
 
 

 

  
 
THE MEMBERSHIP INTERESTS DESCRIBED IN THIS LIMITED LIABILITY 
COMPANY AGREEMENT HAVE NOT BEEN REGISTERED UNDER THE UNITED 
STATES SECURITIES ACT OF 1933, AS AMENDED, OR UNDER ANY OTHER 
APPLICABLE SECURITIES LAWS. SUCH MEMBERSHIP INTERESTS MAY NOT BE 
SOLD, ASSIGNED, PLEDGED OR OTHERWISE DISPOSED OF AT ANY TIME 
WITHOUT EFFECTIVE REGISTRATION UNDER SUCH ACT AND LAWS OR 
EXEMPTION THEREFROM, AND COMPLIANCE WITH THE OTHER 
RESTRICTIONS ON TRANSFERABILITY SET FORTH HEREIN. THE MEMBERSHIP 
INTERESTS DESCRIBED IN THIS LIMITED LIABILITY COMPANY AGREEMENT 
ARE SUBJECT TO ADDITIONAL RESTRICTIONS ON TRANSFER SET FORTH IN 
THIS AGREEMENT. 
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LIMITED LIABILITY COMPANY AGREEMENT 
OF 

TIDES ON OAKLAND HILLS INVESTORS, LLC 
  

 
THIS LIMITED LIABILITY COMPANY AGREEMENT (this “Agreement”) 

is entered into as of the date set forth on the signature page below (the “Effective Date”), by and 
among TIDES ON OAKLAND HILLS INVESTORS, LLC, a Delaware limited liability 
company (the “Company”), TIDES EXECUTIVES, LLC, a Delaware limited liability company 
(“Tides”) as the initial manager of the Company (in such capacity, the “Manager” or “Managing 
Member”), and those parties whose signatures (or the signature of a duly authorized 
representative thereof) are set forth on the signature pages hereto. 

R E C I T A L S: 
 

WHEREAS, on March 25, 2022, a Certificate of Formation of Tides on Oakland Hills 
Investors, LLC, was filed with the Delaware Secretary of State; 

WHEREAS, The Company was organized to acquire a one hundred percent (100%) 
ownership interest in the Property Owner, which entity in turn will own a one hundred percent 
(100%) fee interest in and to the Property (as such term is defined herein). 

WHEREAS, the Company, the Manager and the Members (as hereinafter defined) now 
desire to enter into this Agreement to provide for the management of the business and the affairs 
of the Company, the allocation of profits and losses, the distribution of cash of the Company among 
the Members, the rights, obligations and interests of the Members to each other and to the 
Company, and certain other matters. 

NOW, THEREFORE, with reference to the foregoing Recitals, and in consideration of 
the foregoing and other good and valuable consideration, the receipt and sufficiency of which is 
hereby acknowledged, the Members hereby agree to amend and restate the Original Agreement as 
follows: 

ARTICLE I 
DEFINITIONS 

Capitalized terms used in this Agreement have the meanings specified in this Article or 
elsewhere in this Agreement. In referring to sections or provisions of the Code or Regulations, it 
is intended that the terms “partner” and “partnership” (or variations thereof) appearing therein shall 
be read, respectively, as Member or Company (or variations thereof). 

1.1 “Acquisition/Earned Equity Fee” has the meaning ascribed thereto in 
Section 5.1(e)(i). 

1.2 “Act” means the Delaware Limited Liability Company Act, codified in the 
Delaware General Corporation Law, Section 18-101 et seq., as the same may be amended from 
time to time. 
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1.3 “Additional Capital Notice” has the meaning ascribed thereto in Section 
3.3(a). 

1.4 “Additional Capital Requirement” has the meaning ascribed thereto in 
Section 3.3(a). 

1.5 “Additional Contribution” has the meaning ascribed thereto in Section 
3.3(a). 

1.6 “Adjusted Capital Account Deficit” means, with respect to any Member, 
the deficit balance, if any, in such Member’s Capital Account as of the end of the relevant Fiscal 
Year, after giving effect to the following adjustments: 

(a) credit to such Capital Account any amounts which such Member is 
obligated to restore pursuant to any provision of this Agreement or is deemed to be obligated to 
restore pursuant to the next to the last sentence of Sections 1.704-2(g)(1) and 1.704-2(i)(5) of the 
Regulations after taking into account any changes during such year in Company Minimum Gain 
and Member Minimum Gain; and 

(b) debit to such Capital Account the items described in Section 1.704- 
1(b)(2)(ii)(d)(4), (5) and (6) of the Regulations. 

The foregoing definition of Adjusted Capital Account Deficit is intended to comply with the 
provisions of Section 1.704-1(b)(2)(ii)(d) of the Regulations and shall be interpreted consistently 
therewith. 

1.7 “Affiliate” means with respect to a specified Person: (a) any Person that 
directly or indirectly through one or more intermediaries, alone or through an affiliated group, 
controls, is controlled by, or is under common control with, such specified Person, (b) any Person 
that is an officer, director, partner, trustee, or employee of, or serves in a similar capacity with 
respect to, such specified Person (or an Affiliate of such specified Person), (c) any Person that, 
directly or indirectly, is the beneficial owner of 10% or more of any class of equity securities of, 
or otherwise has a substantial beneficial interest in, the specified Person or of which the specified 
Person is directly or indirectly the owner of 10% or more of any class of equity securities or in 
which the specified Person has a substantial beneficial interest, or (d) any spouse, parent, child or 
sibling of the specified Person. 

1.8 “Agreement” has the meaning ascribed thereto in the preamble. 

1.9 “Asset Manager” means Tides Equities, LLC, a Delaware limited liability 
company, and Affiliate of Tides. 

1.10 “Asset Management Fee” has the meaning ascribed thereto in Section 
5.1(e)(iv). 

1.11 “Assignee” has the meaning ascribed thereto in Section 8.5. 
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1.12 “Available Cash” means the amount of cash held by the Company, less (a) 
all current liabilities of the Company, and (b) reasonable working capital and other amounts that 
the Manager deems reasonably necessary for the operation of the business of the Company, 
including amounts that the Manager deems necessary to place into reserves for customary and 
usual claims with respect to the business of the Company. 

1.13 “Bona Fide Offer” means a written offer from any proposed Transferee of 
any Offered Interest that states (a) the form and amount of consideration being offered by such 
proposed Transferee for such Offered Interest, (b) other material terms of the proposed Transfer, 
and (c) the proposed timetable for the consummation of the proposed Transfer. 

1.14 “Book Value” means, with respect to any asset of the Company, the asset's 
adjusted basis for federal income tax purposes, except as follows: 

(a) The initial Book Value of any asset contributed by a Member to the 
Company shall be such asset's gross fair market value at the time of such contribution, as 
determined by the Manager; 

(b) The Book Value shall be adjusted in the same manner as would the asset's 
adjusted basis for federal income tax purposes, except that the depreciation deduction taken into 
account each Fiscal Year for purposes of adjusting the Book Value of an asset shall be the amount 
of Depreciation with respect to such asset taken into account for purposes of computing Net 
Income or Net Loss for the Fiscal Year; 

(c) The Book Value of any asset distributed to a Member by the Company shall 
be such asset's gross fair market value at the time of such distribution, as determined by the 
Manager; 

(d) The Book Value of Company assets shall be increased (or decreased) to 
reflect any adjustments to the adjusted basis of such assets pursuant to Sections 734(b) or 743(b) 
of the Code, but only to the extent that such adjustments are taken into account in determining 
Capital Accounts pursuant to Section 1.704-1(b)(2)(iv)(m) of the Treasury Regulations and this 
Agreement; provided, however, that Book Value shall not be adjusted pursuant to this subsection 
(d) to the extent that the Manager determines that an adjustment pursuant to subsection (e) hereof 
is necessary or advisable in connection with a transaction that would otherwise result in an 
adjustment pursuant to this subsection (d); and 

(e) Upon election by the Manager, the Book Value of all Company assets shall 
be adjusted upon the events and in the manner specified in Regulations Section 1.704- 
1(b)(2)(iv)(f). 

1.15 “Business” means (i) the business of acquiring, holding and disposing of a 
limited liability company interest in the Property Owner, and (ii) the business of (indirectly through 
the Property Owner), acquiring, owning for investments, developing, operating, and ultimately 
selling or otherwise disposing of the Property.  
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1.16 “Business Day” means any day that is not a Saturday, Sunday or other day 
on which commercial banks in Los Angeles, California are authorized or required by law to remain 
closed. 

1.17 “Capital Account” means, in respect of any Member, the capital account 
that the Company establishes and maintains for such Member pursuant to Section 3.1. 

1.18 “Capital Contribution” means, with respect to any Member, the amount 
of money and the fair market value of any property (other than money) contributed (or deemed 
contributed pursuant to Regulation Section 1.704-1(b)(2)(iv)(d)) to the Company (net of liabilities 
secured by such contributed property that the Company is considered to assume or take “subject 
to” under Code Section 752) with respect to the Membership Interest held by such Member. 

1.19 “Capital Transaction” means a sale by the Company of the Property 
Owner, a sale by the Property Owner of the Property, a refinancing with respect to the Property, 
or any other transaction of the Company or the Property Owner that is capital in nature, as 
determined in good faith by the Manager. 

1.20 “Capital Transaction Proceeds” shall mean the net proceeds received by 
the Company from a Capital Transaction (including in the form of distributions received from the 
Property Owner), after reduction for any expenses incurred in connection with the Capital 
Transaction and any debts or other liabilities required to be paid in connection with the Capital 
Transaction. 

1.21 “Certificate of Formation” means the Certificate of Formation of the 
Company filed pursuant to Section 2.1. 

1.22 “Class A Member” means a Member holding Class A Units, solely in such 
Member’s capacity as a holder of such Class A Units.  For the avoidance of doubt, in addition to 
being the Class B Member, the Manager shall also be a Class A Member to the extent of its Capital 
Contributions. 

1.23 “Class A Unit” means an interest in the Company which entitles the holder 
thereof to the rights, preferences and privileges set forth herein. 

1.24 “Class B Member” means Tides and its successors and assigns. 

1.25 “Class B Unit” means an interest in the Company which entitles the holder 
thereof to the rights, preferences and privileges set forth herein. 

1.26 “Code” means the Internal Revenue Code of 1986, as amended, or any 
corresponding provision of any succeeding law. 

1.27 “Company” has the meaning ascribed thereto in the preamble. 

1.28 “Company Minimum Gain” has the meaning ascribed to the term 
“partnership minimum gain” in Regulations Section 1.704-2(d). 
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1.29 “Construction Management Fee” has the meaning ascribed thereto in 
Section 5.1(e)(iii). 

1.30 “Contributing Member” has the meaning ascribed thereto in Section 
3.3(b). 

1.31 “Control,” “Controlled,” “Controlling,” whether or not capitalized, 
means the power, directly or indirectly, to direct or cause the direction of the management and 
policies of a person or entity through ownership of voting securities, contract or otherwise. 

1.1 “Depreciation” means an amount equal to the depreciation, amortization 
or other cost-recovery deduction allowable with respect to an asset for the Fiscal Year or other 
period for U.S. federal income tax purposes, except that if the Book Value of an asset differs from 
its adjusted tax basis at the beginning of the Fiscal Year or other period, Depreciation will be an 
amount which bears the same ratio to the beginning Book Value as the U.S. federal income tax 
depreciation, amortization or other cost-recovery deduction for the Fiscal Year or other period 
bears to the beginning adjusted tax basis; provided, however, that if the U.S. federal income tax 
depreciation, amortization or other cost-recovery deduction for the Fiscal Year or other period is 
zero, Depreciation will be determined by reference to the beginning Book Value using any 
reasonable method selected by the Manager. 

1.2 “Designated Individual” has the meaning ascribed thereto in Section 
7.6(a). 

1.3 “Drag-Along Transaction” has the meaning ascribed thereto in Section 
8.7(a). 

1.4 “Economic Interest” means a Person's right to share in the income, gains, 
losses, deductions, credit or similar items of, and to receive distributions from, the Company, but 
does not include any other rights of a Member, including the right to vote, participate in the 
management of the Company, or the right to information concerning the business and affairs of 
the Company. 

1.5 “Economic Interest Holder” means any Person who holds only an 
Economic Interest. An Economic Interest Holder shall possess no rights beyond those of an 
Assignee. 

1.6 “Economic Risk of Loss” shall have the meaning specified in Regulations 
Section 1.752-2. 

1.7 “Effective Date” has the meaning ascribed thereto in the preamble. 

1.8 “Excluded Proceeding” has the meaning ascribed thereto in Section 10.2. 

1.9 “First IRR Hurdle Date” means the first date on which the IRR of each of 
the Class A Members equals twelve percent (12%). 
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1.10 “Fiscal Year” means the Company's fiscal year, which shall be the calendar 
year (except as otherwise required by law), and any partial year with respect to the fiscal years in 
which the Company is organized and dissolved or terminated. 

1.11 “Gross Revenues” means the aggregate of collected monthly “gross 
receipts” as such term is used in (and further clarified in) the Property Management Agreement. 

1.12 “Guarantor Fee” has the meaning ascribed thereto in Section 5.1(e)(vii). 

1.13 “Imputed Underpayment Amount” means any “imputed underpayment” 
within the meaning of Section 6225 of the Code (and any Treasury Regulations promulgated 
thereunder and with respect thereto), and under any comparable provision of state or local law, 
paid (or payable) by the Company as a result of an adjustment with respect to any item of Company 
income, loss, gain, deduction or credit, including any interest or penalties with respect to any such 
adjustment. 

1.14 “IRR” means the applicable percentage rate which when applied as the 
discount rate to all distributions made, or deemed to be made, to the Class A Members pursuant to 
ARTICLE 4 (including pursuant to Section 9.2(b)) would result in an amount which equals the 
Capital Contributions made, or deemed made, by such Member pursuant to ARTICLE 3.  For 
purposes of calculating such internal rate of return: (a) each Member's Capital Contribution shall 
be deemed to have been made on the Effective Date; (b) a distribution to a Member shall be deemed 
made on the actual date such distribution is received by such Member; and (c) the internal rate of 
return shall be computed using the XIRR function in Excel to at least one-hundredth of a percent 
(.01%). 

1.15 “Lender” means MF1 Capital LLC (or an Affiliate thereof). 

1.16 “Loan” means the Property Loan, any refinancing thereof, and any other 
indebtedness provided by any lender to the Company or the Property Owner (but excluding any 
Optional Loan or Member loan). 

1.17 “Loan Documents” means any loan document, promissory note, collateral 
document or other document or instrument executed by the Company and/or its Affiliates in 
connection with any Loan.  

1.18 “Losses” means all damages, liabilities, taxes (including penalties and 
interest), awards, judgments, assessments, fines, sanctions, penalties, charges, costs, liens, losses, 
payments, expenses and fees, including all court costs and reasonable attorneys' and accountants' 
fees and expenses sustained or incurred in connection with the defense or investigation of any 
Proceeding. 

1.19 “Majority-in-Interest” means Members holding more than 50% of the 
Percentage Interests (but excluding any Member that is the Manager or an Affiliate thereof). 

1.20 “Management Party” has the meaning ascribed thereto in Section 5.1(b). 
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1.21 “Manager” or “Managing Member” means the Person designated as such 
in Section 5.1(a), and each other Person duly appointed as “Manager” of the Company from time 
to time in accordance with Section 5.4.  The initial Manager designated pursuant to Section 5.1(a) 
is Tides, solely in its capacity as the Company's Manager. 

1.1 “Marketing Fee” has the meaning ascribed thereto in Section 5.1(e)(vi). 

1.2 “Member” means any Person who acquires a Membership Interest and has 
either executed this Agreement (and a Subscription Agreement in the case of each Class A 
Member) as of the Effective Date, or who has executed a joinder to this Agreement (in each case, 
as permitted under this Agreement), whose Membership Interest has not been terminated or 
transferred in its entirety.  Members are either Class A Members or Class B Members, and if no 
distinction is made in a provision in this Agreement, then the term “Members” means Class A 
Members and Class B Members collectively. 

1.3 “Member Minimum Gain” has the meaning ascribed to the term “partner 
nonrecourse debt minimum gain” in Regulations Section 1.704-2(i)(2). 

1.4 “Member Nonrecourse Debt” has the meaning ascribed to the term 
“partner nonrecourse debt” in Regulations Section 1.704-2(b)(4). 

1.5 “Member Nonrecourse Deductions” means items of Company loss, 
deduction, or Code Section 705(a)(2)(b) expenditures that are attributable to Member Nonrecourse 
Debt within the meaning of Regulations Section 1.704-2(i). 

1.6 “Membership Interest” means a Member’s entire interest in the Company, 
including such Member's Economic Interest, Percentage Interest, right to vote and to participate 
in the management of the Company, and the right to information concerning the business and 
affairs of the Company. The term “Membership Interest” is used interchangeably with the term 
“Unit” (or any class of “Units”) throughout this Agreement. 

1.7 “Memorandum” means the Confidential Private Placement Memorandum 
of the Company, dated May 17, 2022, including all amendments, supplements, or other 
modifications thereto. 

1.8 “Net Income” and “Net Loss” means, for each fiscal year of the Company 
(or other period for which Net Income and Net Loss must be computed), an amount equal to the 
Company's taxable income or loss for such year or period, determined in accordance with Code 
Section 703(a) and the Regulations, and, for this purpose, all items of income, gain, loss or 
deduction required to be stated separately pursuant to Code Section 703(a)(1) shall be included in 
taxable income or loss. The determination of Net Income and Net Loss pursuant to the previous 
sentence shall be subject to the following adjustments: 

(a) Any income of the Company that is exempt from federal income tax and 
not otherwise taken into account in computing Net Income or Net Loss shall be added to such 
taxable income or loss; 
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(b) Any expenditures of the Company described in Code Section 705(a)(2)(B) 
or treated as Code Section 705(a)(2)(B) expenditures pursuant to Regulations Section 1.704- 
1(b)(2)(iv)(i) and not otherwise taken into account in computing Net Income or Net Loss shall be 
subtracted from Net Income or Net Loss; 

(c) Gains or losses resulting from any disposition of a Company asset with 
respect to which gains or losses are recognized for federal income tax purposes shall be computed 
with reference to the Book Value of the Company asset disposed of, notwithstanding the fact that 
the adjusted tax basis of such Company asset differs from its Book Value; 

(d) In lieu of the depreciation, amortization and other cost recovery deductions 
taken into account in computing the taxable income or loss, there will be taken into account 
Depreciation; 

(e) If the Book Value of any Company asset is adjusted pursuant to the 
definition of “Book Value,” the amount of the adjustment will be taken into account as gain or loss 
from the disposition of the asset for purposes of computing Net Income or Net Loss;  

(f) To the extent an adjustment to the adjusted tax basis of any Company asset 
pursuant to Code Section 734(b) or Code Section 743(b) is required pursuant to Treasury 
Regulations Section 1.704-1(b)(2)(iv)(m)(4) to be taken into account in determining Capital 
Accounts as a result of a distribution other than in liquidation of a Member’s Units, the amount of 
such adjustment shall be treated as an item of gain (if the adjustment increases the basis of the 
asset) or loss (if the adjustment decreases the basis of the asset) from the disposition of the asset 
and shall be taken into account for purposes of computing Net Income or Net Loss; and 

(g) Notwithstanding any other provision of this subsection, any items of 
income, gain, loss or deduction that are specially allocated pursuant to Section 4.2 shall not be 
taken into account in computing Net Income or Net Loss. 

1.9 “Net Operating Proceeds” means, as of any date of determination, without 
duplication, cash funds of the Company then on hand from whatever source (other than Capital 
Transaction Proceeds or Capital Contributions), less (a) all current liabilities of the Company, and 
(b) working capital and other amounts that the Manager deems necessary (in its sole discretion) 
for the operation of the business of the Company, including amounts that the Manager deems 
necessary to place into reserves for either customary and usual claims with respect to the business 
of the Company, or for any extraordinary purposes which may arise from time to time. 

1.10 “Noncontributing Member” has the meaning ascribed thereto in Section 
3.3(b). 

1.11 “Nonrecourse Liability” has the meaning set forth in Regulations Section 
1.752-1(a)(2). 

1.12 “Offering” means the Company’s offering of Class A Units pursuant to the 
Memorandum. 
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1.13 “Offering Period” means the amount of time, or any extension or 
reinstatement thereof, specified by the Manager (and as set forth in the Memorandum) during 
which a Person may purchase Class A Units in the Company and thereby become a Member.  The 
Manager reserves the right to terminate the Offering Period at any time after the commencement 
thereof, and also extend the Offering Period for up to an additional thirty (30) calendar days after 
the termination date set forth in the Memorandum. 

1.14 “Offering Termination Date” means the date upon which the Company's 
initial offering of Class A Units is terminated. 

1.15 “Optional Loan” means a loan obtained by the Company under Section 
3.3(b), the terms of which shall be determined by the Manager (and applicable counterparty), but 
in any event shall bear interest at a rate not higher than ten percent (10%) per annum. 

1.16 “Partially Adjusted Capital Account” means, with respect to any 
Member and any Fiscal Year, the Capital Account of such Member as of the beginning of such 
Fiscal Year, adjusted in accordance with Treasury Regulations Section 1.704-1(b)(2)(iv) with 
respect to such Fiscal Year but before giving effect to any allocations of Net Income or Net Loss 
for such Fiscal Year. 

1.17 “Percentage Interest” means, with respect to a Member, the Class A Units 
held by such Member, as a percentage of the total of all issued and outstanding Class A Units. 

1.18 “Person” means and includes any natural person, corporation, firm, joint 
venture, partnership, limited liability company, trust, unincorporated organization, government or 
any department, political subdivision or agency of a government. 

1.19 “Preferred Return” means as of any time, with respect to a Member as of 
any time, an aggregate amount equal to the amount of return on investment that has accrued as of 
such date at the rate of eight percent (8.0%) per annum (compounding annually) on the Unreturned 
Capital Contribution balance of such Member as of such time, commencing with the date on which 
each Member actually contributed his/her/its Capital Contribution to the Company. 

1.20 “Proceeding” means and includes any action, suit, arbitration, alternative 
dispute resolution mechanism, investigation, administrative hearing or other proceeding, whether 
civil, criminal, administrative or investigative in nature. 

1.21 “Property” means that certain real property currently known as the 
“Evergreen Grove Apartments” and located at 6011 Oakland Hills Dr., Fort Worth, TX 76112. 

1.22 “Property Loan” means that certain loan from Lender in the original 
principal amount of approximately $31,700,000.00, and any and all indebtedness which is secured 
by the Property from time to time, whether in the form of a single loan or more than one loan. 

1.23 “Property Manager” means the property manager selected by the Manager 
to manage the Property (in its discretion). 
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1.24 “Property Management Agreement” has the meaning ascribed thereto in 
Section 5.1(e)(ii). 

1.25 “Property Management Fee” has the meaning ascribed thereto in Section 
5.1(e)(ii). 

1.26 “Property Owner” means Tides on Oakland Hills Owner, LLC, a 
Delaware limited liability company.  The Company shall own all of the membership or other 
ownership interests in the Property Owner, which shall in turn, acquire a one hundred percent 
(100%) fee interest in and to the Property. 

1.27 “Proprietary Information” has the meaning ascribed thereto in Section 
12.1. 

1.28 “Pro Rata Portion” means, with respect to any opportunity that a Member 
may have to make any Remaining Contribution, the percentage of such Remaining Contribution 
equal to the quotient of (i) such Member's Percentage Interest as of the applicable date, divided by 
(ii) the aggregate Percentage Interests of all Members who are Contributing Members with respect 
to the Additional Capital Requirement that gave rise to the Remaining Contribution. 

1.29 “Real Estate Asset Value” means the total purchase price with respect to 
the Property (when purchased by the Company), including all capitalized acquisition costs for the 
Property. 

1.32 “Realty Mogul” means RM Technologies, LLC, a California limited 
liability company. 

1.30 Section 5.1(e)(vi). 

1.31 “Regulations” or “Treasury Regulations” means the income tax 
regulations promulgated by the United States Department of the Treasury and published in the 
Federal Register for the purpose of interpreting and applying the provisions of the Code, as such 
Regulations may be amended from time to time, including corresponding provisions of applicable 
successor regulations. 

1.32 “Regulatory Allocations” has the meaning ascribed thereto in Section 
4.2(f). 

1.33 “Remaining Contribution” means that portion of any Additional Capital 
Requirement that Noncontributing Members (if any), as a whole, elect not to contribute to the 
Company pursuant to Section 3.3(b). 

1.33 “RM Platform” means the proprietary platform services and corresponding 
software operated by Realty Mogul and found at www.realtymogul.com.  

1.34 “RM Technology Fee” has the meaning ascribed thereto in Section 
5.1(e)(v). 

http://www.realtymogul.com/
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1.35 “RM Administration Solution Fee” has the meaning ascribed thereto in 
Section 5.1(e)(vi). 

1.36  “Second IRR Hurdle Date” means the first date on which the IRR of each 
of the Class A Members equals eighteen percent (18%). 

1.37 “Target Capital Account” means, with respect to any Member as of any 
date, an amount (which may be either a positive or a deficit balance) equal to the sum of (i) the 
amount that such Member would receive as a distribution if all assets of the Company as of such 
date were sold for cash equal to the Book Value of such assets on the books of the Company, all 
liabilities of the Company were satisfied to the extent required by their terms (limited, with respect 
to any Nonrecourse Liability, to the Book Value of the assets securing such liability), and the net 
proceeds were distributed by the Company to the Members pursuant to Section 9.2(b), minus (ii) 
the Member’s share of Company Minimum Gain and Member Minimum Gain, all computed 
immediately prior to such hypothetical sale. 

1.38 “Tax Distribution” has the meaning ascribed thereto in Section 4.9. 

1.39 “Tax Rate” means the sum of the highest applicable marginal U.S. federal, 
state and local income tax rates applicable to an individual or corporation (whichever is higher) 
residing in Los Angeles, California, taking into account the character of any income, gains, 
deductions, losses or credits (e.g., long-term or short-term capital gain, ordinary or tax-exempt, or 
“qualified business income,” “qualified REIT dividend” income or “qualified publicly traded 
partnership income” under Code Section 199A). 

1.40 “Tax Representative” has the meaning ascribed thereto in Section 7.6(a). 

1.41 “Transfer” means and includes, in respect of a Membership Interest, or any 
element thereof, when used as a noun, any sale, hypothecation, pledge, assignment, attachment, 
gift or other disposition of a Membership Interest or any element thereof, and, when used as a verb, 
to sell, hypothecate, pledge, assign, attach, bequest or otherwise dispose of a Membership Interest 
or any element thereof. 

1.42 “Transferee” means a Person who obtains or receives a Membership 
Interest or any element thereof by means of a Transfer. 

1.43 “Unit” has the meaning ascribed thereto in Section 2.8. The term “Unit” (or 
any class of “Units”) is sometimes used interchangeably with the term “Membership Interest” 
throughout this Agreement. 

1.44 “Unpaid Preferred Return” means with respect to each Member as of any 
time, an amount equal to the excess of (i) the total accrued Preferred Return of such Member as of 
such time minus (ii) the aggregate amount of distributions made to such Member under Section 
4.4(a) (including pursuant to Section 9.2(b)) as of such time. 

1.45 “Unreturned Capital Contribution” means with respect to each Member 
as of any time, the Capital Contributions made by such Member as of such time, decreased by the 
amount of money and the fair market value of any other property (as determined by the Manager) 
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distributed or deemed distributed by the Company to such Member pursuant to Section 4.4(b) 
(including pursuant to Section 9.2(b)) as of such time. 

1.46 “Withheld Amounts” has the meaning ascribed thereto in Section 4.6(a). 

ARTICLE II 
ORGANIZATIONAL MATTERS 

2.1 Filing of Certificate of Formation. The parties have organized the Company 
pursuant to the Act and the provisions of this Agreement and, for that purpose, have filed a 
Certificate of Formation of Tides on Oakland Hills Investors, LLC with the Delaware Secretary of 
State on March 25, 2022. The Members agree that the rights, duties and liabilities of the Members 
and the Manager shall be as provided in the Act, except as otherwise expressly provided herein. 

2.2 Name of Company. The name of the Company is “Tides on Oakland Hills 
Investors, LLC”. The Company may do business under that name and under any other name or 
names that the Manager selects. If the Company does business under a name other than that set 
forth in its Certificate of Formation, then the Company shall comply with any requirements of the 
Act or applicable law. 

2.3 Address of Company. The principal executive office of the Company shall 
be situated at 11726 San Vicente Blvd., Suite 660, Los Angeles, CA 90049, or such other place or 
places as may be determined by the Manager from time to time. 

2.4 Agent for Service of Process. The agent for service of process on the 
Company shall be Registered Agent Solutions, Inc., 838 Walker Road, Suite 21-2, Dover, 
Delaware 19904, or such other agent as may be determined by the Manager from time to time. 

2.5 Business Purposes. The purpose of the Company is to conduct the Business. 
The Company shall possess and may exercise all powers necessary or convenient to the conduct 
and promotion of the Business. 

2.6 Tax Treatment as Partnership. It is the intent of the Members that the 
Company shall always be operated in a manner consistent with its treatment as a “partnership” for 
federal (and, as applicable, state) income tax purposes. Except as provided in the foregoing 
sentence, the Members intend the Company to be a limited liability company under the Act, and 
that they be Members, and not partners in a partnership. No Member shall take any action 
inconsistent with the express intent of the parties hereto. 

2.7 Term of Company's Existence. The term of existence of the Company 
commenced on the effective date of filing of the Certificate of Formation with the Delaware 
Secretary of State, and shall continue in perpetuity, unless sooner terminated by the provisions of 
this Agreement or as provided by law. 

2.8 Units; Classes of Members. Each Member's Membership Interest in the 
Company shall be represented by units of limited liability company interest (each, a “Unit”). The 
Company initially shall have two (2) authorized classes of Units, designated Class A Units and 
Class B Units, and the Company shall have two (2) classes of Members, the Class A Members and 
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the Class B Member. The ownership by a Member of Class A Units or Class B Units shall entitle 
such Member to allocations of Net Income and Net Loss and other items of income, gain, loss or 
deduction, and distributions of cash and other property, as set forth in Article IV. The Company 
may issue fractional Units and all Units shall be rounded to the second decimal place. The names 
of the Class A Members and the Class B Member shall be as set forth in the books and records of 
the Company, as amended from time to time. 

ARTICLE III 
CAPITAL ACCOUNTS AND CAPITAL CONTRIBUTIONS 

3.1 Initial Capital Contributions and Capital Accounts.  An individual Capital 
Account shall be maintained for each Member in accordance with the requirements of Regulations 
Section 1.704-1(b)(2)(iv), and the provisions of this Agreement respecting the maintenance of 
Capital Accounts shall be interpreted and applied in a manner consistent with those Regulations. 
Each Member’s Capital Account will from time to time be (i) increased by (A) the amount of 
Capital Contributions made by the Member to the Company, and (B) the Net Income and any other 
items of income and gain allocated to the Member pursuant to Section 4.1 or Section 4.2, and (ii) 
decreased by (A) the amount of money and the Book Value of any property comprising any 
distribution to the Member by the Company (net of liabilities secured by the property or to which 
the property is subject), and (B) the Net Losses and any other items of deduction and loss allocated 
to the Member pursuant to this Section 4.1 or Section 4.2.  If any Membership Interest (or portion 
thereof) is Transferred pursuant to and in accordance with this Agreement, the Transferee of such 
Membership Interest (or portion thereof) shall succeed to the economic attributes of the 
transferring Member (e.g., Capital Account, Capital Contributions) to the extent attributable to 
such transferred Membership Interest (or portion thereof). As of the Effective Date, each Member 
has contributed its respective Capital Contribution and has a Capital Account balance and 
Percentage Interest as set forth in the books and records of the Company.  The Manager shall adjust 
the books and records of the Company from time to time to accurately reflect the information 
thereon. 

3.2 No Obligation to Make Additional Capital Contributions. No Member shall 
be required to contribute any additional Capital Contribution to the Company after the Effective 
Date. 

3.3 Elective Additional Capital Contributions and Member Loans. 

(a) Notwithstanding Section 3.2, in the event that the Manager determines that 
the Company requires additional equity capital (because of additional capital requirements of the 
Property Owner or otherwise), the Manager shall provide written notice of such additional Capital 
Contribution requirement (an “Additional Capital Requirement”) to the Class A Members (an 
“Additional Capital Notice”). Each Class A Member shall have the right, but not the obligation, 
to contribute to the Company, on a pro rata basis (based upon such Class A Member's Percentage 
Interest), such amount of additional capital (which, for the avoidance of doubt shall be of additional 
Class A Units), when aggregated with the proportionate amounts of each of the other Members, as 
is necessary to satisfy such Additional Capital Requirement (an “Additional Contribution”), and 
the Manager shall update the books and records of the Company if and as necessary to reflect any 
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adjustments to the Class A Members' Percentage Interests as a result of any such Additional 
Contributions. 

(b) In the event that any Class A Member elects not to make an Additional 
Contribution after receipt by such Class A Member of an Additional Capital Notice (a 
“Noncontributing Member”), then each Class A Member who elected to make an Additional 
Contribution (a “Contributing Member”) shall have the right, but not the obligation, to contribute 
to the Company (in addition to its initial Additional Contribution) its Pro Rata Portion of the 
Remaining Contribution, and such additional amount shall be considered part of such Contributing 
Member's Additional Contribution. The Class B Member (or its nominee(s)) shall assume sole 
responsibility for and have the right to fund, or to obtain financing for in the form of an Optional 
Loan, any deficiency between the amount of the Additional Capital Requirement and the aggregate 
amount of Additional Contributions proposed to be funded by Contributing Members.  Additional 
Contributions shall be consummated no later than ninety (90) days after the date of the applicable 
Additional Capital Notice, or such later date agreed to between the Company and each 
Contributing Member. 

(c) Each Contributing Member shall receive a credit to its Capital Account in 
the amount of any Additional Contribution which such Contributing Member contributes to the 
Company, and following any such Additional Contribution, the Percentage Interests of the 
Members shall be adjusted (and the number of Units owned by the Members shall be adjusted 
accordingly) so that, immediately following such Additional Contributions, the Percentage Interest 
of each Noncontributing Member will be equal to the product of the Percentage Interest otherwise 
held by the Noncontributing Member multiplied by a fraction, the numerator of which is equal to 
the cumulative Capital Contributions made to date by the Noncontributing Member (i.e., not 
counting any return of Capital Contributions), and the denominator of which is equal to the 
cumulative Capital Contributions made to date by all Class A Members (i.e., not counting any 
return of Capital Contributions). In such event, the Percentage Interest of each Contributing 
Member will be proportionately increased in accordance with the following formula: The 
Percentage Interest of each Contributing Member will be equal to the product of the Percentage 
Interest otherwise held by such Contributing Member multiplied by a fraction, the numerator of 
which is equal to the cumulative Capital Contributions made to date by such Contributing Member 
(i.e., not counting any return of Capital Contributions), and the denominator of which is equal to 
the cumulative Capital Contributions made to date by all Class A Members (i.e., not counting any 
return of Capital Contributions. 

(d) In no event shall the Manager make a capital call for (or otherwise accept 
into the Company) any equity other than additional Class A Units without the prior written consent 
of a Majority-in-Interest. 

3.4 Return of Capital Contributions. Except in accordance with the terms of this 
Agreement, no Member shall be entitled to withdraw, redeem, or to receive a return of, any part 
of a Capital Contribution or to receive any distributions, whether of money or property, from the 
Company. 
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3.5 No Interest on Capital Contributions or Capital Accounts. Except as 
otherwise provided in this Agreement, no interest shall be paid on any Capital Contributions or on 
the balance of any Capital Account. 

3.6 Member Loans to the Company. If the Manager reasonably determines that 
the Company will require additional funds and determines not to issue additional Units or seek 
additional Capital Contributions, the Manager may, in its sole discretion, request the Class A 
Members only, or the Class B Member only, or all of the Members to loan to the Company such 
additional funds.  No Member shall be obligated to make such Member loan to the Company. Each 
loan request by the Manager must include a statement in reasonable detail of the proposed uses of 
the loan, the proposed terms and conditions of the loan, including the term, repayment schedule, 
and interest rate, and a date before which each Member must elect to make a loan to the Company 
and the amount such Member elects to loan.  A loan described in this Section 3.6 constitutes a loan 
from the Member to the Company and is not a Capital Contribution, and any such loan by a 
Member shall not increase such Member’s Capital Contributions or Capital Account balance and 
shall not entitle such Member to any increase in its share of the distributions of the Company. The 
amount of any such loan shall be an obligation of the Company and unless otherwise specified, 
shall bear interest at a maximum interest rate of ten percent (10%) per annum, and the principal 
balance of such loan shall be repaid to such Member prior to any distributions being made to any 
Members, with repayments being applied first to reduce any interest accrued thereon and then to 
reduce principal. The Manager may elect, in its reasonable discretion, to provide for distributions 
of Available Case to the Members prior to repayment of the Member loan, if the loan was made 
by the Manager.  

ARTICLE IV 
PROFITS, LOSSES AND DISTRIBUTIONS 

4.1 Allocations of Net Income and Net Loss. Subject to Section 4.2 below, Net 
Income and Net Loss of the Company for each Fiscal Year shall be allocated among the Members 
so as to reduce, proportionately, the difference between their respective Target Capital Accounts 
and Partially Adjusted Capital Accounts as of the end of such Fiscal Year. 

4.2 Regulatory Allocations. Notwithstanding any other provision of this 
Agreement, the following special allocations shall be made in the following order: 

(a) Minimum Gain Chargeback. If there is a net decrease in Company 
Minimum Gain during any fiscal year, each Member shall be specially allocated items of Company 
income and gain for such year (and, if necessary, for subsequent years) in an amount equal to such 
Member's share of the net decrease in Company Minimum Gain, as determined under Regulations 
Section 1.704-2(g). Allocations pursuant to the previous sentence shall be made in proportion to 
the respective amounts required to be allocated to each Member pursuant thereto. The items to be 
so allocated shall be determined in accordance with Regulations Sections 1.704-2(f)(6) and 1.704-
2(j)(2). This Section 4.2(a) is intended to comply with the “minimum gain chargeback” 
requirements of Regulations Section 1.704-2(f) and shall be interpreted consistently therewith. 

(b) Chargeback Attributable to Member Nonrecourse Debt. If there is a net 
decrease in Member Minimum Gain during any Fiscal Year, each Member with a share of Member 
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Minimum Gain at the beginning of such Fiscal Year shall be specially allocated items of income 
and gain for such Fiscal Year (and, if necessary, for subsequent Fiscal Years) in an amount equal 
to such Member's share of the net decrease in Member Minimum Gain, determined in accordance 
with Regulations Section 1.704-2(i)(4) and (5). Allocations pursuant to the previous sentence shall 
be made in proportion to the respective amounts required to be allocated to each Member pursuant 
thereto. The items to be so allocated shall be determined in accordance with Regulations Sections 
1.704-2(i)(4) and 1.704-2(j)(2)(i). This Section 4.2(b) is intended to comply with the “partner 
nonrecourse debt minimum gain chargeback” requirements of Regulations Section 1.704-2(i)(4) 
and shall be interpreted consistently therewith. 

(c) Qualified Income Offset. If any Member unexpectedly receives any 
adjustment, allocation or distribution described in Regulations Section 1.704-1(b)(2)(ii)(d)(4), (5) 
or (6) which results in or increases an Adjusted Capital Account Deficit for the Member, such 
Member shall be allocated items of income and book gain in an amount and manner sufficient to 
eliminate such Adjusted Capital Account Deficit as quickly as possible; provided, that an 
allocation pursuant to this Section 4.2(c) shall be made if and only to the extent that such Member 
would have an Adjusted Capital Account Deficit after all other allocations provided for in this 
Article IV have been tentatively made as if this Section 4.2(c) were not in the Agreement. This 
Section 4.2(c) is intended to constitute a “qualified income offset” as provided by Regulations 
Section 1.704-1(b)(2)(ii)(d) and shall be interpreted consistently therewith. 

(d) Member Nonrecourse Deductions. Member Nonrecourse Deductions shall 
be allocated among the Members who bear the Economic Risk of Loss for the Member 
Nonrecourse Debt to which such Member Nonrecourse Deductions are attributable in the ratio in 
which they share Economic Risk of Loss for such Member Nonrecourse Debt. This provision is to 
be interpreted in a manner consistent with the requirements of Regulations Section 1.704- 2(b)(4) 
and (i)(1). 

(e) Nonrecourse Deductions. Any Nonrecourse Deductions (as defined in 
Regulations Section 1.704-2(b)(1)) for any Fiscal Year or other period shall be specially allocated 
to the Members in proportion to their Percentage Interests. 

(f) Regulatory Allocations. The allocations set forth in this Section 4.2 (the 
“Regulatory Allocations”) are intended to comply with certain requirements of the applicable 
Regulations promulgated under Code Section 704(b). Notwithstanding any other provision of this 
Article IV, the Regulatory Allocations shall be taken into account in allocating Net Income, Net 
Loss and other items of income, gain, loss and deduction to the Members for Capital Account 
purposes so that, to the extent possible, the net amount of such allocations of Net Income, Net Loss 
and other items shall be equal to the amount that would have been allocated to each Member if the 
Regulatory Allocations had not occurred. 

4.3 Tax Allocations.  

(a) Except as provided in this Section 4.3, for income tax purposes under the 
Code and the Regulations (and corresponding provisions of state and local law), each Company 
item of income, gain, loss, deduction and credit shall be allocated between the Members as its 
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correlative item of “book” income, gain, loss, deduction or credit is allocated pursuant to this 
Article IV. 

(b) Tax items with respect to Company assets that are contributed to the 
Company with a Book Value that varies from its basis in the hands of the contributing Member 
immediately preceding the date of contribution shall be allocated between the Members for income 
tax purposes pursuant to Regulations promulgated under Code Section 704(c) so as to take into 
account such variation. The Company shall account for such variation using any permissible 
selected by the Manager.  If the Book Value of any Company asset is adjusted pursuant to the 
definition of “Book Value” herein, subsequent allocations of income, gain, loss, deduction and 
credit with respect to such Company asset shall take account of any variation between the adjusted 
basis of such Company asset for federal income tax purposes and Book Value using any 
permissible method selected by the Manager.  

(c) If the Company has in effect an election under Section 754 of the Code, 
allocations of income, gain, loss deduction or credit to affected Members for U.S. federal, state 
and local tax purposes will take into account the effect of such election pursuant to applicable 
provisions of the Code. 

(d) If the Company has taxable income that is characterized as ordinary income 
under the recapture provisions of the Code, each Member’s distributive share of taxable gain or 
loss from the sale of Company assets (to the extent possible) shall include a proportionate share of 
this recapture income equal to that Member’s share of prior cumulative depreciation deductions 
with respect to the assets which gave rise to the recapture income. 

(e) Allocations pursuant to this Section 4.3 are solely for purposes of federal, 
state and local taxes and shall not affect, or in any way be taken into account in computing, any 
Member’s Capital Account or share of Net Income, Net Loss and any other items or distributions 
pursuant to any provision of this Agreement. 

4.4 Distributions.  Subject to Section 4.9, Available Cash (whether on account 
of Net Operating Proceeds or Capital Transaction Proceeds) shall be distributed to the Members 
in amounts and at times determined by the Manager, in its sole discretion, as follows: 

(a) First, one hundred percent (100%) to the Class A Members (including the 
Manager in its capacity as a Class A Member), pro rata in proportion to their respective Unpaid 
Preferred Return balances, until each Class A Member’s Unpaid Preferred Return balance has been 
reduced to zero; 

(b) Second, one hundred percent (100%) to the Class A Members (including 
the Manager in its capacity as a Class A Member), pro rata in proportion to their Unreturned 
Capital Contribution balances, until each such Class A Member’s Unreturned Capital Contribution 
balance has been reduced to zero; 

(c) Third, (i) sixty-four and three-quarters percent (64.75%) to the Class A 
Members (including the Manager in its capacity as a Class A Member), pro rata in proportion to 
their relative Percentage Interests, and (ii) thirty-five and one-quarter percent (35.25%) to the Class 
B Member, until such time (if ever) as the First IRR Hurdle Date is reached; 
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(d) Fourth, (i) fifty-five and five tenths percent (55.5%) to the Class A 
Members (including the Manager in its capacity as a Class A Member), pro rata in proportion to 
their relative Percentage Interests, and (ii) forty-four and five tenths percent (44.5%) to the Class 
B Member, until such time (if ever) as the Second IRR Hurdle Date is reached;  

(e) Thereafter, (i) forty-one and sixty-two hundredths percent (41.62%) to the 
Class A Members (including the Manager in its capacity as a Class A Member), pro rata in 
proportion to their relative Percentage Interests, and (ii) fifty-eight and thirty-eight hundredths 
percent (58.38%) to the Class B Member, until all Available Cash has been distributed. 

4.5 Record Dates. All Net Income and Net Loss shall be allocated to the 
Persons shown on the records of the Company to have been Members as of the last day of the 
taxable year for which the allocation is to be made. Notwithstanding the foregoing, for any taxable 
year or other period during which any interest in the Company is Transferred, or is increased or 
decreased by reason of the admission of a new Member or otherwise, Net Income, Net Loss and 
other items of income, gain, loss, deduction and credit shall be allocated based on a method 
consistent with Code Section 706 and the Regulations thereunder, as selected by the Manager. 

4.6 Withholding Taxes. 

(a) Each Member agrees to furnish the Company with any representations and 
forms as are reasonably requested by the Company or the Tax Representative to assist it in 
determining the extent of, and in fulfilling, any withholding obligations the Company may have.  
The Company shall withhold any taxes, fees or other charges the Company is required to withhold 
or pay under applicable law with respect to any Member (including any interest, penalties and 
additions to tax imposed thereon and any liability with respect to any Imputed Underpayment 
Amounts required to be paid on behalf of, or with respect to, such Member or any former Member 
whose former interest in the Company is held by such Member) (“Withheld Amounts”).  Any 
Withheld Amounts shall be treated as if the same had been distributed to that Member pursuant to 
Section 4.4 (including pursuant to Section 9.2(b)).  Any other amount required to be paid by the 
Company to a taxing authority with respect to an Member pursuant to any U.S. federal, state, local 
or foreign tax law in connection with any payment to or tax liability (estimated or otherwise) of 
the Member shall be treated as a loan from the Company to that Member.  If such loan is not repaid 
within ten (10) business days after the date the Company notifies that Member of the withholding, 
the loan shall bear interest at an annual rate equal to the lesser of (a) ten percent (10%) per annum 
or (b) the highest nonusurious rate permitted by applicable law under such circumstances from the 
date of the applicable notice to the date of repayment.  In addition to all other remedies the 
Company may have, the Company may withhold distributions that would otherwise be payable to 
that Member and apply those distributions instead to the repayment of the loan and accrued 
interest.  

(b) Any withholdings referred to in this Section 4.6 shall be made at the 
maximum applicable statutory rate under the applicable tax law unless the Manager shall have 
received an opinion of counsel or other evidence, satisfactory to the Manager, to the effect that a 
lower rate is applicable, or that no withholding is applicable. 
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(c) If the Company receives a distribution from or in respect of which tax has 
been withheld, the Company shall be treated as having received cash in an amount equal to the 
amount of such withheld tax, and each Member shall be treated as having received as a distribution 
the portion of such amount that is attributable to such Member's interest in the Company as 
determined by the Manager. 

(d) The provisions contained in this Section 4.6 shall survive the dissolution or 
termination of the Company, the termination of this Agreement and, with respect to any Member, 
the redemption of such Member’s Membership Interest or any other Transfer or assignment of any 
portion of such Member’s Membership Interest (and shall be binding on such Member’s successor-
in-interest). 

4.7 No Restoration of Negative Capital Accounts. No Member shall be 
obligated to restore a Capital Account with a balance of less than zero, upon liquidation of the 
Company or otherwise. 

4.8 Compliance with Laws and Regulations. It is the intent of the Members that 
each Member's distributive share of Company tax items be determined in accordance with this 
Agreement to the fullest extent permitted by Sections 704(b) and 704(c) of the Code. Therefore, 
notwithstanding anything to the contrary contained herein, if the Company is advised, as a result 
of the adoption of new or amended regulations pursuant to Code Sections 704(b) and 704(c), or 
the issuance of authorized interpretations, that the allocations provided in this Agreement are 
unlikely to be respected for U.S. federal income tax purposes, the Manager is hereby granted the 
power to amend the allocation provisions of this Agreement, on advice of accountants and legal 
counsel, to the minimum extent necessary to cause such allocation provisions to be respected for 
U.S. federal income tax purposes. 

4.9 Tax Distributions.  Notwithstanding the priorities listed in Section 4.4, 
before, after, or concurrently with, any distribution to the Members, the Manager can at any time, 
in its sole discretion, cause the Company to make a distribution to the Manager in an amount 
intended to enable the Manager and its direct or indirect owners to discharge their United States 
federal, state and local income tax liabilities arising from the allocations of income or gain to the 
Manager pursuant to Article IV (a “Tax Distribution”).  The amount of any Tax Distribution will 
be calculated based on the Tax Rate and any other assumptions the Manager reasonably determines 
to be appropriate.  Any Tax Distribution will be treated as an advance to the Manager, and shall 
be taken into account for purposes of computing current or future distributions to the Manager 
pursuant to Section 4.4 (including pursuant to Section 9.2(b)). 

ARTICLE V 
MANAGEMENT 

5.1 Management. 

(a) Management by the Manager. In accordance with Section 18-401 of the 
Act, and except for matters for which approval by the Members is expressly required by this 
Agreement or the mandatory provisions of the Act, all business, property and affairs of the 
Company shall be managed, and any and all powers of the Company shall be exercised, by or 
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under the direction of the Manager, and all decisions affecting the business and affairs of the 
Company shall be made, by the Manager, acting alone. All contracts, agreements, documents, 
instruments and any and all other matters and documents affecting or relating to the business of 
the Company may be executed on the Company's behalf only by the Manager alone.  Tides, is 
hereby designated the initial Manager/Managing Member. Decisions of the Manager within its 
scope of authority shall be binding upon the Company and each Member. Except for matters for 
which approval by the Members is expressly required by this Agreement or the mandatory 
provisions of the Act, no Member shall have the right to vote on any matters whatsoever 
concerning the business, property or affairs of the Company.  

(b) Certain Specific Powers of the Manager.  In furtherance of Section 5.1(a) 
and in addition to the powers now or hereafter granted a manager of a limited liability company 
under applicable law or which are granted to the Manager under any other provision of this 
Agreement (and not in any limitation thereof), the Manager shall have full power and authority to 
do all things and perform all acts specified in this Agreement its sole and absolute discretion or 
otherwise deemed necessary or desirable by it to conduct the business of the Company, to exercise 
all Company powers set forth herein, and to effectuate the Company purposes as set forth in 
Section 2.5 hereof, including, without limitation its sole and absolute discretion to: 

(i) employ the funds of the Company in the exercise of any rights or 
powers possessed by the Manager hereunder; 

(ii) sell, transfer, assign, convey, manage, dedicate, declare or 
otherwise dispose of or deal with all or any part of the Company’s business or property, 
including the Property, on such terms as the Manager may determine in its sole and absolute 
discretion; 

(iii) determine the timing and amount of distributions of Available 
Cash to the Members, subject to the terms of this Agreement; 

(iv) conduct the Offering and represent the Company in the offer and 
sale of the Units during the Offering Period; 

(v) enter into any agreement or commitment with any party, but 
subject to the terms and conditions hereof;  

(vi) explore and effectuate liquidity options, which may include the 
sale of the Company, a sale of all or substantially all of the Company’s assets (including the 
Property); 

(vii) make any capital investment or other capital expenditure or 
commitment so long as the same is consistent with the Company Business; 

(viii) employ such executive, management or other agents, 
administrative or secretarial personnel or other Persons necessary for the operation, 
management or development of the Company or the Property, subject to the limitations of this 
Agreement, as it may determine in its sole and absolute discretion; 
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(ix) cause the Company to establish and maintain reserves in such 
amounts as it, in its sole and absolute discretion, deems appropriate and reasonable from time 
to time; 

(x) sell additional Units, and purchase outstanding Units back from 
Members, in each case, consistent with the terms and conditions of this Agreement; 

(xi) enter into transactions with a member of the Manager or an 
Affiliate of the Manager provided that (i) such member or Affiliate is qualified and 
experienced in such transactions, (ii) the price and other terms of such transactions are fair to 
the Company and are not less favorable to the Company than those generally prevailing with 
respect to comparable transactions, and (iii) the Company shall enforce its rights under any 
such agreement as if it were an arm’s-length transaction; 

(xii) execute and deliver such documents on behalf of the Company 
as it, in accordance with the foregoing, may deem necessary or desirable for the Company’s 
Business, including, without limitation, the Loan Documents and any guaranties and 
indemnities; provided, however, that the loan-to-value of the Property leverage of the Loan 
shall not exceed 78% with the consent of the Majority-in-Interest; 

(xiii) perform, or cause to be performed, all of the Company’s 
obligations under any agreement to which the Company is a party; 

(xiv) retain or engage attorneys and accountants, to the extent such 
professional services are required during the term of the Company; 

(xv) commence, settle, defend and otherwise handle any lawsuit or 
litigation matter on behalf of the Company; 

(xvi) cause the Company to obtain and maintain (i) casualty, liability 
and other insurance on the assets of the Company and (ii) liability insurance for the 
Indemnitees hereunder; 

(xvii) cause the Company to furnish Members with reports and 
information as specified in Section 7.5; 

(xviii) arrange for the preparation and filing all U.S. federal, state or 
local income or other tax or information returns filed or required to be filed on behalf of the 
Company, and in  connection therewith, to make such elections under the tax laws as may be 
available to the Company with respect to the treatment of any item of Company income, loss, 
deduction or credit; 

(xix) borrow money (including refinancing or replacing the Loans 
and/or obtaining a revolving line of credit) for the purpose of acquiring Property and/or other 
assets, undertaking any capital expenditures, meeting working capital and/or other ongoing 
operational needs of the Company, and for other Company purposes; 

(xx) open and maintain bank accounts for the Company’s funds; 
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(xxi) invest such funds as temporarily are not required for Company 
purposes in any cash and money-market, highly liquid investments with appropriate safety of 
principal; 

(xxii) submit to officials or agencies administering applicable state 
securities laws information required to be filed with such officials or agencies, including 
reports and statements required to be distributed to Members; 

(xxiii) submit such reports as required to be filed by the Act; 

(xxiv) make ministerial amendments, including any amendments to 
cure any ambiguity or correct or supplement an inconsistent provision of the Agreement, to 
make any amendments required in connection with any filing or otherwise required by any 
state securities laws or regulations, to make  any amendments the Manager deems appropriate 
to add to its duties or responsibilities, and to make any amendments to this Agreement which 
are approved or authorized in accordance with Section 13.3; and 

(xxv) do any act which is necessary or desirable to carry out any of the 
foregoing. 

For purposes of the foregoing Section 5.1(b), the term Company shall include the 
Property Owner (and the Manager shall have full power and authority to do all things and perform 
all acts specified in this Agreement its sole and absolute discretion or otherwise deemed necessary 
or desirable by it to conduct the business of the Company, to exercise all Company powers set 
forth herein, and to effectuate the Company purposes as set forth in Section 2.5 hereof, including, 
without limitation its sole and absolute discretion each of the foregoing on behalf of either or both 
of the Company and the Property Owner). 

(c) Exculpation. None of the Manager nor any of its officers, directors, 
shareholders or their respective Affiliates (collectively, the “Management Parties,” and each, 
individually, a “Management Party”) shall be liable to the Company or any Member for any 
claim, cost, expense, damage or loss arising out of or in connection with the performance of its 
duties as or with respect to the Manager, or for any act or omission performed or omitted to be 
performed by any Management Party in good faith and pursuant to the authority granted to the 
Manager under this Agreement, other than those directly attributable to such Management Party's 
intentional misconduct. The Manager shall not be liable to any Member for any claim, cost, 
expense, damage or loss due to circumstances beyond the Manager's control, including, without 
limitation, due to the negligence, dishonesty, bad faith or malfeasance of any employee, broker or 
other agent of the Company. 

(d) Elimination of Manager’s Fiduciary Duties.  Any fiduciary duties of the 
Manager, Tax Representative or Designated Individual applicable under Delaware law, including, 
without limitation, the duties of care and loyalty, are hereby eliminated or reduced to the maximum 
extent permissible under Delaware law. 

(e) Payment of Certain Fees to Affiliates and other Persons.  Additionally, and 
in furtherance of Section 5.1(a) above and Section 5.2 below, the Manager shall have the authority, 
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in its sole discretion (and without any additional Member approval required), to authorize the 
Company to enter into the following transactions: 

 (i) the Company shall pay an acquisition fee (the “Acquisition/Earned 
Equity Fee”) to the Manager or its designated Affiliate equal to one and one-half percent (1.5%) 
of the aggregate purchase price of the Property, payable promptly after the closing of the purchase 
escrow established in connection therewith. 

 (ii) The Property shall be managed and leased by the Property Manager 
pursuant to a property management agreement between the Property Manager and the Property 
Owner, which contain customary terms and conditions of property management agreements with 
institutional property managers for similarly situated properties (the “Property Management 
Agreement”).  As provided in the Property Management Agreement, the Property Manager will 
be paid a monthly management fee (the “Property Management Fee”) up to two and five-tenths 
percent (2.5%) of Gross Revenues of the Property for such month, which Property Management 
Fee shall be paid in arrears, upon the terms and provisions of the Property Management 
Agreement.  Notwithstanding the foregoing, at any time, and from time to time, in the sole 
discretion of the Manager, the Property Manager may be replaced by a new Property Manager, 
provided that in no event shall the Property Management Fee be greater than that set forth in this 
Section 5.1(e)(ii); 

 (iii) The Asset Manager shall be paid a construction management fee by 
the Company equal to seven percent (7.0%) of all capital expenditures with respect to the Property, 
including both hard and soft costs (the “Construction Management Fee”). 

 (iv) The Company (or Property Owner) shall pay the Asset Manager a 
fee (the “Asset Management Fee”) equal to one and five-tenths percent (1.5%) per annum of 
Gross Revenues. The Asset Management Fee shall be paid on a monthly basis. 

 (v) The Company shall pay to Realty Mogul, all fees, costs, 
reimbursements and other amounts due as required by that certain Technology Services Agreement 
(the “TSA”) dated as of March 11, 2022 by and between Realty Mogul and Asset Manager (the 
“Sponsor”), including, without limitation, one-time flat licensing and technology fees in the 
amounts of $15,000 plus $1,500 per each prospective investor (the “RM Technology Fee”), as 
well as a post-closing ongoing fee of $125 per investor per quarter (the “RM Administrative 
Solutions Fee”), for the Sponsor’s license to utilize the Platform and any related technology, 
software and supporting services, including post-closing administration services.. 

 (vi) The Company shall pay to 565 Media LLC a one-time fee of 
$75,000, as compensation for certain marketing services that 565 Media LLC shall provide to the 
Company (the “Marketing Fee”). 

 (vi) The Company shall also pay the following : (a) an amount equal to 
all third -party legal fees incurred by Realty Mogul in connection with use of the RM Platform, 
not to exceed the sum of $25,000 and (b) reimbursement to Realty Mogul of its actual expenses or 
fees incurred in connection with the use of the RM Platform not to exceed the sum of $2,500.  
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 (vii) In the event that Lender, in connection with the Loan, requires one 
or more guaranties of environmental indemnities and/or guaranties of so-called “recourse carve-
outs” required by Lender in connection with the Loan, the Property Owner may pay to the signer(s) 
of such guaranties a one-time guarantor fee equal to a total of Seventy Five Thousand and 00/100 
Dollars ($75,000.00) (the “Guarantor Fee”). 

In no event shall any of the foregoing fees paid to the Manager or any Affiliate be increased without 
the written consent of a Majority-in-Interest. 

None of RM Technologies nor any affiliate are registered as a broker, dealer, investment 
adviser, or funding portal (except with respect to RM Adviser, LLC, which has no 
involvement in the transactions to be consummate hereby and solely for the purposes hereof, 
shall not be deemed an affiliate or RM Technologies or). They do not provide investment 
advice, or recommend the purchase of any securities that are the subject of this agreement 
or the Sponsor’s offering with respect to the Project. Project Sponsor’s use of the Platform, 
including Project Sponsor’s license to utilize the Platform and any related technology, 
software and supporting services, Project Sponsor’s posting of offering documents and all 
related information on the Platform does not constitute the approval of or endorsement by 
RM Technologies or any of its affiliates of Project Sponsor’s securities offering with respect 
to the Project or signify the suitability thereof in any manner. 

5.2 Reimbursement of Manager Expenses. The Company shall reimburse the 
Manager for reasonable and documented out-of-pocket expenditures that the Manager and/or its 
Affiliates makes on behalf of the Company, the Property Owner and/or the Property, or incurs in 
connection with the transactions contemplated hereby (including, but not limited to, any due 
diligence and legal fees incurred in connection with any of the foregoing by the Manager).  For 
the avoidance of doubt, in no event shall the Company reimburse the Manager of any Affiliate for 
any general overhead expenses of the Manager (or any such Affiliate). 

5.3 Officers. The Manager may appoint officers of the Company in its 
discretion. Any number of offices may be held by the same person. The Manager may choose such 
officers and agents, as it shall deem necessary, who shall hold their offices for such terms and shall 
exercise such powers and perform such duties as shall be determined from time to time by the 
Manager. Any such officers of the Company shall be empowered to carry out the day-today 
operations of the Company and to implement the actions authorized by the Manager. Any officer 
may be removed either with or without cause by the Manager at any time. Any officer may resign 
at any time by giving written notice to the Manager. No officer need be a Member. 
Notwithstanding the matters set forth in this Section 5.3, no Member is an agent of the Company 
solely by virtue of being a Member, and no Member has the authority to act for or bind the 
Company or any other Member solely by virtue of being a Member.  The initial Officers of the 
Company designated by the Manager are as follows: 

Ryan Andrade Vice President 

Sean Kia Vice President 



 
 

 25 

5.4 Resignation and Replacement of the Manager. The Manager shall remain in 
office until it resigns or is removed as set forth herein. The Manager may resign at any time 
(provided the same is permitted pursuant to the Loan Documents) by giving written notice to the 
Members and upon the written consent of a Majority-in-Interest. The Manager may not be removed 
by the Members other than for acts or omissions constituting fraud, gross negligence, or willful 
misconduct, as determined by a court of competent jurisdiction and upon the written vote of a 
Majority-in-Interest (and provided such removal is permitted pursuant to the Loan Documents).  
Neither the resignation nor the removal of the Manager shall affect the former Manager's rights as 
a Member (as a Class A Member and/or a Class B Member), if applicable, shall not constitute a 
withdrawal from the Company, and will be without prejudice to the rights, if any, of the Manager 
under any contract to which the resigning Manager is a party.  Vacancies in the position of the 
Manager shall be filled by the Class B Member upon resignation, or upon removal pursuant to the 
terms hereof by a Majority-in-Interest (not including any Member that is an Affiliate of the 
Manager). 

5.5 Affiliate Transactions. The Members acknowledge and agree that the 
Company may enter into certain arrangements or agreements (either written or oral) with the 
Manager and/or its Affiliates, whereby the Manager or one of its Affiliates may provide certain 
services to the Company; provided, however, that the consideration for any such services is at 
market rates. 

5.6 Payments with Respect to Guaranties.  In connection with obtaining the 
Loan, members or Affiliates of the Manager may be required to provide to the Lender one or more 
guaranties of environmental indemnities, guaranties of so-called “recourse carve- outs” and 
“springing recourse” guaranties, in each case, as the Lender may require.  If the Manager does (or 
causes its Affiliate(s) to) provide such guaranty or guaranties in connection with the Loan then, 
except with respect to amounts paid under such guaranty on account of the guarantor's wrongful 
acts or omissions or breach of such guaranty or the Manager's wrongful acts or breach of this 
Agreement, the Property Owner and the Company shall indemnify the Manager for any amounts 
paid by it (or its Affiliate(s), as the case may be) under such guaranty or guaranties, and the 
Company shall pay the Guarantor Fee. 

ARTICLE VI 
MEMBERSHIP, MEETINGS, VOTING 

6.1 Members and Voting Rights. Except as expressly set forth in this 
Agreement, no Member shall have any rights or preferences in addition to or different from those 
possessed by any other Member. Members shall have the right to vote upon only those matters as 
to which this Agreement or the Act requires or permits a vote of the Members. Unless otherwise 
provided in this Agreement, actions of Members shall be pursuant to the prevailing vote of a 
Majority-in-Interest. With respect to any matter on which all of the Members vote together, each 
Member shall vote in proportion to its Percentage Interest as of the governing record date, 
determined in accordance with Section 6.2 hereof. Unless otherwise provided in this Agreement, 
no Member shall be prohibited from voting merely by reason of the fact that the Member would 
be voting on a matter of particular interest to that Member. 
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6.2 Record Dates. The record date for determining the Members entitled to 
notice at any meeting or to vote, or entitled to receive any distribution, or to exercise any right in 
respect of any other lawful action, shall be the date set by the Manager. 

6.3 No Membership Certificates. The Company shall not be required to issue 
certificates evidencing Units (or Membership Interests) to the Members. 

6.4 No Annual Meetings. The Company shall not be required to hold an annual 
meeting of Members. Unless otherwise provided in this Agreement, all meetings of the Members 
shall be conducted in accordance with the requirements of the Act. 

6.5 Action by Members without a Meeting. Any action that may be taken at 
any meeting of the Members may be taken without a meeting if a consent in writing, setting forth 
the action so taken, if signed by Members having not less than the minimum number of votes that 
would be necessary to authorize or take that action at a meeting at which all Members entitled to 
vote thereon were present and voted. Any action taken without a meeting shall be effective when 
the required minimum number of votes have been received or at such later time as specified in the 
applicable written consent. 

6.6 Participation in Meetings by Conference Telephone. Members may 
participate in any duly called meeting of the Members through use of conference telephone or 
similar communications equipment, so long as all Members participating in such meeting can hear 
one another. Such participation shall be deemed attendance at the meeting. 

6.7 No Withdrawal. Except as otherwise provided in this Agreement, no 
Member may withdraw from the Company without the prior written consent of the Manager, which 
consent may be withheld, conditioned or delayed for any reason whatsoever. 

6.8 Restriction on Members' Authority. No Member is an agent of the Company 
solely by virtue of being a Member, and no Member has the authority to act for or bind the 
Company or any other Member solely by virtue of being a Member. 

ARTICLE VII 
ACCOUNTING AND FINANCIAL REPORTING 

7.1 Accounts and Accounting. Proper and complete books of account of the 
Company's business, in which each Company transaction shall be fully and accurately entered, 
shall be kept at the Company's principal executive office, and at such other locations as the 
Manager shall determine from time to time. 

7.2 Accounting. The financial statements of the Company shall be prepared in 
a form which is appropriate and adequate for the Company's business and for carrying out the 
provisions of this Agreement. The annual accounting period of the Company shall be its taxable 
year. The Company's taxable year shall be selected by the Manager, subject to the requirements of 
the Code. 
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7.3 Records. At all times during the term of existence of the Company, and 
beyond that term if the Manager deems it necessary, the Manager shall keep or cause to be kept 
the books of account referred to in Section 7.1, together with: 

(a) True and complete information regarding the status of the business and 
financial condition of the Company; 

(b) Copies of the Company's U.S. federal, state, and local income tax or 
information returns and reports, if any, for each of the Company's taxable years; 

(c) A current list of the name and last known business, residence or mailing 
address of each Member and Manager; 

(d) A copy of this Agreement, the Certificate of Formation, and all amendments 
thereto, together with executed copies of any written powers of attorney pursuant to which this 
Agreement, the Certificate of Formation, and all amendments thereto have been executed; and 

(e) True and complete information regarding the amount of Capital 
Contributions in the form of cash and a description and statement of the agreed value of any other 
Capital Contributions of each Member and which each Member has agreed to contribute in the 
future, and the date on which each became a Member. 

7.4 Member's Rights to Records. 

(a) Upon the request of any Member, for purposes reasonably related to the 
interest of such Member, the Manager shall cause to be promptly delivered to such Member, at the 
expense of such Member, a copy of the information required to be maintained pursuant to Section 
7.3 and any other information described in Section 18-305(a)(6) of the Act. 

(b) Each Member has the right, upon reasonable notice, for purposes 
reasonably related to the interests of such Member, to inspect and copy during normal business 
hours any of the records required by Section 7.3 and any other information described in Section 
18-305(a)(6) of the Act. 

7.5 Financial Reports; Budget. In connection with its management of the day- 
to-day operations of the Company, the Manager shall, among other things:  

(a) Within sixty (60) days after the end of each Fiscal Year, deliver to the 
Members annual unaudited financial statements for the Company; 

(b) Within forty-five (45) days after the end of each of the first three fiscal 
quarters of each Fiscal Year, deliver to the Members unaudited quarterly financial statements of 
the Company, which will provide summary financial information of the Company; and operational 
updates. 

(c)  Within sixty (60) days after the end of each Fiscal Year, or as soon as 
reasonably practical thereafter, send, or cause to be sent, in writing or electronically to each 
Member, the Company’s partnership return and a Schedule K-1 in respect of such Fiscal Year.  To 
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the extent that such Schedule K-1s are not delivered within 60 days of the Fiscal Year end, the 
Manager shall pay liquidated damages to Realty Mogul (for the benefit of the Members) in the 
amount of $150 per day for each day tax reports are not delivered within 60 days of the Fiscal 
Year. 

7.6 Tax Representative.   

(a) The Manager is hereby appointed as the Company’s “partnership 
representative” (as such term is defined in Code Section 6223(a)) (and in any other similar capacity 
under applicable state or local tax law) (the "Tax Representative") with sole authority to act on 
behalf of the Company for purposes of Subchapter C of Chapter 63 of the Code and any 
comparable provisions of state or local income tax laws. The Manager hereby designates Sean Kia 
to act on behalf of the Manager in its capacity as the Tax Representative (the “Designated 
Individual”).  The Manager may designate a different Tax Representative, or different Designated 
Individual, at any time.  In such capacity, the Tax Representative shall have all of the rights, 
authority and power, and shall be subject to all of the obligations, of a partnership representative 
to the extent provided in the Code and the Treasury Regulations, and the Members hereby agree 
to be bound by any actions taken by the Tax Representative in such capacity.  The Tax 
Representative shall represent the Company in all tax matters to the extent allowed by law.  
Without limiting the foregoing, the Tax Representative is authorized and required to represent the 
Company (at the Company’s expense) in connection with all examinations of the Company’s 
affairs by any state, local or foreign taxing authority, including resulting administrative and judicial 
proceedings, and to expend Company funds for professional services and costs associated 
therewith.  Any decisions made by the Tax Representative, including, without limitation, whether 
or not to settle or contest any tax matter, and the choice of forum for any such contest, and whether 
or not to extend the period of limitations for the assessment or collection of any tax, shall be made 
in the Tax Representative’s sole discretion.  Without limiting the generality of the foregoing, the 
Tax Representative (i) shall have the sole and absolute authority to make any elections on behalf 
of the Company permitted to be made pursuant to the Code or the Treasury regulations 
promulgated thereunder and (ii) without limiting the foregoing, may, in its sole discretion, make 
an election on behalf of the Company under Sections 6221(b) or 6226 of the Code for any taxable 
year of the Company, and (iii) may take all actions the Tax Representative deems necessary or 
advisable in connection with the foregoing.   

(b) Each Member shall provide promptly, and update as necessary at any times 
requested by the Tax Representative, all information, documents, self-certifications, tax 
identification numbers, tax forms, and verifications thereof, that the Tax Representative deems 
necessary in connection with (1) any information required for the Company to determine the 
application of Sections 6221-6235 of the Code to the Company; (2) an election by the Company 
under Section 6221(b) or 6226 of the Code; (3) an audit or a final adjustment of the Company by 
a taxing authority; or (4) any other tax purpose.  Each Member shall take any action reasonably 
requested by the Company in connection with an election by the Company under Section 6221(b) 
or 6226 of the Code, or an audit or a final adjustment of the Company by a taxing authority 
(including, without limitation, promptly filing amended tax returns and promptly paying any 
related taxes, including penalties and interest. 
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(c) Each Member shall cooperate with the Tax Representative and the 
Designated Individual in connection with any tax examinations, audits or other proceedings of the 
Company.  The Company shall indemnify and reimburse the Tax Representative and the 
Designated Individual for all expenses, including legal and accounting fees, claims, liabilities, 
losses and damages incurred in connection with serving in such capacity.  The payment of all such 
expenses shall be made before any distributions are made to the Members under this Agreement, 
and before any discretionary reserves are set aside by the Manager.  The taking of any action and 
the incurring of any expense by the Tax Representative and the Designated Individual in 
connection with any such proceeding, except to the extent required by law, is a matter in the sole 
discretion of the Tax Representative and the Designated Individual. 

(d) Notwithstanding anything in this Agreement to the contrary, the Members 
acknowledge that the Company may elect the application of 6226 of the Code for any taxable year 
of the Company.  This acknowledgement applies to each Member whether or not the Member 
owns any equity interest in the Company in both the reviewed year and the year of the tax 
adjustment.  If the Company elects the application of Section 6226 of the Code, the Members shall 
take into account and report to the United States Internal Revenue Service (or any other applicable 
taxing authority) any adjustment to their tax items for the reviewed year of which they are notified 
by the Company in a written statement, in the manner provided in Section 6226(b), whether or not 
the Member owns any equity interest in the Company at such time.  Any Member that fails to 
report its share of such adjustments on its tax return shall indemnify and hold harmless the 
Company, the Manager, the Tax Representative, the Designated Individual and each of their 
Affiliates from and against any and all liabilities related to taxes (including penalties and interest) 
imposed on the Company as a result of the Member’s inaction.  In addition, each Member shall 
indemnify and hold the Company, the Manager, the Tax Representative, the Designated Individual 
and each of their Affiliates harmless from and against any and all liabilities related to taxes 
(including penalties and interest) imposed on the Company (i) pursuant to Section 6221 of the 
Code, which liabilities relate to adjustments that would have been made to the tax items allocated 
to such Member had such adjustments been made for a tax year beginning prior to January 1, 2018 
(and assuming that the Company had not made an election to have Section 6221 of the Code apply 
for such earlier tax years) and (ii) resulting from or attributable to such Member’s failure to comply 
with the provisions of this Section 7.6.  Each Member acknowledges and agrees that no Member 
shall have any claim against the Company, the Manager, the Tax Representative, the Designated 
Individual or any of their Affiliates for any tax, penalties or interest resulting from the Company’s 
election under Section 6226 of the Code. 

(e) If any "Partnership Adjustment" (as defined in Section 6241(2) of the 
Code) is finally determined with respect to the Company and the Tax Representative has not 
caused the Company to make the election under Section 6226 of the Code, then (i) the Members 
shall take such actions requested by the Tax Representative, including filing amended tax returns 
and paying any tax due in accordance with Section 6225(c)(2) of the Code; (ii) the Members shall 
cooperate with the Tax Representative’s efforts to reduce any Imputed Underpayment Amount 
with respect to such Partnership Adjustment and shall promptly provide any information 
reasonably requested by the Tax Representative in connection with such efforts; and (iii) any 
Imputed Underpayment Amount (or Partnership Adjustment that does not give rise to an Imputed 
Underpayment Amount) shall be apportioned among the Members of the Company for the Fiscal 
Year in which such Partnership Adjustment is finalized in such manner as may be required (as 
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determined by the Tax Representative) so that, to the maximum extent possible, the tax and 
economic consequences of the Partnership Adjustment and any associated interest and penalties 
are borne by the Members (including between former and current Members) based upon their 
interests in the Company for the “Reviewed Year” (as defined in Section 6225(d)(1) of the Code). 

(f) Each Member (including both former and current Members) shall pay to 
the Company any amounts owed by such Member pursuant to this Section 7.6 hereof within 10 
business days of notice thereof.  Such payment (i) may, at the Manager's discretion, be made by 
withholding distributions that would otherwise be made to a Member, and (iii) shall not be treated 
as a Capital Contribution for purposes of determining any right to distributions hereunder.  

(g) The obligations of each Member under this Section 7.6 shall survive the 
Transfer or assignment of any portion of such Member’s Membership Interest (and shall be 
binding on such Member’s successor-in-interest), the redemption of such Member’s Membership 
Interest, the termination of this Agreement and any dissolution or termination of the Company.  
Accordingly, each Member hereby agrees to protect, indemnify, and hold harmless the Company 
and the Manager from and against any liability with respect to such Member’s portion of any 
Imputed Underpayment Amount, and any related interest or penalties, arising from any Reviewed 
Year in which such Member was a Member of the Company, whether or not such Member remains 
a Member of the Company in the adjustment year. 

ARTICLE VIII 
TRANSFERS OF MEMBERSHIP INTERESTS 

8.1 Transfer and Assignment of Interests. Subject to the requirements of this 
Article VIII, a Member may Transfer all or any part of its Membership Interest only upon the prior 
written approval of the Manager, which may be withheld, conditioned or delayed for any reason 
whatsoever. After the consummation of any Transfer of any part of a Member's Membership 
Interest, the Membership Interest (or portion thereof) so Transferred shall continue to be subject 
to the terms and provisions of this Agreement and the Act and any further Transfers shall be 
required to comply with all the terms and provisions of this Agreement. Any voluntary Transfer 
in violation of the provisions of this Article VIII shall be void ab initio. 

8.2 Further Restrictions on Transfer of Interests. In addition to any other 
restriction contained in this Agreement, no Member shall Transfer all or any part of its Membership 
Interest (a) without complying with all Federal and state securities laws to the extent applicable, 
(b) without causing payment of all expenses reasonably incurred by the Company (or 
reimbursement therefor), including reasonable attorneys' fees and costs, in connection with the 
Transfer, and (c) without the Transferee executing and delivering to the Manager a joinder to this 
Agreement in a form acceptable to the Manager. Notwithstanding anything in this Agreement to 
the contrary, no Member may Transfer any Membership Interest or portion thereof (i) unless and 
until the transferring Member has provided to the Company such information, forms, certifications 
and documentation satisfactory to the Company to establish that any applicable withholding 
requirements on the transfer have been satisfied in accordance with applicable law, or no such 
withholding requirements apply; (ii) if the Manager determines that such Transfer could cause the 
Company to be treated as a “publicly traded partnership” under the Code; or (iii) to a Person other 
than a Person that is a “United States person” as defined in Code Section 7701(a)(30) or is 
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disregarded as an entity separate from a “United States person” for U.S. federal income tax 
purposes. 

8.3 Permitted Transfers. Notwithstanding the provisions of Section 8.1, (a) a 
Member may Transfer its Membership Interest, with or without consideration, subject to 
compliance with Section 8.2, without the prior consent of the Manager, to (i) an inter vivos trust 
for estate planning purposes, (ii) a spouse or any lineal descendant of a Member, and with respect 
to a Member that is a trust, the spouse or lineal descendant of its grantor in each case, in each case 
as long as such Member, in a trustee capacity or otherwise, retains the right to vote its Membership 
Interest in accordance with the terms of this Agreement, or (iii) to the Manager or the Class B 
Member, and (b) the Class B Member may make a Transfer of its Membership Interest at any time 
to any Person without the consent of any Person (each, a “Permitted Transfer”). 

8.4 Effective Date of Permitted Transfers. Any Permitted Transfer or other 
Transfer of all or any portion of a Member's Membership Interest made in compliance with the 
terms of this Article VIII shall be effective on the date upon which the requirements of Section 8.1 
and Section 8.2 have been satisfied. The Member that is a party to the Transfer shall provide all 
other Members with written notice of such Transfer as promptly as possible after the requirements 
of Section 8.1 and Section 8.2 have been met, as well as any such documents as reasonably 
requested by the other Members upon such request. Any Transferee of all or any portion of a 
Member's Membership Interest shall take subject to the terms and provisions of this Agreement. 

8.5 Involuntary Transfers. Upon any involuntary Transfer of a Membership 
Interest in violation of this Article VIII (including, without limitation, by means of the dissolution, 
death or disability of a Member, a court award in a divorce or similar proceeding or by other 
operation of law), the Transferee shall be an “assignee” for purposes of the Act, shall hold only an 
Economic Interest (i.e., be an Economic Interest Holder), and shall not possess or benefit from 
any of the other rights of a Member hereunder (such Transferee, an “Assignee”). An Assignee 
may be admitted as a Member only upon the approval of the Manager. 

8.6 [Intentionally Omitted]. 

8.7 Drag-Along Rights.  

(a) Subject to compliance with Section 8.2 and further subject to Section 8.7(c), 
if the Class B Member enters into, or proposes to enter into, a transaction (or a series of related 
transactions) pursuant to which the Class B Member Transfers one-hundred percent (100%) of its 
Membership Interests to any Person (or group of Persons) (a “Drag-Along Transaction”), the 
Class B Member shall have the option to require all, but not less than all, of the other Members to 
(a) Transfer all, but not less than all, of their Membership Interests to such Person (or group of 
Persons) in such Drag-Along Transaction in the manner set forth herein, and (b) timely take all 
such other actions as the Class B Member reasonably requests in connection with such proposed 
Transfer, and to make representations and warranties regarding title and authority that are 
substantially similar to those made by the Class B Member in connection with such Drag-Along 
Transaction. The aggregate purchase price paid by the Transferee(s) for all of the Membership 
Interests in a Drag-Along Transaction shall be allocated and disbursed to each of the Members in 
accordance with Section 9.2(b). 
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(b) The rights of the Class B Member under this Section 8.7 may be exercised 
only by delivery on behalf of the Class B Member to each other Member of a written notice (the 
“Sale Notice”) of such proposed Transfer no later than forty-five (45) days prior to the proposed 
closing thereof. The Sale Notice shall make reference to the obligations of the Members hereunder 
and shall describe in reasonable detail (i) the Percentage Interest then owned by each Member, (ii) 
the name of the Transferee(s), (iii) the terms and conditions of the Transfer, including the form 
and amount of the consideration to be paid therefor (which must comply with Section 8.7(c) 
below), and (iv) the proposed date, time and location of the closing of such Transfer. Each other 
Member shall thereupon deliver at such closing duly executed documents Transferring all of such 
Member's Membership Interest, free and clear of all encumbrances, and each Member shall be 
entitled to receive the proceeds allocable to the Transfer thereof in accordance with this 
Section 8.7. 

(c) Notwithstanding anything else set forth in this Section 8.7, the Class B 
Member may only exercise its right under this Section in the event that the purchase price for the 
applicable transaction provides each Member with a purchase price that is based on a fair market 
value determination determined in writing by a duly qualified appraiser having a minimum of five 
(5) years' experience in making similar appraisals (a “Qualified Appraiser”) mutually agreed to 
by the Majority-in-Interest and the Manager.  If the Majority-in-Interest and the Manager are 
unable to agree as to a single Qualified Appraiser, then each of the Majority-in-Interest and the 
Manager shall appoint one (1) Qualified Appraiser, and the two (2) Qualified Appraisers so 
appointed shall appoint a third (3rd) Qualified Appraiser. Each Qualified Appraiser appointed 
hereunder shall prepare and deliver to each of the Majority-in-Interest and the Manager a written 
appraisal of the fair market value of each Member’s Membership Interest as of the date of the 
contemplated transaction, and the fair market value of such non-cash consideration shall be equal 
to the average of the two (2) written appraisals closest in value. The Majority-in-Interest shall be 
responsible for all appraisal fees of its appraiser (if applicable). 

ARTICLE IX 
DISSOLUTION AND WINDING UP 

9.1 Mandatory Dissolution. The Company shall be dissolved immediately upon 
the first to occur of the following events: 

(a) The happening of any event of dissolution specified in the Certificate of 
Formation; 

(b) The sale of all or substantially all of the Company's assets; and 

(c) The entry of a decree of judicial dissolution pursuant to Section 18-802 of 
the Act. 

9.2 Winding Up. Upon the dissolution of the Company, the Company shall 
engage in no further business other than that necessary to wind up the business and affairs of the 
Company. The Manager shall wind up the affairs of the Company in an orderly manner. The 
Manager shall give notice of the commencement of winding up by mail to all known creditors and 
claimants against the Company whose addresses appear in the records of the Company. After 



 
 

 33 

paying or adequately providing for the payment of all known debts and liabilities of the Company 
(including all costs of dissolution), the remaining assets of the Company shall be distributed or 
applied in the following order of priority: 

(a) First, to the establishment of reasonable reserves which the Manager may 
deem reasonably necessary for contingent or unforeseen liabilities or obligations of the Company; 
and 

(b) Thereafter, to the Members in accordance with Section 4.4. 

9.3 Distributions in Kind. Any non-cash asset distributed to one or more 
Members shall first be valued at its fair market value to determine the Net Income or Net Loss that 
would have resulted if such asset were sold for such value. Such Net Income or Net Loss shall 
then be allocated among the Members pursuant to Article IV, and the Members' Capital Accounts 
shall be adjusted to reflect such allocations. The amount distributed and charged to the Capital 
Account of each Member receiving an interest in such distributed asset shall be the fair market 
value of such interest (net of any liability secured by such asset that such Member assumes or takes 
subject to). The Manager shall reasonably determine the fair market value of such asset. 

9.4 Deficits. Each Member shall look solely to the assets of the Company for 
the return of its investment, and if the Company property remaining after the payment or discharge 
of the debts and liabilities of the Company is insufficient to return the investment of each Member, 
such Member shall have no recourse against any other Member for indemnification, contribution 
or reimbursement except as specifically provided in this Agreement. 

ARTICLE X 
LIABILITY/INDEMNIFICATION 

10.1 Liability. 

(a) No Member shall be personally liable for any debt, obligation or liability of 
the Company, whether that liability or obligation arises in contract, tort or otherwise, except as 
otherwise provided in the Act or in this Agreement. 

(b) No Member shall be liable, responsible or accountable, in damages or 
otherwise, to any Member or to the Company for any act or omission by such Member within the 
scope of the authority conferred on such Member by this Agreement, except for any liability that 
results from such Member's fraud, gross negligence or willful misconduct. 

10.2 Indemnification of Members, Manager, Officers. The Company shall 
defend, indemnify and hold harmless the Members, the Manager, the Tax Representative, the 
Designated Individual, and any officer of the Company and their respective officers, directors, 
shareholders, managers, members, equity holders and trustees (individually, an “Indemnitee”) to 
the fullest extent permitted by law in effect on the Effective Date and to such greater extent 
permitted by law as may hereafter from time to time permit, against any and all Losses, amounts 
paid in settlement, judgments, fines and penalties actually incurred by or levied against such 
Indemnitee in connection with any Proceeding to which the Indemnitee was or is a party or is 
threatened to be made a party, or in which the Indemnitee is otherwise involved, by reason of the 
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fact that the Indemnitee was or is a Member, Manager, the Tax Representative, the Designated 
Individual, or officer of the Company (or officer, director, shareholder, manager, member, equity 
holder or trustee of any such Person), other than such a Proceeding initiated by the Company, or 
any other Member or Members (an “Excluded Proceeding”). Each Indemnitee is entitled to 
indemnification under this Section 10.2 in the case of such Proceedings (other than Excluded 
Proceedings) in all instances, without further action or determination by the Company, except in 
the event that it is judicially determined (in a final and non-appealable judgement), that the 
Indemnitee is guilty of gross negligence, fraud or willful misconduct in the discharge of 
Indemnitee's duties as an agent of the Company. 

10.3 Defense of Proceeding. 

(a) An Indemnitee shall give prompt written notice to the Company of the 
commencement, assertion or threat of any Proceeding in respect of which such Indemnitee shall 
seek defense or indemnification hereunder. Any failure to so notify the Company shall not relieve 
the Company from any liability that it may have to such Indemnitee under this Agreement unless 
the failure to give such notice materially and adversely prejudices the Company. 

(b) The Company shall have the right to assume control of the defense, 
settlement or other disposition of such Proceeding on such terms, as it deems appropriate; 
provided, however, that: 

(i) If the Company so elects to assume the control of the defense, 
settlement or other disposition of such Proceeding, it will notify the Indemnitee reasonably 
promptly so as to avoid any material adverse prejudice to the Indemnitee; 

(ii) The Indemnitee shall be entitled, at Indemnitee's own expense, 
to participate in the defense of any Proceeding; 

(iii) The Company shall obtain the prior written approval of the 
Indemnitee, which approval shall not be unreasonably withheld or delayed, before entering into or 
making any settlement, compromise, admission, or acknowledgment of the validity of such 
Proceeding or any liability in respect thereof if, pursuant to or as a result of such settlement, 
compromise, admission, or acknowledgment, injunctive or other equitable relief would be imposed 
against the Indemnitee; 

(iv) The Company shall not consent to the entry of any judgment or 
enter into any settlement with or involving any claimant or plaintiff that does not include as an 
unconditional term thereof the execution and delivery of a release from all liability in respect of 
such Proceeding by such claimant or plaintiff to, and in favor of, each of the Indemnitees; and 

(v) The parties hereto shall extend reasonable cooperation in 
connection with the defense of any Proceeding pursuant to this and, in connection therewith, shall 
furnish such records, information, and testimony and attend such conferences, discovery 
proceedings, hearings, trials, and appeals as may be reasonably requested. 

(c) In the event the Company elects not to assume control of the defense, 
settlement or other disposition of such Proceeding, (i) the Company shall make payments of all 
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amounts required to be made pursuant to the provisions of this Article X to or for the account of 
the Indemnitee from time to time promptly upon receipt of bills or invoices relating thereto or 
when otherwise due and payable; provided, that the Indemnitee has agreed in writing to reimburse 
the Company for the full amount of such payments if the Indemnitee is ultimately determined not 
to be entitled to such indemnification, (ii) Indemnitee shall obtain the prior written approval of the 
Company before entering into or making any settlement, compromise, admission, or 
acknowledgment of the validity of such Proceeding or any liability in respect thereof; and (iii) the 
parties hereto shall extend reasonable cooperation in connection with the defense of any 
Proceeding pursuant to this and, in connection therewith, shall furnish such records, information, 
and testimony and attend such conferences, discovery proceedings, hearings, trials, and appeals as 
may be reasonably requested. 

10.4 Permissive Indemnification. Subject to the mandatory indemnification 
obligations of the Company set forth in Section 10.2, the Company may, but shall not be obligated 
to, indemnify any Person who was or is a party or is threatened to be made a party to, or otherwise 
becomes involved in, any Proceeding (including, without limitation, an Excluded Proceeding) by 
reason of the fact that such Person was or is a Member, Manager, Tax Representative, Designated 
Individual, tax matters partner, partnership representative, officer, employee, or agent of the 
Company, to the same extent as is provided in Sections 10.2 and 10.3 with respect to the 
Indemnitees set forth therein or to such lesser extent. 

10.5 Indemnity Not Exclusive. The indemnification and advancement of 
expenses provided by, or granted pursuant to, the provisions of this Article X, shall not be deemed 
exclusive of any other rights to which any Person seeking indemnification or advancement of 
expenses may be entitled under any agreement, action of the Members, or otherwise, both as to 
action in such Person's capacity as an agent of the Company and as to action in another capacity 
while serving as an agent. All rights to indemnification under this Article X shall be deemed to be 
provided by a contract between the Company and each Indemnitee while this Agreement and 
relevant provisions of the Act and other applicable law, if any, are in effect. Any repeal or 
modification hereof or thereof shall not affect any such rights then existing. 

10.6 Insurance. The Company may, but shall not be obligated to, purchase and 
maintain insurance, at the Company's expense, on behalf of the Manager and such other persons 
as the Manager shall determine, against any liability that may be asserted against, or any expense 
that may be incurred by, such Person in connection with the activities of the Company or the such 
Person's acts or omissions with respect to the Company, regardless of whether the Company would 
have the power to indemnify such Person against such liability under the provisions of this 
Agreement. 

10.7 Partial Indemnification. If a Person is entitled under any provision of this 
Article X to indemnification by the Company for a portion of Losses, incurred by such Person in 
connection with any Proceeding but not, however, for the total amount thereof, the Company shall 
nevertheless indemnify such Person for the portion of such Losses, amounts paid in settlement, 
judgments, fines, or penalties to which such Person is entitled. 

10.8 Heirs and Estate. The indemnification provisions and advancement of 
expenses provided by, or granted pursuant to, this Article X shall, unless otherwise provided when 
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authorized or ratified, continue as to a Person who has ceased to be an agent of the Company and 
shall inure to the benefit of such Person's heirs and estate. 

10.9 Assets. Any indemnification under this Article X shall be satisfied solely 
out of the assets of the Company. No Member shall be subject to personal liability or required to 
fund or cause to be funded any obligation by reason of these indemnification provisions. 

ARTICLE XI 
POWER OF ATTORNEY 

11.1 Appointment of Manager as Attorney-in-Fact. 

(a) Each Member, by the execution of this Agreement, irrevocably constitutes 
and appoints the Manager its true and lawful attorney-in-fact with full power and authority in its 
name, place and stead to execute, acknowledge, deliver, swear to, file and record at the appropriate 
public offices such documents as may be necessary or appropriate to carry out the provisions of 
this Agreement, including, but not limited to: 

(i) All fictitious name certificates and all certificates and other 
instruments (including the Certificate of Formation and counterparts of this Agreement), and any 
amendment or restatement thereof, which the Manager deems appropriate to form, qualify or 
continue the Company as a limited liability company in the jurisdictions in which the Company 
may conduct business or in which such formation, qualification or continuation is, in the opinion 
of the Manager, necessary or desirable to protect the limited liability of the Members; 

(ii) All amendments to this Agreement, the Certificate of 
Formation, and the Certificate of Amendment of the Certificate of Formation adopted in 
accordance with Section 13.3 and all instruments which the Manager deems appropriate to reflect 
a change or modification of the Company in accordance with the terms of this Agreement; and 

(iii) All conveyances and other instruments which the Manager 
deems appropriate to reflect the dissolution and termination of the Company. 

(b) The foregoing appointment shall be deemed to be a power coupled with an 
interest, in recognition of the fact that each of the Members under this Agreement will be relying 
upon the power of the Manager to act as contemplated by this Agreement in any filing and other 
action by it on behalf of the Company, and shall survive the bankruptcy, death, adjudication of 
incompetence, or dissolution of any Member hereby giving such power and the transfer or 
assignment of all or any part of the Membership Interest of such Member; provided, however, that 
in the event of the Transfer by a Member of all of its Membership Interest, the foregoing power of 
attorney of a transferor Member shall survive such Transfer only until such time as the Transferee 
shall have been admitted to the Company as a Member, and all required documents and instruments 
shall have been duly executed, filed and recorded to effect such substitution. 
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ARTICLE XII 
CONFIDENTIALITY 

12.1 Proprietary Information. Each Member acknowledges and agrees that it will 
receive and become aware of certain information which is proprietary to the Company, including, 
without limitation, reports, financial statements, data, other non-public information concerning the 
business or finances of the Company, and any other information the disclosure of which might 
harm or destroy the competitive advantage of the Company (all of the foregoing shall hereinafter 
be referred to as the “Proprietary Information”). Notwithstanding the foregoing, the Proprietary 
Information shall not include any information which (a) a Member lawfully obtains other than as 
a result of being a Member or Manager, or (b) is generally known or becomes part of the public 
domain other than through disclosure of such information by a Person with an obligation to 
maintain its confidentiality. 

12.2 Confidentiality. Each Member agrees that it shall not, directly or indirectly, 
disclose any Proprietary Information to third parties other than such Member's attorneys and 
accountants, copy or use any Proprietary Information, or publish any Proprietary Information, 
except for the purpose of fulfilling its obligations to the Company. Notwithstanding the 
immediately preceding sentence, it shall not be a breach of this Section 12.2 if any Person obligated 
to maintain the confidentiality of any Proprietary Information is required (by oral questions, 
interrogatories, request for information documents in legal proceedings, subpoenas, civil 
investigative demands or similar processes) to disclose any Proprietary Information; provided, 
however, that such Person provides the Company with prompt notice of such requirement so that 
the Company may seek a protective order or other appropriate remedy. If, in the absence of a 
protective order or other remedy, such Person is nonetheless legally compelled to disclose any 
Proprietary Information, such Person may, without liability hereunder, disclose that portion of the 
Proprietary Information which is legally required to be disclosed, provided such Person exercises 
reasonable efforts to preserve the confidentiality of the Proprietary Information. 

12.3 Equitable Relief. Each Member hereby acknowledges and agrees that the 
breach by such Member of its covenants and obligations under this Article XII could cause 
irreparable harm and significant injury to the Company which could be difficult to limit or 
quantify. Accordingly, such Member agrees that the Company shall have the right to seek an 
immediate injunction, specific performance or other equitable relief due to any such breach, 
without posting any bond therefor, in addition to any other remedies that may be available to the 
Company or the other Members at law or in equity. 

ARTICLE XIII 
GENERAL PROVISIONS 

13.1 Notices. All notices and communications to be given or otherwise made to 
any party hereto shall be deemed to be sufficient if contained in a written instrument, and (i) 
delivered in person or by facsimile or duly sent by first class registered or certified mail, return 
receipt requested, postage prepaid, or by nationally-recognized overnight courier, and addressed 
to such party at the address or facsimile number set forth for such party in the books and records 
of the Company, or to such other address or facsimile number as the party to whom notice is to be 
given may have furnished to the Company in writing in accordance herewith, or (ii) if delivered 
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by means of the RM Platform. Any such notice or communication shall be deemed to have been 
delivered and received: (a) in the case of personal delivery or delivery by facsimile, on the date of 
such delivery, (b) in the case of nationally-recognized overnight courier, on the next Business Day 
after the date when sent, (c) in the case of mailing, on the third (3rd) Business Day following that 
day on which the piece of mail containing such communications is posted, and (d) in the case of 
any posting on the RM Platform, on the date that such posting is made by (or on behalf of) the 
Manger. 

13.2 Entire Agreement. This Agreement and the schedules, appendices and 
exhibits attached hereto contains the entire agreement between the parties with respect to the 
subject matter hereof and transactions contemplated hereby, and supersedes all negotiations, 
agreements, representations, warranties, commitments, whether in writing or oral, prior to the 
Effective Date. 

13.3 Amendment. 

(a) The Manager shall have the power, without the consent of any Members or 
class thereof, to amend this Agreement as may be required to facilitate or implement any of the 
following purposes: 

(i) To reflect the issuance of Units or the admission, substitution, 
termination or withdrawal of a Member, all in accordance with this Agreement; 

(ii) To reflect a change that is of inconsequential nature and does 
not adversely affect the other Members in any material respect, or to cure any ambiguity, correct 
or supplement any provision in this Agreement not inconsistent with law or with other provisions, 
or make other changes with respect to matters arising under this Agreement that will not be 
inconsistent with law or with the provisions of this Agreement;  

(iii) In accordance with Section 4.8; and 

(iv) To satisfy requirements, conditions or guidelines contained in 
any order, directive, opinion, ruling or regulation of a federal or state agency or contained in federal 
or state law. 

(b) Except as provided otherwise in clause (a) of this Section 13.3, this 
Agreement may only be modified or amended pursuant to a writing executed by a Majority-in- 
Interest. 

13.4 Choice of Law. This Agreement shall be governed by, and construed in 
accordance with, the laws of the State of Delaware, without giving effect to any choice of law or 
conflict of law rules or provisions (whether of the State of Delaware or any other jurisdiction) that 
would cause the application of the laws of any jurisdiction other than the State of Delaware. 

13.5 Dispute Resolution. To the fullest extent permitted by law, all disputes 
arising out of and related to this Agreement (“Disputes”) shall be resolved as follows: 
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(i) First, the Dispute shall be submitted to the Manager for resolution 
(unless the dispute involves the Manager); 

(ii) If the Dispute has not been resolved to the satisfaction of the parties 
by the thirtieth (30th) calendar day after submission to the Manager, the Dispute shall be submitted 
to mediation conducted in accordance with the Commercial Mediation Procedures of the American 
Arbitration Association (“AAA”).  Either party to the Dispute may initiate mediation by filing a 
request for mediation with the Los Angeles, California office of AAA with a copy served on the 
other party.  The entire mediation proceeding, including, without limitation, the existence of the 
mediation proceeding, shall be deemed to be confidential, and no transcript or other permanent 
record of the meetings shall be made or kept, except for a settlement agreement if the parties so 
desire.  Neither the attorney-client nor work product privilege shall be deemed to have been waived 
by any statement or disclosure made in the proceedings.  Nothing written or stated orally during 
the proceedings shall be subject to discovery or be admissible for any purpose, including 
impeachment, or even be referred to in any manner, in any action or other proceeding between the 
parties. 

(iii) If the parties have not settled the Dispute by mediation within fifteen 
(15) calendar days, or such longer period as they may agree upon, after the appointment of the 
mediator, or earlier if the mediator finds that there is no reasonable possibility of settlement, the 
Dispute shall be settled by arbitration. The arbitration shall be initiated and conducted at the Los 
Angeles, California, Office of AAA, or its successor, according to arbitration rules of AAA in 
effect at the time the request for arbitration is made.  Arbitration shall be final and binding upon 
the parties. Any party may bring an action in court to compel arbitration under this Agreement and 
to enforce an arbitration award as set forth in Section 13.6 below. Otherwise, no party shall initiate 
or prosecute any lawsuit or administrative action in any way related to any Dispute. In any 
arbitration arising out of or related to this Agreement, the arbitrator shall award to the prevailing 
party, if any, the costs and attorneys’ fees reasonably incurred by the prevailing party in connection 
with the arbitration. The parties shall maintain the confidential nature of the arbitration proceeding 
and the award, except as may be necessary in connection with a judicial challenge to an award or 
its enforcement, or unless otherwise required by law or judicial decision. Notwithstanding 
anything herein to the contrary, the Company shall be entitled to seek to obtain any provisional 
remedy, including injunctive or similar relief, from any court of competent jurisdiction as may be 
necessary to protect the Company’s rights and interests as set forth in Section 13.6 below. In the 
event of any breach of this Agreement by the Company or the Manager, the claimant Member’s 
sole remedy shall be an action at law for damages and in no event shall the claimant Member be 
entitled to an injunction or other equitable relief; 

13.6 Jurisdiction.  Subject to Section 13.5, the parties hereto hereby consent to 
the exclusive jurisdiction of the state and federal courts sitting in Los Angeles County, California, 
for any action, suit, proceeding, claim or counterclaim directly or indirectly arising out of, under 
or in any way relating to this Agreement or the transactions contemplated by this Agreement 

13.7 Successors and Assigns. This Agreement shall be binding upon and inure 
to the benefit of the Members and their respective legal representatives, successors and assigns. 
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13.8 Injunctive Relief; Specific Performance. The parties hereby agree and 
acknowledge that a breach of any material term, condition or provision of this Agreement that 
provides for an obligation other than the payment of money would result in severe and irreparable 
injury to the other party, which injury could not be adequately compensated by an award of money 
damages, and the parties therefore agree and acknowledge that they shall be entitled to seek 
injunctive relief in the event of any breach of any material term, condition or provision of this 
Agreement, or to enjoin or prevent such a breach, including without limitation an action for 
specific performance hereof, and the parties hereby irrevocably consent to the issuance of any such 
injunction. The parties further agree that no bond or surety shall be required in connection 
therewith. 

13.9 Counterparts. This Agreement may be executed in any number of 
counterparts, any of which may be executed and transmitted by facsimile, and each of which will 
be deemed an original of this Agreement, and all of which, when taken together, shall be deemed 
to constitute one and the same Agreement. 

13.10 Waiver. No term, condition or provision of this Agreement may be waived 
except by an express written instrument to such effect signed by the party hereto to whom the 
benefit of such term, condition or provision runs. No such waiver of any term, condition or 
provision of this Agreement shall be deemed a waiver of any other term, condition or provision, 
irrespective of similarity, or shall constitute a continuing waiver of the same term, condition or 
provision, unless otherwise expressly provided. No failure or delay on the part of any party hereto 
in exercising any right, power or privilege under any term, condition or provision of this 
Agreement shall operate as a waiver thereof, nor shall a single or partial exercise thereof preclude 
any other or further exercise of any other right, power or privilege. 

13.11 Number and Gender. The use of the neuter gender herein shall be deemed 
to include the feminine and masculine genders. The use of either the singular or the plural includes 
the other unless the context clearly requires otherwise. 

13.12 Further Assurances. Each party hereto shall timely execute and deliver any 
and all additional documents, instruments, notices, and other assurances, and shall do any and all 
acts and things reasonably necessary in connection with the performance of their obligations 
hereunder and to carry out the intent of the parties hereto. 

13.13 Partition. Each Member irrevocably waives any right which it may have to 
maintain an action for partition with respect to property of the Company. 

13.14 Authority to Contract. Each party hereto hereby represents and covenants 
to the other Members that it has the capacity and authority to enter into this Agreement without 
the joinder of any other person. All undertakings and agreements herein shall be binding upon the 
Members hereto, their permitted successors and assigns. 

13.15 Titles and Headings. The Article, Section and Paragraph titles and headings 
contained in this Agreement are inserted only as a matter of convenience and for ease of reference 
and in no way define, limit, extend or proscribe the scope of this Agreement or the intent or content 
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of any provision hereof. All references to sections, articles, schedules or exhibits contained herein 
mean sections, articles, schedules or exhibits of this Agreement unless otherwise stated. 

13.16 Validity and Severability. If any provision of this Agreement is held invalid 
or unenforceable, such decision shall not affect the validity or enforceability of any other provision 
of this Agreement, all of which other provisions shall remain in full force and effect. 

13.17 Statutory References. Each reference in this Agreement to a particular 
statute or regulation, or a provision thereof, shall be deemed to refer to such statute or regulation, 
or provision thereof, or to any similar or superseding statute or regulation, or provision thereof, as 
is from time to time in effect. 

ARTICLE XIV 
SECURITIES LAWS AND MEMBER REPRESENTATIONS 

14.1 Securities Laws. The issuance and sale of Membership Interests in the 
Company to the Members has not been qualified or registered under the securities laws of any 
state, nor registered under the Securities Act of 1933, as amended, in reliance upon exemptions 
from the registration provisions of such laws. In addition, no attempt has been made to qualify the 
offering and sale of Class A Units to Members under any state's “blue sky” laws, also in reliance 
upon an exemption from the requirement that a permit for issuance of securities be procured. 

Each Member hereby represents and warrants to, and agrees with, the Members, the 
Manager and the Company as follows: 

14.2 Accredited Investor. It is an “accredited investor” within the meaning of 
Rule 501 under Regulation D of the Securities Act of 1933, as amended. 

14.3 High Risk Investment. It understands that there is an extremely high degree 
of risk in this investment. Investment into this Company should not be purchased by any purchaser 
who cannot afford the loss of its entire investment. An investment in Class A Units is riskier than 
an investment in publicly traded securities of companies traded on exchanges or over-the-counter, 
mutual funds, certificates of deposit, municipal bonds, corporate bonds, government obligations 
or securities purchased in firmly underwritten offerings. Only those investors who can tolerate 
such risk should purchase the Membership Interest. 

14.4 Investment Intent. It is acquiring the Class A Units for investment purposes 
for its own account and not with a view to or for sale in connection with any distribution of all or 
any part of such Class A Units. No other person will have any direct or indirect beneficial interest 
in or right to such Class A Units. 

14.5 Tax Consequences.  Such Member is aware of the income tax consequences 
of the allocations made by this Agreement and hereby agrees to be bound by the provisions of this 
Agreement and any Schedule K-1 issued to it by the Company in reporting its share of Company 
income and losses and other items for income tax purposes.  Such Member has been advised to 
consult with its own advisors regarding all legal and tax matters concerning an investment in its 
Units and has done so to the extent it considers necessary or appropriate.  None of Company, the 
Tax Representative, the Designated Individuals, the Members, nor the partners, shareholders, 
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members, managers, agents, officers, directors, employees, Affiliates, or consultants of any of 
them will be responsible or liable for the tax consequences to the Member of an investment in the 
Company.  Such Member will look solely to, and rely upon, its own advisors with respect to the 
tax consequences of its investment in the Company.  Such Member acknowledges that the tax 
consequences to the Member of investing in the Company will depend on such Member’s 
particular circumstances.  Such Member acknowledges that there can be no assurance that the 
Code or the Treasury Regulations will not be amended or interpreted in the future in such a manner 
so as to deprive the Company and the Members of some or all of the tax benefits they might now 
receive, nor that some of the deductions claimed by the Company or the allocations of items of 
income, gain, loss, deduction, or credit among the Members may not be challenged by the U.S. 
Internal Revenue Service or another taxing authority. 
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IN WITNESS WHEREOF, this Agreement has been executed as of June __, 2022. 

Company 

TIDES ON OAKLAND HILLS INVESTORS, LLC, 
a Delaware limited liability company 

By:  TIDES EXECUTIVES, LLC, 
 a Delaware limited liability company 

Its: Managing Member 
 

By:   TIDES EQUITIES, LLC, 
a Delaware limited liability company 
Its: Managing Member 

 

By: _____________________________ 
Name: Sean Kia 
Title: Managing Member 
 

 
 
 

Managing Member 
 

TIDES EXECUTIVES, LLC, 
a Delaware limited liability company 

 
By:  TIDES EQUITIES, LLC, 
 a Delaware limited liability company 

Its: Managing Member 
 

By: _____________________________ 
Name: Sean Kia 
Title: Managing Member 
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MEMBER (if applicable) 
 
Name of Entity: _______________________________ 
(if applicable) 
 
Signature:  _________________________________ 
 
Name:  _________________________________ 
 
Title:  _________________________________ 
 
Date:  _________________________________  

 

 
 

 


	ARTICLE I  DEFINITIONS
	ARTICLE II  ORGANIZATIONAL MATTERS
	ARTICLE IV  PROFITS, LOSSES AND DISTRIBUTIONS
	ARTICLE V  MANAGEMENT
	5.1 Management.
	(i) employ the funds of the Company in the exercise of any rights or powers possessed by the Manager hereunder;
	(ii) sell, transfer, assign, convey, manage, dedicate, declare or otherwise dispose of or deal with all or any part of the Company’s business or property, including the Property, on such terms as the Manager may determine in its sole and absolute disc...
	(iii) determine the timing and amount of distributions of Available Cash to the Members, subject to the terms of this Agreement;
	(iv) conduct the Offering and represent the Company in the offer and sale of the Units during the Offering Period;
	(v) enter into any agreement or commitment with any party, but subject to the terms and conditions hereof;
	(vi) explore and effectuate liquidity options, which may include the sale of the Company, a sale of all or substantially all of the Company’s assets (including the Property);
	(vii) make any capital investment or other capital expenditure or commitment so long as the same is consistent with the Company Business;
	(viii) employ such executive, management or other agents, administrative or secretarial personnel or other Persons necessary for the operation, management or development of the Company or the Property, subject to the limitations of this Agreement, as ...
	(ix) cause the Company to establish and maintain reserves in such amounts as it, in its sole and absolute discretion, deems appropriate and reasonable from time to time;
	(x) sell additional Units, and purchase outstanding Units back from Members, in each case, consistent with the terms and conditions of this Agreement;
	(xi) enter into transactions with a member of the Manager or an Affiliate of the Manager provided that (i) such member or Affiliate is qualified and experienced in such transactions, (ii) the price and other terms of such transactions are fair to the ...
	(xii) execute and deliver such documents on behalf of the Company as it, in accordance with the foregoing, may deem necessary or desirable for the Company’s Business, including, without limitation, the Loan Documents and any guaranties and indemnities...
	(xiii) perform, or cause to be performed, all of the Company’s obligations under any agreement to which the Company is a party;
	(xiv) retain or engage attorneys and accountants, to the extent such professional services are required during the term of the Company;
	(xv) commence, settle, defend and otherwise handle any lawsuit or litigation matter on behalf of the Company;
	(xvi) cause the Company to obtain and maintain (i) casualty, liability and other insurance on the assets of the Company and (ii) liability insurance for the Indemnitees hereunder;
	(xvii) cause the Company to furnish Members with reports and information as specified in Section 7.5;
	(xviii) arrange for the preparation and filing all U.S. federal, state or local income or other tax or information returns filed or required to be filed on behalf of the Company, and in  connection therewith, to make such elections under the tax laws ...
	(xix) borrow money (including refinancing or replacing the Loans and/or obtaining a revolving line of credit) for the purpose of acquiring Property and/or other assets, undertaking any capital expenditures, meeting working capital and/or other ongoing...
	(xx) open and maintain bank accounts for the Company’s funds;
	(xxi) invest such funds as temporarily are not required for Company purposes in any cash and money-market, highly liquid investments with appropriate safety of principal;
	(xxii) submit to officials or agencies administering applicable state securities laws information required to be filed with such officials or agencies, including reports and statements required to be distributed to Members;
	(xxiii) submit such reports as required to be filed by the Act;
	(xxiv) make ministerial amendments, including any amendments to cure any ambiguity or correct or supplement an inconsistent provision of the Agreement, to make any amendments required in connection with any filing or otherwise required by any state se...
	(xxv) do any act which is necessary or desirable to carry out any of the foregoing.
	For purposes of the foregoing Section 5.1(b), the term Company shall include the Property Owner (and the Manager shall have full power and authority to do all things and perform all acts specified in this Agreement its sole and absolute discretion or ...

	5.2 Reimbursement of Manager Expenses. The Company shall reimburse the Manager for reasonable and documented out-of-pocket expenditures that the Manager and/or its Affiliates makes on behalf of the Company, the Property Owner and/or the Property, or i...
	5.3 Officers. The Manager may appoint officers of the Company in its discretion. Any number of offices may be held by the same person. The Manager may choose such officers and agents, as it shall deem necessary, who shall hold their offices for such t...
	5.4 Resignation and Replacement of the Manager. The Manager shall remain in office until it resigns or is removed as set forth herein. The Manager may resign at any time (provided the same is permitted pursuant to the Loan Documents) by giving written...
	5.5 Affiliate Transactions. The Members acknowledge and agree that the Company may enter into certain arrangements or agreements (either written or oral) with the Manager and/or its Affiliates, whereby the Manager or one of its Affiliates may provide ...
	5.6 Payments with Respect to Guaranties.  In connection with obtaining the Loan, members or Affiliates of the Manager may be required to provide to the Lender one or more guaranties of environmental indemnities, guaranties of so-called “recourse carve...
	ARTICLE VI  MEMBERSHIP, MEETINGS, VOTING
	6.1 Members and Voting Rights. Except as expressly set forth in this Agreement, no Member shall have any rights or preferences in addition to or different from those possessed by any other Member. Members shall have the right to vote upon only those m...
	ARTICLE VII  ACCOUNTING AND FINANCIAL REPORTING
	ARTICLE VIII  TRANSFERS OF MEMBERSHIP INTERESTS
	ARTICLE IX  DISSOLUTION AND WINDING UP
	ARTICLE X  LIABILITY/INDEMNIFICATION
	ARTICLE XI  POWER OF ATTORNEY
	ARTICLE XII  CONFIDENTIALITY
	ARTICLE XIII  GENERAL PROVISIONS
	ARTICLE XIV  SECURITIES LAWS AND MEMBER REPRESENTATIONS
	Each Member hereby represents and warrants to, and agrees with, the Members, the Manager and the Company as follows:

