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LIMITED LIABILITY COMPANY AGREEMENT 

OF 

PATERSON INVESTORS I, LLC 

THIS LIMITED LIABILITY COMPANY AGREEMENT of PATERSON INVESTORS I, LLC 

(this “Agreement”) is made and entered into and is effective as of _May 18, 2022 by and among 

TREV PATERSON LLC, a Delaware limited liability company (“Timberline” or “Managing 

Member”), and each of those Persons who have executed this Agreement or a counterpart hereof, 

or who become parties hereto pursuant to the terms of this Agreement (each, a “Member” and 

collectively, the “Members”).  

 

W I T N E S S E T H: 

WHEREAS, the Company was formed on April 28, 2022 pursuant to the Act;  

WHEREAS, the Members desire to participate in the Company for the purposes 

described herein; 

WHEREAS, the Members deem a limited liability company agreement to be 

necessary and advisable to set out their agreement as to the conduct of business and the affairs of 

the Company, and desire to enter into this Agreement; 

WHEREAS, the Company, either directly or through a wholly owned subsidiary 

(the “Property Owner”), intends to acquire, own, and operate that real estate commonly known 

as 845 East 25th Street, Paterson, New Jersey, and as depicted on Exhibit B attached hereto (the 

“Property”). 

NOW, THEREFORE, in consideration of the agreements and covenants set forth 

herein, and other good and valuable consideration, the receipt and sufficiency of which are 

hereby acknowledged, the parties hereto agree as follow 

Section 1. Definitions.  Capitalized terms used herein shall have the meanings 

ascribed to such terms on Exhibit A attached hereto.  

Section 2. Organization of the Company.   

2.1. Name.  The name of the Company shall be PATERSON INVESTORS I, 

LLC.  The business and affairs of the Company shall be conducted under such name or such 

other name as, in the reasonable determination of the Managing Member, may be or become 

necessary or appropriate to comply with the requirements of law in any jurisdiction in which the 

Company may elect to do business.   

2.2. Place of Registered Office; Registered Agent.  The address of the 

registered office of the Company in the State of Delaware is 1013 Centre Road, Suite 403-B, 

Wilmington, Delaware, 19805. The name of the Company’s registered agent at such address is 

VCorp Services LLC.  The name and address of the registered agent for service of process on the 
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Company in the State of Delaware is VCorp Services LLC, 1013 Centre Road, Suite 403-B, 

Wilmington, Delaware, 19805.  The Managing Member may at any time on five (5) days prior 

notice to all Members change the location of the Company’s registered office or change the 

registered agent.   

2.3. Principal Office.  The Company’s principal office shall be located at c/o 

Timberline Real Estate Ventures, LLC, 2 School Street, Rye, New York 10580, or at such other 

place as may be determined by the Managing Member from time to time.   

2.4. Filings.  On or before execution of this Agreement, an authorized person 

within the meaning of the Act shall have duly filed or caused to be filed the Certificate of 

Formation of the Company with the office of the Secretary of State of Delaware, as provided in 

Section 18-201 of the Act, and the Members hereby ratify such filing and qualification.  The 

Managing Member shall use its commercially reasonable efforts to take such other actions as 

may be reasonably necessary to perfect and maintain the status of the Company as a limited 

liability company in good standing under the laws of Delaware. 

2.5. Term.  The Company shall continue in existence in perpetuity or until the 

Company is dissolved as provided in Section 13, whichever shall occur earlier.   

2.6. Expenses of the Company; Member Reimbursement.  The Company shall 

reimburse the Managing Member for all reasonable and actual out-of-pocket costs and expenses 

relating to the administration of the Company, including reasonable and actual out-of-pocket 

legal and accounting fees incurred in connection with services as Managing Member of the 

Company. 

Section 3. Purpose.  The purpose of the Company, subject in each case to the terms 

hereof, shall be to own and hold a membership interest in the Property Owner and all other acts 

reasonably necessary to carry out such purpose. 

Section 4. Intentionally Omitted.   

Section 5. Capital Contributions and Capital Accounts.   

5.1. Initial Capital Contributions.   

(a) On the date hereof, the Members have made certain initial Capital 

Contributions (the “Initial Capital Contribution”) to the Company. 

5.2. Additional Capital Contributions 

(a) Except as set forth in this Agreement or as required by the Act, no 

Member shall be assessed for additional capital contributions (each, an “Additional 

Capital Contribution”).  

(b) If the Managing Member reasonably determines that the Company 

or the Property Owner needs additional capital (in excess of the Initial Capital 
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Contributions) in order to satisfy their respective obligations when due (the “Required 

Amount”), including without limitation to pay debt service on any financing for the 

Project or to pay operating expenses, utilities, real estate taxes, insurance premiums or 

other non-discretionary costs or expenses, or in the case of emergencies, the Managing 

Member shall have the right to make a capital call to each of the Members for an 

Additional Capital Contribution to fund such Required Amount.  Each Member shall 

have the right, but not the obligation to make Additional Capital Contributions to the 

Company, pro rata according to the Members’ respective Percentage Interests.  

(c) Each Member shall make such Additional Capital Contributions in 

cash or other immediately available funds within five (5) Business Days after receiving 

from any permitted Member a written capital call notice specifying the Required Amount 

and a reasonable description of the purpose of such Required Amount. 

(d) No third party, including without limitation, any creditor of the 

Company, shall have any right to require a Member call for or to make any Additional 

Capital Contributions. 

5.3. Remedies for Failure to Contribute.  

(a) In the event that a Member (“Non-Contributing Member”) shall 

elect not to make any Additional Capital Contribution within the five (5) Business Day 

period specified in Section 5.2, the Managing Member shall advance to the Company the 

amount that the Non-Contributing Member did not contribute and pay and treat such 

advance as a deemed loan to the Non-Contributing Member followed by a deemed 

contribution or payment, as applicable, by the Non-Contributing Member of such amount 

to the Company (such loan or loans, together with any and all interest earned thereon, 

shall be referred to herein as a “Member Loan”), which Member Loan shall bear interest 

at twelve percent (12.0%) per annum (computed on the basis of a 360 day year and actual 

days elapsed), compounded monthly on the first day of each calendar month. All 

repayments to Managing Member for funding Additional Capital Contributions, shall be 

applied first to accrued interest on all such Additional Capital Contributions, then to 

unpaid principal.  Payments applied to interest on the newest Additional Capital 

Contributions are paid fist.  Likewise, principal payments on Additional Capital 

Contributions shall be applied on a “last in, first out basis” such that principal on the most 

recent Additional Capital Contribution is repaid first.  

(b) In the event that any direct or indirect member, principal or 

affiliate of Managing Member (individually and collectively, the “MM Guarantor”) shall 

actually incur any losses, claims, damages, liabilities and expenses (including, without 

limitation, reasonable attorneys’ fees and expenses) (collectively, “Losses”) arising under 

any Company Guaranty (any such Losses being hereafter referred to as “MM Loan 

Liability”), then MM Guarantor shall pay such MM Loan Liability; provided, however, 

to the extent that any MM Loan Liability arises from a Company Guaranty and results 

from the Bad Act of a Member, then such Member shall indemnify and hold the MM 

Guarantor and the Company harmless for such MM Loan Liability (including Managing 
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Member’s Percentage Interest of such MM Loan Liability). Any such payments required 

to be made by such Member hereunder shall be made within five (5) Business Days after 

written demand by MM Guarantor.  In the event that any MM Guarantor incurs any MM 

Loan Liability arising from a Company Guaranty, the Company shall indemnify and hold 

harmless such MM Guarantor of such MM Loan Liability with respect to any No-Fault 

Liability actually incurred by a MM Guarantor.  Notwithstanding any provisions in this 

Agreement to the contrary, the Company shall have no obligation under this Section 

5.2(b) to the extent the MM Loan Liability result from the willful misconduct, fraud, 

gross negligence, uncured breach of this Agreement by the Managing Member or 

Affiliates thereof. The Members shall not have any obligation hereunder to make any 

Capital Contributions to the Company for purposes of funding the indemnification or 

holding harmless of any Person with respect to any No-Fault Liability.  

(c) Except for a Member Loan, no Member shall be permitted to lend 

any money to the Company. 

5.4. [Reserved].       

5.5. Return of Capital Contribution.  Except as approved by the Managing 

Member, in its sole discretion, no Member shall have any right to withdraw or make a demand 

for withdrawal of the balance reflected in such Member’s Capital Account (as determined under 

Section 5.6) until the full and complete winding up and liquidation of the business of the 

Company; provided, however, that nothing contained in this Section 5.4 shall preclude Members 

from receiving Distributions of Distributable Funds in accordance with Section 6.1 herein, and/or 

payments by the Company of the Asset Management Fee, Acquisition Fee and/or Debt 

Placement Fee in accordance with Section 6.3 herein. 

5.6. No Interest on Capital.  Interest earned on Company funds shall inure 

solely to the benefit of the Company, and except as set forth herein with respect to Additional 

Capital Contributions, no interest shall be paid upon any Capital Contributions nor upon any 

undistributed or reinvested income or profits of the Company.   

5.7. Capital Accounts.  “Capital Account” shall mean a book account which 

shall be maintained by the Company in accordance with the following provisions for each 

Member: 

(a) To each Member’s Capital Account there shall be credited the 

amount of cash contributed by such Member, the initial Gross Asset Value of any other 

asset contributed by such Member to the capital of the Company (net of liabilities secured 

by such contributed property that the Company assumes or takes subject to), such 

Member’s distributive share of Net Income, the amount of any of the liabilities of the 

Company assumed by the Member, and any other items in the nature of income or gain 

that are allocated to such Member; and 

(b) To each Member’s Capital Account there shall be debited the 

amount of cash distributed to the Member, the Gross Asset Value of any of the Company 

Property distributed to such Member pursuant to any provision of this Agreement (net of 
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liabilities secured by such distributed property that such Member assumes or takes 

subject to), and such Member’s distributive share of Net Losses and any other items in 

the nature of expenses or losses that are allocated to such Member. 

In the event that a Member’s Interests or portion thereof is Transferred within the 

meaning of Regulations §1.704-1(b)(2)(iv)(l), the transferee shall succeed to the Capital Account 

of the transferor to the extent that it relates to the Interests or portion thereof so Transferred. 

The foregoing provisions and the other provisions of this Agreement relating to the 

maintenance of Capital Accounts are intended to comply with Regulations §1.704-1(b), and shall 

be interpreted and applied in a manner consistent with such Regulations. 

5.8. No New Member.  Subject to the terms and conditions of Section 9.1, no 

new Member or Members may be admitted to the Company, nor may additional Interests in the 

Company be issued. 

5.9. Loan.  The Company acknowledges that the Property Owner will secure 

one or more loans for the acquisition, development, construction and operation of the Property 

(such assumed loan or new loan, each, a “Loan”, and any Person providing a Loan, a “Lender”).  

It is also contemplated that, in connection with the making of such Loan or the assumption of 

such existing Loan, Managing Member (and/or its principals) shall provide any recourse carve-

out and/or or environmental guaranties or indemnities required by the Lender. 

Section 6. Distributions.   

6.1. Distribution of Distributable Funds.  Managing Member shall (i) at the end 

of each quarter (or more frequently if Managing Member so determines in its discretion), 

determine the amount of Distributable Funds, if any, and (ii) upon the occurrence of any event 

giving rise to Capital Proceeds, determine the amount of such Capital Proceeds, if any.  Subject 

to Section 13, all Distributable Funds and Capital Proceeds for any period shall be distributed by 

the Company, in the following order of priority, within forty-five (45) days after the end of each 

calendar quarter (or more frequently as Managing Member shall determine in its discretion), 

after first repaying any Member Loans made to the Company by the Managing Member under 

Error! Reference source not found. 5.3 (Member Loans which have been outstanding the 

longest shall be repaid first, with payments first repaying accrued but unpaid interest (if any) and 

then repaying principal): 

(a) first, to the Members (including Managing Member) pro rata and 

pari passu in proportion to their outstanding Capital Contributions until all Members 

have received, taking into account the amount and timing of all Capital Contributions 

made or deemed made and all distributions made to Members pursuant to this Section 

6.1(a), an amount necessary to provide Members with a seven percent an IRR of seven 

(7.0%) on Capital Contributions (including return of Capital Contributions);  

(b) second, (i) seventy percent (70%) to the Members (including 

Managing Member) pro rata and pari passu in accordance with their Percentage Interests 

and (ii) thirty percent (30%) to Managing Member as part of its promote, until the 



 

6 

 

Members have received taking into account the amount and timing of all Capital 

Contributions made or deemed made and all distributions to Members pursuant to this 

Section 4.1(b) and Section 4.1(a), an amount necessary to provide Members with an IRR  

of twelve (12.0%) on its Capital Contributions; 

(c) third, (i) sixty percent (60%) to all Members (including Managing 

Member) pro rata and pari passu in accordance with their Percentage Interests and (ii) 

forty percent (40%) to Managing Member as part of its promote, until the Members have 

received, taking into account the amount and timing of all Capital Contributions made or 

deemed made and all distributions to Members pursuant to this Section 4.1(c), Section 

4.1(b) and Section 4.1(a), an amount necessary to provide Members with an IRR of 

seventeen percent (17.0%) IRR on its Capital Contributions; 

(d) thereafter, (i) fifty percent (50%) to all Members (including 

Managing Member) pro rata and pari passu in accordance with their Percentage Interests 

and (ii) fifty percent (50%) to Managing Member as part of its promote. 

Any Distributions otherwise payable to a Member under this Agreement shall be 

applied first to satisfy amounts due and payable on account of the indemnity and/or contribution 

obligations of such Member pursuant to the express terms and conditions this Agreement 

(including the obligation of Managing Member to fund Additional Capital Contributions or 

Member Loans) but shall be deemed distributed to such Member for purposes of this Agreement. 

6.2. Affiliate Fees.   

(a) Property Manager Fee.  The Managing Member may cause the 

Company or its Property Owner to retain a property manager, which may be an Affiliate 

of Managing Member, to perform property management and leasing services for the 

Property and shall compensate such entity for such services at then market rates which 

initially shall not exceed 3% of gross collections. 

(b) Acquisition and Debt Placement Fees. The Managing Member 

shall be entitled to receive and the Company shall pay the Managing Member the one (1) 

time fees set forth below in consideration for: (i) identifying the Property, presenting the 

Property to the Company and Property Owner and securing the Property for the Property 

Owner, (ii) advising the Company and Property Owner in the negotiation for the purchase 

of the Property, including the financing thereof, and (iii) identifying lenders who are 

willing to provide financing in connection with the Property Owner’s purchase of the 

Property and advising the Company and Property Owner with respect to potential 

lenders; concurrently with the purchase of the Property: 

(i) two percent (2.0%) of the gross purchase price payable 

with respect to the purchase of the Property, which amount shall be payable by 

wire transfer or bank or cashier’s check at the time of the consummation of the 

purchase of the Property (the “Acquisition Fee”); and  
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(ii) one percent (1.0%) of the maximum amount that the 

Company borrow with respect to the Loan obtained by the Subsidiary in 

connection with the purchase of the Property, which amount shall be payable by 

wire transfer or bank or cashier’s check at the time of the first advance obtained 

pursuant to such arrangement (the “Debt Placement Fee”). 

(c) Asset Management Fee. The Company shall pay the Managing 

Member a monthly asset management fee (the “Asset Management Fee”) in an amount 

equal to one percent (1.0%) of Initial Capital Contributions (notwithstanding that any 

Capital Contributions may have been returned to the Members over time). Company shall 

pay to Managing Member the Asset Management Fee on a monthly basis in arrears on 

the first (1st) day of each month, but in any event no later than tenth (10th) day of each 

calendar month. The parties agree that Company may elect to treat the Asset 

Management Fee as a below the line ownership expense for the Property Owner.   

Section 7. Allocations 

7.1. Allocation of Net Income and Net Losses Other than in Liquidation.  

Subject to Section 7.3 and except as otherwise provided in this Agreement, Net Income and Net 

Losses of the Company for each Fiscal Year shall be allocated among the Members in a manner 

such that, as of the end of such Fiscal Year and taking into account all prior allocations of Net 

Income and Net Losses of the Company and all Distributions made by the Company through 

such date, the Capital Account of each Member is, as nearly as possible, equal to (i) the 

distributions that would be made to such Member pursuant to Section 13.3(d)(2) if the Company 

were dissolved, its affairs wound up and assets sold for cash equal to their Gross Asset Value, all 

Company liabilities were satisfied (limited with respect to each Nonrecourse Liability to the 

Gross Asset Value of the assets securing such liability), and the net assets of the Company were 

distributed in accordance with Section 13.3(d)(2) immediately after such allocation, minus (ii) 

such Member’s share of Company Minimum Gain and Member Minimum Gains immediately 

prior to such hypothetical gain.   

7.2. Allocation of Net Income and Net Losses in Liquidation.  Net Income and 

Net Losses  (or items thereof) realized by the Company in connection with the liquidation of the 

Company pursuant to Section 13 shall be allocated among the Members in a manner such that, 

taking into account all prior allocations of Net Income and Net Losses of the Company and all 

Distributions made by the Company through such date, the Capital Account of each Member is, 

as nearly as possible, equal to the amount which such Member is entitled to receive pursuant to 

Section 13.3(d)(2). 

7.3. Mandatory Allocations.   

(a) No Excess Deficit.  To the extent that any Member has or would 

have, as a result of an allocation of Net Loss (or item thereof), an Adjusted Capital 

Account Deficit, such amount of Net Loss (or item thereof) shall be allocated on a 

Member-by-Member basis so as to allocate the maximum permissible deduction or loss 

to each Member under Regulations Section 1.704-1(b)(2)(ii)(d).   
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(b) Company Minimum Gain Chargeback.  Notwithstanding any other 

provision of this Section 7, if there is a net decrease in Company Minimum Gain during 

any Fiscal Year, then, subject to the exceptions set forth in Regulations Section 1.704-

2(f)(2), (3), (4) and (5), each Member shall be specially allocated items of the Company 

income and gain for such year (and, if necessary, subsequent years) in an amount equal to 

such Member’s share of the net decrease in Company Minimum Gain, as determined 

under Regulations Section 1.704-2(g).  Allocations pursuant to the previous sentence 

shall be made in proportion to the respective amounts required to be allocated to each 

Member pursuant thereto.  The items to be so allocated shall be determined in accordance 

with Regulations Section 1.704-2(f).  This Section 7.3(b) is intended to comply with the 

minimum gain chargeback requirements in Regulations Section 1.704-2(f) and shall be 

interpreted consistently therewith. 

(c) Member Minimum Gain Chargeback.  Notwithstanding any other 

provision of this Section 7 except Section 7.3(b), if there is a net decrease in Member 

Minimum Gain attributable to a Member Nonrecourse Debt during any Fiscal Year, then, 

subject to the exceptions set forth in Regulations Section 1.704-2(i)(4), each Member 

who has a share of the Member Minimum Gain attributable to such Member Nonrecourse 

Debt, determined in accordance with Regulations Section 1.704-2(i)(5), shall be specially 

allocated items of the Company income and gain for such year (and, if necessary, 

subsequent years) in an amount equal to such Member’s share of the net decrease in 

Member Minimum Gain attributable to such Member Nonrecourse Debt, determined in 

accordance with Regulations Section 1.704-2(i)(4).  Allocations pursuant to the previous 

sentence shall be made in proportion to the respective amounts required to be allocated to 

each Member pursuant thereto.  The items to be so allocated shall be determined in 

accordance with Regulations Section 1.704-2(i)(4).  This Section 7.3(c) is intended to 

comply with the minimum gain chargeback requirement in such Section of the 

Regulations and shall be interpreted consistently therewith. 

(d) Qualified Income Offset.  Notwithstanding any other provision of 

this Section 7, except Section 7.3(b) and Section 7.3(c), in the event any Member 

receives any adjustments, allocations or distributions described in Regulations Section 

1.704-1(b)(2)(ii)(d)(4), (5), or (6), that cause or increase an Adjusted Capital Account 

Deficit of such Member, items of the Company income and gain shall be specially 

allocated to such Member in an amount and manner sufficient to eliminate, to the extent 

required by the Regulations, the Adjusted Capital Account Deficit of such Member as 

quickly as possible, provided that an allocation pursuant to this Section 7.3(d) shall be 

made only if and to the extent that such Member would have an Adjusted Capital 

Account Deficit after all other allocations provided for in this Section 7 have been 

tentatively made as if this Section 7.3(d) were not in the Agreement. 

(e) Nonrecourse Deductions.  Nonrecourse Deductions for any Fiscal 

Year shall be allocated to the Members in the same manner as Section 7.1 of this 

Agreement. 
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(f) Member Nonrecourse Deductions.  Any Member Nonrecourse 

Deductions for any Fiscal Year shall be specially allocated to the Member who bears the 

economic risk of loss with respect to the Member Nonrecourse Debt to which such 

Member Nonrecourse Deductions are attributable in accordance with Regulations § 

1.704-2(i)(1). 

(g) Code Section 754 Adjustments.  To the extent an adjustment to the 

adjusted tax basis of any Company Property pursuant to Code Sections 734(b) or 743(b) 

is required, pursuant to Regulations Section 1.704-1(b)(2)(iv)(m), to be taken into 

account in determining Capital Accounts, the amount of such adjustment to the Capital 

Accounts shall be treated as an item of gain (if the adjustment increases the basis of the 

asset) or loss (if the adjustment decreases such basis), and such item of gain or loss shall 

be specially allocated to the Members in a manner consistent with the manner in which 

their Capital Accounts are required to be adjusted pursuant to Regulations Section 1.704-

1(b)(2)(iv)(m). Each Member hereby agrees to provide the Company with all information 

necessary to give effect to an election made under Code Section 754 if the Company has 

made or if the Managing Member determines to make such an election.  

(h) Curative Allocations.  The allocations set forth in Section 7.3(a) 

through Section 7.3(g) (the “Regulatory Allocations”) are intended to comply with 

certain requirements of Regulations Sections 1.704-1(b) and 1.704-2.  The Regulatory 

Allocations shall be taken into account for the purpose of equitably adjusting subsequent 

allocations of Net Income and Net Losses, and items of income, gain, loss, and deduction 

among the Members so that, to the extent possible, the net amount of such allocations of 

Net Income and Net Losses and other items to each Member shall be equal to the net 

amount that would have been allocated to each such Member if the Regulatory 

Allocations had not occurred. 

7.4. U.S. Tax Allocations.  Subject to Section 704(c) of the Code, for U.S. 

federal and state income tax purposes, all items of Company income, gain, loss, deduction and 

credit shall be allocated among the Members in the same manner as the corresponding item of 

income, gain, loss, deduction or credit was allocated pursuant to the preceding paragraphs of this 

Section 7. 

(a) Code Section 704(c).  In accordance with Code Section 704(c) and 

the Regulations promulgated thereunder, income and loss with respect to any property 

contributed to the capital of the Company (including, if the property so contributed 

constitutes a partnership interest, the applicable distributive share of each item of income, 

gain, loss, expense and other items attributable to such partnership interest whether 

expressly so allocated or reflected in partnership allocations) shall, solely for U.S. federal 

income tax purposes, be allocated among the Members so as to take account of any 

variation between the adjusted basis of such property to the Company for U.S. federal 

income tax purposes and its Agreed Upon Value at the time of contribution.  Such 

allocation shall be made in accordance with the traditional method set forth in 

Regulations Section 1.704-3(b).   
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(b) Any elections or other decisions relating to such allocations shall 

be made by Managing Member in any manner that reasonably reflects the purpose and 

intention of this Agreement.  Allocations pursuant to this Section 7.4. are solely for 

purposes of U.S. federal, state and local income taxes and shall not affect, or in any way 

be taken into account in computing, any Member’s share of Net Income, Net Loss, other 

items or distributions pursuant to any provisions of this Agreement.  

Section 8. Books, Records, Tax Matters and Bank Accounts.   

8.1. Books and Records.  The books and records of account of the Company 

shall be maintained in accordance with generally accepted accounting principles in the United 

States, consistently applied and shall be reconciled to comply with the methods followed by the 

Company for U.S. Federal income tax purposes, consistently applied. The books and records 

shall be maintained at the Company’s principal office or at another location reasonably 

designated by the Managing Member and shall be available to any Member upon five (5) 

Business Days from the date of any such request, or earlier, if reasonable, provided, however, 

such access shall be limited to one time in any twelve (12) month period. 

8.2. Reports and Financial Statements.  The Managing Member shall deliver to 

the Members (i) all financial reports required by a Loan (simultaneously with the submission 

thereof to any Lender) (ii) all financial reports, budgets and material correspondence for the 

Company, Property, and the Property Owner; and (iii) no later than forty-five (45) days 

following the end of each fiscal quarter, an unaudited balance sheet, income statement, statement 

of cash flows, trailing 12 month income statement, mortgage statement, bank reconciliations, 

general ledger, rent roll, leasing update  and statement of Members’ capital. In addition the 

Managing Member shall provide, on an annual basis, an annual operating plan and budget by 

December 1 of each year. The reasonable and actual out-of-pocket third party expenses incurred 

in connection with the preparation of such reports and statements shall be reimbursed by the 

Company to the Managing Member. 

8.3. Partnership Representative.  (a) For all periods subject to the Revised 

Partnership Audit Procedures, the Managing Member shall be the “tax matters partner” and  

“partnership representative”  as defined in the Revised Partnership Audit Procedures, with all the 

powers that accompany such status.  In the event the Company is liable under the Revised 

Partnership Audit Procedures for any imputed underpayment with respect to items of Company 

income, gain, loss, deduction or credit that should have been allocated to a Member for the 

applicable year, such Member shall promptly reimburse the Company for such amount and such 

reimbursement shall not be considered a capital contribution to the Company by such Member.  

The foregoing sentence shall apply even if the applicable Member is no longer a member of the 

Company at the time the Company becomes liable for such imputed underpayment. 

(b) The reasonable and actual out-of-pocket third party expenses, if any, that the 

Manager Member incurs in fulfilling its covenants pursuant to this Section 8.3 shall be the 

expenses of the Company.   
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8.4. Bank Accounts.  All funds of the Company are to be deposited in the 

Company’s name in such bank account or accounts of the Company as may be designated by the 

Managing Member and shall be withdrawn on the signature of such Person or Persons as the 

Managing Member may authorize.   

8.5. Tax Returns.  All tax returns and related reports of the Company shall be 

prepared by the accountant.  The Managing Member shall use commercially reasonable efforts to 

cause the accountant to prepare and file on a timely basis, with due regard to extensions, all tax 

and information returns that the Company may be required to file, all at the Company’s expense.  

No tax or information return shall be filed unless approved by the Managing Member. The 

Managing Member shall use commercially reasonable efforts to cause the accountants to prepare 

and deliver to each Member an information reporting return (Form 1065, Schedule K-1) 

reflecting each Member’s allocable share of all taxable income, gain, loss, deductions, 

allowances or credits of the Company for each Fiscal Year, and will provide the information 

necessary for such accountants to do so and to issue the other reports required hereunder on a 

timely basis.  Such tax reports shall be provided to the Members no less than fourteen (14) days 

prior to the filing of such reports with the appropriate authority, and in no event later than March 

15th of the next fiscal year.   

Section 9. Management and Operations.   

9.1. Management.   

(a) Subject to Section 9.1(c), the Managing Member shall elect to 

manage the day-to-day business operations and affairs of the Company and the Company 

Property (including, without limitation, the sale, financing, and/or refinancing of the 

Property).  The Managing Member may elect to hire a property management company to 

manage the operations of the Property or Property Owner. The Company shall be 

managed by the Managing Member, who, in accordance with and subject to the terms of 

this Agreement, shall have the authority to exercise all of the powers and privileges 

granted by the Act, any other law or this Agreement, together with any powers incidental 

thereto, and to take any other action not prohibited under the Act or other applicable law, 

so far as such powers or actions are necessary or convenient or related to the conduct, 

promotion or attainment of the business, purposes or activities of the Company. The 

Members hereby appoint the Managing Member as the initial Managing Member of the 

Company.  The Managing Member hereby agrees to serve as the initial Managing 

Member of the Company pursuant to the terms and conditions of this Agreement. 

(b) Managing Member shall endeavor to keep the other Members 

informed, on a quarterly basis, as to any material activity with respect to the Company 

and the Company Property. None of the Members or Managing Member shall have any 

duties or liabilities to the Company or any other Member (including fiduciary duties), 

whether or not such duties or liabilities otherwise arise or exist in law or in equity, and 

each Member hereby expressly waives such duties or liabilities; provided, however, that 

this sentence shall not eliminate or limit the liability of such parties (A) for acts or 

omissions that involve fraud, intentional misconduct, gross negligence or a knowing and 
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culpable violation of law, (B) for any transaction not permitted or authorized under or 

pursuant to this Agreement from which such party derived a personal benefit unless all of 

the Members have approved in writing such transaction, or (C) the Managing Member 

shall devote so much of its time, effort and skill to the management, renovation, 

marketing, leasing and affairs of the Company as reasonably necessary to meet the 

ownership objectives of the Company, to effect the business plan of the Company in a 

timely and cost efficient manner, to serve the best interests of the Company and to fulfill 

the Managing Member’s obligations under this Agreement, all in a timely, cost efficient, 

diligent, business-like manner, exercising such skill, care, diligence and attention as a 

prudent owner/operator with sophistication and experience in owning properties like the 

Property would exercise and in a manner consistent with the standards of institutional 

ownership. 

9.2. Intentionally Omitted.  

9.3. Business Plan. The Managing Member shall prepare and cause the 

Company to adopt a business plan on an annual basis. The Managing Member shall deliver to the 

Members the annual business plan ans budget no later than December 1st of each calendar year. 

9.4. Other Activities. Except as expressly set forth in this Agreement, neither 

the Company nor any Member (or any Affiliate of any Member) shall have any right by virtue of 

this Agreement either to participate in or to share in any other now existing or future ventures, 

activities or opportunities or in the income or proceeds derived from such ventures, activities or 

opportunities of any of the other Members or their respective Affiliates even if such ventures, 

activities or opportunities are competitive with the Company. 

9.5. Limitation on Actions of Members; Binding Authority.  No Member shall, 

without the prior written consent of the other Members, take any action on behalf of, or in the 

name of, the Company, or enter into any contract, agreement, commitment or obligation binding 

upon the Company, or, in its capacity as a Member or Managing Member of the Company, 

perform any act in any way relating to the Company or the Company’s assets, except in a manner 

and to the extent consistent with the provisions of this Agreement.   

9.6. Foreign Corrupt Practices Act.   

(a) In compliance with the Foreign Corrupt Practices Act, each 

Member will not, and will ensure that its officers, directors, employees, shareholders, 

members, agents and Affiliates, acting on its behalf or on the behalf of the Company or 

any of its Subsidiaries or Affiliates do not, for a corrupt purpose, offer, directly or 

indirectly, promise to pay, pay, promise to give, give or authorize the paying or giving of 

anything of value to any official representative or employee of any government agency or 

instrumentality, any political party or officer thereof or any candidate for office in any 

jurisdiction, except for any facilitating or expediting payments to government officials, 

political parties or political party officials the purpose of which is to expedite or secure 

the performance of a routine governmental action by such government officials or 

political parties or party officials.  The term “routine governmental action” for purposes 
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of this provision shall mean an action which is ordinarily and commonly performed by 

the applicable government official in (i) obtaining permits, licenses, or other such official 

documents which such Person is otherwise legally entitled to; (ii) processing 

governmental papers; (iii) providing police protection, mail pick-up and delivery or 

scheduling inspections associated with contract performance or inspections related to 

transit of goods across country; (iv) providing phone service, power and water supply, 

loading and unloading of cargo, or protecting perishable products or commodities from 

deterioration; or (v) actions of a similar nature.  The term routine governmental action 

does not include any decision by a government official whether, or on what terms, to 

award new business to or to continue business with a particular party, or any action taken 

by an official involved in the decision making process to encourage a decision to award 

new business to or continue business with a particular party.  

(b) Each Member agrees to notify immediately the other Members of 

any request that such Member or any of its officers, directors, employees, shareholders, 

members, agents or Affiliates, acting on its behalf, receives to take any action that may 

constitute a violation of the Foreign Corrupt Practices Act.  

9.7. Prohibited Persons, Patriot Act and Anti- Money Laundering.  Each 

Member hereby represents that neither such Member nor, to such Member’s knowledge, any of 

its officers, directors, employees, representatives or investors, or any persons or entities 

controlling, controlled by, or under common control with such Member, are Prohibited Persons.  

Each Member hereby represents that such Member is in compliance with the Patriot Act.  Each 

Member hereby represents that to such Member’s knowledge neither such Member nor any of its 

officers, directors, employees, representatives or investors or any persons or entities controlling, 

controlled by, or under common control with such Member, is in violation of any legal 

requirement related to money laundering or anti-terrorism and none of such persons or entities 

are located in or transacting business in any countries listed as embargoed countries under OFAC 

regulations.   

9.8. Sale of the Property. The Managing Member shall have the right, by 

written notice (the "Sale Notice") given to the Members, to initiate the following procedure 

which could result in the Managing Member causing the Property Owner to sell the Property.  

The Managing Member shall not have any right to deliver a Sale Notice if an Event of Default 

shall then exist with respect to Managing Member.  A Sale Notice shall set forth an all-cash 

amount at which the Managing Member proposes to sell the Property to either (a) a bona fide 

third party who is not an Affiliate of any Member or Managing Member or (b) an Affiliate of any 

Member (provided, however, that the purchase price for such sale if to an Affilaite is confirmed 

by an independent third party to be a fair market value for the Property). 

Section 10. Confidentiality and Publicity. The parties agree to keep this transaction, 

this Agreement and any documents received from each other in connection herewith 

confidential, except to the extent necessary to comply with applicable law and regulations, or in 

order to carry out the business of the Company. No press release or other public disclosure may 

be made by any party or any of its agents concerning this transaction without the prior written 

consent of the Managing Member, the JV Manager and the JV.  
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Section 11. Representations and Warranties.   

11.1. In General.  As of the date hereof, and as of the date of the admission of 

any Member, each of the Members hereby makes each of the representations and warranties 

applicable to such Member as set forth in Section 11.2.  Such representations and warranties 

shall survive the execution of this Agreement. 

11.2. Representations and Warranties.  Each Member hereby represents and 

warrants to the other Member and the Company that:   

(a) Due Incorporation or Formation; Authorization of Agreement.  

Such Member is a corporation duly organized or a partnership or limited liability 

company duly formed, validly existing and in good standing under the laws of the 

jurisdiction of its incorporation or formation and has the corporate, partnership or 

company power and authority to own its property and carry on its business as owned and 

carried on at the date hereof and as contemplated hereby.  Such Member is duly licensed 

or qualified to do business and existence in each of the jurisdictions in which the failure 

to be so licensed or qualified would have a material adverse effect on its financial 

condition or its ability to perform its obligations hereunder.  Such Member has the 

corporate, partnership or company power and authority to execute and deliver this 

Agreement and to perform its obligations hereunder, and the execution, delivery and 

performance of this Agreement has been duly authorized by all necessary corporate, 

partnership or company action.  This Agreement constitutes the legal, valid and binding 

obligation of such Member.  

(b) No Conflict with Restrictions; No Default.  Neither the execution, 

delivery or performance of this Agreement nor the consummation by such Member (or 

any of its Affiliates) of the transactions contemplated hereby (i) does or will conflict 

with, violate or result in a breach of (or has conflicted with, violated or resulted in a 

breach of) any of the terms, conditions or provisions of any law, regulation, order, writ, 

injunction, decree, determination or award of any court, any governmental department, 

board, agency or instrumentality, domestic or foreign, or any arbitrator, applicable to 

such Member or any of its Affiliates, (ii) does or will conflict with, violate, result in a 

breach of or constitute a default under (or has conflicted with, violated, resulted in a 

breach of or constituted a default under) any of the terms, conditions or provisions of the 

articles of incorporation, bylaws, partnership agreement or operating agreement of such 

Member or any of its Affiliates or of any material agreement or instrument to which such 

Member or any of its Affiliates is a party or by which such Member or any of its 

Affiliates is or may be bound or to which any of its properties or assets is subject, (iii) 

does or will conflict with, violate, result in (or has conflicted with, violated or resulted in) 

a breach of, constitute (or has constituted) a default under (whether with notice or lapse 

of time or both), accelerate or permit the acceleration of (or has accelerated) the 

performance required by, give (or has given) to others any material interests or rights or 

require any consent, authorization or approval under any indenture, mortgage, lease, 

agreement or instrument to which such Member or any of its Affiliates is a party or by 

which such Member or any of its Affiliates or any of their properties or assets is or may 
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be bound or (iv) does or will result (or has resulted) in the creation or imposition of any 

material lien upon any of the properties or assets of such Member or any of its Affiliates.   

(c) Governmental Authorizations.  Any registration, declaration or 

filing with, or consent, approval, license, permit or other authorization or order by, or 

exemption or other action of, any governmental, administrative or regulatory authority, 

domestic or foreign, that was or is required in connection with the valid execution, 

delivery, acceptance and performance by such Member under this Agreement or 

consummation by such Member (or any of its Affiliates) of any transaction contemplated 

hereby has been completed, made or obtained on or before the date hereof.  

(d) Litigation.  There are no actions, suits, proceedings or 

investigations pending, or, to the knowledge of such Member or any of its Affiliates, 

threatened against or affecting such Member or any of its Affiliates or any of their 

properties, assets or businesses in any court or before or by any governmental 

department, board, agency or instrumentality, domestic or foreign, or any arbitrator 

which could, if adversely determined (or, in the case of an investigation could lead to any 

action, suit or proceeding which if adversely determined could) reasonably be expected to 

materially impair such Member’s ability to perform its obligations under this Agreement 

or to have a material adverse effect on the consolidated financial condition of such 

Member; such Member or any of its Affiliates has not received any currently effective 

notice of any default, and such Member or any of its Affiliates is not in default, under any 

applicable order, writ, injunction, decree, permit, determination or award of any court, 

any governmental department, board, agency or instrumentality, domestic or foreign, or 

any arbitrator which could reasonably be expected to materially impair such Member’s 

(or any of its Affiliate’s) ability to perform its obligations under this Agreement or to 

have a material adverse effect on the consolidated financial condition of such Member.  

(e) Investigation.  Such Member is acquiring its Interest based upon its 

own investigation, and the exercise by such Member of its rights and the performance of 

its obligations under this Agreement will be based upon its own investigation, analysis 

and expertise.  Such Member is a sophisticated investor possessing an expertise in 

analyzing the benefits and risks associated with acquiring investments that are similar to 

the acquisition of its Interest.  

(f) Broker. No broker, agent or other person acting as such on behalf 

of such Member was instrumental in consummating this transaction and that no 

conversations or prior negotiations were had by such party with any broker, agent or 

other such person concerning the transaction that is the subject of this Agreement.  Each 

Member agrees to indemnify and hold the other Members from and against any claim for 

any such commissions, fees or other form of compensation of any broker, including, 

without limitation, any and all claims, causes of action, damages, costs and expenses, 

including attorneys fees associated therewith. 

(g) Investment Company Act.  Neither such Member nor any of its 

Affiliates is, nor will the Company as a result of such Member holding an interest therein 
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be, an “investment company” as defined in, or subject to regulation under, the Investment 

Company Act of 1940, as amended. 

(h) Subscription Agreement.  All representations and warranties of 

each Member contained in that certain Subscription Agreement, dated as of the date 

hereof, executed by each such Member are hereby are incorporated in this Agreement by 

reference to the same extent and with the same force and effect as if restated in their 

entirety in this Agreement with respect to each Member. 

Section 12. Sale, Assignment, Transfer or other Disposition. 

12.1. Prohibited Transfers.  Except as otherwise provided in this Section 12, no 

Member or Indirect Owner shall Transfer all or any part of its direct or indirect Interest in the 

Company or any of its Subsidiaries, or the proceeds thereof or distributions on account thereof, 

whether voluntarily or by foreclosure, assignment in lieu thereof or other enforcement of a 

pledge, hypothecation or collateral assignment, whether legal or beneficial, and any attempt to so 

Transfer (and such Transfer) shall be null and void and of no effect.  For purposes of this 

Agreement, any sale, assignment, transfer or other disposition of the capital stock or other equity 

interest in any Member or the issuance of capital stock or additional partnership or membership 

interests shall constitute a Transfer.   

12.2. Permitted Transfers.   

(a) A Member may Transfer all or any portion of its Interest at any 

time to an Affiliate of such Member, provided that such Member Controls such Affiliate, 

or such Affiliate Controls such Transferring Member, or a common Person Controls both 

such Member and such Affiliate; provided, however, that Timberline may Transfer a 

portion of the direct and indirect interests in Timberline provided that either Andrew 

Stark and/or Nathaniel Fowler shall own at least twenty-five percent (25%) of Timberline 

and remain actively involved in the business operations of Timberline. Not less than ten 

(10) days before any such Transfer (excluding  Transfers to Family Members) becomes 

effective, the Member shall provide other Members with a written notice of the pending 

Transfer, together with (1) a certification, if applicable, that the transferee is an Affiliate 

of the Member and (2) with respect to Timberline, a diagram showing all of the direct 

and indirect owners of Timberline following the pending Transfer. The Transfers 

permitted pursuant to this Section 12.2 shall be hereinafter referred to as “Permitted 

Transfers”. 

(b) Subject to the requirements of a Loan, a member may Transfer all 

or a portion of its Interest at any time to a Family Member or for estate planning purposes 

to trusts or other entities of which Family Members are beneficiaries.  

(c) Notwithstanding anything to the contrary contained herein, no 

Member shall be permitted to Transfer all or any portion of a direct or indirect Interest in 

the Company to a Prohibited Transferee.  
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(d) Notwithstanding anything to the contrary contained herein no 

Member shall be permitted to pledge a direct or indirect Interest in the Company. 

12.3. Admission of Transferee.  Notwithstanding anything in this Section 12 to 

the contrary, no Transfer of direct Interests in the Company shall be permitted unless the 

potential transferee is admitted as a Member under this Section 12.3.  If a Member Transfers all 

or any portion of its direct Interest in the Company as permitted by and pursuant to and in 

accordance with the terms of this Agreement, such transferee may become a Member if (i) such 

transferee executes and agrees to be bound by this Agreement, (ii) the transferor and/or 

transferee pays all reasonable legal and other fees and expenses incurred by the Company in 

connection with such assignment and substitution and (iii) the transferor and transferee execute 

such documents and deliver such certificates to the Company and the remaining Members as 

may be required by applicable law or otherwise advisable.  Notwithstanding the foregoing, any 

Transfer or purported Transfer of any Interest, whether to another Member or to a third party, 

shall be of no effect, and such transferee shall not become a Member, if the Managing Member 

determines in its sole discretion that:   

(a) the Transfer would require registration of any Interest under, or 

result in a violation of, any federal or state securities laws; 

(b) the Transfer would result in a termination of the Company under 

Code Section 708(b); or 

(c) as a result of such Transfer the Company would be required to 

register as an investment company under the Investment Company Act of 1940, as 

amended, or any rules or regulations promulgated thereunder. 

The Managing Member may require the provision of a certificate as to the legal 

nature and composition of a proposed transferee of an Interest of a Member and from any 

Member as to its legal nature and composition and shall be entitled to rely on any such certificate 

in making such determinations under this Section 12.3.  

Upon admission of a transferee as a Member, the Members shall agree to amend 

and restate this Agreement to account for such transferee.   

12.4. Withdrawals.  Each of the Members does hereby covenant and agree that 

it will not withdraw, resign, retire or disassociate from the Company, except as a result of a 

Transfer of its entire Interest in the Company permitted under the terms of this Agreement and 

that it will carry out its duties and responsibilities hereunder until the Company is terminated, 

liquidated and dissolved under Section 13.  No Member shall be entitled to receive any 

Distribution or otherwise receive the fair market value of its Interest in compensation for any 

purported resignation or withdrawal not in accordance with the terms of this Agreement.   

Section 13. Dissolution. 

13.1. Limitations.  The Company may be dissolved, liquidated and terminated 

only pursuant to the provisions of this Section 13, and, to the fullest extent permitted by law but 
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subject to the terms of this Agreement, the parties hereto do hereby irrevocably waive any and all 

other rights they may have to cause a dissolution of the Company or a sale or partition of any or 

all of the Company’s assets. 

13.2. Exclusive Events Requiring Dissolution.  The Company shall be dissolved 

only upon the earliest to occur of the following events (a “Dissolution Event”): 

(a) the agreement of all Members; 

(b) at any time there are no Members (unless otherwise continued in 

accordance with the Act); or 

(c) the entry of a decree of judicial dissolution pursuant to Section 18-

802 of the Act. 

13.3. Liquidation.  Upon the occurrence of a Dissolution Event, the business of 

the Company shall be continued to the extent necessary to allow an orderly winding up of its 

affairs, including the liquidation of the assets of the Company pursuant to the provisions of this 

Section 13.3, as promptly as practicable thereafter, and each of the following shall be 

accomplished: 

(a) The Managing Member shall cause to be prepared a statement 

setting forth the assets and liabilities of the Company as of the date of dissolution, a copy 

of which statement shall be furnished to all of the Members.  

(b) The property and assets of the Company shall be liquidated or 

distributed in kind under the supervision of the Managing Member as promptly as 

possible, but in an orderly, businesslike and commercially reasonable manner.   

(c) Any gain or loss realized by the Company upon the sale of its 

property shall be deemed recognized and allocated to the Members in the manner set 

forth in Section 7.2.  To the extent that an asset is to be distributed in kind, such asset 

shall be deemed to have been sold at its fair market value on the date of distribution, the 

gain or loss deemed realized upon such deemed sale shall be allocated in accordance with 

Section 7.2 and the amount of the distribution shall be considered to be such fair market 

value of the asset.  

(d) The proceeds of sale and all other assets of the Company shall be 

applied and distributed as follows and in the following order of priority: 

(1) to the satisfaction of the debts and liabilities of the 

Company (contingent or otherwise) and the expenses of 

liquidation or distribution (whether by payment or 

reasonable provision for payment), other than liabilities to 

Members or former Members for distributions; 
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(2) the balance, if any, to the Members, in accordance with 

Section 6.1.  

13.4. Continuation of the Company.  Notwithstanding anything to the contrary 

contained herein, the death, retirement, resignation, expulsion, bankruptcy, dissolution or 

removal of a Member shall not in and of itself cause the dissolution of the Company, and the 

Members are expressly authorized to continue the business of the Company in such event, 

without any further action on the part of the Members.  

Section 14. Indemnification.   

14.1. Exculpation of Members.  No Member, Managing Member, representative 

or officer of the Company shall be liable to the Company or to the other Members for damages 

or otherwise with respect to any actions or failures to act taken or not taken relating to the 

Company, except to the extent any related loss results from fraud, gross negligence or willful or 

wanton misconduct on the part of such Member, Managing Member, representative or officer or 

the willful breach of any obligation under this Agreement.   

14.2. Indemnification by Company.  The Company hereby indemnifies, holds 

harmless and defends the Members, Managing Member, representatives, the officers and each of 

their respective agents, officers, directors, members, partners, shareholders and employees from 

and against any loss, expense, damage or injury suffered or sustained by them (including but not 

limited to any judgment, award, settlement, reasonable attorneys’ fees and other costs or 

expenses incurred in connection with the defense of any actual or threatened action, proceeding 

or claim) by reason of or arising out of (i) their activities on behalf of the Company or the 

Property Owner or in furtherance of the interests of the Company or the Property Owner taken in 

good faith and not limited by other provisions of this Agreement, (ii) their status as Members, 

Managing Member, representatives, employees or officers of the Company or the Property 

Owner, or (iii) the Company’s assets, property, business or affairs (including, without limitation, 

the actions of any officer, director, member or employee of the Company or any of its 

Subsidiaries or the Property Owner), in each case of clauses (i), (ii) and (iii) if the acts or 

omissions were not performed or omitted fraudulently or as a result of fraud, bad faith, gross 

negligence or willful or wanton misconduct by the indemnified party or as a result of the material 

breach of any obligation under this Agreement by the indemnified party or its Affiliates. For the 

purposes of this Section 14.2, officers, directors, employees and other representatives of 

Affiliates of a Member who are functioning as representatives of such Member in connection 

with this Agreement shall be considered representatives of such Member for the purposes of this 

Section 14.  Reasonable expenses incurred by the indemnified party in connection with any such 

proceeding relating to the foregoing matters shall be paid or reimbursed by the Company in 

advance of the final disposition of such proceeding upon receipt by the Company of (x) 

documents submitted to the Members by the Person requesting indemnification demonstrating 

that it has met the standard of conduct necessary for indemnification by the Company and (y) a 

written undertaking by or on behalf of such Person to repay such amount if it shall ultimately be 

determined by a court of competent jurisdiction that such Person has not met such standard of 

conduct, which undertaking shall be an unlimited general obligation of the indemnified party but 

need not be secured. 
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14.3. General Indemnification by the Members.  

(a) Notwithstanding any other provision contained herein, each 

Member (the “Indemnifying Party”) hereby indemnifies and holds harmless the other 

Members, the Company and each of their subsidiaries and their agents, officers, directors, 

members, partners, shareholders and employees (each, an “Indemnified Party”) from and 

against all losses, costs, expenses, damages, claims and liabilities (including reasonable 

attorneys’ fees) as a result of or arising out of (i) any breach of any obligation of the 

Indemnifying Party under this Agreement, or (ii) any breach of any obligation by or any 

inaccuracy in or breach of any representation or warranty made by the Indemnifying 

Party in each case other than to the extent arising out of any fraud, gross negligence or 

willful or wanton misconduct on the part of, or by, an Indemnified Party or any 

representative appointed by such Indemnified Party.  Additionally, the Members and the 

Company hereby indemnify and hold harmless Managing Member from and against any 

claim, loss, expense, liability, action or damage resulting from its acting or its failure to 

take any action as the “partnership representative” of the Company and the Subsidiaries, 

other than to the extent arising out of fraud, bad faith, gross negligence or willful or 

wanton misconduct on the part of Managing Member.   

(b) Except as otherwise provided herein or in any other agreement, 

recourse for the indemnity obligation of the Members under this Section 14.3 shall be 

limited to such Indemnifying Party’s Interest in the Company unless the loss, cost, 

expense, damage, claim or liability is the result of fraud, bad faith, gross negligence or 

willful or wanton misconduct. 

(c) The indemnities, contributions and other obligations under this 

Agreement shall be in addition to any rights that any Indemnified Party may have at law, 

in equity or otherwise.  The terms of this Section 14 shall survive termination of this 

Agreement.  

Section 15. Miscellaneous.   

15.1. Notices.  All notices, requests, approvals, authorizations, consents and 

other communications required or permitted under this Agreement shall be in writing and shall 

be (as elected by the Person giving such notice) hand delivered by messenger or overnight 

courier service, mailed (airmail, if international) by registered or certified mail (postage prepaid), 

return receipt requested, or sent by electronic mail (provided that the recipient either replies to 

such email or otherwise acknowledges receipt of such email in writing which can be through a 

separate email), addressed to:   

If to Managing Member:  

c/o Timberline Real Estate LLC 

2 School Street 

Rye, NY 10580 

Attn:  Andrew Stark and Nathanial Fowler 

E-mail:  astark@timberlinerev.com and nfowler@timberlinerev.com   

mailto:astark@timberlinerev.com
mailto:nfowler@timberlinerev.com
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with a copy to: 

Eversheds Sutherland (US) LLP 

999 Peachtree Street NE 

Suite 2300 

Atlanta, Georgia 30309 

Attention: Edward Hales, Jr. 

E-mail: edhales@eversheds-sutherland.com  

 

If to another Member, to its address as set forth in the books and records of the 

Company.   

(a) Each such notice shall be deemed delivered (a) on the date 

delivered if by hand delivery or overnight courier service or facsimile, and (b) on the date 

upon which the return receipt is signed or delivery is refused or the notice is designated 

by the postal authorities as not deliverable, as the case may be, if mailed (provided, 

however, if such actual delivery occurs after 5:00 p.m. (local time where received), then 

such notice or demand shall be deemed delivered on the immediately following business 

day after the actual day of delivery). 

(b) By giving to the other parties at least fifteen (15) days written 

notice thereof, the parties hereto and their respective successors and assigns shall have 

the right from time to time and at any time during the term of this Agreement to change 

their respective addresses. 

15.2. Governing Law.  This Agreement and the rights of the Members 

hereunder shall be governed by, and interpreted in accordance with, the laws of the State of 

Delaware.  Each of the parties hereto irrevocably submits to the jurisdiction of the New York 

State courts within New York County and the Federal courts sitting in the State of New York and 

agree that all matters involving this Agreement shall be heard and determined in such courts.  

Each of  the parties hereto waives irrevocably the defense of inconvenient forum to the 

maintenance of such action or proceeding. 

15.3. Successors.  This Agreement shall be binding upon, and inure to the 

benefit of, the parties and their successors and permitted assigns.  Except as otherwise provided 

herein, any Member who Transfers its Interest as permitted by the terms of this Agreement shall 

have no further liability or obligation hereunder, except with respect to claims arising prior to 

such Transfer. 

15.4. Pronouns.  Whenever from the context it appears appropriate, each term 

stated in either the singular or the plural shall include the singular and the plural, and pronouns 

stated in either the masculine, the feminine or the neuter gender shall include the masculine, 

feminine and neuter. 

15.5. Table of Contents and Captions Not Part of Agreement.  The table of 

contents and captions contained in this Agreement are inserted only as a matter of convenience 
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and in no way define, limit or extend the scope or intent of this Agreement or any provisions 

hereof. 

15.6. Severability.  If any provision of this Agreement shall be held invalid, 

illegal or unenforceable in any jurisdiction or in any respect, then the validity, legality and 

enforceability of the remaining provisions contained herein shall not in any way be affected or 

impaired, and the Members shall use their best efforts to amend or substitute such invalid, illegal 

or unenforceable provision with enforceable and valid provisions which would produce as nearly 

as possible the rights and obligations previously intended by the Members without renegotiation 

of any material terms and conditions stipulated herein. 

15.7. Counterparts.  This Agreement may be executed in several counterparts, 

each of which shall be deemed an original but all of which shall constitute one and the same 

instrument. 

15.8. Entire Agreement and Amendment.  This Agreement and the other written 

agreements described herein between the parties hereto entered into as of the date hereof, 

constitute the entire agreement between the Members relating to the subject matter hereof.  In the 

event of any conflict between this Agreement or such other written agreements, the terms and 

provisions of this Agreement shall govern and control.  No amendment or waiver by a Member 

shall be enforceable against such Member unless it is in writing and duly executed by such 

Member. 

15.9. Further Assurances.  Subject to the other terms and conditions of this 

Agreement, each Member agrees to execute and deliver any and all additional instruments and 

documents and do any and all acts and things as may be necessary or expedient to effectuate 

more fully this Agreement or any provisions hereof or to carry on the business contemplated 

hereunder. 

15.10. No Third Party Rights.  The provisions of this Agreement are for the 

exclusive benefit of the Members and the Company, and no other party (including, without 

limitation, any creditor of the Company) shall have any right or claim against any Member by 

reason of those provisions or be entitled to enforce any of those provisions against any Member. 

15.11. Incorporation by Reference. Every Exhibit and Annex attached to this 

Agreement is incorporated in this Agreement by reference. 

15.12. Limitation on Liability.  Except as set forth in this Agreement (including, 

without limitation, Section 14), the Members shall not be bound by, or be personally liable for, 

by reason of being a Member, a judgment, decree or order of a court or in any other manner, for 

the expenses, liabilities or obligations of the Company, and the liability of each Member shall be 

limited solely to the amount of its Capital Contributions as provided under Section 5.  Except as 

set forth in this Agreement (including, without limitation Section 14.3(a)), any claim against any 

Member (the “Member in Question”) which may arise under this Agreement shall be made only 

against, and shall be limited to, such Member in Question’s Interest, the proceeds of the sale by 

the Member in Question of such Interest or the undivided interest in the assets of the Company 

distributed to the Member in Question pursuant to Section 13.3(d) hereof.  Except as set forth in 
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this Agreement (including, without limitation, Section 14.3(a) or (b)), any right to proceed 

against (i) any other assets of the Member in Question or (ii) any agent, officer, director, 

member, partner, shareholder or employee of the Member in Question or the assets of any such 

Person, as a result of such a claim against the Member in Question arising under this Agreement 

or otherwise, is hereby irrevocably and unconditionally waived. 

15.13. Remedies Cumulative.  The rights and remedies given in this Agreement 

and by law to a Member shall be deemed cumulative, and the exercise of one of such remedies 

shall not operate to bar the exercise of any other rights and remedies reserved to a Member under 

the provisions of this Agreement or given to a Member by law.  In the event of any dispute 

between the parties hereto, the prevailing party shall be entitled to recover from the other party 

reasonable attorney’s fees and costs incurred in connection therewith. 

15.14. No Waiver.  One or more waivers of the breach of any provision of this 

Agreement by any Member shall not be construed as a waiver of a subsequent breach of the 

same or any other provision, nor shall any delay or omission by a Member to seek a remedy for 

any breach of this Agreement or to exercise the rights accruing to a Member by reason of such 

breach be deemed a waiver by a Member of its remedies and rights with respect to such breach. 

15.15. Limitation On Use of Names.  Notwithstanding anything contained in this 

Agreement or otherwise to the contrary, each Member as to itself agrees that neither it nor any of 

its Affiliates, agents, or representatives is granted a license to use or shall use the name of 

another Member under any circumstances whatsoever, except such name may be used in 

furtherance of the business of the Company. 

15.16. No Construction Against Drafter.   This Agreement has been negotiated 

and prepared by Timberline and its attorneys and, should any provision of this Agreement 

require judicial interpretation, the court interpreting or construing such provision shall not apply 

the rule of construction that a document is to be construed more strictly against one party. 

15.17. Required Disclosure regarding RM Technologies.  

(a) The Company shall pay to RM Technologies, LLC, a California 

limited liability company, all fees, costs, reimbursements and other amounts due as 

required by that certain Technology Services Agreement dated as of April 28, 2022 (the 

“TSA”) by and among RM Technologies, LLC and Timberline Real Estate Ventures, 

LLC (“Sponsor”) including, without limitation, one-time flat licensing and technology 

solution fees in the amounts of $15,000 plus $1,500 per each prospective investor, as well 

as a post-Closing ongoing fee of $125 per investor per quarter, for Sponsor’s license to 

utilize the Platform (as defined in the TSA) and any related technology, software and 

supporting services, including post-closing administration services. 

(b) None of RM Technologies nor any affiliate are registered as a 

broker, dealer, investment adviser, or funding portal (except with respect to RM Adviser, 

LLC, which has no involvement in the transactions to be consummated hereby or 

contemplated herein and solely for the purposes hereof, shall not be deemed an affiliate 

or RM Technologies) nor do they provide investment advice or recommend the purchase 
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of any securities that are the subject of this agreement or the Sponsor’s offering with 

respect to the Property. Sponsor’s use of the Platform, including Sponsor’s license to 

utilize the Platform and any related technology, software and supporting services, 

Sponsor’s posting of offering documents and all related information on the Platform does 

not constitute the approval of or endorsement by RM Technologies or any of its affiliates 

of Sponsor’s securities offering with respect to the Property or signify the suitability 

thereof in any manner. 

(c) To the extent that Managing Member believes that there will be a 

shortfall in the aggregate equity required in connection with the acquisition of the 

Property by the Property Owner, the Managing Member may request, if permitted by the 

Loan Documents, a short-term unsecured bridge loan (a “Bridge Loan”) from Realty 

Mogul Commercial Capital, Co., a California corporation (the “Bridge Loan Lender”).   

The Property Owner, and/or the Company shall be the borrower on any such Bridge 

Loan.  Additionally, any Bridge Loan shall bear interest at ten percent (10%) per annum, 

and have a maturity date of one (1) month from the acquisition of the Property by the 

Property Owner, and shall have no pre-payment penalty in the event the Bridge Loan is 

paid off earlier than such maturity. 

[Signatures on Next Page] 
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IN WITNESS WHEREOF, this Agreement is executed by the Members, effective 

as of the date first set forth above. 

MANAGING MEMBER:  

 

TREV PATERSON LLC, 

a Delaware limited liability company, 

By: _____________________________________ 

Name:  

Title: 
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Purchase Price, as of the date set forth above. 
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________________________________________ 
Print Name of Subscriber 

 

________________________________________ 
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________________________________________ 

Signature of Subscriber 

 

________________________________________ 

Name of Person Signing on behalf of Subscriber 

 

________________________________________ 
Title (if applicable) 

 

 

Address of Subscriber 
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Email: ___________________________________ 
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EXHIBIT A 

 

Definitions 

 

“Act” shall mean the Delaware Limited Liability Company Act (currently Chapter 

18 of Title 6 of the Delaware Code), as amended from time to time. 

“Additional Capital Contributions” shall have the meaning set forth in Section 5.2 

hereof. 

“Adjusted Capital Account Deficit” shall mean, with respect to any Member, the 

deficit balance, if any, in such Member’s Capital Account as of the end of the applicable Fiscal 

Year after (i) crediting such Capital Account with any amounts which such Member is deemed to 

be obligated to restore pursuant to Regulations Sections 1.704-2(g)(1) and 1.704-2(i)(5), and (ii) 

debiting such Capital Account by the amount of the items described in Regulations 

Sections 1.704-1(b)(2)(ii)(d)(4), (5) and (6).  The foregoing definition of Adjusted Capital 

Account Deficit is intended to comply with the provisions of Regulations Section 1.704-

1(b)(2)(ii)(d) and shall be interpreted consistently therewith.  

“Affiliate” shall mean (i) as to any Person any other Person that directly or 

indirectly Controls, is Controlled by, or is under common Control with such first Person. 

 

“Agreed Upon Value” shall mean the fair market value (net of any debt then 

outstanding) agreed upon pursuant to a written agreement between the Members of property 

contributed by a Member to the capital of the Company, which shall for all purposes hereunder 

be deemed to be the amount of the Capital Contribution applicable to such property contributed.   

“Agreement” shall mean this Limited Liability Company Agreement, as amended 

from time to time. 

“Acquisition Fee” shall have the meaning set forth in Section 6.3.  

“Asset Management Fee” shall have the meaning set forth in Section 6.3. 

“Bad Act” means, with respect to any Person, the willful misconduct, fraud, gross 

negligence, bad faith, or, to the extent it has a material adverse effect on the Company the 

uncured breach of this Agreement. 

 “Business Day” shall mean any day other than a Saturday, Sunday or any other 

day on which the Federal Reserve Bank of New York is not open for business. 

“Capital Account” shall have the meaning provided in Section 5.6. 

“Capital Contribution” shall mean, with respect to any Member, the aggregate 

amount of (i) cash, and (ii) the Agreed Upon Value of other property contributed by such 

Member to the capital of the Company.  
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 “Capital Proceeds” shall mean funds of the Company arising from a Capital 

Transaction, net of (a) the actual costs incurred by the Company in consummating the Capital 

Transaction, (b) any condemnation, insurance or financing proceeds used by the Company to 

acquire, develop, repair, replace or redevelop the Property pursuant to this Agreement or any 

annual business plan and (c) any indebtedness of the Company paid and satisfied with the 

proceeds of such Capital Transaction. 

“Capital Transaction” shall mean (a) any sale, exchange, taking by eminent 

domain, damage, destruction or other disposition of all or any part of the assets of the Company, 

other than tangible personal property disposed of in the ordinary course of business; or (b) any 

financing or refinancing of any Company indebtedness. 

“Cash Flow” shall mean, for any period for which Cash Flow is being calculated, 

distributions due to the Company from the Property Owner, if any, plus any released reserves, 

less the following payments and expenditures (i) all payments of operating expenses of the 

Company and any necessary reserves as determined by Managing Member, (ii) all payments of 

principal of, interest on and any other amounts due with respect to indebtedness (including, 

without limitation, reserves), leases or other commitments or obligations of the Company 

(including, without limitation, the Asset Management Agreement), (iii) all sums expended by the 

Company for capital expenditures and (iv) all sums expended by the Company which are 

otherwise capitalized.  

“Certificate of Formation” shall mean the Certificate of Formation of the 

Company, as amended from time to time. 

“Code” shall mean the Internal Revenue Code of 1986, as amended from time to 

time, including the corresponding provisions of any successor law. 

“Company” shall mean Paterson Investors I, LLC, a limited liability company, 

organized under the Act.  

“Company Indemnification Percentage” shall have the meaning provided in 

Section 5.2(b). 

“Company Guaranty” shall mean all guarantees, indemnities and/or other recourse 

agreements executed and delivered in connection with a Loan. 

“Company Minimum Gain” shall have the meaning given to the term “partnership 

minimum gain” in Regulations Sections 1.704-2(b)(2) and 1.704-2(d). 

“Company Property” shall mean any assets owned by the Company, including, 

without limitation, the Property. 

“Contributing Member” shall have the meaning provided in Section 5.2(c). 

 “Debt Placement Fee” shall have the meaning set forth in Section 6.3. 
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 “Default Amount” shall have the meaning provided in Section 5.2(c). 

“Defaulting Member” shall have the meaning provided in Section 5.2(c). 

“Depreciation” shall mean, for each Fiscal Year, an amount equal to the federal 

income tax depreciation, amortization or other cost recovery deduction allowable with respect to 

an asset for such year, except that if the Gross Asset Value of an asset differs from its adjusted 

basis for federal income tax purposes at the beginning of such year or other period, Depreciation 

shall be an amount which bears the same ratio to such beginning Gross Asset Value as the 

federal income tax depreciation, amortization or other cost recovery deduction for such year 

bears to such beginning adjusted tax basis, except as otherwise required by Regulation Section 

1.704-3(d)(2); provided, however, that if the federal income tax depreciation, amortization, or 

other cost recovery deductions for such year is zero, Depreciation shall be determined with 

reference to such beginning Gross Asset Value using any reasonable method selected by the Tax 

Matters Member.  

“Dissolution Event” shall have the meaning provided in Section 13.2.  

“Distributable Funds” with respect to any month or other period, as applicable, 

shall mean an amount equal to the Cash Flow of the Company for such month or other period, as 

applicable, excluding the Asset Management Fee received by the Company which shall not be 

included as Distributable Funds but shall be payable in accordance with Section 6.4 hereof. 

“Distributions” shall mean the distributions payable to a Member (including any 

Distributable Funds and Capital Proceeds). 

“Family Member,” (i) with respect to an individual shall mean such individual’s 

present spouse, ex-spouse, the lineal descendants (including natural and adopted and step 

children) of the individual and/or his or her spouse, and the parents, brothers and sisters of any 

individual (whether adopted, natural or step), as well as inter-vivos trusts for the benefit of any of 

the foregoing, or other entity Controlled by them and (ii) with respect to an estate, shall mean the 

personal representative or any beneficiary thereof who was a spouse, brother or sister (whether 

whole or half blood), lineal ancestor or descendant of the deceased (or the deceased’s spouse) or 

a trustee or custodian for the benefit of any of them. 

“Financing Guaranty” means any non-recourse carveout guaranty or 

environmental indemnity by any MM Guarantor in connection with any Loan.  

“Fiscal Year” shall mean each calendar year ending December 31.   

“Forced Sale Right” shall have the meaning provided in Section 9.1(g). 

“Foreign Corrupt Practices Act” shall mean the Foreign Corrupt Practices Act of 

the United States, 15 U.S.C. Sections 78a, 78m, 78dd-1, 78dd-2, 78dd-3, and 78ff, as amended, 

if applicable, or any similar law of any jurisdiction where one or more of the Properties are 
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located or where the Company or any of its Subsidiaries transacts business or any other 

jurisdiction, if applicable. 

“Gross Asset Value” shall mean, with respect to any asset of the Company, such 

asset’s adjusted basis for federal income tax purposes, except as follows or as otherwise 

specifically provided herein: 

(a)  the initial Gross Asset Value of any asset contributed by a Member to the 

Company shall be the gross fair market value of such  asset at the time of contribution, as 

determined by the Managing Member using such reasonable method of valuation as it 

may adopt, which, in the case of the Property, shall be equal to its Agreed Upon Value; 

(b) in the discretion of the Managing Member, the Gross Asset Values of the 

Company Property shall be adjusted to equal their respective gross fair market values, as 

reasonably determined by the Managing Member, immediately prior to the following 

events: 

(i) a Capital Contribution (other than a de minimis Capital 

Contribution) or a contribution of services to the Company by a new or existing 

Member as consideration for Interests; 

(ii) the distribution by the Company to a Member of more than a de 

minimis amount of the Company Property as consideration for the redemption of 

Interests; and 

(iii) the liquidation of the Company within the meaning of Regulations 

Section 1.704-1(b)(2)(ii)(g), except as provided in Regulations Section 1.704-

1(b)(2)(iv)(l); and 

(c) the Gross Asset Values of the Company Property distributed to any 

Member shall be the gross fair market values of such assets as reasonably determined by 

the Managing Member as of the date of distribution. 

At all times, Gross Asset Values shall be adjusted by any Depreciation taken into account 

with respect to the Company Property for purposes of computing Net Income and Net Loss.  

Gross Asset Values shall be further adjusted to reflect adjustments to Capital Accounts pursuant 

to Regulations Section 1.704-1(b)(2)(iv)(m) to the extent not otherwise reflected in adjustments 

to Gross Asset Values. 

“Indemnified Party” shall have the meaning provided in Section 14.3(a).  

“Indemnifying Party” shall have the meaning provided in Section 14.3(a).  

“Indirect Interest” means an ownership interest (whether direct or indirect) in a 

Member (as opposed to a Member’s ownership interest in the Company). 
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“Indirect Owner” means a Person holding an Indirect Interest. 

“Initial Capital Contribution” shall have the meaning provided in Section 5.1(a). 

 “Interest” of any Member shall mean the entire limited liability company interest 

of such Member in the Company, which includes, without limitation, any and all rights, powers 

and benefits accorded a Member under this Agreement and the duties and obligations of such 

Member hereunder.  

“IRR” means, at any time with respect to a Member, an internal rate of return on 

all Capital Contributions of such Member (excluding Additional Capital Contributions) to the 

Company at such date at the applicable percentage per annum, compounded monthly, based on a 

365- or 366-day year, as the case may be, commencing on the date or dates that such Member’s 

Capital Contributions are received by the Company, taking into account the timing and amounts 

of all distributions from the Company to such Member.  IRR shall be computed by assuming that 

all such (i) Capital Contributions are made by a Member on the date actually received (or 

deemed received) by the Company, and (ii) distributions received by a Member occur on the day 

on which they are actually received by the Member.  The achievement of any particular IRR 

shall require a return of all of the applicable Member’s Capital Contributions (excluding, for 

purposes of such calculation, Additional Capital Contributions) together with the required return 

thereon. At the time of each distribution of Capital Proceeds, the Managing Member shall 

provide the Members with a calculation of the IRR through the date of such distribution. 

 “Lender” shall have the meaning provided in Section 5.8. 

“Loan” shall have the meaning provided in Section 5.8. 

 “Losses” shall have the meaning provided in Section 5.2(b). 

 “Managing Member” shall have the meaning set forth in the Preamble. 

 “Member” and “Members” shall mean Managing Member and any other Person 

admitted to the Company pursuant to this Agreement. 

 “Member in Question” shall have the meaning provided in Section 15.12.  

“Member Loan” shall have the meaning provided in Section 5.3.  

“Member Minimum Gain” shall mean an amount, determined in accordance with 

Regulations Section 1.704-2(i)(3) with respect to each Member Nonrecourse Debt, equal to the 

Company Minimum Gain that would result if such Member Nonrecourse Debt were treated as a 

Nonrecourse Liability.  

“Member Nonrecourse Debt” shall have the meaning given the term “partner 

nonrecourse debt” in Regulations Section 1.704-2(b)(4).  
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“Member Nonrecourse Deductions” shall have the meaning given the term 

“partner nonrecourse deductions” in Regulations Section 1.704-2(i). 

“MM Guarantor” shall have the meaning provided in Section 5.2(b). 

“MM Loan Liability” shall have the meaning provided in Section 5.2(b). 

“Net Income” and “Net Loss” shall mean, respectively, for each Fiscal Year or 

other period, the Company’s taxable income or loss for such Fiscal Year or other period, 

determined in accordance with Code Section 703(a) (for this purpose, all items of income, gain, 

loss or deduction required to be stated separately pursuant to Code Section 703(a)(1) shall be 

included in taxable income or loss), adjusted as follows: 

(a) any income of the Company that is exempt from federal income tax and 

not otherwise taken into account in computing Net Income or Net Loss shall be added to 

such taxable income or loss; 

(b) in lieu of the depreciation, amortization and other cost recovery 

deductions taken into account in computing such taxable income or loss, there shall be 

taken into account Depreciation for such Fiscal Year or other period; 

(c) any items that are specially allocated pursuant to Section 7.3 shall not be 

taken into account in computing Net Income or Net Loss; 

(d) any expenditures of the Company described in Code Section 705(a)(2)(B) 

(or treated as such under Regulations Section 1.704-1(b)(2)(iv)(i)) and not otherwise 

taken into account in computing Net Income or Net Loss shall be deducted from such 

taxable income or loss; 

(e) in the event the Gross Asset Value of any of the Company Property is 

adjusted in accordance with paragraph (b) or (c) of the definition of Gross Asset Value, 

the amount of such adjustment shall be taken into account as gain or loss from the 

disposition of such asset for purposes of computing Net Income or Net Loss; 

(f) gain or loss resulting from any disposition of any of the Company 

Property with respect to which gain or loss is recognized for federal income tax purposes 

shall be computed by reference to the Gross Asset Value of the property disposed of, 

notwithstanding the fact that the adjusted tax basis of such asset differs from its Gross 

Asset Value; and 

(g) an allocation of the Company Net Income or Net Loss to a Member shall 

be treated as an allocation to such Member of the same share of each item of income, 

gain, loss and deduction that has been taken into account in computing such Net Income 

or Net Loss except as otherwise required by law. 
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“Nonrecourse Deduction” shall have the meaning given such term in Regulations 

Section 1.704-2(b)(1).  

“Nonrecourse Liability” shall have the meaning given such term in Regulations 

Section 1.704-2(b)(3). 

“No-Fault Liability” means, with respect to any Person, any and all claims, 

liabilities, costs and expenses (including attorneys’ fees) actually incurred by such Person under 

any Financing Guaranty, to the extent that such claims, liabilities, costs and expenses do not arise 

from a Bad Act by such Person and/or one or more of its Affiliates.   

“OFAC” shall mean the United States Treasury’s Office of Foreign Assets 

Control. 

“Patriot Act” shall mean the Uniting and Strengthening America by Providing 

Appropriate Tools Required to Intercept and Obstruct Terrorism Act of 2001, P.L. 107-56 and 

the regulations issued thereunder, all as amended and in effect. 

 

“Percentage Interest” shall mean as to any Member, as of any date, the fraction 

expressed as a percentage, (a) the numerator of which is the aggregate amount of such Member’s 

Capital Contributions as of such date, and (b) the denominator of which is the aggregate amount 

of Capital Contributions of all Members as of such date, as the same may be adjusted in 

accordance with the express terms of this Agreement. 

“Permitted Transfer” shall have the meaning provided in Section 12.2. 

“Person” shall mean any individual, corporation, partnership, joint venture, 

association, joint-stock company, limited liability company, trust, unincorporated organization, 

government or any agency or political subdivision thereof or any other legal entity.  

“Prohibited Person” shall mean any Person that is named on the most current list 

of “Specially Designated Nationals and Blocked Persons” published by the United States 

Treasury Department, Office of Foreign Assets Control. 

“Prohibited Transferee” shall mean (i) any person that (a) has been convicted in a 

criminal proceeding for a felony or any crime of moral turpitude or (b) Controls or is Controlled 

by any Person listed in clause (i)(a), and (ii) any Person that (a) has been designated as a 

“specifically designated national and blocked person” on the most current list published by the 

U.S. Treasury Department Office of Foreign Assets Control at its official website, 

http://www.treas.gove/ofac/t11sdn.pdf or at any replacement website or other replacement 

website or other replacement official publication of such list, (b) at the time of Transfer, is not in 

compliance with the regulations of the Office of Foreign Asset Control of the Department of 

Treasury and any statute, executive order (including the September 24, 2001, Executive Order 

Blocking Property and Prohibiting Transactions with Persons Who Commit, Threaten to 

Commit, or Support Terrorism), or other governmental action relating thereto, or (c) Controls or 

is Controlled by any Person listed in clause (ii)(a) or (b). 
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“Property” shall have the meaning set forth in the Preamble. 

“Property Owner” shall have the meaning set forth in the Preamble.   

 “Regulations” shall mean the Treasury Regulations promulgated pursuant to the 

Code, as amended from time to time, including the corresponding provisions of any successor 

regulations.  

“Regulatory Allocations” shall have the meaning provided in Section 7.3(h). 

“Revised Partnership Audit Procedures” means the provisions of Subchapter C of 

Subtitle A, Chapter 63 of the Code, as amended by P.L. 114-74, the Bipartisan Budget Act of 

2015 (together with any subsequent amendments thereto, Treasury Regulations promulgated 

thereunder, and published administrative interpretations thereof) or any similar procedures 

established by a state, local, or non-U.S. taxing authority. 

“Sale Notice” shall have the meaning set forth in Section 9.8. 

“Sale Price” shall have the meaning set forth in Section 9.8. 

 “Subsidiary” or “Subsidiaries” shall mean any Person or Persons of which fifty 

percent (50%) or more is owned, directly or indirectly, by the Company.  

“Tax Matters Member” shall mean Managing Member.  

“Timberline” shall have the meaning set forth in the Preamble. 

“Transfer” means, as a noun, any transfer, sale, assignment, exchange, charge, 

pledge, gift, hypothecation, conveyance, encumbrance or other disposition, voluntary or 

involuntary, by operation of law or otherwise and, as a verb, voluntarily or involuntarily, by 

operation of law or otherwise, to transfer, sell, assign, exchange, charge, pledge, give, 

hypothecate, convey, encumber or otherwise dispose of. 

“Unreturned Capital Contributions” shall have the meaning set forth in Section 

6.3. 
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