
 

First Supplement 
to the Confidential Private Placement Memorandum of  

ExchangeRight Net Leased Portfolio 36 DST dated June 8, 2020 
(Dated July 1, 2020) 

 
This First Supplement (“First Supplement”) modifies and supplements the Confidential Private Placement 

Memorandum of ExchangeRight Net Leased Portfolio 36 DST dated June 8, 2020 (the “Memorandum”).  This First 
Supplement modifies and supplements certain information contained in the Memorandum and should be read in its entirety, in 
conjunction with, and not in lieu of, the Memorandum.  Any statement contained in the Memorandum, including the exhibits 
thereto, will be deemed to be modified and/or superseded only to the extent indicated herein.  To the extent any statement 
contained in this First Supplement is inconsistent with any statement in the Memorandum, such statement in this First 
Supplement shall be deemed to have superseded such statement in the Memorandum.  Terms with initial capitals not otherwise 
defined in this First Supplement have the meanings set forth in the Memorandum. 

This First Supplement only reflects changes to the Memorandum. Certain dollar amounts and percentages 
throughout the Memorandum, especially those relating to the Loan and the Properties, have changed since the date of 
the Memorandum.  You should read the Memorandum and this First Supplement in their entirety before investing in 
an Interest. 

The Sponsor received the Tax Opinion from Tax Counsel as of the date of this First Supplement, and the Tax 
Opinion is attached hereto as Exhibit F. The Trust has (i) closed the Loan and (ii) acquired the Properties, and thus 
prospective Investors may now acquire Interests in the Trust. 

Certain Investors may have received the Confidential Private Placement Memorandum of ExchangeRight Net Leased 
Portfolio 36 DST dated June 8, 2020 (the “Pre-Closing PPM”).  Those Investors who received the Pre-Closing PPM should 
note that the Memorandum and this First Supplement modify and/or supersede the Pre-Closing PPM in its entirety.  To the 
extent any statement or discussion contained in the Pre-Closing PPM is inconsistent with any statement in the Memorandum 
and/or the First Supplement, such statement in the Memorandum and/or this First Supplement shall be deemed to have 
superseded such statement in the Pre-Closing PPM.   

DESCRIPTION OF THE PROPERTIES & OFFERING 

The Description of the Properties & Offering Section of the Memorandum has been modified as highlighted in bold 
below: 

The Trust closed on the Loan with the Lender on July 1, 2020 with an interest rate of 3.750%.  As of the date of 
this First Supplement, the Properties are owned 100% by the Trust.  The Loan is secured by two Properties.  

During the period commencing May 22, 2020 through July 1, 2020 (the “Loan Closing Date”), the Trust acquired 
both Properties for an aggregate purchase price of $38,867,268 from third parties unaffiliated with the Trust (collectively, the 
“Sellers”).  The Properties are owned 100% by the Trust. 
 

SUMMARY 
 

The Summary Section of the Memorandum has been modified as highlighted in bold below: 

Financing: 
 

The Trust purchased the Properties with a loan of $20,208,300 (the “Loan”) obtained from Lender, which Loan closed 
on the Loan Closing Date.  The Loan has a four-year fixed-rate term and an interest rate of 3.750% per year with interest only 
payments for the entire term of the Loan.  The Loan is prepayable during the first year with a 3% fee, during the second year 
with a 2% fee, during the third year with a 1% fee, and prepayable without penalty thereafter. Additionally, if the Trust has 
not paid all principal and interest due under the Loan prior to the Maturity Date (as defined in the Loan Agreement), 
the Loan has three 12-month automatic renewal options with option exercise fees payable to Lender upon such extensions 
as follows: (i) first extension 10 bps; (ii) second extension 20 bps; and (iii) third extension 35 bps.  During these extension 
periods, (A) if the two Tenant leases have been extended on such terms and conditions that are satisfactory to Lender, 
then the Trust shall make monthly principal and interest payments based upon a 20 year amortization schedule 
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beginning on the first day of the Extension Period commencing on the initial Maturity Date of the Note and thereafter 
on the same date of each month thereafter until the expiration of the Extension Period then in effect or (B) if the two 
Tenant leases have not been extended on such terms and conditions that are satisfactory to Lender, then all cash flow 
from the Properties, net of normal Property expenses and interest payments on the Loan, will be deposited into the 
Reserve Account (as defined in the Loan Agreement) and shall serve as additional collateral for the Loan and the Trust 
shall not be permitted to pay any distributions to the Owners during such periods. Due to restrictions in the Trust 
Agreement, however, the extensions referenced above cannot be exercised unless there is an LLC Conversion.. See 
“Acquisition Terms and Financing.” 
 
Reserves: 
 
 The Loan Documents required a repair and capital expense reserve that was withheld from Loan proceeds by 
Lender and deposited on the Trust’s behalf on the Loan Closing Date in the amount of $323,500 (the “Reserve Account”), 
which funds shall be held by Lender and reimbursed to the Trust upon completion of approved costs and repairs at the 
Properties. 
 
Cash Management Accounts:   
 
*Please note, that the final Loan Documents do not require a separate cash management account and, thus, the 
language stricken below was removed from the Memorandum. 
 

It is anticipated that the Lender shall have the right under the Loan Documents to require the Trust to maintain 
(and shall cause the Master Lessee to maintain) its depository and operating accounts related to the Properties with 
Lender. The Trust shall (or shall cause Master Lessee or Manager to) at all times cause all Rents (as defined in the Loan 
Agreement) relating to the Properties to be transmitted directly into a deposit account established and maintained by 
the Trust with Lender (the “Deposit Account”). At the end of each business day, absent an Event of Default (as defined 
below), funds deposited into the Deposit Account shall be swept by Lender into Master Lessee’s operating account 
established and maintained by Master Lessee with Lender. The Deposit Account and any Subaccount (as defined in the 
Loan Agreement) will be under the sole control and dominion of Lender, and neither the Trust nor Master Lessee shall 
have any right of withdrawal therefrom during the continuance of an Event of Default. 
 

 

SPONSOR BACKGROUND 

The Description of the Properties Section of the Memorandum has been modified as highlighted in bold below: 

ExchangeRight is a private real estate investment firm focused on the acquisition and investment management of single-
tenant retail properties and value-add multifamily properties nationwide. Formed in 2012, ExchangeRight has successfully 
executed an investment strategy based on a disciplined acquisition approach.  The principals directly oversee all investment 
functions, including acquisition due diligence, financing, asset management and dispositions. ExchangeRight and its affiliates 
have experienced growing national demand for their offerings, with over $2.7 billion in assets under management- targeting the 
acquisition of $600+ million in additional net-leased assets per year. ExchangeRight’s assets currently include over 675 
properties which total over 14 million square feet and are located in 38 different states.  In addition, the Sponsor is currently 
operating three preferred equity funds and two companies that make short-term debt investments into investment properties.  
The principals of ExchangeRight are Joshua Ungerecht, David Fisher and Warren Thomas (the “Key Principals”).  See 
“Organization and Management.”  ExchangeRight is the sole member of the Manager, the Property Manager and the Master 
Lessee.  Accordingly, the Manager, the Property Manager and the Master Lessee are Affiliates owned by the same entity and, 
thus, any agreements between the parties are not the result of arm’s-length negotiations.  See “Conflicts of Interest.”  
ExchangeRight’s principal place of business is 1055 E. Colorado Blvd., Suite 310, Pasadena, CA 91106. 
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DESCRIPTION OF THE PROPERTIES 
 

The Description of the Properties Section of the Memorandum has been modified as highlighted in bold below: 

Menomonee Falls (Appleton Avenue), Wisconsin Property 
 

Property: An approximately 103,611 square foot single-tenant retail building on approximately 11.33 acres located 
at N77 W 14435 Appleton Avenue, Menomonee Falls, Wisconsin 53051.  The building was constructed 
in 2010. 
 

Lease: The Property is currently 100% leased to one tenant, Roundy’s Supermarkets, Inc., conducting business as 
Pick ‘n Save.  The lease is guaranteed by The Kroger Co., an Ohio corporation, which has a credit rating 
of “BBB” by S&P. This is a double net (“NN”) lease.  

Seller: On May 22, 2020, the Property was purchased by the Trust for $28,428,268 from an unaffiliated third 
party. 
 

Appraisal: On March 15, 2020, an appraisal was prepared by CBRE, Inc. for the Lender, which appraisal 
indicated that the Property had an estimated market value “As Is” of $28,500,000 The appraisal was 
prepared solely for the Lender and its Affiliates and may not be relied upon by the Trust or the 
Owners and, thus, Owners must rely solely on the other information provided in this Memorandum 
and their own due diligence in determining a valuation of the Properties. 
 

Environmental: On March 3, 2020, a Phase I was prepared by Partner Engineering & Science, Inc. (“Partner”) for 
ExchangeRight, which Phase I may be relied upon by the Trust and the Investors.  The Phase I indicated 
that there were no hazardous or toxic substances identified, present or being improperly generated, used, 
stored or disposed of at the Property.  The Phase I included materials defined under the RCRA.  The Phase 
I concluded that at the time of the Phase I, there were no recognized environmental conditions identified in 
connection with the Property.  Partner had no recommendations for further investigations.  See “RISK 
FACTORS - Environmental Liability.” 
 

Zoning: C-4, Suburban Retail Business Zone. 
 

 

[DESCRIPTION OF THE PROPERTIES CONTINUED ON THE NEXT PAGE] 
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Sussex (Main Street), Wisconsin Property 
 

Property: An approximately 83,771 square foot retail building (the “Shopping Center”) on approximately 15.83 
acres located at N65 W 24838 Main Street, Sussex, Wisconsin 53089, approximately 61,447 square feet of 
which is leased to Roundy’s Supermarkets, Inc., conducting business as Pick ‘n Save (the “Pick ‘n Save 
Property”), and 22,324 of which represents in-line space (the “In-Line Property”) that will be 
economically separated from this offering via a long-term ground lease structure (detailed below).  The 
building was constructed in 1998. 
 

Lease: The Pick ‘n Save Property is currently 100% leased to one tenant, Roundy’s Supermarkets, Inc. (guaranteed 
by The Kroger Co., an Ohio corporation, which has a credit rating of “BBB” by S&P), conducting business 
as Pick ‘n Save.  The lease is guaranteed by The Kroger Co., an Ohio corporation, which has a credit rating 
of “BBB” by S&P. This is a NN lease.  
 
The Trust only desired to acquire the Pick ‘n Save Property that was part of the Shopping Center given its 
focus on single-tenant, net-leased necessity retail and healthcare properties that are anticipated to generate 
stable income from their long-term in-place leases. However, the Shopping Center is only one tax parcel 
that includes the In-Line Property. As such, the Master Lessee entered into a 50-year ground lease with 
Telos Capital, LLC, an Iowa limited liability company, an affiliate of the Sponsor (“Telos”) for the 
approximately 22,324 square foot In-Line Property (the “Ground Lease”) at Closing in order to achieve 
the economic separation of parcels originally desired by the Trust. Telos, or its assignee, will be solely 
responsible for all of the duties and obligations with respect to the In-Line Property during the term of the 
Ground Lease, including, but not limited to, maintenance and repairs, taxes, insurance, utilities, and 
common area maintenance costs obligations. As a result of the Ground Lease, the Master Lessee, and the 
Trust are not anticipated to have any duties or obligations with respect to the In-Line Property and, as such, 
no costs or other impact from the In-Line Property have been incorporated into the Pro Forma. 
 

Seller: On June 24, 2020, the Property was purchased by the Trust for $10,439,000 from an unaffiliated third 
party.  
 

Appraisal: On June 3, 2020, an appraisal was prepared by CBRE, Inc., a nationally recognized appraiser for 
the Lender for the Pick ‘n Save Property, which appraisal indicated an “As Is” estimated market 
value for the Pick ‘n Save Property of $10,580,000. The appraisal is being prepared solely for the 
Lender and its Affiliates and may not be relied upon by the Trust or the Owners and, thus, Owners 
must rely solely on the other information provided in this Memorandum and their own due diligence 
in determining a valuation of the Properties. 
 

Environmental: On April 30, 2020, a Phase I was prepared by Partner for ExchangeRight, which Phase I may be relied 
upon by the Trust and the Investors.  The Phase I indicated that there were no hazardous or toxic substances 
identified, present or being improperly generated, used, stored or disposed of at the Property.  The Phase I 
included materials defined under the RCRA.  The Phase I concluded that at the time of the Phase I, there 
were no recognized environmental conditions identified in connection with the Property.  Partner had no 
recommendations for further investigations.  See “RISK FACTORS - Environmental Liability.” 
 

Zoning: B-2 Regional Business District. 
 

 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 
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ESTIMATED USE OF PROCEEDS 

The Estimated Use of Proceeds Section of the Memorandum has been modified as highlighted in bold below: 

 Source of Funds    Amount   % of Total Sources 
 Total Owner Equity    $24,295,000   54.59% 
 Senior Loan    $20,208,300   45.41% 
 Total Sources    $44,503,300   100.00% 
  
 
Use of Funds 

   
 

Amount 

  
% of Maximum 

Offering Amount 

 
 

% of Total Sources 
 Costs of Acquisition       
 Total Acquisition Cost(1)   $40,299,062   90.55% 
 Acquisition Fee(2)   $609,241  2.51% 1.36% 
 Reallowance of Acquisition Fee(3)   $242,950  1.00% 0.55% 
 Tax and Insurance Prepaids and Reserves(4)    $14,390    0.06% 0.03% 
 Reserves for Operations and Asset 
Management (5) 

  $1,194,729  4.91% 2.69% 
 

        
        
 Total Acquisition Related Costs   $42,360,372   95.18% 
        
 Selling Commissions and Expenses       
 Selling Commissions and Broker-Dealer’s 
Marketing and Due Diligence Allowance(6) 

   
$1,943,600 

  
8.00% 

 
 4.37% 

 Syndication Costs(7)    $70,000  0.29% 0.16% 
  Third Party Due Diligence 
Reports(8) 

   $20,000  0.08% 0.04% 

 Organizational & Offering Costs(9)    $48,590  0.20% 0.11% 
 Marketing, Distribution, and 
Sponsorship Cost(10) 

    
$60,738 

  
0.25% 

 
0.14% 

 Total Selling Commissions and 
Expenses 

   $2,142,928   4.82% 

          
 Total Uses    $44,503,300   100.00% 

 

Notes:   

(1) In purchasing the Properties and creating this Offering, the Sponsor utilized its own equity and equity raised from third 
parties through entities affiliated with the Sponsor. As proceeds are raised through the sale of Interests, all of this equity 
will be repaid to the Sponsor and the entities affiliated with the Sponsor. Repayment of this amount shall be made from 
distributions and redemption proceeds associated with the Class 2 Interests. Repayment is not an obligation of the Trust 
or secured by the Properties. 

The acquisition of the Properties resulted in $1,669,231 of acquisition related costs which is reduced by $237,437 in 
seller credits. Acquisition related costs are made up of the following fees and expenses: 

• $120,000 of net closing costs associated with the acquisition of the Properties and previously paid by the 
Sponsor, which include escrow fees, title fees, attorneys’ fees, prorations, and document preparation fees. The 
Sponsor will be responsible for any such fees in excess of these sums and will be entitled to retain any unused 
funds on a nonaccountable basis. 

• $1,090,148 in estimated financing costs payable to third parties and Affiliates of the Sponsor in connection 
with various equity and debt financing agreements associated with acquiring the Properties. 

• $80,000 in Appraisal, Phase 1 and Due Diligence expenses paid to third parties. 
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• $217,083 in Loan Fees and financing costs payable as follows: (i) $202,083 of this fee is payable to Bankers 
Trust as a loan origination fee (ii) $15,000 will be used to reimburse the Sponsor on a nonaccountable basis 
for finance and acquisition fees associated with the line of credit issued to the Sponsor by Great Western Bank, 
and used by the Trust to acquire the Properties.  

• $60,000 in estimated Lender legal fees. 
• $15,000 in Lender consultant fees. 
• $12,000 in local counsel legal opinion fees required by the Lender to close the Loan. 
• $50,000 to reimburse the Sponsor on a nonaccountable basis for legal fees for real estate matters (leases, 

contracts, title/survey, due diligence, etc.), including the legal fees for local counsel required for closings with 
respect to the acquisition of the Properties. The Sponsor will be responsible for any such fees in excess of 
these sums and will be entitled to retain any unused funds on a nonaccountable basis. 

• Aggregate closing credits from sellers amounting to $237,437 reduced the Sponsor’s acquisition related costs, 
and are being used to increase reserves for operations and asset management for the benefit of the Trust.  

• $25,000 in fees associated with the establishment of single purpose entities for the acquisition of the Properties 
and to satisfy the requirements of the Lender. The Sponsor will be responsible for any such fees in excess of 
these sums and will be entitled to retain any unused funds on a nonaccountable basis. 

(2) These funds will be used by the Trust to redeem 100% of the Sponsor’s Class 2 interests on a proportionate basis.  One 
Class 2 beneficial ownership interest will be redeemed in part for approximately $6,092.41 for each Class 1 beneficial 
ownership interest sold. 

(3) Up to a maximum of $242,950 (1%) of the gross proceeds of the Offering of Interests may be paid to ExchangeRight 
Securities, LLC, a FINRA member Broker-Dealer (“ERS”), an Affiliate of the Trust and Sponsor to oversee the 
wholesaling activities of ExchangeRight’s Senior Vice Presidents of Sales and National Account Director to the extent 
that these activities involve direct interaction with retail investors; provided, however, any such fees that are not paid 
to ERS will be retained by the Sponsor on a nonaccountable basis. Such funds may be reallowed pro-rata based on the 
redemption of the Class 2 beneficial ownership interests.  Up to $2,429.50 may be reallowed for each Class 1 beneficial 
ownership interest sold. 
 

(4) This $14,390 of prepaids were paid on the Trust’s behalf on the Loan closing date for insurance related to the Properties 
and are subsequently reimbursed by the Tenants of the Properties. Such amounts will be retained by the Trust on an 
accountable basis for the benefit of investors.  

(5) This amount will be retained by the Trust on an accountable basis as a reserve to be used for future repairs and 
replacements at the Properties and operational and asset management costs incurred in the course of managing the 
Properties and the portfolio, including unreimbursed tax and insurance payments, and bank, accounting, tax, and filing 
fees incurred by Master Lessee on behalf of the Trust. This amount includes the $323,500 of Reserve Account 
required by Lender which was withheld from Loan proceeds by Lender and deposited on the Trust’s behalf on 
the Loan closing.  

(6) Offers and sales of Interests will be made on a “best efforts” basis by broker-dealers (“Broker-Dealers”) who are 
members of Financial Industry Regulatory Authority (“FINRA”).  The following fees will be paid from the proceeds 
of the Offering (the “Offering Proceeds”) in connection with the marketing and syndication of the Interests:  (i) Selling 
Commissions of up to $1,579,175 (6.5%) of the Offering Proceeds (“Selling Commissions”) to the Broker-Dealers; 
(ii) a nonaccountable marketing and due diligence allowance of up to $242,950 (1%) of the Offering Proceeds to the 
Broker-Dealers; and (iii)  $121,475 (0.5%) of the Offering Proceeds to ERS, which up to half of such amount may be 
reallowed to the Broker-Dealers at the discretion of ERS (collectively, the “Selling Commissions and Expenses”).  
The aggregate amount of the Selling Commissions and Expenses will not exceed 8% of the Maximum Offering 
Amount; provided, however, the Sponsor may pay higher marketing and due diligence allowances for certain Broker-
Dealers, which Broker-Dealers would accept reduced Selling Commissions on a pro rata basis.  The Sponsor will be 
responsible for any Selling Commissions and Expenses in excess of these sums and will be entitled to retain any unused 
funds on a nonaccountable basis.  The Sponsor may pay reduced Selling Commissions and Expenses or waive such 
sums with respect to Interests purchased by Affiliates and other persons.  See “Plan of Distribution.”  In the event an 
Investor independently uses the services of a registered investment advisor (“RIA”) and not a Broker-Dealer in 
connection with the purchase of Interests, no Selling Commissions will be payable with respect to its purchase of such 
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Interests, which will have the effect of increasing the amount of Interests purchased by such Investor (but not including 
any amount up to 0.5% that is reallowed to ERS).  The payment of any fees or similar compensation to such RIA will 
be the sole responsibility of such Investor, and the Trust will have no liability for any such compensation. The proceeds 
to the Trust per Interest will not be affected by this waiver of Selling Commissions.   

 (7) This $70,000 will be made up of the following fees and expenses:  

• $20,000 is a nonaccountable fee paid to the Sponsor or third parties to pay for syndication costs of the Offering, 
including costs for preparation and printing of the Offering materials and documents, “Blue Sky” costs, sales 
and marketing expenses and various other costs associated with the Offering. The Sponsor will be responsible 
for any such fees in excess of these sums and will be entitled to retain any unused funds on a nonaccountable 
basis. 

• $20,000 in miscellaneous document/loan closing legal expenses. 
• $15,000 for preparation of the PPM and Offering document paid to third parties. 
• $15,000 for preparation of the Tax Opinion paid to third parties. 

 
(8)  The Sponsor will be reimbursed on a nonaccountable basis for expenses incurred in connection with the Offering for 

third party due diligence costs. These costs include fees for review of the Offering to due diligence firms. In addition, 
these fees include site visit, inspection, and other review and diligence costs incurred as part of the acquisition of the 
properties.  As part of this diligence, Sponsor has incurred costs including, but not limited to, sales reports, subscriptions 
for market research data, and demographic reports. 
 

(9) The Sponsor will be reimbursed on a nonaccountable basis for expenses incurred in connection with the Offering and 
the organization of the Trust, including, but not limited to, single purpose entity formation, legal and accounting fees, 
marketing expenses, and other costs and expenses directly related to the Offering and organization of the Trust, all of 
which are being initially paid by the Sponsor.  The Sponsor anticipates that the expenses incurred in connection with 
the Offering and the organization of the Trust will not be greater than $48,590 (0.20% of the Maximum Offering 
Amount). The Sponsor will be responsible for any such fees in excess of these sums and will be entitled to retain any 
unused funds on a nonaccountable basis.   

(10) This $60,738 will be paid to the Sponsor to reimburse the Sponsor for accounting fees, due diligence expenses, 
marketing, distribution, and sponsorship costs with respect to the Offering. 

 

RISK FACTORS 

The Risk Factors Section of the Memorandum has been modified as highlighted in bold below: 

Real Estate Risks 

 Purchase Price for Interests in Excess of Appraised Value.  The $44,503,300 aggregate purchase price for 
the Interests (including indebtedness, the down payment for the purchase of the Properties and commissions, costs, fees and 
expenses relating to the acquisition of the Properties (including fees to Affiliates of the Sponsor) and this Offering) is in excess 
of the appraised value of the Properties of $39,080,000, which appraised value was determined by appraisals obtained by the 
Lender and which cannot be relied upon by the Sponsor, the Trust or the Owners).  As a result, if the Trust were to sell the 
Properties, it is possible that the proceeds would be significantly lower than the Owners’ investment.  The Properties will need 
to appreciate in value to return an Owner’s investment upon resale.  No assurance can be given that the Properties will appreciate 
in value over the life of an investment in the Interests.  Each prospective Investor must consult with their own legal, tax and 
business advisors concerning the validity and reasonableness of investing in an Interest. 

Acquisition Terms and Financing Risks 
 

Carve-Outs to Nonrecourse Liability on the Loan.  The Loan will be recourse to the Trust upon certain events listed 
below (the “Recourse Events”). Recourse may be had against Joshua Ungerecht, David Fisher and/or Warren Thomas for 
certain bad acts as described below and environmental indemnification.  The non-recourse “bad act” carve-outs that are in the 
Loan Documents are as follows:  
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(a) The failure of the Trust to deliver to Lender any condemnation proceeds or insurance proceeds which 
the Trust has received with respect to the Collateral and to which the Lender is entitled pursuant to the terms of the 
Loan Document; 

 
(b) The failure of the Trust to deliver to Lender any security deposits for leasing space in the Collateral 

and any rentals or income for leasing space in the Collateral received by the Trust after the occurrence of a Default (as 
defined in the Loan Agreement); 

 
(c) Claims made or suits brought for investigation, study, remedial work, monitoring, or other costs and 

expenses arising from or associated with response to any environmental matters in connection with the Collateral, 
including but not limited to, any (i) breach by the Trust of any covenant under Section 7.17 of the Loan Agreement; (ii) 
water pollution, air pollution, noise, odor, spills, leaks or inadvertent discharges, emissions or releases, or generation, 
transportation, storage, treatment or disposal of solid waste, including hazardous waste, hazardous substances, 
pollutants and contaminants; (iii) injury, sickness, disease or death of any person; or (iv) damage to any property, 
regardless of whether the cause of the injury or damage occurred prior to or after the date of this Guaranty; should 
Lender become obligated, by judicial or administrative judgment or settlement of a claim, to pay any amounts for 
response to any environmental contamination associated or connected with the Trust’s or any Guarantor’s business or 
the Collateral, any payment by Lender shall be deemed an additional Recourse Obligation to Lender and shall be 
immediately due and payable to Lender, and shall bear interest until paid at the default interest rate specified in the 
Note; Guarantor’s obligations under this paragraph (c) shall survive the Trust’s payment of the Indebtedness (as defined 
in the Loan Agreement);  

 
(d) All delinquent taxes, assessments, and other similar charges levied against the Collateral; 
 
(e) All loss, damages, and expenses incurred by Lender and arising from: any fraudulent or material 

misrepresentation or breach of warranty of the Trust or any Guarantor; the Trust making any payment to any person, 
other than Lender, to the extent such payment shall be deemed a fraudulent conveyance under applicable laws; any 
certification, financial statement or other information furnished by or on behalf of the Trust to Lender to induce Lender 
to loan the money evidenced by the Note which proves to have been inaccurate or false in any material respect when 
made, or any gross negligence or willful misconduct of the Trust or any Guarantor; 

 
(f) All loss, damages, and expenses incurred by Lender resulting from the Trust declaring bankruptcy 

or seeking protection under any provision of any federal or state bankruptcy or insolvency law, or in the event the 
Collateral shall be subject to the administration or control of any bankruptcy court, trustee, referee, or other official; 

 
(g) All loss, damages, and expenses incurred by Lender arising from any intentional physical waste to 

the Collateral caused by the Trust or any Guarantor; 
 
(h) Any loss (including any Prepayment Premium (as defined in the Loan Agreement)), cost or expense 

resulting from acceleration of the maturity of the Note due to application of the “due on sale” or “further encumbrance” 
provisions contained in the Loan Documents; or 

 
(i) Any transfer or other taxes, costs, and reasonable attorneys’ fees incurred by Lender in connection 

with the enforcement of the Loan Documents. 
 

ACQUISITION TERMS AND FINANCING 
 

The Acquisition Terms and Financing Section of the Memorandum has been modified as highlighted in bold below: 

Basic Loan Terms   

The Trust purchased the Properties with a loan of $20,208,300 (the “Loan”) obtained from Lender, which Loan closed 
on the Loan Closing Date.  The Loan has a four-year fixed-rate term and an interest rate of 3.750% per year with interest only 
payments for the entire term of the Loan.  The Loan is prepayable during the first year with a 3% fee, during the second year 
with a 2% fee, during the third year with a 1% fee, and prepayable without penalty thereafter. Additionally, if the Trust has 
not paid all principal and interest due under the Loan prior to the Maturity Date (as defined in the Loan Agreement), 



 
 

 
 

9 

the Loan has three 12-month automatic renewal options with option exercise fees payable to Lender upon such extensions 
as follows: (i) first extension 10 bps; (ii) second extension 20 bps; and (iii) third extension 35 bps.  During these extension 
periods, (A) if the two Tenant leases have been extended on such terms and conditions that are satisfactory to Lender, 
then the Trust shall make monthly principal and interest payments based upon a 20 year amortization schedule 
beginning on the first day of the Extension Period commencing on the initial Maturity Date of the Note and thereafter 
on the same date of each month thereafter until the expiration of the Extension Period then in effect or (B) if the two 
Tenant leases have not been extended on such terms and conditions that are satisfactory to Lender, then all cash flow 
from the Properties, net of normal Property expenses and interest payments on the Loan, will be deposited into the 
Reserve Account and shall serve as additional collateral for the Loan and the Trust shall not be permitted to pay any 
distributions to the Owners during such periods. The Trust intends to execute its aggregated exit strategy on behalf of 
investors prior to the end of the fourth year when the cash flow sweeps could go into effect if the Tenant leases are not 
extended. Due to restrictions in the Trust Agreement, however, the extensions referenced above cannot be exercised 
unless there is an LLC Conversion. The loan documents shall include the following documents (collectively, the “Loan 
Documents”): (i) the Loan agreement dated as of the Loan Closing Date between the Trust and Lender for the Loan (the 
“Loan Agreement”); (ii) the Promissory Note; (iii) the Guaranties; (iv) the Commercial Security Agreement; (v) the 
Mortgage; (vi) the Assignments of Rents and Leases; (vii) UCC-1 and UCC-3 Financing Statements; and (viii) any other 
document necessary to enter into the Loan.  Complete copies of the Loan Documents are available upon request to the 
Sponsor. 

Events of Default 

The occurrence of any one or more of the following events constitute an “Event of Default” under the Loan 
Documents: 

(a) Nonpayment when due of any principal or interest of the Note (as defined in the Loan Agreement). 
 
(b) Breach by the Trust or the Guarantors (as defined in the Loan Agreement) of any provision, 

agreement, or covenant of the Loan Documents, or breach by any Affiliate (as defined in the Loan Agreement) or Insider 
(as defined in the Loan Agreement) of any provision, agreement, covenant or obligation owed by the Affiliate or Insider 
to Lender that has existed for thirty (30) days. 
 

(c) Any Guaranty (as defined in the Loan Agreement), now or hereafter made, of any Obligation (as 
defined in the Loan Agreement) to Lender shall be repudiated or purported to be revoked; or any grant of Collateral (as 
defined in the Loan Agreement) by a Guarantor as security for any Obligation to Lender shall be repudiated or 
purported to be revoked. 
 

(d) Any representation or warranty made by the Trust, the Guarantors, manager, director, trustee or 
Beneficial Owner (as defined in the Loan Agreement) thereof, in the Loan Documents, or in any written statement or 
certificate now or later furnished by or for the Trust or any Guarantor in connection herewith, which shall prove to be 
untrue in any material respect as of the date upon which it was made. 
 

(e) The Trust or any Guarantor shall: (i) become insolvent; or (ii) be unable, or admit in writing their 
inability to pay their debts as they mature; or (iii) make a general assignment for the benefit of creditors or to an agent 
authorized to liquidate any substantial amount of their property; or (iv) become the subject of an “order for relief” 
within the meaning of the United States Bankruptcy Code; or (v) file an answer to a creditor’s petition (admitting the 
material allegations thereof) for liquidation, reorganization or to effect a plan or other arrangement with creditors; or 
(vi) apply to a court for the appointment of a receiver for any of their assets; or (vii) have a receiver appointed for any 
of its assets (with or without their consent); or (viii) otherwise become the subject of any insolvency proceedings. 
 
 

(f) Lender shall at any time deem its position insecure for any reason.  For purposes of this provision, 
the terms “insecure” and “insecurity” shall mean that such facts or circumstances exist or appear to exist from which a 
reasonably prudent banker would deem its position with respect to repayment of the Obligations to Lender or to the 
Collateral to be materially impaired, at risk, in jeopardy, or otherwise subject to potential loss, regardless of whether 
some other Event of Default (as defined in the Loan Agreement) has occurred. 
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(g) Any indebtedness greater than Ten Thousand Dollars ($10,000.00) of the Trust or the Guarantors to 
a person or entity other than Lender that shall have been accelerated or in default for any reason, unless such 
indebtedness is disputed or contested in good faith by the Trust or the Guarantors or the Trust or the Guarantors have 
obtained a bond or otherwise insured against a judgment adverse to them, and written notice thereof is provided to 
Lender. 

 
(h) Written notice is given to the Trust or to the Guarantors by Lender that, in the good faith opinion of 

Lender, any litigation or governmental proceeding which has been instituted against the Trust or the Guarantors will to 
a material extent adversely affect the financial condition or continued operation of Trust or the Guarantors and such 
litigation or proceeding is not dismissed, bonded or otherwise insured against a judgment adverse to the Trust or the 
Guarantors within ten (10) days after such notice. 

 
(i) Any asset of Trust or the Guarantors is seized, attached or condemned pursuant to legal process and 

the same is not bonded for or otherwise insured against within thirty (30) days thereafter. 
 

(j) (i) If any federal, state, or local agency asserts or creates a lien upon any or all of the assets, 
equipment, property, leaseholds, or other facilities of the Trust or the by reason of the occurrence of a hazardous 
discharge or environmental complaint; or (ii) If any federal, state, or local agency asserts a claim against the Trust and 
its assets, equipment, property, leaseholds, or other facilities for damages or cleanup costs relating to a hazardous 
discharge or an environmental complaint; provided, however, that such claim shall not constitute a default if, within five 
(5) business days of the occurrence giving rise to the claim if: (A) The Trust can prove to Lender’s satisfaction that they 
have commenced and are diligently pursuing either (x) a cure or correction of the event which constitutes the basis for 
the claim, and continues diligently to pursue such cure or correction to completion or (y) proceedings for an injunction, 
a restraining order or other appropriate emergency relief preventing such agency or agencies from asserting such claim, 
which relief is granted within ten (10) business days of the occurrence giving rise to the claim and the injunction, order 
or emergency relief is not thereafter dissolved or reversed on appeal; and (b) The Trust has posted a bond, letter of credit 
or other security satisfactory in form, substance, and amount to both Lender and the agency or entity asserting the claim 
to secure the proper and complete cure or correction of the event which constitutes the basis for the claim. 
 

(k) The Trust shall: (i) dissolve or terminate its existence as a going business; or, (ii) twelve months after 
the date of this Loan Agreement, change twenty five percent (25%) or more of the Beneficial Owners of the Trust unless 
as a result of estate planning purposes or the death of a Beneficial Owner; or, (iii) terminate or otherwise change the 
ownership of ExchangeRight Asset Management LLC as the manager of the Real Estate. 
 
Recourse Provisions 

The Loan will be recourse to the Trust upon certain events (as defined in the Loan Agreement) and recourse may be 
had against Joshua Ungerecht, David Fisher and/or Warren Thomas for (i) “bad acts” as described below and (ii) environmental 
Indemnification.  The non-recourse “bad act” carve-outs that are in the Loan Documents are as follows:  

(a) The failure of the Trust to deliver to Lender any condemnation proceeds or insurance proceeds which 
the Trust has received with respect to the Collateral and to which the Lender is entitled pursuant to the terms of the 
Loan Document; 

 
(b) The failure of the Trust to deliver to Lender any security deposits for leasing space in the Collateral 

and any rentals or income for leasing space in the Collateral received by the Trust after the occurrence of a Default (as 
defined in the Loan Agreement); 

 
(c) Claims made or suits brought for investigation, study, remedial work, monitoring, or other costs and 

expenses arising from or associated with response to any environmental matters in connection with the Collateral, 
including but not limited to, any (i) breach by the Trust of any covenant under Section 7.17 of the Loan Agreement; (ii) 
water pollution, air pollution, noise, odor, spills, leaks or inadvertent discharges, emissions or releases, or generation, 
transportation, storage, treatment or disposal of solid waste, including hazardous waste, hazardous substances, 
pollutants and contaminants; (iii) injury, sickness, disease or death of any person; or (iv) damage to any property, 
regardless of whether the cause of the injury or damage occurred prior to or after the date of this Guaranty; should 
Lender become obligated, by judicial or administrative judgment or settlement of a claim, to pay any amounts for 
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response to any environmental contamination associated or connected with the Trust’s or any Guarantor’s business or 
the Collateral, any payment by Lender shall be deemed an additional Recourse Obligation to Lender and shall be 
immediately due and payable to Lender, and shall bear interest until paid at the default interest rate specified in the 
Note; Guarantor’s obligations under this paragraph (c) shall survive the Trust’s payment of the Indebtedness (as defined 
in the Loan Agreement);  

 
(d) All delinquent taxes, assessments, and other similar charges levied against the Collateral; 
 
(e) All loss, damages, and expenses incurred by Lender and arising from: any fraudulent or material 

misrepresentation or breach of warranty of the Trust or any Guarantor; the Trust making any payment to any person, 
other than Lender, to the extent such payment shall be deemed a fraudulent conveyance under applicable laws; any 
certification, financial statement or other information furnished by or on behalf of the Trust to Lender to induce Lender 
to loan the money evidenced by the Note which proves to have been inaccurate or false in any material respect when 
made, or any gross negligence or willful misconduct of the Trust or any Guarantor; 

 
(f) All loss, damages, and expenses incurred by Lender resulting from the Trust declaring bankruptcy 

or seeking protection under any provision of any federal or state bankruptcy or insolvency law, or in the event the 
Collateral shall be subject to the administration or control of any bankruptcy court, trustee, referee, or other official; 

 
(g) All loss, damages, and expenses incurred by Lender arising from any intentional physical waste to 

the Collateral caused by the Trust or any Guarantor; 
 
(h) Any loss (including any Prepayment Premium (as defined in the Loan Agreement)), cost or expense 

resulting from acceleration of the maturity of the Note due to application of the “due on sale” or “further encumbrance” 
provisions contained in the Loan Documents; or 

 
(i) Any transfer or other taxes, costs, and reasonable attorneys’ fees incurred by Lender in connection 

with the enforcement of the Loan Documents.. 
 
Reserves 

 The Loan Documents required a repair and capital expense reserve that was withheld from Loan proceeds by 
Lender and deposited on the Trust’s behalf on the Loan Closing Date in the amount of $323,500 (the “Reserve Account”), 
which funds shall be held by Lender and reimbursed to the Trust upon completion of approved costs and repairs at the 
Properties. 

Cash Management Accounts 

*Please note, that the final Loan Documents do not require a separate cash management account and, thus, the 
language stricken below was removed from the Memorandum. 
 

It is anticipated that the Lender shall have the right under the Loan Documents to require the Trust to maintain 
(and shall cause the Master Lessee to maintain) its depository and operating accounts related to the Properties with 
Lender. The Trust shall (or shall cause Master Lessee or Manager to) at all times cause all Rents (as defined in the Loan 
Agreement) relating to the Properties to be transmitted directly into a deposit account established and maintained by 
the Trust with Lender (the “Deposit Account”). At the end of each business day, absent an Event of Default (as defined 
below), funds deposited into the Deposit Account shall be swept by Lender into Master Lessee’s operating account 
established and maintained by Master Lessee with Lender. The Deposit Account and any Subaccount (as defined in the 
Loan Agreement) will be under the sole control and dominion of Lender, and neither the Trust nor Master Lessee shall 
have any right of withdrawal therefrom during the continuance of an Event of Default. 
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PRIOR PERFORMANCE OF THE SPONSOR AND ITS AFFILIATES 
 

The Prior Performance of the Sponsor and its Affiliates Section of the Memorandum has been modified as 
highlighted in bold below: 

The Trust and the Master Lessee are all newly-formed entities with no operating history and the Manager is a recently-
formed entity with limited operating history.  The Key Principals of the Sponsor have been collectively engaged in the real estate 
business for over 55 years and during that time have consummated a significant amount of real estate transactions.  See 
“Organization and Management.”  The principal business of ExchangeRight and the Manager is the acquisition and management 
of investment property.  ExchangeRight is a private real estate investment firm focused on the acquisition and investment 
management of single-tenant retail properties and value-add multifamily properties nationwide.  The Key Principals directly 
oversee all investment functions, including acquisition due diligence, financing, asset management and dispositions.  Affiliates 
of the Sponsor previously acquired or have under contract over $2.7 billion of assets including over 675 properties that total 
over 14 million square feet and are located in 38 different states.  In addition, the Sponsor is currently operating two preferred 
equity funds and two companies that make short-term debt investments into investment properties. 

Completed Prior Programs 

Offering Description 
Program 
Offering 

Date 

Targeted 
Annualized 

Return 

Program 
Close Date 

Actual 
Annualized 

Return 

Investment 
Multiple 

Net-Leased 
Portfolio 1 

Portfolio of two long-term 
net-leased properties 

leased to Family Dollar. 
One of the two properties 
sold in January 2015 and 
the other sold in August 

2019. 

4/5/2012 7.25% 8/29/2019 9.40% – 
10.58% 

1.46X – 
1.51X 

 

 

Current Programs 
 

 
  

Offering Description 
Program 
Offering 

Date 

Targeted 
Annualized 

Return 

Actual 
Annualized 

Return 

Net-Leased Portfolio 35 

Portfolio of 4 long-term net-
leased properties leased to 

Tractor Supply (2) and 
Walgreens (2). 

6/17/20 6.00% 6.01% 

 
 
 
 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 
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SUMMARY OF THE MASTER LEASE 
 

The Summary of the Master Lease Section of the Memorandum has been modified as highlighted in bold below: 

Payment of the Properties’ Expenses  

The Master Lessee will be obligated to bear all costs of operating, maintaining, repairing, and managing and leasing 
the Properties (including property taxes, property insurance and utilities’ costs) other than Capital Expenses (as defined below), 
but may use Lender required reserves owned by the Trust to pay said costs, as described below. 

The Trust is financially responsible for casualty and condemnation restoration and all “Capital Expenses” of the 
Properties, which means all costs and expenses incurred in connection with the Properties that are normally capitalized, 
including, but not limited to: (i) repairs and replacements to roofs, chimneys, gutters, downspouts, paving, curbs, ramps, 
driveways, balconies, porches, patios, decks, foundations, exterior walls and all load bearing walls, exterior doors and doorways, 
windows, elevators, fences and gates, and (ii) exterior painting, with the Master Lessee assuming full and sole responsibility for 
the operation, repair, replacement, maintenance and management of the Properties. 

 Moreover, the Trust is not responsible for any Capital Expenses or, otherwise, for making or performing (or incurring 
any cost, expense or expenditure for the making or performing of) any repairs, replacements or improvements to, for and/or in 
respect of any of the Properties that the Trust determines (in its sole discretion) that it is not permitted to be responsible for, 
make, perform and/or incur pursuant to the terms of the Trust Agreement. In order to help the Trust defray its costs and 
expenses related to the Properties and to help the Master Lessee defray its costs and expenses related to the Properties, 
the Loan Documents required a repair and capital expense reserve that was withheld from Loan proceeds by Lender 
and deposited on the Trust’s behalf on the Loan Closing Date in the amount of $323,500 (the “Reserve Account”), which 
funds shall be held by Lender and reimbursed to the Trust upon completion of approved costs and repairs at the 
Properties. 
 

So long as the Reserve Account have not been totally depleted and subject to any required approvals of the Lender, the 
funds in the Reserve Account will be available to and may be withdrawn by the Master Lessee, upon receipt of consent from the 
Trust, to pay for costs and expenses in connection with Capital Expenses.  The Master Lessee’s use of the funds in the Reserve 
Account shall be without expense or obligation of the Master Lessee to repay the Trust or to replenish the Reserve Account.  If 
the Reserve Account are not available for any reason and funds of the Master Lessee are used to pay for expenses for which the 
Trust is responsible, such amounts will be treated as a loan from the Master Lessee to the Trust, which the Master Lessee may 
recover, including a reasonable rate of interest, in the Master Lessee’s sole discretion, out of the Reserve Account (if not 
depleted), by set off against Annual Base Rent, or from the proceeds from a Disposition of the Properties.  So long as the Reserve 
Account have not been totally depleted, the funds in the Reserve Account will also be available to and may be withdrawn by the 
Trust to pay for the costs of casualty and condemnation restoration and Capital Expenses, if permitted pursuant to the Loan 
Documents. 

FEDERAL INCOME TAX CONSEQUENCES 

The Federal Income Tax Consequences Section of the Memorandum has been modified as highlighted in bold below: 

The Sponsor has received the Tax Opinion from Tax Counsel, which is attached hereto as Exhibit F. 
 
Treatment of Gifts of Interests.  Generally, no gain or loss is recognized for federal income tax purposes as a 

result of a gift of property.  However, if a gift (including one made to an organization exempt under Code Section 
501(c)(3)) of an Interest is made at a time when the Owner’s share of the Properties’ non-recourse indebtedness exceeds 
the adjusted basis of the Owner in its Interest, the Owner may recognize gain for federal income tax purposes upon the 
transfer.  Such gain, if any, will generally be treated as capital gain.  Gifts of Interests may also be subject to a gift tax 
imposed under the rules generally applicable to all gifts of property. 

Foreclosure.  In the event of a foreclosure of a mortgage or deed of trust on any of the Properties, an Owner 
would realize gain, if any, in an amount equal to the excess of the Owner’s share of the outstanding mortgage attributable 
to the Property foreclosed upon over its adjusted tax basis in such Property, even though the Owner might realize an 
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economic loss upon such a foreclosure.  In addition, the Owner could be required to pay income taxes with respect to 
such gain even though the Owner may receive no cash distributions as a result of such foreclosure. 

If the Trust’s indebtedness (or a portion thereof) were to be cancelled without an accompanying foreclosure of 
a Property, then an Owner could have to recognize cancellation of debt income (subject to the applicability of one or 
more of the cancellation of debt exclusions, in which event such exclusion(s) might constitute only a “deferral” of such 
income effectuated by the Owner’s reduction of tax attributes – including tax basis), which would be taxed as ordinary 
income, for federal income tax purposes.  Also, the Owner would not be able to offset any such cancellation of debt 
income with any loss recognized by an Owner that would constitute a capital loss for federal income tax purposes. 

 
Limitation on Losses under the At-Risk Rules.  An Owner that is an individual or closely held corporation will be 

unable to deduct losses from the Properties, if any, to the extent such losses exceed the amount such Owner is “at risk.”  An 
Owner’s initial amount at risk will generally equal the sum of (1) the amount of cash paid for the Interest, (2) the amount, if any, 
of recourse financing obtained by the Owner to acquire its Interest, and (3) the amount of any qualified non-recourse 
indebtedness encumbering the Properties.  An Owner’s amount at risk will be reduced by the amount of any cash flow to 
such Owner and the amount of the Owner’s loss, and will be increased by the amount of the Owner’s income from the activity.  
Losses not allowed under the at-risk provisions may be carried forward to subsequent taxable years and used when the amount 
at risk increases. Tax Counsel will issue no opinion concerning the application of the at-risk rules to owners of Interests. 

Additional General Limitations on the Deductibility of Interest.  In addition to the limitations on the deductibility 
of interest incurred in connection with passive activities, and the “at-risk” rules, the following are additional restrictions 
on the deduction of interest: 

Capitalized Interest.  Interest on debt incurred to finance construction of real property is not currently 
deductible and must be capitalized as part of the cost of the real property. 

Interest Incurred to Carry Tax-Exempt Securities.  Code Section 265(a)(2) disallows any deductions for 
interest paid by a taxpayer on indebtedness incurred or continued for the purpose of buying or carrying tax-exempt 
obligations.  The application of Code Section 265(a)(2) turns on each Owner’s purpose for acquiring an Interest.  Thus, 
Code Section 265(a)(2) might be applied to an Owner whose purpose for investing in an Interest rather than in a 
nonleveraged investment is to enable such Owner to continue to carry tax-exempt obligations.  It should be noted that 
Code Section 7701(f) directs the IRS to prescribe regulations as may be necessary or appropriate to prevent the avoidance 
of provisions of the Code that deal with the linking of borrowings to investments through the use of related persons, pass-
through entities or other intermediaries.  Therefore, the provisions of Code Section 265(a)(2) may be applied to an Owner 
if the Owner does not himself or herself own tax-exempt obligations or stock of a regulated investment company that 
distributes exempt interest dividends but rather such obligations or stock are owned by a person, entity or other 
intermediary related to the Owner. 

Prepaid Interest.  Interest prepayments (including “points”) must be capitalized and amortized over the life of the loan 
with respect to which they are paid. 

The Memorandum and all of the Exhibits to the Memorandum have been updated pursuant to the changes noted in 
this First Supplement to the Memorandum. 

Please contact Investor Relations at (855) 317-4448 or your financial or legal advisor for additional information 
relating to these matters. 



Pictures representative of similar corporate-backed stores and are not the actual locations included in the portfolio. 
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p r i v a t e  p l a c e m e n t  m e m o r a n d u m

100 class 1 beneficial ownership interests at $242,950 per interest
minimum purchase: 0.41161% interest ($100,000 of equity and $83,179 of debt)

maximum offering amount: $24,295,000          

o n l y  f o r  a c c r e d i t e d  i n v e s t o r s s t r i c t l y  c o n f i d e n t i a l

This Private Placement Memorandum (“PPM”) is the controlling document for this offering. All potential investors in this 
offering must read this PPM, and no person may invest without first acknowledging receipt and review of this PPM in its 
entirety. ExchangeRight Net Leased Portfolio 36 DST is a new Delaware Statutory Trust (the “Trust”) formed on March 30, 
2020 pursuant to a Trust Agreement (the “Trust Agreement”). ExchangeRight Real Estate, LLC, a California limited liability 
company (the “Sponsor” or “ExchangeRight”), is the present owner of the Trust. The Trust is hereby offering (this “Offering”) 
to prospective Accredited Investors (as hereinafter defined) (“Investors”) 100 newly-issued Class 1 beneficial ownership interests 
(the “Interests”) in the Trust at $242,950 per Interest, pursuant to the terms of this confidential private placement memorandum, 
including all exhibits attached hereto and any supplements (this “Memorandum”). 
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Certain information set forth in this PPM contains 
mathematically derived pro forma information based on 
contractual lease obligations, fixed debt service obligations, and 
contractual operating expense and reimbursement requirements. 
In addition, this PPM contains targets and goals of this offering 
that describe strategies, outlooks, illustrations, or other non-
historical matters, or financial measures. These statements and 
illustrations help to explain the business plan and involve known 
and unknown risks, uncertainties, and other factors that may 
cause the actual results to differ materially from what we are 
intending to accomplish. Given these uncertainties, you should 
not place undue reliance on these targets. Except for statements 
of historical fact, information contained herein constitutes the 
business strategies and intentions of the Trust. These targets 
reflect management’s reasonable assumptions provided to allow 
potential investors the opportunity to understand management’s 
goals so that they may be used as one factor in evaluating the 
investment.

These strategies and targets are not guarantees or projections 
of future performance; as such, undue reliance should not be 
placed on them.

There is no guarantee that ExchangeRight Net Leased Portfolio 36 
DST (the "DST" or "Trust" or "Investment") will be successful 
or that the Manager will be successful in executing the Trust’s 
objectives. In the event of a market downturn, there may be 
lengthened illiquidity and/or disruption in performance.

This Investment relies upon the decisions of the Manager.  Prior 
successes by any previous investments or their principals, officers, 
or managers are not indicative of future performance, nor are they 
any guarantee of liquidity, of a shorter- or longer-term hold period, 
against loss, or against an interruption or reduction in income—
all of which are risks of real estate and real estate investments, 
including this Investment. The principals of the Manager have 
conflicts of interest that could impact the management of this 
Investment based on the needs and investment opportunities of 
other companies. This may lead to a conflict of interest between 
their various roles, including conflicts with the investors regarding 
decisions related to the Trust and management of the Trust. 

Do not invest solely based on distributions that the Trust may be 
currently generating or targeting to generate. Any distributions 
will depend upon the successful operation of the properties that 
the Trust acquired. Returns are not guaranteed. There can be 
no assurance that liquidity will be obtained at any point in the 
future or that a future liquidity event would be profitable. 

The ongoing spread of the coronavirus disease (“COVID-19”) and 
its fallout present significant and uncertain risks with respect to 
this Offering and the operations of the Properties and Tenants. 
Material economic disruption globally or especially in the United 
States could have a material impact on the value of this Investment 
and could significantly delay or thwart potential liquidity events. 
Local development may also impact property values, as is the case 
with all real estate and real estate investments. 

The Trust will utilize leverage, which may magnify the impact 
of any risks, including fluctuations in interest rates, which may 
significantly affect the returns of this Investment. Material 
economic disruption globally or especially in the United States 
could have a material impact on the value of this Investment and 
could significantly delay or thwart potential liquidity events. Local 
development may also impact property values, as is the case with 
all real estate and real estate investments. 

Please note that every real estate investment, including this 
Investment, is speculative, illiquid, has the potential for 
complete loss of principal, and carries downside risks due to 
variables such as potentially declining market values, re-leasing 
risk, interest rate risk, refinancing or financing risk, acts of God, 
and management and/or operations failures.

Investment grade refers to tenants whose long-term corporate 
debt rating is considered investment grade by Standard & 
Poor's, Moody's, and/ or Fitch. Investment grade is a rating 
that indicates that a corporate bond has a relatively lower risk of 
default than a corporate bond with a speculative grade. 

The photos in this PPM are representative of similar corporate-
backed stores and may not be the actual locations included in 
the portfolio. 

Please read this Private Placement Memorandum in its entirety and consult your tax and/or legal 
counsel before considering an investment in this offering. Past performance of the Sponsor, its Key 
Principals, or their previous offerings is not indicative of future results.

2

disclosures & forward-looking statements 



ExchangeRight and/or its principals are retaining at least a 1% ownership interest in the portfolio and are offering 
up to 99% of the beneficial interests in the DST to accredited investors. This Offering is designed for investors 
seeking to participate in a 1031 tax-deferred exchange as well as investors seeking a net-leased real estate investment 
on a cash basis. Though offering objectives and pro forma are based on contractual rent obligations of the Kroger 
Co., there is no guarantee that this offering will meet its investment objectives.

ExchangeRight Net Leased Portfolio 36 is a portfolio of net-leased real estate with 
6.18% current cash flow from in-place lease revenue. Both properties in this portfolio 
are guaranteed by Kroger, an investment-grade rated tenant, and are essential businesses 
that have remained open and operating during the COVID-19 crisis.
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portfolio summary



Th e chart below contrasts quarter‐over‐quarter changes to net operating incomes (“NOIs”) of net-leased retail with other 
major asset classes during the Great Recession of 2008–2010. Th e “Net-Leased Retail” asset class is represented by two 
portfolios: Realty Income Trust (NYSE:O), the world’s largest publicly traded net‐leased retail REIT, and ExchangeRight's 
necessity-based net-leased assets. Investors should not rely on past performance as an indicator or guarantee of future results.
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  key assumptions and sources

1. This graph presents historical operating data sourced from CoStar, one of the world’s largest databases of commercial real estate 
operating history. All NOIs are indexed to 100 to show how they changed through the Great Recession.

2. The historical data from assets within Realty Income was sourced from the “same store rent growth” as disclosed in Realty Income 
Trust’s SEC filings, representing Realty Income’s annual change in NOI of properties under Realty Income Trust’s management 
during the 2008–2010 period presented. The historical NOI data for the ExchangeRight assets was sourced from the lease data 
of all of ExchangeRight’s net‐leased assets under management as of June 2020 that were in operation during the Great Recession.

net-lease retail’s performance through the great recession

ExchangeRight seeks to further protect investor capital and income by focusing on

 › Essential Businesses  › Recession-Resilient Industries  › Investment-Grade Credit Tenants 

ExchangeRight seeks to provide capital preservation and stable income by focusing 
on the asset class that performed the very best through the Great Recession: 
necessity-based net-leased real estate.

1

4

great recession noi  performance



TENANT CREDIT RATING LOCATION SQ. FT. VEHICLE 
COUNT

YEAR 1 NOI LEASE EXP.

Pick 'n Save  
(Kroger Guaranty)

Investment Grade BBB (Long-Term), 
 A-2 (Short-Term)

  Menomonee 
Falls, WI 103,611 14,900  $1,710,100 12/31/30

Pick 'n Save  
(Kroger Guaranty)

Investment Grade BBB (Long-Term),  
A-2 (Short-Term) Sussex, WI 83,771 12,075  $687,956 12/31/29

Net Leased Portfolio 36 focuses on two recession-resilient properties that are guaranteed by the Kroger Co. These 
tenants provide groceries which are essential services, which has allowed them to remain open in many cities and 
states where other businesses have been forcibly closed due to the COVID-19 pandemic. Kroger has reported 
seeing increased demand for their products and services.

| 2 Properties

Pick ‘n Save (NYSE: KR) was founded in 1975 in Milwaukee, Wisconsin and is now the premier supermarket 
chain in Wisconsin with over 100 stores serving customers. Featuring competitive employee benefits and a strong 
commitment to promote from within, Pick ‘n Save employs approximately 10,000 employees. In 2015, Pick ‘n Save 
became a wholly owned subsidiary of Kroger (NYSE: KR). The Kroger Co., together with its subsidiaries, operates 
as a retailer in the United States. It operates under the banner brands, such as Kroger, Ralphs, Fred Meyer, King 
Soopers, etc., as well as Simple Truth and Simple Truth Organic brands. As of Dec 2019, the company operated 2,757 
retail food stores under various banner names, as well as an online retail store.

 
 
 
 
 

2019 Annual Revenue: $122.29 Billion

2019 Gross Profit: $26.99 Billion

2019 Annual Net Income: $1.66 Billion

2019 Fiscal Year Revenue Growth: 0.36%

2019 Number of Stores: 2,757
S&P Rated: Investment Grade BBB

A-2 (Short-Term)

Tenant financial data was primarily sourced from Form 10-Ks, as well as other sources including tenant 
websites, Forbes, and Yahoo! Finance. Credit ratings were sourced directly from S&P.

Investment grade refers to tenants whose long-term corporate debt rating is considered investment-grade. The 
tenant’s ratings are provided by Standard & Poor's or Moody’s, and/ or Fitch. Investment grade is a rating that 
indicates that a corporate bond has a relatively lower risk of default than a corporate bond with a speculative grade.
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ExchangeRight provides a vertically integrated, fully scalable real estate platform.

 › Underwriting and Acquisitions

 › Financing and Structuring

 › Leasing and Tenant Retention 

 › Marketing and Dispositions

 › Asset and Property Management

 › Analysis and Legal

 › Institutional-Quality Investor Reporting

 › Monthly Investor Distributions

Past performance of the Sponsor and any past off erings is not indicative of future results.
Liquidity and exit objectives, timing, and results are not guaranteed.

Over 50 Off erings
A L L  O F F E R I N G S  A R E  M E E T I N G  O R  E X C E E D I N G

I N V E S T O R  C A S H  F L O W  D I S T R I B U T I O N  P R O J E C T I O N S 

Over 3,300 Investors
E N T R U S T  E X C H A N G E R I G H T  W I T H  T H E  S T E W A R D S H I P

O F  T H E I R  W E A LT H  A N D  I N C O M E

 › $2.7+ billion of assets under management

 › 14+ million square feet under management

 › Focus on investment-grade, necessity-based  
retail and healthcare

 › Invested across 675+ properties

 › Diversi� ed across 38 states

 › All full-cycle o� erings (11 total thus far) 
have met or exceeded projected returns

 › All active o� erings are meeting or exceeding 
investor cash � ow distribution projections

 › Past performance is no guarantee of future 
results. All AUM statistics as of 6/30/20.

  States with ER 
and affiliates’ AUM

6

corporate overview



The cash flow and value from ExchangeRight is diversified by

ExchangeRight believes that its total net-leased necessity retail and healthcare properties under management will 
grow to $4–5+ billion within the next three to five years. ExchangeRight believes this is a portfolio size that will 
be attractive and marketable for a larger aggregated sale, merger, listing, and/or initial public offering. This strategy 
describes the Sponsor's current intended exit approach and may change based on future circumstances outside of its 
control. ExchangeRight believes that this scale is achievable based on the fact that it currently manages a proprietary 
pipeline of over $2.7 billion in assets, the majority of which are similar to those of the Trust, and is on pace to 
acquire $600+ million of additional single-tenant, net-leased necessity retail and healthcare properties annually 
from its off-market developer, tenant, and seller relationships and other net-leased market sources.

ExchangeRight's exit strategy intends to provide investors with the option of a sale and the ability to cash out, 
to complete another Section 1031 Exchange, or to exchange their DST interests for ownership in an operating 
partnership of a REIT under Section 721 of the Code within four years. While there can be no guarantee that the 
Sponsor will meet its goal or that a liquidity or exit transaction will take place within the targeted time frame, the 
Sponsor intends to pursue such an exit or liquidity event if we believe that it will be in the best interest of investors 
and will provide them with enhanced liquidity and value. The past performance of the Sponsor and any past 
offerings is not indicative of future results. Liquidity and exit objectives, timing, and results are not guaranteed.

Current AUM AggregationAccumulation Liquidity/Exit
E X C H A N G E R I G H T ’ S

A U M

$2.7 Billion
A D D I T I O N A L  N E T - L E A S E D

A C Q U I S I T I O N S

$600+ Million/Year

+ +

A G G R E G A T E D
A U M

$4–5+ Billion
S A L E

M E R G E R

P U B L I C  L I ST I N G

I P O

7 2 1  E X C H A N G E

1 0 3 1  E X C H A N G E

C A S H  O U T

N E T  L E A S E D
P O R T F O L I O

3 6  D S T

ExchangeRight intends to take advantage of its fully scalable platform and deep industry relationships to continue 
to strategically acquire single-tenant, net-leased necessity retail and healthcare properties with the goal of seeking 
enhanced returns and liquidity for investors through a potential future aggregation of similar portfolios through 
an aggregated sale, merger, listing on a national exchange, or an initial public offering.

ExchangeRight intends to strategically acquire net-leased necessity retail and healthcare properties 
to grow its total properties under management to $4–5+ billion within three to fi ve years. Th e 
Sponsor believes that this portfolio size will be attractive and marketable, enabling the Essential 
Income Strategy to seek enhanced returns and liquidity for shareholders via an aggregated sale, 
merger, listing of its shares on a national securities exchange, or initial public off ering.

We intend to take advantage of ExchangeRight’s fully scalable platform and deep industry relationships to 
strategically acquire additional single-tenant, net-leased necessity-based retail and healthcare assets with the goal of 
seeking enhanced, recession-resilient returns and liquidity for shareholders within three to five years.

Th is strategy describes the Sponsor’s intended exit approach and may change based on future circumstances outside 
of its control. Past performance of the Sponsor and any past off erings is not indicative of future results. Liquidity, exit 
objectives, timing, and results are not guaranteed. Investing in this off ering involves risk. Please review the PPM in its 
entirety so that you may understand and weigh the potential benefi ts and risks before making any investment decision. 

Current AUM AggregationAccumulation Liquidity/Exit

$2.6+ Billion
E X C H A N G E R I G H T ’ S

A U M

$600+ Million/Year
A D D I T I O N A L  N E T - L E A S E D

A C Q U I S I T I O N S

+ +

$4–5+ Billion
O F  A G G R E G A T E D

A U M

S A L E

M E R G E R

P U B L I C  L I S T I N G

I P O

P R O P E R T Y

Th e cash fl ow and value from the Essential Income Strategy are diversifi ed by

L O C AT I O N L E A S E  T E R M D E B T  T E R MT E N A N T

our scalability and exit approach 

I N D U S T R Y
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liquidity & exit  strategy



Pictures representative of similar corporate-backed stores and are not the actual locations included in the portfolio. 

It’s our passion to empower people to be secure, free, and generous.

www.exchangeright.com
1055  e .  colorado blvd. ,  ste.  3 10,  pasadena,  ca 91106

phone:  (855)  31 -right (855)  317-4448  |   fax:  (877)  711 -4047  |   info@exchangeright.com



  

 
 
 This Memorandum is dated July 1, 2020  
 

9 

DESCRIPTION OF THE PROPERTIES & OFFERING 
 

ExchangeRight Net Leased Portfolio 36 DST is a new Delaware statutory trust (the “Trust”) formed on 
March 30, 2020 pursuant to a Trust Agreement dated as of March 30, 2020 (the “Trust Agreement”).  The Trust 
acquired the following portfolio of two properties (collectively, the “Properties”): (i) N77 W 14435 Appleton Avenue, 
Menomonee Falls, Wisconsin 53051 and (ii) N65 W 24838 Main Street, Sussex, Wisconsin 53089. Both of the 
Properties are 100% occupied, single-tenant, net-leased properties operating as Pick ‘n Save and guaranteed by the 
Kroger Co. (the existing tenants and any new tenants at the Properties are referred to herein individually as a “Tenant” 
and collectively as the “Tenants”).  ExchangeRight Real Estate, LLC, a California limited liability company (the 
“Sponsor” or “ExchangeRight”), is the present owner of the Trust.  ExchangeRight Asset Management, LLC, a 
California limited liability company (the “Manager”), which is wholly owned by the Sponsor, has been appointed to 
manage the Trust pursuant to the Trust Agreement. This Memorandum should be read in its entirety before 
making an investment decision. 

 
The Trust is hereby offering (this “Offering”) to prospective Accredited Investors (as hereinafter defined) 

(“Investors”) 100 newly-issued Class 1 beneficial ownership interests (the “Interests”) in the Trust at $242,950 per 
Interest, pursuant to the terms of this confidential private placement memorandum, including all exhibits attached 
hereto and any supplements (this “Memorandum”).  The Trust will offer and sell the Interests until the earlier of 
$24,295,000 (the “Maximum Offering Amount”) of Interests are sold or until 12 months after the Loan Closing Date 
(as defined below).   
 

On July 1, 2020 (the “Loan Closing Date”), the Trust acquired the Properties for an aggregate purchase 
price of $38,867,268 from third parties unaffiliated with the Trust (collectively, the “Sellers”).  The Properties are 
owned 100% by the Trust. 
 
 The Trust purchased the Properties with a loan of $20,208,300 (the “Loan”) obtained from Bankers Trust 
Company (the “Lender”), which Loan closed on the Loan Closing Date.  The Trust will sell beneficial interests in the 
Properties to the Investors in Interests.  The difference between the purchase price for the Properties and the 
$44,503,300 purchase price for the Interests (the “Purchase Price”), which consists of $24,295,000 in equity and 
$20,208,300 in debt, includes accountable reserves, transaction costs, legal fees, Offering costs, real estate and short-
term financing costs (some of which are being paid to Affiliates of the Sponsor), acquisition fee to the Sponsor, Selling 
Commissions (as defined below), due diligence allowances, and related expenses. 

 
The Trust is a passive owner of the Properties and will not be involved in any manner in the active 

management of the Properties.  Concurrently with the acquisition of the Properties, the Trust entered into a Master 
Lease Agreement (the “Master Lease”) with ExchangeRight NLP 36 Master Lessee, LLC, a Delaware limited liability 
company (the “Master Lessee”), which is wholly owned by the Sponsor, under which the Master Lessee will pay rent 
to the Trust and sublease the Properties to the Tenants.  Prior to any Disposition (as defined below) of the Properties 
by the Trust, the rent paid to the Trust by the Master Lessee is the Trust’s sole source of income and the sole source 
of funds available to make any monthly cash distributions to holders of Interests (individually, an “Owner,” and 
collectively, the “Owners”).  The Properties and the rights under the Master Lease are the significant non-cash assets 
of the Trust. 

The proceeds of this Offering will be used by the Trust to pay short term financing arrangements (some of 
which were with Affiliates of the Sponsor), commissions, costs, fees, and expenses relating to the acquisition of the 
Properties and this Offering, as well as to redeem, on a one-for-one basis, the 100 Class 2 beneficial ownership interests 
in the Trust issued to the Sponsor on formation of the Trust (which Class 2 interests are currently the only outstanding 
ownership interests in the Trust).  The Sponsor or its Key Principals (as defined below), will be required by the Lender 
to maintain a 1% Class 1 beneficial interest in the Trust by purchasing a minimum of a 1% Interest in this Offering on 
the same terms and conditions as are available to all Owners and to hold such 1% Interest as long as the Loan is 
outstanding; provided that this 1% Interest will be purchased net of Selling Commissions and Expenses and certain 
other Sponsor related fees and expenses.  Apart from this 1% Interest none of the Sponsor or its Affiliates will own 
any Class 1 interests and upon the sale of the Interests, no Class 2 interests will remain outstanding.  The Trust will 
not close this Offering until all the Interests are sold and all the Class 2 interests are redeemed (or until the offering 
termination date, as set forth below).  Pursuant to the Loan Documents (as defined below), within 12 months of the 



 

 10  

Loan Closing Date, any unissued Class 1 interests must be sold to third parties unrelated to the Sponsor or any Class 
2 interests remaining outstanding must be contributed to the Trust in favor of the Class 1 beneficial owners for no 
additional consideration. 

While each of the Properties included in the Trust have been designated as “essential” and are open 
and operating as of the date of this Offering, the ongoing spread of the coronavirus disease (“COVID-19”) and 
its fallout present significant and uncertain risks with respect to this Offering and the operations of the 
Properties and Tenants. COVID-19 could create a global economic depression. The effects of COVID-19 are 
undoubtedly far reaching and will continue to pose significant and uncertain risks.  It is impossible to determine 
the social and economic results of COVID-19.  Due to the uncertainty surrounding COVID-19 and its 
ramifications, you may lose a significant portion of your investment in the Trust.  See “Risk Factors” below. 

An investment in the Interests is highly speculative and involves substantial risks.  Owners must be 
prepared to bear the economic risk of an investment in the Interests for an indefinite period of time and be able 
to withstand a total loss of their investment.  See “Who May Invest” and “Risk Factors” below. 

These securities have not been approved or disapproved by the U.S. Securities and Exchange 
Commission (“SEC”) or the securities regulatory authority of any state, nor has the SEC or any securities 
regulatory authority of any state passed upon the accuracy or adequacy of this Memorandum.  Any 
representation to the contrary is a criminal offense. 

These securities are subject to restrictions on transferability and resale and may not be transferred or 
resold except as permitted under the Securities Act of 1933, as amended (the “Securities Act” or “Act”) and 
applicable state securities laws, pursuant to registration or exemption therefrom.  In addition, the Interests 
may only be transferred in compliance with the Trust Agreement and the terms of the Loan.  Owners should 
be aware that they will be required to bear the financial risks of this investment for an indefinite period of time. 

The main goals of the Trust are to (i) operate and hold the Properties pursuant to the Master Lease and the 
Loan Documents (as defined below) required by the Lender; (ii) preserve the capital investment of the Owners; 
(iii) realize income through the ownership and eventual sale, disposition, transfer, merger to facilitate a tax-deferred 
exchange pursuant to Section 1031 of the Code or exchange roll-up transaction pursuant to Section 721 of the Code 
with respect to the Properties (collectively, a “Disposition”); (iv) make monthly distributions to the Owners from cash 
generated by the Properties; (v) execute an aggregated exit strategy on behalf of investors prior to the end of year four; 
and (vi) take only such other actions as the Manager deems necessary to carry out the foregoing.  The Trust currently 
estimates monthly distributions to be in an amount sufficient to provide the following approximate estimated 
annualized cash flow returns on the Owners’ investment:  

(i)  6.18% in year one; 

(ii)  6.21% in year two;  

(iii) 6.21% in year three; and 

(iv) 6.21% in year four. 

However, there is no assurance that the Trust will be able to meet any of the above goals, including as to the 
manner, amount and timing of any distributions to Owners, as any such distributions will depend on actual income 
earned by the Trust.  As the Loan will be secured by the Properties, any default under the Loan could have a material 
adverse effect on the ability of the Trust to receive or distribute income. The Trust’s objective is to maximize value to 
Owners through a portfolio aggregation and sale, transfer, or merger within four years to facilitate a tax-deferred 
exchange pursuant to Section 1031 of the Code, an exchange roll-up transaction pursuant to Section 721 of the Code, 
or the option to cash out for investors who do not need or want to defer their taxes through a tax-deferred exchange.   

This Memorandum describes the key features of this Offering, including a description of a number of risks 
relating to an investment in the Interests.  You should carefully read this entire Memorandum before you decide to 
invest.  If you are considering an investment in the Interests for purposes of an exchange designed to comply with 
Section 1031 of the Internal Revenue Code of 1986, as amended (the “Code”), you should consult with your own tax 
advisor about this Offering’s tax aspects and your individual situation.  No representation or warranty of any kind is 
made with respect to the treatment of the Interests by the Internal Revenue Service (the “IRS”).  The use of a Delaware 
statutory trust structure for this type of investment is a relatively recent development.  The Trust is different from 
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traditional investment vehicles in many aspects and due to its structure, the structure of this Offering and the terms of 
the Loan.  You should also be aware that certain conflicts of interest may arise by and among the Owners and the 
Trust, the Sponsor, the Manager, the Property Manager, the Master Lessee and their Affiliates. 

In order to subscribe for Interests, prospective Investors will be required to (i) sign the Purchase Agreement, 
a copy of which is attached hereto as Exhibit B (“Purchase Agreement”); (ii) complete and sign the Subscription 
Agreement, a copy of which is attached hereto as Exhibit C (“Subscription Agreement”); and (iii) pay the full 
purchase price for their Interests, which payment will be held in the Trust’s bank account until acceptance by the 
Manager, in its sole discretion, of that subscription.  The Trust has not set a minimum offering amount for this Offering. 
All proceeds from the sale of Interests will be delivered directly to the Trust’s operating account and be available for 
immediate use by the Trust at its discretion. 
  

YOU SHOULD CAREFULLY CONSIDER THE FOLLOWING: 

Do not construe the contents of this Memorandum as legal or tax advice.  Consult your own independent 
counsel, accountant or business advisor as to legal, tax and related matters concerning an investment in 
Interests.  Neither the Trust, the Sponsor, nor any of their affiliates makes any representation or warranty of 
any kind with respect to the acceptance by the IRS or any state taxing authority of your treatment of any item 
on your tax return or the tax consequences if you are investing in Interests as part of a like-kind exchange 
under Section 1031 of the Internal Revenue Code of 1986, as amended. 

The Interests offered hereby are highly speculative and involve substantial risks.  Prospective Investors 
must read and carefully consider the discussion set forth under “RISK FACTORS” for a complete discussion 
of risks.  Issues to consider and risks of an investment in an Interest include, among other things, the following: 

• The uncertainties surrounding COVID-19 and impact on the global economy; 

• complete reliance on the Manager and Master Lessee to operate, manage and maintain the Properties; 

• limited to no control over the operation of the Properties and the timing of its Disposition pursuant to 
the Trust Agreement; 

• lack of liquidity; 

• lack of diversity of investment; 

• various conflicts of interest among the Sponsor, the Manager, the Property Manager, the Master Lessee 
and their Affiliates; 

• various risks associated with ownership of real estate generally; 

• the Purchase Price for the Interests offered; and 

• certain tax risks. 

The mailing address of the Trust for purposes of this Offering is 1055 E. Colorado Blvd., Suite 310, Pasadena, 
CA 91106 and its telephone number is 855-317-4448. 

Prospective Investors must consult with their own independent legal, tax and financial advisors prior to 
purchasing the Interests.  Purchase of the Interests is suitable only for persons of substantial means who have 
no need for liquidity in their investment.  Prospective Investors should carefully consider the following: 

1. This Memorandum does not constitute legal or tax advice to prospective Investors, and each 
prospective Investor must consult his own independent legal counsel, accountant and/or business advisor as to legal, 
tax and related matters concerning this investment.  
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2. The securities offered hereby may be offered and sold only to persons or entities who meet the 
investor suitability requirements set forth under “Who May Invest” in this Memorandum. 

3. No person has been authorized by the Trust or the Sponsor to make any representations or furnish 
any information with respect to the Trust and/or the Interests other than as set forth in this Memorandum or other 
documents or information furnished by the Trust or the Sponsor upon request.  However, authorized representatives 
of the Trust will, if such information is reasonably available, provide additional information that a prospective Investor 
(or his representatives) requests for the purpose of evaluating the merits and risks of the Offering. 

4. This Memorandum has been prepared solely for the benefit of persons interested in the proposed 
private placement of Interests offered hereby.  Without the prior written consent of the Trust, any reproduction or 
distribution of this Memorandum, the exhibits, or any other documents received from the Sponsor (the 
“Memorandum Materials”), in whole or in part, or the disclosure of any of their contents is expressly prohibited.  
The recipient, by accepting delivery of the Memorandum Materials, agrees to return this Memorandum, and all 
documents furnished herewith to the Trust or its representatives immediately upon request if the recipient does not 
purchase any of the Interests or if this Offering is withdrawn or terminated. 

5. Trustees, custodians and fiduciaries of retirement and other plans subject to the Employee 
Retirement Income Security Act of 1974, as amended (“ERISA”), or Code Section 4975 (including individual 
retirement accounts) should consider, among other things: (i) the substantial likelihood that the plan, although 
generally exempt from federal income taxation, would be subject to income taxation were its unrelated business 
taxable income from an investment in the Trust and other unrelated business taxable income to exceed $1,000 in any 
taxable year (it is anticipated that the Trust will generate unrelated business taxable income); (ii) whether an 
investment in the Trust is advisable given the definition of plan assets under ERISA and the status of Department of 
Labor regulations regarding the definition of plan assets; (iii) whether an investment in the Trust is in accordance with 
plan documents and satisfies the diversification requirements of Section 404(a) of ERISA; (iv) whether the investment 
is prudent under Section 404(a) of ERISA, considering the nature of an investment in, and the compensation structure 
of, the Trust and the potential lack of liquidity of the Interests; (v) that the Trust has no history of operations; and 
(vi) whether the Trust, the Sponsor, the Manager or any of their respective  affiliates is a fiduciary or party in interest 
to the plan.  The prudence of a particular investment must be determined by the responsible fiduciary taking into 
account all the facts and circumstances of the qualified plan and of the investment.  See “Federal Income Tax 
Consequences -- Investment by Qualified Plans and IRAs -- Unrelated Business Taxable Income” and “Certain 
Considerations Applicable to ERISA, Governmental and Other Plan Investors.” 

6. The Trust may reject the Purchase Agreement of a prospective Investor for any legal reason, 
including failure to conform to the requirements of this Offering or such other reasons as the Trust may determine.  
Once accepted by the Trust, the Purchase Agreement may not be revoked or terminated by the Owner for any reason, 
except as expressly set forth herein. 

7. This Offering is made exclusively by this Memorandum.  This Memorandum contains a summary 
of certain provisions of the transaction documents and certain other documents related to this Offering, which 
summaries are believed to be accurate, but only the full text of such documents contains complete information 
concerning the rights and obligations of the parties thereto.  Such information necessarily incorporates significant 
assumptions and factual matters.  A prospective Investor can obtain any additional information relating to an 
investment in the Interests that the Trust possesses or can acquire without unreasonable effort or expense that is 
necessary to verify the information that is provided in this Memorandum.  See “Additional Information.” 

8. Interests may not be sold, transferred, pledged or assigned without the prior written consent of the 
Sponsor or the Manager. The Sponsor or the Manager may disapprove any proposed transfer that may have adverse 
tax consequences to the Trust or the other Owners; that may violate or require registration or qualification under 
applicable securities laws or jeopardize any securities law exemption relied upon by the Trust; or that may result in 
the assets of the Trust being deemed to be plan assets of any Benefit Plan Investor (as defined in “Certain 
Considerations Applicable to ERISA, Governmental and Other Plan Investors”).  Because the Interests are not 
registered under the Securities Act, or the securities laws of any state, Owners cannot transfer them unless: (a) they 
are registered under the Securities Act and any applicable state securities laws, which registration the Sponsor does 
not expect to occur, or (b) the Sponsor, with the advice of counsel, concludes that registration is not required under 
the Securities Act and applicable state laws.  No public market exists for the Interests and none is expected to develop. 
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The securities offered hereby have not been registered under the Securities Act or the securities laws 
of any state and are being offered and sold in reliance on exemptions from the registration requirements of the 
Securities Act and such laws.  The securities are subject to restrictions on transferability and resale and may 
not be transferred or resold except as permitted under the Securities Act and such laws pursuant to registration 
or exemption therefrom.  

In making an investment decision, prospective Investors must rely on their own examination of the 
person or entity creating the securities and the terms of the Offering, including the merits and risks involved.   

The Securities Act and the securities laws of certain jurisdictions grant purchasers of securities sold in 
violation of the registration or qualification provisions of such laws the right to rescind their purchase of such 
securities and to receive back their consideration paid.  The Sponsor believes that the Offering described in 
this Memorandum is not required to be registered or qualified.  Many of these laws granting the right of 
rescission also provide that suits for such violations must be brought within a specified time, usually one year 
from discovery of facts constituting such violation.  Should any Owner institute such an action on the theory 
that this Offering was required to be registered or qualified, the Sponsor contends that the contents of this 
Memorandum constituted notice of the facts constituting such violation. 

This Memorandum does not constitute an offer or solicitation by anyone in any jurisdiction in which 
such an offer or solicitation is not authorized, or in which the person making such an offer is not qualified to 
do so, or to any person to whom it is unlawful to make an offer or solicitation. 

This Memorandum contains summaries of certain agreements and other documents.  While the Trust 
believes these summaries are accurate, reference is made to the actual agreements and documents for more 
complete information about the rights, obligations and other matters in the agreements and documents.  All 
summaries are qualified in their entirety by this reference.  Copies of these agreements and other documents 
will be made available to you by the Trust upon request. 

None of the Trust, the Sponsor or the Manager are making any representation to any prospective 
Investor regarding the legality or appropriateness of an investment in the Interests under any laws or 
regulations.  You should not consider any information contained in this Memorandum to be legal, business or 
tax advice.  You should consult your own attorney and business and tax adviser for legal, business and tax 
advice regarding an investment in the Interests.   

If the Maximum Offering Amount, which amount may be waived or lowered in the sole discretion of 
the Manager, has not been received and accepted within 12 months of the Loan Closing Date, then pursuant to 
the Loan Documents, any unissued Class 1 interests must be sold to third parties unrelated to the Sponsor or 
any Class 2 interests remaining outstanding must be contributed to the Trust in favor of the Class 1 beneficial 
owners for no additional consideration.  There is no guaranty that the Maximum Offering Amount will be 
received or accepted. 

This Offering is being conducted pursuant to Rule 506(b) of Regulation D and is not being conducted 
pursuant to Rule 506(c) of Regulation D. As a result, no general advertising or general solicitation is permitted 
in connection with the sale of the Interests. In the event that any such general advertising or general 
solicitation occurs, the Trust may not be able to qualify for an exemption from registration under the 
Securities Act. 

A WARNING ABOUT FORWARD-LOOKING STATEMENTS 

Some of the statements in this Memorandum, expressly including “Risk Factors” and the targeted financial 
results attached as “Exhibit G – Pro Forma Rent and Cash Flow for the Properties” (the “Pro Forma”), as well as 
those statements using words such as “believes,” “expects,” “intends,” “estimates,” “projects,” “predicts,” “assumes,” 
“anticipates,” “plans,” “seeks” and comparable terms, are forward-looking statements.  Forward-looking statements 
are not statements of historical fact, and they reflect the Trust’s views and assumptions as of the date of this 
Memorandum regarding future events and operating performance.  Because the Trust has no operating history, most 
of the statements relating to it and its business plan are forward-looking statements.  All forward-looking statements 



 

 14  

address matters that involve risks and uncertainties.  Accordingly, there are important factors that could cause the 
Trust’s actual results to differ materially from those indicated in these statements.  We believe that these factors, 
include, but are not limited to, those described under “Risk Factors,” including the following: 

• the Trust’s income and ability to make distributions, 

• the rate of growth and expansion of the local and regional economy where the Properties are located,  

• future rental rates for the Properties, 

• the growth of the single-tenant retail building industry market,  

• lease defaults and renewals, and 

• operating expenses regarding the Properties. 

This list of factors is not exhaustive and should be read with the other cautionary statements that are included 
in this Memorandum. The market data and forecasts used in this Memorandum were obtained from independent 
industry sources as well as from research reports prepared for other purposes.  We have not independently verified the 
data obtained from these sources and we cannot assure you of the accuracy or completeness of the data.  Forecasts 
and other forward-looking information obtained from these sources are subject to the same qualifications and the 
additional uncertainties regarding the other forward-looking statements in this Memorandum. All subsequent written 
and oral forward-looking statements attributable to the Trust or persons acting on its behalf are expressly qualified in 
their entirety by this section.  You should specifically consider the factors identified in this Memorandum that could 
cause actual results to differ from those discussed in the forward-looking statements before making an investment 
decision.  We do not undertake any obligation to publicly update or review any forward-looking statement, whether 
as a result of new information, future events or otherwise. 
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WHO MAY INVEST 

The Interests are being offered and sold in reliance on exemptions from the registration requirements of the 
Securities Act and applicable state securities laws.   An investment in the Interests involves a high degree of risk and 
is suitable only for persons of substantial financial means who have no need for liquidity in any investment.  See “Risk 
Factors.”  Interests will be sold only to prospective Investors who: (i) buy a minimum of a 0.41161% Interest 
($100,000 of equity and $83,179 of initial estimated debt), subject to certain exceptions in the discretion of the 
Manager, and (ii) meet the requirements and make the representations set forth in the Purchase Agreement.  See 
“Summary of the Purchase Agreement” and “How to Subscribe.”  Among the other suitability requirements set forth 
in the Purchase Agreement, you must represent, among others, that you meet all of the following requirements: 

(a)  You are an “Accredited Investor” as defined in Rule 501(a) of Regulation D under the Securities Act.   
For purposes of this Memorandum, an “Accredited Investor” includes:  

• Any natural person that has: (i) an individual net worth, or joint net worth with his or her spouse, of 
more than $1,000,000, or (ii) individual income in excess of $200,000, or joint income with his or 
her spouse in excess of $300,000, in each of the two most recent years and has a reasonable 
expectation of reaching the same income level in the current year; 

• Any bank as defined in Section 3(a)(2) of the Securities Act, any savings and loan association or 
other institution as defined in Section 3(a)(5)(A) of the Securities Act whether acting in its individual 
or fiduciary capacity; 

• Any broker-dealer registered under Section 15 of the Securities Exchange Act of 1934, as amended; 

•  Any insurance company as defined in Section 2(13) of the Securities Act; 

• Any investment company registered under the Investment Company Act of 1940, as amended, and 
the rules and regulations promulgated thereunder (the “Investment Company Act of 1940”) or a 
business development company (as defined in Section 2(a)(48) of that Act); 

• Any small business investment company licensed by the U.S. Small Business Administration under 
Section 301(c) or (d) or the Small Business Investment Act of 1958, as amended; 

• Any plan established and maintained by a state, its political subdivisions or any agency or 
instrumentality of a state or its political subdivisions, for the benefit of its employees, if such plan 
has total assets of more than $5,000,000; 

• Any private business development company (as defined in Section 202(a)(22) of the Investment 
Advisers Act of 1940, as amended); 

• Any corporation, Massachusetts or similar business trust, partnership or organization described in 
Code Section 501(c)(3) that has total assets over $5,000,000 and was not formed for the specific 
purpose of acquiring the Interests; 

• Any trust, with total assets in excess of $5,000,000 that was not formed for the specific purpose of 
acquiring the Interests and whose purchase is directed by a person who has such knowledge and 
experience in financial and business matters that he or she is capable of evaluating the merits and 
risks of an investment in the Interests (as described in Rule 506(b)(2)(ii) under the Securities Act); 
and 

• Any entity in which all of the equity owners are Accredited Investors.  
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For purposes of calculating your net worth, “net worth” is defined as the difference between total assets and total 
liabilities, excluding the value of your primary residence.  In the case of fiduciary accounts, the net worth and/or 
income suitability requirements must be satisfied by the beneficiary of the account or by the fiduciary, if the fiduciary 
directly or indirectly provides funds for the purchase of the Interests. 

(b)  You are (i) a citizen or resident of the United States. (including certain former citizens and former long-
term residents); (ii) a corporation (or other entity taxable as a corporation for U.S. federal income tax purposes) created 
or organized in or under the laws of the United States or of any political subdivision thereof; (iii) an estate, the income 
of which is subject to U.S. federal income taxation regardless of the source of such income; or (iv) a trust, if (A) the 
administration of the trust is subject to the primary supervision of a U.S. court and the trust has one or more U.S. 
persons with authority to control all substantial decisions or (B) the trust has a valid election in effect under applicable 
Treasury Regulations to be treated as a U.S. person. 

(c)  You have received, read and fully understand this Memorandum and are basing your decision to invest 
on the information contained in this Memorandum.  You have relied only on the information contained in this 
Memorandum and have not relied on any representations made by any other person. 

(d)  You understand that an investment in the Interests is highly speculative and involves substantial risks 
and you are fully cognizant of and understand all of the risks relating to an investment in the Interests, including, but 
not limited to, those risks discussed in “Risk Factors.” 

(e)  Your overall commitment to investments that are not readily marketable is not disproportionate to your 
individual net worth and your investment in the Interests will not cause such overall commitment to become excessive. 

(f)  You have adequate means of providing for your financial requirements, both current and anticipated and 
have no need for liquidity in this investment. 

(g)  You can bear and are willing to accept the economic risk of losing your entire investment in the Interests. 

(h)  You are acquiring the Interests for your own account and for investment purposes only and have no 
present intention, agreement or arrangement for the distribution, transfer, assignment, resale or subdivision of the 
Interests. 

(i)  You have such knowledge and experience in financial and business matters that you are capable of 
evaluating the merits of investing in the Interests and have the ability to protect your own interests in connection with 
such investment. 

Representations with respect to the foregoing and certain other matters will be made by each Owner in the 
Purchase Agreement and Subscription Agreement, forms of which are attached to this Memorandum as exhibits.  The 
Trust will rely on the accuracy of each person’s or entity’s representations set forth therein and may require additional 
evidence that any such person or entity meets the applicable standards at any time prior to the Trust’s acceptance of 
the Purchase Agreement.  A prospective Investor is not obligated to supply any information requested by the Manager, 
but the Manager may reject any prospective Investor who fails to supply any such information. 

If you do not meet the requirements described above, do not read further and immediately return the 
Memorandum Materials to the Trust or the applicable Broker-Dealer (as defined below).  If you do not meet 
such requirements, this Memorandum shall not constitute an offer to sell the Interests to you. 

Also, each prospective Owner must represent and warrant the following as an additional investment 
requirement: 

The Owner understands that the tax consequences of an investment in an Interest, especially the 
qualification of the Interests under Section 1031 and the related “1031 Exchange” Rules, are complex and vary 
with the facts and circumstances of each individual Owner.  The Owner represents and warrants that:  (i) he 
has consulted his own independent tax advisor regarding an investment in an Interest and the qualification of 
the transaction under Section 1031, and (ii) he is not relying on (a) the Trust, the Sponsor, the Manager, any of 
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their Affiliates, or their agents, including, without limitation, their counsel and accountants, or (b) any Broker-
Dealer or the representatives of a Broker-Dealer through whom the Interest is purchased, for any tax advice 
whatsoever, including, without limitation, regarding the qualification of the Interest under Section 1031 or any 
other matter.  

The investor suitability requirements stated above represent minimum suitability requirements, as established 
by the Trust, for Owners.  However, satisfaction of these requirements by any such person or entity will not necessarily 
mean that an Interest is a suitable investment for such person or entity, or that the Trust will accept such person or 
entity as an Owner.  Furthermore, the Trust, as appropriate, may modify such requirements, and such modification 
may raise the suitability requirements for Owners. 

The written representations made by the prospective Investors will be reviewed to determine the suitability 
of each such person or entity.  The Trust may refuse an offer to purchase the Interests if the Trust believes that such 
person or entity does not meet the applicable investor suitability requirements, the Interests otherwise constitute an 
unsuitable investment for such person or entity for any legal reason. 

Compliance with Anti-Money Laundering Regulations 

As part of the Trust’s responsibility for the prevention of money laundering, the Trust and the Manager and 
his Affiliates, subsidiaries or associates may require a detailed verification of a subscriber’s identity, any beneficial 
owner underlying the account and the source of any payment to the Trust. 

The Trust and the Manager each reserve the right to request such information as is necessary to verify the 
identity of a subscriber and the underlying beneficial owner of an Investor’s interest in the Trust.  In the event of delay 
or failure by the subscriber or Owner to produce any information required for verification purposes, the Trust may 
refuse to accept a subscription or may cause the withdrawal of any such Owner from the Trust.  The Manager, by 
written notice to any Owner, may suspend the payment of distribution proceeds to such Owner if the Manager deems 
it necessary to do so to comply with anti-money laundering regulations applicable to the Trust, the Manager, and his 
Affiliates, subsidiaries or associates or any of the Trust’s other services providers. 

Each Owner will be required to make such representations to the Trust as the Trust, the Manager and his 
Affiliates, subsidiaries or associates or any of the Trust’s other service providers will require in connection with such 
anti-money laundering programs, including, without limitation, representations to the Trust  that such Owner is not a 
prohibited country, territory, individual or entity listed on the Department of Treasury’s Office of Foreign Assets 
Control (“OFAC”) website and that it is not directly or indirectly affiliated with any country, territory, individual or 
entity named on an OFAC list or prohibited by any OFAC sanctions programs.  Such prospective Owner will also be 
required to represent to the Trust that amounts contributed by it to the Trust were not directly or indirectly derived 
from activities that may contravene federal, state or international laws and regulations, including anti-money 
laundering laws and regulations. 
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HOW TO SUBSCRIBE 

If, after carefully reading this entire Memorandum, you would like to purchase Interests, please complete and 
sign the enclosed Purchase Agreement and Subscription Agreement.  The minimum purchase amount is a 0.41161% 
Interest ($100,000 of equity and $83,179 of estimated debt), although the Manager may waive or lower the minimum 
purchase requirement for certain prospective Investors in its sole discretion.   

Prospective Investors should deliver their completed and signed Purchase Agreement and the Subscription 
Agreement (including its financial statement as required by the Subscription Agreement) to the Manager at: 

Investor Relations 
ExchangeRight Asset Management, LLC 

c/o ExchangeRight Net Leased Portfolio 36 DST 
1055 E. Colorado Blvd., Suite 310 

Pasadena, CA 91106 
 

Prospective Investors should deliver an amount equal to the full amount of their purchase price for their 
Interests to the Trust either by (i) a check payable to “ExchangeRight Net Leased Portfolio 36 DST” or (ii) a wire 
transfer to: 
 

Wells Fargo Bank 
ABA: 121000248 

ACCT NO.: 3779745748 
FBO: ExchangeRight Net Leased Portfolio 36 DST 

 
This is not a minimum offering.  All proceeds from the sale of Interests will be delivered directly to the 

Trust’s operating account and be available for immediate use by the Trust at its discretion.  It is expected that pursuant 
to the Loan Documents, within 12 months of the Loan Closing Date, any unissued Class 1 interests must be sold to 
third parties unrelated to the Sponsor or any Class 2 interests remaining outstanding must be contributed to the Trust 
in favor of the Class 1 beneficial owners for no additional consideration.  See “Plan of Distribution - No Minimum; 
Ownership by the Sponsor and/or one of the Owners of the Sponsor.” 

Following receipt of your completed and signed Purchase Agreement and Subscription Agreement and 
verification of your investment qualifications, within 30 days of receipt the Manager will notify you of the receipt and 
whether it has determined to accept your subscription (in the Manager’s sole discretion).   

If your subscription is accepted, you must deliver an amount equal to the full amount of your purchase price 
for your Interests to the Trust either by (i) a check or (ii) a wire transfer on or before the Funding Date (as defined in 
the Purchase Agreement).  The Trust will provide you with at least two business days’ advance written notice of the 
Funding Date. 
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SUMMARY 

The following summary provides certain limited information about this Offering.  It should be read in 
conjunction with, and is qualified in its entirety by, the detailed information appearing elsewhere in this Memorandum, 
including the documents attached as exhibits.  You should read this entire Memorandum before deciding to make an 
investment. 

General  

Defined Terms: An “Affiliate” of any natural person, corporation, partnership, trust, 
unincorporated association or other legal entity (a “Person”) shall, for purposes 
hereof, be any Person employed by or directly or indirectly controlling, 
controlled by or under common control with another Person. 

Risks: An investment in Interests is highly speculative and involves substantial risks. 
See “Risk Factors.” 

The Offering  

Interests Offered: The Trust is offering 100 Interests at $242,950 per Interest.  The minimum 
purchase is a 0.41161% Interest ($100,000 of equity and $83,179 of estimated 
debt), although the Manager may waive or lower the minimum purchase 
requirement in its sole discretion.  See “Plan of Distribution” and “Description 
of Interests.” 

Offering Termination Date: The Trust will offer Interests until the earlier of (i) $24,295,000 of Interests are 
sold or (ii) until 12 months after the Loan Closing Date (the “Offering 
Termination Date”). 

Estimated Use of Proceeds: The Offering of the Interests is being made for purposes of paying all fees and 
expenses related to the Offering, including proceeds used to acquire the assets 
(some of which were provided by Affiliates of the Sponsor).  The Trust has not 
set a minimum offering amount for this Offering. All proceeds from the sale of 
Interests will be delivered directly to the Trust’s operating account and be 
available for immediate use by the Trust at its discretion.  See “Estimated Use 
of Proceeds” and “Compensation of the Sponsor, Manager and their Affiliates.” 

Tax Considerations: In connection with the Offering, we obtained from our U.S. federal income tax 
counsel, Venable LLP  (“Tax Counsel”), a legal opinion (the “Tax Opinion”) 
stating that:  (i) the Trust should be treated as an investment trust described in 
Treasury Regulation Section 301.7701-4(c) that is classified as a “trust” under 
Treasury Regulation Section 301.7701-4(a); (ii) the Owners should be treated 
as “grantors” of the Trust; (iii) as “grantors,” the Owners should be treated as 
owning an undivided fractional interest in each of the Properties for federal 
income tax purposes; (iv) the Interests should not be treated as securities for 
purposes of Code Section 1031; (v) the Interests should not be treated as 
certificates of trust or beneficial interests for purposes of Code Section 1031; 
(vi) the Master Lease should be treated as a true lease and not a financing for 
federal income tax purposes; (vii) the Master Lease should be treated as a true 
lease and not a deemed partnership for federal income tax purposes; (viii) the 
discussions of the federal income tax consequences contained in the 
Memorandum are correct in all material respects; and (ix) certain judicially 
created doctrines should not apply to change the foregoing conclusions.  A 
copy of the Tax Opinion is attached hereto as Exhibit F.   
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The opinion will be written to support the promotion or marketing of the 
Offering, and each Owner must seek advice based on the Owner’s particular 
circumstances from an independent tax advisor. 
 
Each Owner must report his proportionate share of taxable income or loss on 
his own federal income tax return.  For a more complete discussion of the tax 
consequences of ownership of Interests, see “Federal Income Tax 
Consequences.” 

Each prospective Investor must consult with his tax advisor concerning the 
identification requirements under Code Section 1031 and other requirements 
for successfully completing a qualifying like-kind exchange under Code 
Section 1031.   

THE PROSPECTIVE INVESTORS WILL ACQUIRE THEIR 
INTERESTS WITHOUT ANY REPRESENTATIONS OR 
WARRANTIES FROM THE TRUST, THE SPONSOR, THE 
MANAGER OR ANY OF THEIR AFFILIATES OR 
REPRESENTATIVES, AGENTS OR COUNSEL REGARDING THE 
TAX IMPLICATIONS OF THE TRANSACTION.  EACH 
PROSPECTIVE INVESTOR MUST CONSULT HIS OR HER OWN 
INDEPENDENT ATTORNEYS, ACCOUNTANTS AND OTHER TAX 
ADVISORS REGARDING THE TAX IMPLICATIONS OF THE 
INVESTOR’S PURCHASE OF AN INTEREST, INCLUDING 
WHETHER SUCH PURCHASE WILL QUALIFY AS PART OF A 
PROPOSED TAX-DEFERRED EXCHANGE UNDER SECTION 1031 
(A “SECTION 1031 EXCHANGE”), IF ONE IS CONTEMPLATED. 
 
There are risks associated with the federal taxation of the purchase of an 
Interest, particularly where the purchase is intended to be part of a Section 
1031 Exchange.  Accordingly, all prospective Investors must consult their 
own independent legal, tax, accounting and financial advisors and must 
represent that they have done so as an investment requirement.  You 
should carefully read the sections of this Memorandum entitled “Risk 
Factors – Tax Risks of a Code Section 1031 Exchange” and “Federal 
Income Tax Consequences” and consult with your personal tax advisor 
before making an investment in Interests.  See “RISK FACTORS” below. 
 

The Trust  

Organization: The Trust was formed as a Delaware Statutory Trust on March 30, 2020 and 
pursuant to a Trust Agreement dated as of March 30, 2020, a copy of which is 
attached hereto as Exhibit A (the “Trust Agreement”).  The Trust is newly 
formed and has no prior operating history.  The Trust is a passive owner of the 
Properties and will not be involved in any manner in the active management of 
the Properties.  See “The Trust and Summary of the Trust Agreement.” 

Owners: The Trust will be owned by the Owners, who will hold all of the Interests in 
the Trust.  See “The Trust and Summary of the Trust Agreement.”  

Trustee: Gregory Harrison, an unaffiliated third party, and an officer of Stewart 
Management Company located in Wilmington, Delaware (the “Trustee”) is 
the Trustee of the Trust pursuant to the Trust Agreement, as well as the 
Independent Director (as defined in the Trust Agreement).   See “The Trust and 
Summary of the Trust Agreement. 
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Manager: ExchangeRight Asset Management, LLC, a California limited liability 
company (the “Manager”), which is wholly owned by the Sponsor, is the 
Manager of the Trust.  The Manager was formed in 2012.  The Manager will 
manage the Trust in the manner provided in the Trust Agreement.  See “The 
Trust and Summary of the Trust Agreement,” “Compensation of the Sponsor, 
the Manager and their Affiliates,” “The Manager” and “Conflicts of Interest.” 

Trustee and Manager 
Compensation: 

The Manager and the Trustee will receive the following compensation for their 
services from the Trust’s cash from operations: 

(1) The Trustee will receive an annual fee of $750 for its services as 
Trustee. 

(2) The Manager will receive an annual asset management fee ranging 
from 0.31% to 0.40% of the gross rental income of the Properties. It is 
anticipated that the Manager will assist in marketing and selling the Properties, 
and thus, if the Manager provides such services, and if upon a Disposition of 
the Properties the gross proceeds of any Disposition are in excess of 
$44,503,300 (in cash or in kind), the Manager will be entitled to receive a fee 
equal to 2.0% of the gross proceeds of any such Disposition of the Properties 
pursuant to the Trust Agreement, with such amount to be in addition to any 
payments to unrelated third-party real estate brokers that the Trust hires to sell 
the Properties and any payments to buyer’s brokers. See “The Trust and 
Summary of the Trust Agreement,” “Compensation of the Sponsor, the 
Manager and their Affiliates.” 

Property Manager: The Trust has entered into a property management agreement with NLP 
Management, LLC, an Iowa limited liability company (“Property Manager”), 
which is wholly owned by the Sponsor, for the day-to-day management of the 
Properties for an annual fee of 2.50% of the gross rental income of the 
Properties; provided, however, the Property Manager may subcontract all or 
certain portions of the day-to-day management of the Properties with an 
unrelated, third-party professional management company or companies.  The 
Trust will pay the Property Manager a fee ranging from 2.81% to 2.90% of the 
gross rental income of the Properties, which will be reduced by the fee of the 
gross rental income of the Properties assigned to the Manager as the asset 
management fee as discussed above. 

The Master Lessee: The Master Lessee will be ExchangeRight NLP 36 Master Lessee, LLC (the 
“Master Lessee”), which is wholly owned by the Sponsor.  Concurrently with 
the acquisition of the Properties, the Trust entered into the Master Lease with 
Master Lessee under which the Trust assigned to the Master Lessee all of the 
underlying Tenant leases and rents with respect to the Properties in exchange 
for the rental and other payments as provided under the Master Lease.  See 
“The Trust and Summary of the Trust Agreement” and “Summary of the 
Master Lease.” 

Master Lessee Capitalization: The Master Lessee is a newly formed Delaware limited liability company 
wholly owned by ExchangeRight.  Capitalization of the Master Lessee will be 
provided by the Manager through a demand note (the “Demand Note”) to the 
Master Lessee, in the amount of $197,338.  The Manager’s Demand Note 
obligations will be reduced by the amount of any net earnings of the Master 
Lessee retained by Master Lessee. 
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Term of the Trust: The Trust will terminate and dissolve and distribute all of its assets to the 
Owners in accordance with the Trust Agreement, on the first to occur of (i) the 
Disposition of all the Properties; (ii) the expiration of 15 calendar years 
following the acquisition of the Properties; or (iii) a LLC Conversion (the 
“Trust Expiration Date”).  The Properties must be sold before the Trust 
Expiration Date if the Manager determines, in its sole discretion, that a 
Disposition would be a reasonable course of action.  See “Summary of the Trust 
Agreement.” 

Side Letters: Subject to certain restrictions in the Trust Agreement, the Manager reserves the 
right, in its sole and absolute discretion, to agree with an Owner to waive or 
modify the application of any provision of the Trust Agreement or fee or 
expense in connection with this Offering with respect to such Owner without 
obtaining the consent of any other Owner.  Accordingly, the Trust and the 
Manager may enter into side letters or other writings with one or more Owners 
that have the effect of establishing rights under, or altering or supplementing 
the terms of, the Trust Agreement or any subscription agreement for Interests 
(including with any of its Affiliates that may invest in the Trust). 

Trust Limitations: The Trust is not empowered or permitted to (i) sell, transfer, exchange or 
otherwise dispose of the Properties, except as required under the Trust 
Agreement; (ii) invest any cash held by the Trust in anything other than U.S. 
Treasury obligations or deposits in federally-insured institutions; (iii) reinvest 
any monies of the Trust, except to make minor non-structural modifications or 
repairs to the Properties as permitted under the Trust Agreement; (iv) upon the 
Disposition of all the Properties pursuant to the Trust Agreement, re-invest the 
proceeds of such Disposition; (v) renegotiate, alter or extend the terms of the 
Loan or enter into any new financing; (vi) renegotiate, alter or extend the terms 
of the Master Lease or enter into new leases, except in the case of the Master 
Lessee’s bankruptcy or insolvency; (vii) make any modifications to the 
Properties other than minor non-structural modifications, unless required by 
law; (viii) accept any capital contributions from Owners or other persons (other 
than pursuant to this Offering); or (ix) take any other action which would cause 
the Trust to be treated as a business entity for federal income tax purposes. 

Rights of the Owners: The sole right of the Owners as holders of Interests will be to receive 
distributions from the Trust if, as and when made as a result of the operations 
of the Trust or the Disposition of the Properties.  The Owners will have no 
voting rights, including as to whether or not the Properties are sold.  See “The 
Trust and Summary of the Trust Agreement.” 

Transferability of Interests: The Interests are nontransferable unless such transfer is made in compliance 
with any limitations imposed by the Trust and the Lender and in compliance 
with applicable securities laws.   See “Description of the Interests – 
Transferability of Interests.” 

Distributions of Cash from 
Operations: 

After payment of Loan interest and principal (if any), management fees, 
operating expenses and taxes, as determined by the Manager, any net cash flow 
of the Trust will be distributed to the Owners in proportion to their Interests on 
a monthly basis.  See “Business Plan.” 

The Master Lease  

Term: The Master Lease will expire concurrently with the Trust’s termination.   
Neither the Trust nor the Master Lessee have an option to renew the Master 
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Lease.  In the event that not all or a non-material portion of the Properties are 
damaged or destroyed by fire or other casualty and it is economically feasible 
to continue to operate the Properties, then the Master Lease shall continue in 
full force and effect, however, Master Lessor and Master Lessee shall adjust 
the Annual Base Rent in an equitable fashion to reflect the economic effect of 
any such loss of a portion of the Properties. See “The Master Lessee and the 
Summary of the Master Lease.” 

Rent: All rent due under the Tenant leases for periods after the Master Lease is 
executed will be payable to the Master Lessee rather than the Trust. The Master 
Lessee will use the rent received from the Tenant leases to pay to the Trust the 
Annual Base Rent (as defined in the Master Lease) established in the Master 
Lease, which is an amount ranging from $2,368,056 to $2,427,838 during the 
first seven years of the Trust, of which $768,336 ($770,441 in leap years) per 
annum for the primary term of the Loan shall be paid as debt service to the 
Lender on behalf of the Trust. The Trust will direct the Master Lessee to make, 
on the Trust’s behalf, any and all payments of any kind required under the Loan 
Documents.  The Master Lessee will be required to promptly furnish the Trust 
with any notice of default arising under the Loan and received by the Master 
Lessee.  In the event that not all or a non-material portion of the Properties are 
taken by eminent domain proceedings or damaged or destroyed by fire or other 
casualty and it is economically feasible to continue to operate the Properties, 
then the Master Lease shall continue in full force and effect, however, the 
Annual Base Rent shall be adjusted in an equitable fashion to reflect the 
economic effect of any such loss of a portion of the Properties.  See “Summary 
of the Master Lease – Rent.”   
 

Rights and Duties of the Master 
Lessee; Payment of Expenses: 

The Master Lessee has the sole and exclusive right to operate and maintain the 
Properties.  The Master Lease is a “triple net” lease under which the Master 
Lessee will be responsible for paying all expenses relating to the Properties, 
without exception, including, but not limited to, operating expenses, taxes, 
insurance and the cost of non-structural capital improvements.  However, the 
Master Lessee may utilize property and lender reserves to cover capital 
expenses and capital improvements as well as operating and asset management 
expenses, including unreimbursed tax and insurance payments, and bank, 
accounting, tax, and filing fees.  The Master Lessee will be responsible at its 
sole cost to provide the accounting, quarterly and annual reporting to the Trust.  
The Master Lessee must comply with all governmental statutes, laws, rules, 
regulations and ordinances affecting the Properties and maintain the entire 
exterior and interior of the Properties in good condition and repair.  See “The 
Master Lessee and the Summary of the Master Lease.”  

The Properties  

Description: The Properties consist of a portfolio of the following two properties net-leased 
to primarily investment-grade tenants which were acquired by the Trust as of 
the Loan Closing Date (collectively, the “Properties”): (i) N77 W 14435 
Appleton Avenue, Menomonee Falls, Wisconsin 53051 and (ii) N65 W 24838 
Main Street, Sussex, Wisconsin 53089.  Both of the Properties are 100% 
occupied, single-tenant, net-leased properties operating as Pick ‘n Save and 
guaranteed by the Kroger Co. (the existing tenants and any new tenants at the 
Properties are referred to herein individually as a “Tenant” and collectively as 
the “Tenants”). See “Description of the Properties” and “Summary of the 
Leases.”  
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Acquisition: On the Loan Closing Date, the Trust acquired the Properties for an aggregate 
purchase price of $38,867,268 from the Sellers.  The Properties are owned 
100% by the Trust.  The Trust will sell beneficial interests in the Properties to 
the Investors in Interests.  The difference between the purchase price for the 
Properties and the $44,503,300 purchase price for the Interests (the “Purchase 
Price”), which consists of $24,295,000 in equity and $20,208,300 in debt, 
includes accountable reserves, transaction costs, legal fees, Offering costs, real 
estate and short-term financing costs (some of which are being paid to 
Affiliates of the Sponsor), acquisition fee to the Sponsor, Selling Commissions 
(as defined below), due diligence allowances, and related expenses.   
 

Acquisition Terms and 
Financing: 

 

Financing: 

 

 

The Trust purchased the Properties with a loan of $20,208,300 (the “Loan”) 
obtained from Lender, which Loan closed on the Loan Closing Date.  The Loan 
has a four-year fixed-rate term and an interest rate of 3.750% per year with 
interest only payments for the entire term of the Loan.  The Loan is prepayable 
during the first year with a 3% fee, during the second year with a 2% fee, during 
the third year with a 1% fee, and prepayable without penalty thereafter. 
Additionally, if the Trust has not paid all principal and interest due under the 
Loan prior to the Maturity Date (as defined in the Loan Agreement), the Loan 
has three 12-month automatic renewal options with option exercise fees 
payable to Lender upon such extensions as follows: (i) first extension 10 bps; 
(ii) second extension 20 bps; and (iii) third extension 35 bps.  During these 
extension periods, (A) if the two Tenant leases have been extended on such 
terms and conditions that are satisfactory to Lender, then the Trust shall make 
monthly principal and interest payments based upon a 20 year amortization 
schedule beginning on the first day of the Extension Period commencing on the 
initial Maturity Date of the Note and thereafter on the same date of each month 
thereafter until the expiration of the Extension Period then in effect or (B) if 
the two Tenant leases have not been extended on such terms and conditions 
that are satisfactory to Lender, then all cash flow from the Properties, net of 
normal Property expenses and interest payments on the Loan, will be deposited 
into the Reserve Account (as defined in the Loan Agreement) and shall serve 
as additional collateral for the Loan and the Trust shall not be permitted to pay 
any distributions to the Owners during such periods. Due to restrictions in the 
Trust Agreement, however, the extensions referenced above cannot be 
exercised unless there is an LLC Conversion. See “Acquisition Terms and 
Financing.” 
 

Security Arrangements/Collateral:  The security for the payment and performance of all of the obligations under 
the Loan will be: (i) a first priority fee mortgage on the Properties in Wisconsin; 
(ii) a first priority assignment of the Master Lease and all subleases and rents; 
(iii) a first priority assignment of permits, licenses and contracts; (iv) a pledge 
of escrow, reserve and cash collateral accounts and sub-accounts; (v) an 
assignment of Tenants’ security deposits and letters of credit and (vi) UCC-1 
financing statements.  As the Loan will be secured by the Properties, any 
default under the Loan (including as a result of the failure of the Properties to 
generate sufficient cash flow) could have a material adverse effect on the ability 
of the Trust to receive or distribute income. 

Recourse Provisions: The Loan will be generally non-recourse to the Trust, but recourse to the Trust 
upon certain Recourse Events (as defined herein) and principals of the Sponsor 
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for certain bad acts and environmental indemnification.   See “Acquisition 
Terms and Financing.” 

Reserves: The Loan Documents required a repair and capital expense reserve that was 
withheld from Loan proceeds by Lender and deposited on the Trust’s behalf on 
the Loan Closing Date in the amount of $323,500 (the “Reserve Account”), 
which funds shall be held by Lender and reimbursed to the Trust upon 
completion of approved costs and repairs at the Properties. 
 

 

A LLC Conversion 

 

The LLC: If there were to be an event triggering a LLC Conversion, the Trust would be 
converted into a LLC.  See “The Trust and Summary of the Trust Agreement” 
and “Summary of the Limited Liability Company Agreement.” 

Events Triggering a LLC 
Conversion: 

The Trust must convert to the LLC upon the first to occur of the following 
(collectively, a “LLC Conversion”): (i) the Manager determines that there will 
be a default on the Loan (due to, among other things, the failure of the Master 
Lessee to pay rent when due under the Master Lease); (ii) the Manager 
determines that the Loan has been paid in full and the Properties have not been 
sold within a reasonable period of time; (iii) the Trust Expiration Date; (iv) 
upon an Event of Default (as defined in the Loan Documents); or (v) if the 
Lender determines, in good faith, that an Event of Default is imminent, Lender 
shall have the right, upon written notice to direct the Trustee to cause a 
conversion.  In connection with the LLC Conversion, the Trust will distribute 
to the Owners ownership interests in the LLC in exchange for, the Owners’ 
Interests.  This exchange would be on a proportionate basis to their ownership 
in the Trust, except that the Managing Member, would receive one membership 
unit of a different class with nominal value in exchange for nominal 
consideration.  There is no assurance that adverse consequences will not occur 
before the Disposition of the Property. If the Property is transferred (or the 
Trust is converted) to the LLC, the Owners will likely lose their ability to 
participate in a future Section 1031 Exchange. See “Risk Factors” and 
“Summary of the Limited Liability Company Agreement.” 

Exchange of Interests: In connection with the LLC Conversion, the Trust will distribute all of the Class 
A Units in the LLC to the Owners in exchange for, their Interests in the Trust.  
This exchange would be on a proportionate basis to their ownership in the 
Trust, except that the Managing Member would receive one membership unit 
of a different class with nominal value in exchange for nominal consideration.  
The rights and obligations of the Owners with respect to each other and the 
former Trust Estate, including the Properties, will be governed by the LLC 
Agreement, attached hereto as Exhibit E. After the LLC Conversion is 
completed, the Owners will no longer own beneficial interests in the Trust but, 
instead, will own membership interests in the LLC evidenced by the Class A 
Units.  See “Summary of the Limited Liability Company Agreement.” 

Business and Purpose of the LLC, if 
there were to be a LLC Conversion: 

If there were to be a LLC Conversion, then: (i) the business and purposes of 
the LLC would be to engage solely in activities related to owning, holding, 
selling, assigning, transferring, operating, leasing, mortgaging, pledging and 
otherwise dealing with the Properties; (ii) until the Loan is paid in full, certain 
additional restrictions would apply to the LLC; and (iii) as a general matter, the 
ability of the LLC to engage in activities with respect to the Properties would 
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not be subject to the same restrictions and limitations imposed on the Trust, the 
Trustee, and the Manager by the Trust Agreement.   

 
SPONSOR BACKGROUND 

 

ExchangeRight is a private real estate investment firm focused on the acquisition and investment 
management of single-tenant retail properties and value-add multifamily properties nationwide. Formed in 2012, 
ExchangeRight has successfully executed an investment strategy based on a disciplined acquisition approach.  The 
principals directly oversee all investment functions, including acquisition due diligence, financing, asset management 
and dispositions. ExchangeRight and its affiliates have experienced growing national demand for their offerings, with 
over $2.7 billion in assets under management- targeting the acquisition of $600+ million in additional net-leased assets 
per year. ExchangeRight’s assets currently include over 675 properties which total over 14 million square feet and are 
located in 38 different states.  In addition, the Sponsor is currently operating three preferred equity funds and two 
companies that make short-term debt investments into investment properties.  The principals of ExchangeRight are 
Joshua Ungerecht, David Fisher and Warren Thomas (the “Key Principals”).  See “Organization and Management.”  
ExchangeRight is the sole member of the Manager, the Property Manager and the Master Lessee.  Accordingly, the 
Manager, the Property Manager and the Master Lessee are Affiliates owned by the same entity and, thus, any 
agreements between the parties are not the result of arm’s-length negotiations.  See “Conflicts of Interest.”  
ExchangeRight’s principal place of business is 1055 E. Colorado Blvd., Suite 310, Pasadena, CA 91106. 

 

BUSINESS PLAN 

The Trust’s Goals 
 

The Trust expects to provide the Owners a return on their investment in two primary ways: (i) in the form of 
monthly cash distributions to the Owners; and (ii) upon any Disposition of the Properties.  See “Risk Factors – 
Disposition of the Properties and the Termination of the Trust,” “The Trust and Summary of the Trust Agreement” 
and “The Summary of the Limited Liability Company Agreement.” 

 
The Trust plans to begin making cash distributions to the Owners in the month after their respective 

subscription is accepted and continue these monthly distributions during the term of the Trust.  The distributions will 
come from the Trust’s cash from operations, which is to consist solely of the rent paid under the Master Lease.  The 
Trust currently estimates monthly distributions to be in an amount sufficient to provide the following approximate 
estimated annualized cash flow returns on the Owners’ investment provided the Trust does not execute its aggregated 
exit strategy on behalf of investors prior to the end of year four of the hold period:  
 

(i) 6.18% in year one; 

(ii)  6.21% in year two;  

(iii) 6.21% in year three; and 

(iv) 6.21% in year four. 

However, there is no assurance that the Trust will be able to meet these distributions or make any cash 
distributions at all.  The manner, amount and timing of any distributions to Owners are dependent on the rent received 
by the Trust.  The Trust’s objective is to maximize value to Owners through a portfolio aggregation and sale, transfer, 
or merger to facilitate a tax-deferred exchange pursuant to Section 1031 of the Code, or exchange roll-up transaction 
pursuant to Section 721 of the Code within four years of the date of this memorandum. Prior to any Disposition of the 
Properties by the Trust, the rent paid to the Trust by the Master Lessee is the Trust’s sole source of income and the 
sole source of funds available to make any monthly cash distributions to the Owners.  See “The Master Lessee and 
Summary of the Master Lease.” 
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Opportunity for Code Section 1031 Exchange 
 

We expect that many prospective Investors will seek an investment in the Interests for purposes of completing 
an exchange of property as contemplated in Code Section 1031, which provides for non-recognition of gain or loss 
only if property held for use in a trade or business or for investment is exchanged for other like-kind property held for 
use in a trade or business or for investment.  There are numerous requirements contained in the applicable provisions 
of the Code and Treasury Regulations concerning qualification for gain non-recognition under Code Section 1031.  If 
you are considering an investment in the Interests for purposes of an exchange designed to comply with Code 
Section 1031, you should consult with your own tax advisor about this Offering’s tax aspects and your 
individual situation.  No representation or warranty of any kind is made with respect to the treatment of the 
Interests by the IRS.  See “Risk Factors.” 

The use of a Delaware statutory trust (like the Trust) to acquire and hold property for purposes of a Section 
1031 Exchange is a relatively new development under United States tax laws.  This ownership structure is based 
primarily on Rev. Rul. 2004-86, which addresses whether a Delaware statutory trust will be treated as an “entity” 
taxable as a partnership.  There are no authorities that directly address the tax treatment of the Trust other than Rev. 
Rul. 2004-86.  It is possible that the IRS could revoke Rev. Rul. 2004-86 or, in the alternative, determine that the Trust 
does not comply with the requirements of that ruling or the underlying authorities.  A determination that the Trust is 
not taxable as a trust (within the meaning of Treasury Regulation Section 301.7701-4) could have a significant adverse 
impact on the Owners.   

Exit Strategy 

The Manager anticipates selling this portfolio of Properties as a part of an anticipated larger aggregation 
strategy within four years of the date of this memorandum. The Sponsor currently manages over $2.7 billion of assets 
diversified across 675+ properties and 38 states with significant experience acquiring and managing net-leased 
properties. The Sponsor intends to take advantage of its fully scalable platform and deep industry relationships to 
strategically acquire single-tenant, net-leased necessity retail and healthcare properties similar to this Offering with 
the goal of seeking enhanced returns and liquidity for investors through a future aggregation of similar portfolios 
through a merger, a sale to a REIT, or an initial public offering. The Sponsor believes that its total net-leased necessity 
retail and healthcare properties under management will grow to $4 billion to $5+ billion within three to five years of 
the date of this Memorandum, which the Sponsor believes is a portfolio size that will be attractive and marketable for 
a larger aggregated sale, merger, listing, and/or initial public offering. The Sponsor believes that this scale is 
achievable based on the fact that it currently manages a proprietary pipeline of over $2.7 billion in assets, the majority 
of which are similar to those of the Trust, and is on pace to acquire $600+ million of additional single-tenant, net-
leased necessity retail and healthcare properties annually from its off-market developer, tenant, and seller relationships 
and other net-leased market sources. 

The exit strategy targets to provide Owners with the option of a sale and another Section 1031 Exchange, or 
exchange their Interests for ownership in an operating partnership of a REIT under Section 721 of the Code within 
four years of the date of this memorandum. If market conditions will not maximize value for the Owners through a 
disposition at the time of the aggregation, it is the Sponsor’s intention to utilize the aggregation strategy to provide 
ample diversification and scale to mitigate lease and debt rollover risk, maintain the Owners’ distributions, and protect 
the Owners’ principal until the opportune time when market pricing is favorable. While there can be no guarantee that 
the Sponsor will meet its target or that a liquidity or exit transaction will take place within our targeted time frame, 
the Sponsor intends to pursue such an exit or liquidity event if it believes that it will be in the best interests of the 
Owners and will provide them with enhanced liquidity and value. 

Property Management 

The Trust has entered into a property management agreement with NLP Management, LLC, an Iowa limited 
liability company (“Property Manager”), which is wholly owned by the Sponsor, for the day-to-day management of 
the Properties; provided, however, the Property Manager may subcontract all or certain portions of the day-to-day 
management of the Properties with an unrelated, third-party professional management company or companies. 
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 The Trust will pay the Property Manager a fee ranging from 2.81% to 2.90% of the gross rental income of 
the Properties, which will be reduced by the fee of the gross rental income of the Properties assigned to the Manager 
as the asset management fee.  The management fees paid hereunder will be subordinate to Lender pursuant to the Loan 
and its respective Financing Documents (as defined in the Loan Agreement with Lender). So long as any portion of 
the Loan is outstanding: (A) payment of any management fee shall be fully subordinate to the Loan and shall not 
constitute a claim against the Trust in the event its cash flow is insufficient to pay its obligations, nor shall it constitute 
a claim against any beneficial owner of an interest in the Trust, and (B) no payment of any management fee shall be 
payable from amounts allocable to the Lender pursuant to the Financing Documents. 
 
 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 
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SUMMARY OF THE LEASES 

Prospective Investors are strongly encouraged to review the leases in their entirety with their own 
independent legal counsel before submitting an offer to purchase an Interest.  See “RISK FACTORS – Real Estate 
Risks.”  This summary highlights significant, but select and limited, terms of the leases and is not exhaustive and is 
qualified in its entirety by reference to the full leases, which are available from the Sponsor upon request.  

Property Tenant Name Property 
Sq. Ft. 

Year One 
NOI 

Original 
Comm-

encement 
/Date 

Lease 
End 

Rent 
Increases 

Renewal 
Options 

Menomonee 
Falls (Appleton 

Avenue), WI 

Roundy’s 
Supermarkets, Inc. 103,611 $1,710,100 8/28/2010 12/31/30 

 
Each 5 years 
of the lease 

rent is 
increased by 
$0.17/sf and 

$0.16/sf, 
respectively, 

and each 
option rent is 
increased by 

$0.75/sf  
 

A total of 
four 5-

year 
options 

Sussex (Main 
Street), WI 

Roundy’s 
Supermarkets, Inc. 61,447 $687,956 9/26/2004 12/31/29 

 
5% each 5 

years of the 
lease and 

each option  
 

A total of 
three 5-

year 
options 

 
 
Total Square Feet 

 
165,058 

 
   

  

 Total Occupied 165,058 100%     

 Total Vacant 0 0%     
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DESCRIPTION OF THE PROPERTIES 

Menomonee Falls (Appleton Avenue), Wisconsin Property 
 

Property: An approximately 103,611 square foot single-tenant retail building on approximately 11.33 
acres located at N77 W 14435 Appleton Avenue, Menomonee Falls, Wisconsin 53051.  The 
building was constructed in 2010. 
 

Lease: The Property is currently 100% leased to one tenant, Roundy’s Supermarkets, Inc., conducting 
business as Pick ‘n Save.  The lease is guaranteed by The Kroger Co., an Ohio corporation, which 
has a credit rating of “BBB” by S&P. This is a double net (“NN”) lease.  

Seller: On the Loan Closing Date, the Property was purchased by the Trust for $28,428,268 from an 
unaffiliated third party. 
 

Appraisal: On March 15, 2020, an appraisal was prepared by CBRE, Inc. for the Lender, which appraisal 
indicated that the Property had an estimated market value “As Is” of $28,500,000 The appraisal 
was prepared solely for the Lender and its Affiliates and may not be relied upon by the Trust or 
the Owners and, thus, Owners must rely solely on the other information provided in this 
Memorandum and their own due diligence in determining a valuation of the Properties. 
 

Environmental: On March 3, 2020, a Phase I was prepared by Partner Engineering & Science, Inc. (“Partner”) 
for ExchangeRight, which Phase I may be relied upon by the Trust and the Investors.  The Phase 
I indicated that there were no hazardous or toxic substances identified, present or being 
improperly generated, used, stored or disposed of at the Property.  The Phase I included materials 
defined under the RCRA.  The Phase I concluded that at the time of the Phase I, there were no 
recognized environmental conditions identified in connection with the Property.  Partner had no 
recommendations for further investigations.  See “RISK FACTORS - Environmental Liability.” 
 

Zoning: C-4, Suburban Retail Business Zone. 
 

 

[DESCRIPTION OF THE PROPERTIES CONTINUED ON THE NEXT PAGE] 
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Sussex (Main Street), Wisconsin Property 
 

Property: An approximately 83,771 square foot retail building (the “Shopping Center”) on approximately 
15.83 acres located at N65 W 24838 Main Street, Sussex, Wisconsin 53089, approximately 
61,447 square feet of which is leased to Roundy’s Supermarkets, Inc., conducting business as 
Pick ‘n Save (the “Pick ‘n Save Property”), and 22,324 of which represents in-line space (the 
“In-Line Property”) that will be economically separated from this offering via a long-term 
ground lease structure (detailed below).  The building was constructed in 1998. 
 

Lease: The Pick ‘n Save Property is currently 100% leased to one tenant, Roundy’s Supermarkets, Inc. 
(guaranteed by The Kroger Co., an Ohio corporation, which has a credit rating of “BBB” by 
S&P), conducting business as Pick ‘n Save.  The lease is guaranteed by The Kroger Co., an Ohio 
corporation, which has a credit rating of “BBB” by S&P. This is a NN lease.  
 
The Trust only desired to acquire the Pick ‘n Save Property that was part of the Shopping Center 
given its focus on single-tenant, net-leased necessity retail and healthcare properties that are 
anticipated to generate stable income from their long-term in-place leases. However, the 
Shopping Center is only one tax parcel that includes the In-Line Property. As such, the Master 
Lessee entered into a 50-year ground lease with Telos Capital, LLC, an Iowa limited liability 
company, an affiliate of the Sponsor (“Telos”) for the approximately 22,324 square foot In-Line 
Property (the “Ground Lease”) at Closing in order to achieve the economic separation of parcels 
originally desired by the Trust. Telos, or its assignee, will be solely responsible for all of the 
duties and obligations with respect to the In-Line Property during the term of the Ground Lease, 
including, but not limited to, maintenance and repairs, taxes, insurance, utilities, and common 
area maintenance costs obligations. As a result of the Ground Lease, the Master Lessee, and the 
Trust are not anticipated to have any duties or obligations with respect to the In-Line Property 
and, as such, no costs or other impact from the In-Line Property have been incorporated into the 
Pro Forma. 
 

Seller: On the Loan Closing Date, the Property was purchased by the Trust for $10,439,000 from an 
unaffiliated third party.  
 

Appraisal: On June 3, 2020, an appraisal was prepared by CBRE, Inc., a nationally recognized appraiser for 
the Lender for the Pick ‘n Save Property, which appraisal indicated an “As Is” estimated market 
value for the Pick ‘n Save Property of $10,580,000. The appraisal is being prepared solely for 
the Lender and its Affiliates and may not be relied upon by the Trust or the Owners and, thus, 
Owners must rely solely on the other information provided in this Memorandum and their own 
due diligence in determining a valuation of the Properties. 
 

Environmental: On April 30, 2020, a Phase I was prepared by Partner for ExchangeRight, which Phase I may be 
relied upon by the Trust and the Investors.  The Phase I indicated that there were no hazardous 
or toxic substances identified, present or being improperly generated, used, stored or disposed of 
at the Property.  The Phase I included materials defined under the RCRA.  The Phase I concluded 
that at the time of the Phase I, there were no recognized environmental conditions identified in 
connection with the Property.  Partner had no recommendations for further investigations.  See 
“RISK FACTORS - Environmental Liability.” 
 

Zoning: B-2 Regional Business District. 
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ESTIMATED USE OF PROCEEDS 

The following table sets forth the estimated sources and uses of the Offering Proceeds.  The table reflects the 
present intentions of the Sponsor and an unforeseen change of circumstances may require the Sponsor to modify the 
information set forth below.  The Sponsor and its Affiliates will receive substantial compensation and fees in 
connection with the Offering and the Properties, as described in this Memorandum.  The amounts listed below are 
estimates by the Sponsor.  See “COMPENSATION OF THE SPONSOR, THE MANAGER AND AFFILIATES.” 

 Source of Funds    Amount   % of Total Sources 
 Total Owner Equity    $24,295,000   54.59% 
 Senior Loan    $20,208,300   45.41% 
 Total Sources    $44,503,300   100.00% 
  
 
Use of Funds 

   
 

Amount 

  
% of Maximum 

Offering Amount 

 
 

% of Total Sources 
 Costs of Acquisition       
 Total Acquisition Cost(1)   $40,299,062   90.55% 
 Acquisition Fee(2)   $609,241  2.51% 1.36% 
 Reallowance of Acquisition Fee(3)   $242,950  1.00% 0.55% 
 Tax and Insurance Prepaids and Reserves(4)    $14,390    0.06% 0.03% 
 Reserves for Operations and Asset 
Management (5) 

  $1,194,729  4.91% 2.69% 
 

        
        
 Total Acquisition Related Costs   $42,360,372   95.18% 
        
 Selling Commissions and Expenses       
 Selling Commissions and Broker-Dealer’s 
Marketing and Due Diligence Allowance(6) 

   
$1,943,600 

  
8.00% 

 
 4.37% 

 Syndication Costs(7)    $70,000  0.29% 0.16% 
  Third Party Due Diligence 
Reports(8) 

   $20,000  0.08% 0.04% 

 Organizational & Offering Costs(9)    $48,590  0.20% 0.11% 
 Marketing, Distribution, and 
Sponsorship Cost(10) 

    
$60,738 

  
0.25% 

 
0.14% 

 Total Selling Commissions and 
Expenses 

   $2,142,928   4.82% 

          
 Total Uses    $44,503,300   100.00% 

 
 
Notes:   

(1) In purchasing the Properties and creating this Offering, the Sponsor utilized its own equity and equity raised 
from third parties through entities affiliated with the Sponsor. As proceeds are raised through the sale of 
Interests, all of this equity will be repaid to the Sponsor and the entities affiliated with the Sponsor. 
Repayment of this amount shall be made from distributions and redemption proceeds associated with the 
Class 2 Interests. Repayment is not an obligation of the Trust or secured by the Properties. 

The acquisition of the Properties resulted in $1,669,231 of acquisition related costs which is reduced by 
$237,437 in seller credits. Acquisition related costs are made up of the following fees and expenses: 

• $120,000 of net closing costs associated with the acquisition of the Properties and previously paid 
by the Sponsor, which include escrow fees, title fees, attorneys’ fees, prorations, and document 
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preparation fees. The Sponsor will be responsible for any such fees in excess of these sums and will 
be entitled to retain any unused funds on a nonaccountable basis. 

• $1,090,148 in estimated financing costs payable to third parties and Affiliates of the Sponsor in 
connection with various equity and debt financing agreements associated with acquiring the 
Properties. 

• $80,000 in Appraisal, Phase 1 and Due Diligence expenses paid to third parties. 
• $217,083 in Loan Fees and financing costs payable as follows: (i) $202,083 of this fee is payable to 

Bankers Trust as a loan origination fee (ii) $15,000 will be used to reimburse the Sponsor on a 
nonaccountable basis for finance and acquisition fees associated with the line of credit issued to the 
Sponsor by Great Western Bank, and used by the Trust to acquire the Properties.  

• $60,000 in estimated Lender legal fees. 
• $15,000 in Lender consultant fees. 
• $12,000 in local counsel legal opinion fees required by the Lender to close the Loan. 
• $50,000 to reimburse the Sponsor on a nonaccountable basis for legal fees for real estate matters 

(leases, contracts, title/survey, due diligence, etc.), including the legal fees for local counsel required 
for closings with respect to the acquisition of the Properties. The Sponsor will be responsible for 
any such fees in excess of these sums and will be entitled to retain any unused funds on a 
nonaccountable basis. 

• Aggregate closing credits from sellers amounting to $237,437 reduced the Sponsor’s acquisition 
related costs, and are being used to increase reserves for operations and asset management for the 
benefit of the Trust.  

• $25,000 in fees associated with the establishment of single purpose entities for the acquisition of the 
Properties and to satisfy the requirements of the Lender. The Sponsor will be responsible for any 
such fees in excess of these sums and will be entitled to retain any unused funds on a nonaccountable 
basis. 

(2) These funds will be used by the Trust to redeem 100% of the Sponsor’s Class 2 interests on a proportionate 
basis.  One Class 2 beneficial ownership interest will be redeemed in part for approximately $6,092.41 for 
each Class 1 beneficial ownership interest sold. 

(3) Up to a maximum of $242,950 (1%) of the gross proceeds of the Offering of Interests may be paid to 
ExchangeRight Securities, LLC, a FINRA member Broker-Dealer (“ERS”), an Affiliate of the Trust and 
Sponsor to oversee the wholesaling activities of ExchangeRight’s Senior Vice Presidents of Sales and 
National Account Director to the extent that these activities involve direct interaction with retail investors; 
provided, however, any such fees that are not paid to ERS will be retained by the Sponsor on a 
nonaccountable basis. Such funds may be reallowed pro-rata based on the redemption of the Class 2 
beneficial ownership interests.  Up to $2,429.50 may be reallowed for each Class 1 beneficial ownership 
interest sold. 
 

(4) This $14,390 of prepaids were paid on the Trust’s behalf on the Loan closing date for insurance related to 
the Properties and are subsequently reimbursed by the Tenants of the Properties. Such amounts will be 
retained by the Trust on an accountable basis for the benefit of investors.  

(5) This amount will be retained by the Trust on an accountable basis as a reserve to be used for future repairs 
and replacements at the Properties and operational and asset management costs incurred in the course of 
managing the Properties and the portfolio, including unreimbursed tax and insurance payments, and bank, 
accounting, tax, and filing fees incurred by Master Lessee on behalf of the Trust. This amount includes the 
$323,500 of Reserve Account required by Lender which was withheld from Loan proceeds by Lender and 
deposited on the Trust’s behalf on the Loan closing.  

(6) Offers and sales of Interests will be made on a “best efforts” basis by broker-dealers (“Broker-Dealers”) 
who are members of Financial Industry Regulatory Authority (“FINRA”).  The following fees will be paid 
from the proceeds of the Offering (the “Offering Proceeds”) in connection with the marketing and 
syndication of the Interests:  (i) Selling Commissions of up to $1,579,175 (6.5%) of the Offering Proceeds 
(“Selling Commissions”) to the Broker-Dealers; (ii) a nonaccountable marketing and due diligence 
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allowance of up to $242,950 (1%) of the Offering Proceeds to the Broker-Dealers; and (iii)  $121,475 (0.5%) 
of the Offering Proceeds to ERS, which up to half of such amount may be reallowed to the Broker-Dealers 
at the discretion of ERS (collectively, the “Selling Commissions and Expenses”).  The aggregate amount 
of the Selling Commissions and Expenses will not exceed 8% of the Maximum Offering Amount; provided, 
however, the Sponsor may pay higher marketing and due diligence allowances for certain Broker-Dealers, 
which Broker-Dealers would accept reduced Selling Commissions on a pro rata basis.  The Sponsor will be 
responsible for any Selling Commissions and Expenses in excess of these sums and will be entitled to retain 
any unused funds on a nonaccountable basis.  The Sponsor may pay reduced Selling Commissions and 
Expenses or waive such sums with respect to Interests purchased by Affiliates and other persons.  See “Plan 
of Distribution.”  In the event an Investor independently uses the services of a registered investment advisor 
(“RIA”) and not a Broker-Dealer in connection with the purchase of Interests, no Selling Commissions will 
be payable with respect to its purchase of such Interests, which will have the effect of increasing the amount 
of Interests purchased by such Investor (but not including any amount up to 0.5% that is reallowed to ERS).  
The payment of any fees or similar compensation to such RIA will be the sole responsibility of such Investor, 
and the Trust will have no liability for any such compensation. The proceeds to the Trust per Interest will not 
be affected by this waiver of Selling Commissions.      

 (7) This $70,000 will be made up of the following fees and expenses:  

• $20,000 is a nonaccountable fee paid to the Sponsor or third parties to pay for syndication costs of 
the Offering, including costs for preparation and printing of the Offering materials and documents, 
“Blue Sky” costs, sales and marketing expenses and various other costs associated with the Offering. 
The Sponsor will be responsible for any such fees in excess of these sums and will be entitled to 
retain any unused funds on a nonaccountable basis. 

• $20,000 in miscellaneous document/loan closing legal expenses. 
• $15,000 for preparation of the PPM and Offering document paid to third parties. 
• $15,000 for preparation of the Tax Opinion paid to third parties. 

 
(8)  The Sponsor will be reimbursed on a nonaccountable basis for expenses incurred in connection with the 

Offering for third party due diligence costs. These costs include fees for review of the Offering to due 
diligence firms. In addition, these fees include site visit, inspection, and other review and diligence costs 
incurred as part of the acquisition of the properties.  As part of this diligence, Sponsor has incurred costs 
including, but not limited to, sales reports, subscriptions for market research data, and demographic reports. 
 

(9) The Sponsor will be reimbursed on a nonaccountable basis for expenses incurred in connection with the 
Offering and the organization of the Trust, including, but not limited to, single purpose entity formation, legal 
and accounting fees, marketing expenses, and other costs and expenses directly related to the Offering and 
organization of the Trust, all of which are being initially paid by the Sponsor.  The Sponsor anticipates that 
the expenses incurred in connection with the Offering and the organization of the Trust will not be greater 
than $48,590 (0.20% of the Maximum Offering Amount). The Sponsor will be responsible for any such fees 
in excess of these sums and will be entitled to retain any unused funds on a nonaccountable basis.   

(10) This $60,738 will be paid to the Sponsor to reimburse the Sponsor for accounting fees, due diligence 
expenses, marketing, distribution, and sponsorship costs with respect to the Offering.  

  

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 
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RISK FACTORS 

An investment in the Interests is highly speculative and involves a high degree of risk. Interests should not 
be purchased by any person who cannot afford the loss of its entire investment. You should carefully consider the 
risks described below, especially tax risks, as well as the other information in this Memorandum, when evaluating 
whether to make an investment in the Interests. The risks described below are not the only risks associated with an 
investment in the Interests.  You should also consult with your own legal, tax and financial advisors about an 
investment in the Interests. If any of the following risks actually occur, the Trust’s business, financial condition and 
results of operation could be materially and adversely affected and you could lose all or part of your investment. 

You and your advisors are invited to ask questions and to request information about the terms and conditions 
of this Offering for the purpose of evaluating the merits and risks of an investment in the Interests. The Trust will 
provide such information to the extent it possesses the information or can acquire it without unreasonable effort or 
expense.  See “Access to Information.” 

Legal Counsel to ExchangeRight, the Trust and Their Affiliates Does Not Represent the Owners.  Each 
Owner must acknowledge and agree in the Purchase Agreement that legal counsel, including Venable LLP as Tax 
Counsel and Belice, Inc. (“Counsel”), represents ExchangeRight, the Trust, the Manager, the Property Manager, the 
Master Lessee and their Affiliates and does not represent, and shall not be deemed under the applicable codes of 
professional responsibility, to have represented or to be representing, any or all of the Owners. 

Real Estate Risks  

COVID-19 Pandemic Risks and Significant Economic Uncertainty.  The ongoing spread of COVID-19 
and its fallout present significant and uncertain risks with respect to this Offering and the operations of the Properties 
and Tenants. COVID-19 could create a global economic depression.  Given the current landscape, the global outbreak 
of COVID-19 presents many significant challenges and will have ramifications across many industries both in the 
near and long term, including the real estate industry. COVID-19 is a public and political crisis, and unknown 
disruptions may occur.  The effects of COVID-19 are undoubtedly far reaching and will continue to pose significant 
and uncertain risks. It is impossible to determine the social and economic results of COVID-19.  Due to the 
uncertainty surrounding COVID-19 and its ramifications, you may lose a significant portion of your investment 
in the Trust. Potential COVID-19 risks in connection with this Offering, the Properties and the Tenants, include, but 
certainly are not limited to, the following: 

• The Tenants may experience material impacts in their financial condition, which may affect the 
Properties’ operating results. 

• The government could order the closure of the Tenants’ locations, thereby potentially reducing 
Tenants’ income to zero, which may make it impossible for Tenants to pay rent. 

• The spread of COVID-19 poses a risk of supply chain disruption. Tenants may have to close their 
stores in the event of supply chain disruption. 

• Customers may delay or cancel visits to the Tenants’ locations if they fear that visiting a Tenant 
might expose them to COVID-19. 

• Self-quarantine or actual viral health issues may result in management, employee or staff shortages. 

• Regional quarantines or shut-down of public transportation may result in customers being unable to 
visit Tenants’ locations. 

• COVID-19 may be spread through encounters at Tenant locations. 

• Lawsuits may be filed in relation to COVID-19 issues at Tenant locations. 
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• Tenants may face increased costs from continual heightened sanitation efforts. 

• A prolonged economic downturn from the negative effects of the virus could result in job loss and 
Tenant bankruptcies. 

• There is significant uncertainty concerning security and the stability of world and United States 
economies. 

• Many COVID-19 losses may not be mitigated by reducing expenses. Tenant overhead (rent, salaries, 
etc.) cannot be readily reduced. 

• The Tenants are generally not businesses that can operate with employees working remotely or by 
video- or teleconference. 

Uncertain Economic Conditions. The United States economy is currently experiencing a significant 
downturn due to COVID-19 and experienced a significant downturn beginning in 2008. Previous to the COVID-19 
pandemic, there had been a recovery in the real estate sector, all of which could now be lost and it is unclear how 
stable the real estate markets currently are or will be once the government pulls back from its unprecedented 
participation in the bond market to keep interest rates low. As a result, there can be no assurance that the Properties 
will achieve anticipated cash flow levels. Further, recent world events evolving out of COVID-19 have created 
significant uncertainty concerning security and the stability of world and United States economies. Any negative 
change in the general economic conditions in the United States could adversely affect the financial condition and 
operating results of the Property.  In addition, the Properties’ revenues and operating results may be affected by 
uncertain or changing economic and market conditions.  If global economic and market conditions, or economic 
conditions in the United States or other key markets, remain uncertain or persist, spread, or deteriorate further, the 
Tenants may experience material impacts in their financial condition, which may affect the Properties’ operating 
results. 

General Risks of Investment in Real Estate.  The economic success of an investment in the Trust will 
depend upon the results of operations of the Properties and compliance by the Tenants and Master Lessee with the 
terms of their leases, which will be subject to risks typically associated with investments in real estate.  Fluctuations 
in vacancy, operating expenses and tax rates can adversely affect operating results or render the Disposition of the 
Properties difficult or unattractive and cause an inability to achieve a reasonable return.  No assurance can be given 
as to the future occupancy of the Properties or the accuracy of the Trust’s assumption of the future costs of operating 
the Properties since such matters will depend on events and factors beyond the Trust’s control. These factors include, 
among others: 

• changes in national, regional or local economic conditions, which could negatively impact a 
Tenant’s ability to pay rent in a timely fashion or at all; 

• changes in local market conditions or characteristics, including new construction of single-tenant 
retail buildings that compete with the Properties; 

• changes in interest rates and in the availability, costs and terms of borrowings, which may make the 
Disposition or refinancing of the Properties difficult; 

• changes in federal, state or local regulations and controls affecting rents, prices of goods, fuel and 
energy consumption, environmental restrictions, real estate taxes, zoning and other factors affecting 
real property; 

• continued validity and enforceability of the Tenant leases; 

• the financial condition of the Tenants; 

• the ongoing need for capital improvements; 
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• changes in operating costs such as utilities; and 

• acts of nature, such as earthquakes, tornadoes and floods. 

The occurrence of any one or more of these events could materially affect the Properties and the Tenants’ 
revenues.  Any reduced income could lead to the Tenants’ failure to pay rent to the Master Lessee.  The assets of the 
Master Lessee are limited and if the Tenants fail to pay rent when due with respect to the Properties it is possible (even 
likely) that the Master Lessee will default on its obligations to the Trust under the Master Lease.  Any failure by the 
Master Lessee to pay rent to the Trust or to pay the various expenses for the Properties could result in the Trust 
defaulting under its obligations with respect to the Loan.   

Environmental Liability.  Federal, state and local laws may impose liability on a property owner for releases 
or the otherwise improper presence on the premises of hazardous substances without regard to fault or knowledge of 
the presence of such substances.  A property owner may be held liable for environmental releases of such substances 
that occurred before it acquired title and that are not discovered until after it sells the property.  If any hazardous 
substances are found at any time on the Properties, the Owners may be held jointly and severally liable for all cleanup 
costs, fines, penalties and other costs regardless of whether they owned their Interests when the releases occurred or 
the hazardous substances were discovered.  Under one such law, the Comprehensive Environmental Response, 
Compensation, and Liability Act (“CERCLA”), a purchaser of property may qualify for certain defenses to and 
exemptions from liability under CERCLA by obtaining a new or updated Phase I Environmental Site Assessment that 
qualifies as an “All Appropriate Inquiry” under CERCLA within 180 days before acquiring the property.  Partner has 
previously issued Phase I Environmental Site Assessments on the Properties in accordance with ASTM E1527-13 
(individually a “Phase I” or collectively, the “Phase I Assessments”) on behalf of ExchangeRight, copies of which 
are available from the Manager upon request.  See “Description of the Properties” below for a summary of each of the 
Phase I Assessments.  A Phase I does not involve any invasive testing and was limited to a physical walk through or 
inspection of the Properties and a review of the related governmental records.  Consequently, there are no assurances 
that any additional environmental problems with the Properties would be exposed by new Phase I Assessments. 

In the Property Purchase Agreements, the Sellers will represent to the Trust that, to the Sellers’ knowledge, 
other than what was disclosed in the due diligence materials, the Properties do not contain and there has been no 
application, use, treatment, production, generation, discharge, disposal, release or storage on, from or onto the 
Properties, or any lot or property adjacent thereto, of any hazardous material.  The Trust will make no representations 
in the Purchase Agreement with respect to any environmental matters related to the Properties and has not agreed to 
indemnify the Owners for any environmental liabilities.  The enforcement of such rights by any party is, however, 
subject to limitations thereon, including collectability and survival.  If losses arise from hazardous substance 
contamination that cannot be recovered from a responsible party, the financial viability of the Properties may be 
substantially affected.  In extreme cases, the Properties may be rendered worthless. 

Unfavorable Changes in Market and Economic Conditions Could Hurt Commercial Property 
Occupancy or Rental Rates.  The demand, price and rents for single-tenant properties where the Properties are 
located have historically been positively and negatively affected by the location’s economic performance, any decrease 
in such could adversely affect the market for the Properties. 

The Sponsor’s Exit Strategies may not be Available or Successful.  Although potential exit strategies 
include aggregating this investment along with the Sponsor’s previous ExchangeRight portfolios and any additional 
portfolios that are syndicated subsequent to this portfolio into a public market exit through a merger, sale, or public 
listing in order to provide the Owners with the option of a sale, a Section 1031 Exchange, or a Code Section 721 roll-
up transaction into an operating partnership under a REIT, such proposed exit strategies may not be successful, public 
markets at the time may not allow the Sponsor or any individual investor in a portfolio to achieve the best returns and 
each portfolio, including this portfolio, could remain illiquid longer than anticipated.  Since there can be no assurance 
that any such roll-up transaction will be available or successful, the Trust may not be able to dispose of the Properties 
as contemplated under the Trust Agreement due to unfavorable economic or other conditions, all of which could 
adversely affect returns to the Owners. 
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Natural Disasters.  The Properties are located in certain states that are particularly susceptible to various 
natural disasters including, without limitation, wind storms, floods, hurricanes, tornadoes and other natural disasters 
indigenous to those states.  In general, any natural disasters affecting the Properties could affect the Tenants and the 
ability and incentive of the Tenants to make timely rental payments.  Accordingly, the rates of delinquencies and 
defaults on the leases at the Properties could be greater than with a pool of properties involving different geographic 
diversification.  The Lender will not require and the Trust does not intend to procure flood or earthquake insurance 
for all of the Properties.  

Losses from Natural Catastrophes May Exceed Insurance Coverage.  The Master Lessee will be 
obligated under the Master Lease to carry for the benefit of the Trust and the Lender the types and amounts of insurance 
customarily obtained on retail properties where the Properties are located.  However, some losses, generally of a 
catastrophic nature, such as losses from earthquakes, floods, hurricanes, tornadoes or other meteorological and 
atmospheric conditions, may be subject to policy limitations or not covered at all.  If there is a substantial loss, this 
insurance coverage may not be sufficient to pay the full current market value or current replacement value of the 
Properties.  Inflation, changes in building codes and ordinances, environmental considerations and other factors also 
might make it infeasible to use insurance proceeds to replace the Properties after it has been damaged or destroyed. 

Potential Liability for Environmental or Toxic Mold Contamination Could Result in Substantial Costs.  
Under various federal, state and local laws, ordinances and regulations, the Trust could be liable for the costs to 
investigate and remove or remediate hazardous or toxic substances on or in the Properties, often regardless of whether 
the Trust and/or the Owners knew of, or were responsible for, the presence of these substances. These costs may be 
substantial.  If hazardous or toxic substances are present on the Properties or if the Trust fails to properly remediate 
such substances, the Trust’s ability to sell or rent the Properties or to borrow or establish credit using the Properties 
as collateral may be adversely affected.  There has also been litigation about indoor exposure to certain types of toxic 
molds that has been increasing as the public becomes aware that such exposure can cause a variety of health effects 
and symptoms, including allergic reactions.   Toxic molds can be found almost anywhere and can grow on virtually 
any organic substance, as long as moisture and oxygen are present. There are molds that can grow on wood, paper, 
carpet, foods and insulation. When excessive moisture accumulates in buildings or on building materials, mold growth 
will often occur, particularly if the moisture problem remains undiscovered or unaddressed.  It is impossible to 
eliminate all mold and mold spores in the indoor environment.  The difficulty in discovering indoor toxic-mold growth 
could lead to an increased risk of lawsuits by affected persons and the risk that the cost to remediate toxic mold will 
exceed the value of the Properties.  Further, there are currently attempts to exclude damage caused by toxic mold 
growth from certain liability provisions in insurance policies, so there is no guarantee that insurance coverage for toxic 
mold will be available now or in the future.   

Uninsured Losses/Unlimited Liability.  The Master Lessee will be obligated to maintain insurance coverage 
against liability for personal injury and property damage.  There is no guarantee that the insurance obtained will be 
sufficient to cover any liabilities.  Furthermore, insurance against certain risks, such as earthquakes and/or floods, may 
be unavailable or may only be available at commercially unreasonable rates or in amounts that are less than the full 
market value or replacement cost of the Properties.  The Manager will not be obtaining flood or earthquake insurance 
for all of the Properties unless required by the Lender.  In addition, there can be no assurance that particular risks that 
are currently insurable will continue to be insurable on an economical basis or that current levels of coverage will 
continue to be available.  If a loss occurs that is partially or completely uninsured, the Owners may lose all or a part 
of their investment in the Interests.  Liability in such cases may be unlimited. In addition, the Manager may carry 
Errors and Omissions insurance and/or directors and Officers insurance, which would provide coverage for the Trust.  
While insurance may help reduce the risk of loss, it increases costs and thus lowers the potential return to the Owners. 

No Guaranteed Cash Flow. There can be no assurance that cash flow or profits will be generated by the 
Properties, which may affect the ability of the Master Lessee to pay rent due under the Master Lease. If the Master 
Lease is terminated for any reason, the Properties will have to be sold or transferred to the LLC and a lack of cash 
flow or profits will have an adverse impact on the return to the Owners. 

Competition.  Numerous other retail properties comparable to those of the Properties are located within the 
vicinity of the Properties. These competitive properties may reduce demand for the leasable space of the Properties.  
It is possible that a Tenant will move to existing or new retail facilities in the surrounding area, which could adversely 
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affect the financial performance of the Properties.  Competition from nearby properties could make it more difficult 
to attract new tenants.  The Properties also will experience competition for real property investments from individuals, 
corporations and other entities engaged in real estate investment activities if and when the Trust attempts to sell the 
Properties.  Other property and real estate investments may be more attractive than the Properties. 

Purchase Price for Interests in Excess of Appraised Value.  The $44,503,300 aggregate purchase price 
for the Interests (including indebtedness, the down payment for the purchase of the Properties and commissions, costs, 
fees and expenses relating to the acquisition of the Properties (including fees to Affiliates of the Sponsor) and this 
Offering) is in excess of the appraised value of the Properties of $39,080,000 which appraised value was determined 
by appraisals obtained by the Lender and which cannot be relied upon by the Sponsor, the Trust or the Owners).  As 
a result, if the Trust were to sell the Properties, it is possible that the proceeds would be significantly lower than the 
Owners’ investment.  The Properties will need to appreciate in value to return an Owner’s investment upon resale.  
No assurance can be given that the Properties will appreciate in value over the life of an investment in the Interests.  
Each prospective Investor must consult with their own legal, tax and business advisors concerning the validity 
and reasonableness of investing in an Interest. 

Real Estate Investments are Illiquid.  Real estate property generally cannot be sold quickly.  The Trust 
may not be able to dispose of the Properties as required under the Trust Agreement due to unfavorable economic or 
other conditions.  In addition, provisions in the Trust Agreement severely limit situations in which the Manager is 
permitted to sell the Properties, which could adversely affect returns to the Owners.  See “Risk Factors – Rigid and 
Inflexible Sale Requirements for the Properties; No Guaranteed Return.” 

Easements.  Various utility and other easements in favor of third parties exist on the Properties.  These 
easements provide encumbrances against the Properties.  Although the Manager does not believe the easements will 
inhibit the Trust’s ability to meet its obligations, no assurance of this can be provided. 

Risks Relating to Title.  The Properties will be subject to various matters affecting title.  Such matters will 
be set forth on title commitments and surveys that will be obtained by the Sponsor as part of its due diligence before 
it acquires the Properties.  The Manager will make the title commitments and surveys available to Owners upon 
request.  Although the Trust will receive owner’s title insurance policies insuring its interest in the Properties, there is 
no guarantee that the title insurance will cover all title issues affecting the Properties, that the title company will pay 
any claim, that the title insurance will be sufficient to cover any damages, or that the Trust will not incur costs in 
making a title insurance claim.  If an uninsured title issue arose or if the title company refused to pay any claim, the 
return to the Owners might be reduced and, in an extreme case, the value of the Properties might be substantially 
lowered. 

Energy Shortages and Allocations.  There may be shortages or increased costs of fuel, natural gas or electric 
power or allocations thereof by suppliers or governmental regulatory bodies in the area where the Properties are 
located.  It is not possible to predict the extent, if any, to which such shortages, increased prices or allocations will 
occur or the degree to which such events might influence the Tenants. Any shortages or increased costs of energy that 
materially adversely affect the Tenants may affect the ability of the Tenants to pay rent, which may result in the Master 
Lessee not being able to pay rent to the Trust.  

Limited Representations and Warranties.  The Trust acquired the Properties with only limited 
representations and warranties from the Sellers regarding the Properties.  Further, these representations and warranties 
will only survive the close of the Properties’ escrow with the Trust for a limited period of time.  As a result, if defects 
in the Properties or other matters adversely affecting the Properties are discovered, the Trust may not be able to pursue 
a claim for damages against Sellers.  The extent of damages that the Trust may incur as a result of such matters cannot 
be predicted, but potentially could have a significant adverse effect on the value of the Properties and the return to the 
Owners. 

Compliance with The Americans with Disabilities Act of 1990.  The Properties will be required to comply 
with the Americans with Disabilities Act of 1990 (the “ADA”), which compliance is the responsibility of the Master 
Lessee. The ADA generally requires that buildings be made accessible to people with disabilities.  Compliance with 
the ADA requirements could require removal of access barriers, and non-compliance could result in the imposition of 
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fines by the U.S. government or an award of damages to private litigants, or both.  Expenditures related to compliance 
with the provisions of the ADA could adversely affect the Master Lessee’s results of operations and financial condition 
and its ability to pay rent to the Trust. 

Terrorist attacks and other acts of violence or war may adversely impact operating results.  Terrorist 
attacks against the United States, or United States interests generally, may negatively affect the Trust’s operations and 
its ability to make distributions to the Owners.  Attacks or armed conflicts could have a direct adverse impact on the 
Properties and operations through damage, destruction, loss or increased security costs.  Any terrorism insurance that 
the Trust obtains may be insufficient to cover the loss for damages to the Properties as a result of terrorist attacks.  
Furthermore, any terrorist attacks or armed conflicts could result in increased volatility in or damage to the United 
States and worldwide financial markets and economy.  Adverse economic conditions could affect the ability of the 
Tenants to pay rent, which could cause the Master Lessee to default on its obligations under the Master Lease. 

Uncertain Economic Conditions. The United States economy experienced a significant downturn beginning 
in 2008, from which it is still recovering. While there has been a partial recovery in the real estate sector, it is still 
unclear how stable the real estate markets currently are or will be once the government pulls back from its 
unprecedented participation in the bond market to keep interest rates low. As a result, there can be no assurance that 
the Property will achieve anticipated cash flow levels. Further, recent world events evolving out of increased terrorist 
activities and the political and military responses of the targeted countries have created an air of uncertainty concerning 
security and the stability of world and United States economies. Historically, successful terrorist attacks have resulted 
in decreased travel and tourism to the affected areas, increased security measures and disturbances in financial 
markets. It is impossible to determine the likelihood of any future terrorist attacks on United States targets, the nature 
of any United States response to such attacks or the social and economic results of such events. However, any negative 
change in the general economic conditions in the United States could adversely affect the financial condition and 
operating results of the Property.  In addition, the Property’s revenues and operating results may be affected by 
uncertain or changing economic and market conditions.  If global economic and market conditions, or economic 
conditions in the United States or other key markets, remain uncertain or persist, spread, or deteriorate further, the 
Tenants may experience material impacts in their financial condition, which may affect the Property’s operating 
results. 

Condemnation of the Land.  The Properties, or a portion of the Properties, could become subject to an 
eminent domain action by government or regulatory authorities. Such an action could have a material adverse effect 
on the marketability of the Properties or the amount of return on investment for the Owners or result in a premature 
Disposition of the Properties. 

Mechanics’ Liens.  Any person who supplies services or materials to a real estate project may have a lien 
against the project securing any amounts owed to such person under state law.  Therefore, even if a subcontractor is 
paid its contract fees, if that subcontractor fails to pay its subcontractors or the materials supplier, then the 
subcontractor and materials supplier who were not paid will have mechanics’ lien rights against the Properties.  
Although the Master Lessee intends to use procedures to prevent the occurrence of mechanics’ liens, no assurance can 
be given that mechanic liens will not appear against the Properties.  If a mechanics’ lien does appear, the Manager 
must negotiate to obtain its release or the person holding such lien will have the right to bring an action to foreclose 
on the Properties to satisfy amounts due under the lien. The Lender will require the Trust to cause the Properties to 
remain lien free. 

Regulatory Matters.  Future changes in land use and environmental laws and regulations, whether federal, 
state or local, may impose new restrictions on the development, construction or Disposition of the Properties.  The 
ability of the Trust to sell the Properties or to operate the Properties as currently intended may be adversely affected 
by such regulations. 

Trust Structure and Operating Risks 

The Trust is an Inflexible Ownership Mechanism.   Prospective Investors should be aware that the Trust 
is an extremely inflexible means to own real property.  After the Loan Closing Date, as a passive owner of the 
Properties, the Trust will not be involved in the active management of the Properties.  The Trust lacks the ability to 
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change its course of action due to circumstances beyond its control.  If adverse circumstances arise for any reason, 
even with respect to only one of the two Properties, the Trust cannot renegotiate the terms of the Loan, renegotiate the 
Master Lease or any sublease with any of the Tenants, obtain additional capital or sell the Properties (except as 
provided in the Trust Agreement), invest any cash held by the Trust (including reserves) in anything other than U.S. 
Treasury obligations or deposits in federally-insured institutions, or accept additional contributions from any person, 
including any Owner.  Therefore, the occurrence of adverse circumstances for any reason, even with respect to only 
one of the two Properties, could trigger a LLC Conversion.  See “Business Plan – The Trust’s Conversion to the LLC” 
discussion below.  Moreover, whereas the term of the Trust is 15 years and the Master Lease expires concurrently 
with the Trust’s termination, the Loan matures in June, 2024; thus, as a result of the restrictions on the Trust discussed 
in “The Trust and Summary of the Trust Agreement” below, the Trust will effectively have to either sell all of the 
Properties and terminate or undertake a LLC Conversion before the Loan matures (even though the Trust’s and Master 
Lease’s term shall not have expired).   

Inability to Amend Business Plan.  The Trust lacks the ability to change its business due to circumstances 
beyond its control.   If adverse circumstances arise for any reason, the Trust lacks the ability to renegotiate the Loan, 
renegotiate the Master Lease or the subleases with any of the Tenants, obtain additional capital or sell the Properties.  
Therefore, if adverse circumstances arise for any reason, even with respect to only one of the two Properties, a LLC 
Conversion might be triggered.  See “LLC Conversion” below. 

 
Owners Must Rely on Management and They Have No Voting Rights.  All decisions regarding 

management and operation of the Trust will be made exclusively by the Manager and the Trustee, and the Owners 
will have no right to vote on any matters.  The Trustee and the Manager will not consult with the Owners when making 
any decisions with respect to the Trust or the Properties, including with regard to the collection of rent, the making of 
any distributions and any Disposition of the Properties.  Prospective Investors that decide to purchase Interests must 
entrust all aspects of the management and operation of the Trust to the Manager and the Trustee or their successor(s).  
As a result, prospective Investors should carefully evaluate the business experience and performance of the Manager 
and its principals.  The Manager is a recently-formed entity with limited operating history and assets and has no 
fiduciary duty to the Owners.  There is no assurance that the Manager will effectively or successfully manage and 
operate the Trust and its assets or the Disposition of the Properties.  The Manager may retain independent contractors 
to provide various services to the Trust.  The independent contractors will also have no fiduciary duty to the Owners 
and may not perform successfully.  The Manager will not be responsible for managing the Properties, which will be 
managed by the Master Lessee pursuant to the Master Lease.  See “Business Plan,” “Organization and Management,” 
“The Manager,” “The Master Lessee,” “Conflicts of Interest,” “Prior Performance of the Sponsor and its Affiliates,” 
“Limited Fiduciary Duty” and “The Trust and Summary of the Trust Agreement.” 

 
The Manager Has No Substantial Assets.  The Manager does not have any substantial assets.  Thus, there 

is no assurance that the Manager will have the financial resources to serve and satisfy its obligations to the Trust.  The 
Manager’s lack of financial resources could adversely affect its ability to satisfy its financial obligations and to manage 
the Trust.  This Memorandum does not contain financial statements for the Manager. 

The Success of Your Investment Depends on Key Management, the Loss of Which Could Materially 
Adversely Affect the Trust and its Business and Operations.  The ability of the Manager to effectively and 
successfully manage and operate the Trust is dependent on the continued efforts and abilities of Key Principals, Joshua 
Ungerecht, David Fisher and Warren Thomas, whom hold senior management positions in the Sponsor, the Manager 
and the Master Lessee.  The loss of the services of one or any of these key people could have a material adverse effect 
on the Trust’s business, financial condition and results of operations and negatively impact your investment.  

Key Members of Management Hold Other Positions.  The Key Principals do and will engage in other 
activities outside of the business of the Trust and are employed independently of the Trust.  None of these shared 
management personnel are obligated to allocate a specific amount of time to their duties as members of management 
of the Manager, and they may devote more time and attention to other activities than they devote to the operations of 
the Trust and the Properties.  See “Organization and Management.” 

Conflicts of Interest.  Conflicts of interest between the Trust and the various roles, activities and duties of 
the Sponsor, the Manager, the Property Manager, the Master Lessee and their principals and executives are likely to 
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occur from time to time.  The Manager will have conflicts of interest in allocating management time, services and 
functions between the Trust and the Properties and other current and future activities.  There is no guarantee that the 
Manager will have sufficient staff, consultants, independent contractors and business and property managers to 
adequately perform its duties.  The Owners will not have any right to any interest in any future entities or business 
ventures formed or developed by the Manager or any of their Affiliates.  Any conflicts of interest may result in the 
rights of the Trust not being adequately protected to the detriment of its Owners.  None of the agreements or 
arrangements, including those relating to compensation, between the Trust, the Manager or their Affiliate, is the result 
of arm’s-length negotiations.  See “Conflicts of Interest.” 

The Owners Do Not Have Legal Title to the Properties.  The Owners will not have legal title to the 
Properties; the Owners will only hold beneficial ownership interests in the Trust.  The Owners will not have any right 
to seek an in-kind distribution of the Properties or divide or partition the Properties.  Moreover, the Owners will not 
have any decision making authority or voting rights, including no vote as to whether or not the Properties are sold.  
The sole right of the Owners will be to receive distributions from the Trust if, as and when made as provided under 
the Trust Agreement and permitted under the Loan Documents.   

 
No Decision Rights regarding Disposition Requirements for the Properties; No Guaranteed Return.  

The Owners will not have any vote or decision-making authority with respect to the Disposition of the Properties.  If 
the Manager determines, in its sole discretion, that the Disposition of the Properties are reasonable, then the Trust may 
sell the Properties.  Moreover, whereas the term of the Trust is 15 years and the Master Lease expires concurrently 
with the Trust’s termination, the Loan matures in June, 2024; thus, as a result of the restrictions on the Trust discussed 
in “The Trust and Summary of the Trust Agreement” below, the Trust will effectively have to either sell all of the 
Properties and terminate or undertake a LLC Conversion before the Loan matures (even though the Trust’s and Master 
Lease’s term shall not have expired).  The Disposition will occur without regard to the tax position, preferences or 
desires of any of the Owners, and the Owners will have no right to approve (or disapprove) of the timing or terms of 
the Disposition of the Properties.  An Owner may or may not be able to defer the recognition of gain for federal, state 
or local income tax purposes when the Disposition occurs. The Owners will not have any decision or voting rights 
with respect to when a Disposition is made, even if the Owners believe a different return would be preferable 
considering market conditions and other factors.  If a Disposition does not occur before the Trust Expiration Date, the 
Trust will be converted into the LLC pursuant to a LLC Conversion.  If this occurs, the Owners may not receive a 
positive return on their investment.  There is no assurance that adverse consequences will not occur before the 
Disposition of the Properties. If the Properties are transferred (or the Trust is converted) to the LLC, the Owners will 
likely lose their ability to participate in a future Section 1031 Exchange. 

 
No Certainty of Distributions. While the Trust currently intends to make cash distributions to the Owners, 

there can be no assurance as to the manner, amount or timing of such distributions, including whether actual 
distributions will be sufficient to provide approximately the following estimated cash flow returns on the Owners’ 
investment unless the Trust executes the aggregated exit strategy on behalf of investors prior to year four of the hold 
period: (i) 6.18% in year one; (ii)  6.21% in year two; (iii) 6.21% in year three; and (iv) 6.21% in year four. However, 
there is no assurance that the Trust will be able to meet these distributions, or that such distributions will, in fact, be 
made at all.  Distributions, if any, will be subject to the payment of interest and principal on the Loan, costs, fees and 
expenses and the maintenance of reserves and may be restricted or suspended if the Manager determines in its sole 
discretion it would be in the best interests of the Trust.  The Manager intends to distribute sufficient cash from activities 
of the Trust to enable the Owners to pay any tax imposed on any taxable income generated by the Trusts but there can 
be no guarantee that the Trust will be able to do so. To the extent the Manager uses any reserves to pay distributions, 
the Trust may fully or partially deplete reserves needed for future contingencies. 

 
Limited Duties to the Owners.  The Trustee and the Manager will not owe any duties to the Owners other 

than those limited duties set forth in the Trust Agreement.  In performing their duties, the Trustee and the Manager 
will only be liable to the Owners for willful misconduct, bad faith, fraud or gross negligence.  The Sponsor and the 
other Owners will have no fiduciary duty to any Owner, as this duty may be applicable to other investments such as a 
partnership, limited liability company or corporation.   Accordingly, the Owners may have a more limited right of 
action than would otherwise be the case absent such duty.   See “Limited Fiduciary Duty.” 
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New Venture.  The Trust is a new entity with no operating history, and there is no assurance that the Trust 
will be profitable.  The Trust’s goals are highly speculative and there is no assurance that the Trust will be able to 
meet any of its obligations.  If you purchase Interests, you should be aware that you may not earn a substantial return 
on your investment, if at all, and you may lose your entire investment.  See “Business Plan.” 

Receipt of Compensation Regardless of Profitability.  The Manager and the Trustee are entitled to receive 
certain significant fees and other compensation, payments and reimbursements regardless of whether the Trust is 
profitable and such fees will be received prior to any distributions being made to the Owners.  See “Compensation of 
the Sponsor, The Manager and their Affiliates.” 

Lack of Diversification.  The Trust may only own and lease the Properties.  The Trust generally cannot 
acquire or develop any property or investments other than the Properties.  Thus, an investment in the Trust will not 
provide any diversity as to asset type. This lack of diversification substantially increases the risks associated with an 
investment in the Interests.  Adverse market conditions could have a material and adverse impact on your investment 
in the Trust, including any return on your investment.  See “Description of the Properties.” 

Loss on Dissolution or Termination.   In the event of a Disposition, the ability of an Owner to recover all 
or any portion of such Owner’s investment will depend on the amount of net proceeds realized from the liquidation 
and the amount of claims to be satisfied therefrom.  There can be no assurance that the Trust or the LLC will recognize 
any gains or realize net proceeds on liquidation, and you may not recover any portion of your investment. 

Limitation of Liability/Indemnification of the Manager and the Trustee.  The Manager, the Trustee and 
their attorneys, agents and employees will be entitled to indemnification from their errors of judgment and other acts 
or omissions not constituting willful misconduct, bad faith, fraud or gross negligence as a result of certain 
indemnification provisions in the Trust Agreement.  See “The Trust and Summary of the Trust Agreement.”  A 
successful claim for indemnification would deplete the Trust’s assets by the amount paid and adversely affect your 
investment. 

Master Lease Structure and Operating Risks 

Dependence on Master Lessee.  The Properties will be leased to the Master Lessee pursuant to the Master 
Lease.  The Master Lessee will be solely responsible for subleasing the Properties to the Tenants, as well as for 
collecting rents and other expenses from the Tenants.  In addition, the Master Lease is a “triple net” lease under which 
the Master Lessee will be responsible for paying all expenses relating to the Properties, including, but not limited to, 
operating expenses, taxes, loan payments, insurance and the cost of minor non-structural improvements, although the 
Master Lessee will rely upon the operations at the Properties to pay such expenses.  Whereas the Trust will be 
responsible for any Capital Expenses (as defined in the Master Lease), the Trust will not be responsible for any Capital 
Expenses or, otherwise, for making or performing (or incurring any cost, expense or expenditure for the making or 
performing of) any repairs, replacements or improvements to, for and/or in respect of any of the Properties that the 
Trust determines (in its sole discretion) that it is not permitted to be responsible for, make, perform and/or incur 
pursuant to the terms of the Trust Agreement. 

Dependence on Tenants’ Rent.  Negative financial circumstances for the Tenants could result in their 
reduced income, which could lead to the Tenants’ failure to pay rent to the Master Lessee under the Master Lease.  
The assets of the Master Lessee are limited, and if the Tenants fail to pay rent when due with respect to the Properties, 
the Master Lessee may default on its obligations under the Master Lease.  In addition, while the Sponsor anticipates 
that rents under the Leases will increase over time, there is no assurance that rents will increase and can in fact 
decrease. 

No Guarantee that Tenants’ Will Exercise their Lease Options.  All of the Tenants’ leases include options 
for the Tenants to extend their lease terms. See “Summary of the Leases.”  However, there can be no assurance that 
the Tenants will exercise their respective options to extend their lease terms.  As a result, such leases would be 
terminated and the Master Lessee would be required to seek new tenants for the Properties upon expiration of the 
Tenants’ leases.  There is no assurance that the Master Lessee will be successful in doing so.  Vacancies in the 
Properties for any period of time could materially and adversely affect the amount of rental income to the Master 
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Lessee, which could cause the Master Lessee to default on its obligation under the Master Lease to pay rent to the 
Trust. 

 
Re-Leasing Risk.  All of the Properties are single-tenant properties.  See “Description of the Properties.”  As 

a result, the Master Lessee must successfully negotiate new leases with those Tenants or seek new tenants for the 
Properties upon expiration of the Tenants’ leases.  There is no assurance that the Master Lessee will be successful in 
doing so.  Vacancies in the Properties for any period of time could materially and adversely affect the amount of rental 
income to the Master Lessee, which could cause the Master Lessee to default on its obligation under the Master Lease 
to pay rent to the Trust. 

 
Fixed Rent/Master Lessee Retains Any Operating Profit Above Annual Base Rent.  The Master Lessee 

will pay an Annual Base Rent to the Trust; monthly base rent will be one-twelfth of the Annual Base Rent.  The terms 
of the Master Lease may not be renegotiated during the term of the Trust.  As a result, if more favorable economic 
conditions exist in the future in the location where the Properties are located, the Trust will not benefit from increases 
in market rental rates in such location.  Accordingly, the Master Lessee will retain operating revenues from the 
Properties that exceed the Annual Base Rent to the Trust under the Master Lease. 

No Substantial Assets of the Master Lessee.  The Master Lessee will not have any substantial assets.  If 
Tenants fail to pay rent in an aggregate amount that exceed the operating expenses of the Properties, the Master Lessee 
will be likely to default in its obligation to pay rent to the Trust. 

 
The Master Lessee has Limited Capital.  The Master Lessee’s capitalization consists solely of the Demand 

Note from the Manager, and the Manager will be under no obligation to contribute capital to the Master Lessee other 
than the amount of the Demand Note.  If the Master Lessee needs funds to pay its Annual Base Rent under the Master 
Lease or satisfy its other obligations under the Master Lease, it will need to call upon the Manager to contribute the 
amount of the Demand Note.  However, no assurance can be given that the amount of the Demand Note will be 
sufficient to enable the Master Lessee to pay its Annual Base Rent or to fund its obligations under the Master Lease, 
or that the Manager will be able to fund the Demand Note if called upon by the Master Lessee to do so.  If the Master 
Lessee is unable to pay its Annual Base Rent or satisfy its obligations under the Master Lease, the Master Lessee 
would be in default on the Master Lease and the Trust would likely terminate the Master Lease, subject to terms of 
the Loan Documents.  In such event, the Trust (or the LLC, if applicable) may not be able to enter into the Master 
Lease for the Properties on terms similar to the Master Lease. 

 
The Manager may not be able to Fund the Demand Note.  The Master Lessee is capitalized with a Demand 

Note.  The Manager has in the past, and anticipates that in the future it will, through affiliates, master lease additional 
properties in transactions structured similarly to this Offering.  Although the Manager has met all its funding 
obligations in the past, there can be no assurance that the Manager will be able to satisfy the Demand Note to the 
Master Lessee.  In the event the Master Lessee is unable to pay Annual Base Rent or satisfy its obligations under the 
Master Lease, the Trust may experience loss of income. 
   
Acquisition Terms and Financing Risks 

Leverage.  As a result of the use of debt, a decrease in the Properties’ rental revenues could materially and 
adversely affect the Properties’ cash flows and, in turn, the Trust’s ability to make payments when due, which could 
result in a default under the terms of the Loan.  Any default under the Loan could have a material adverse effect on 
the ability of the Trust to receive or distribute income.  No assurance can be given that future cash flow will be 
sufficient to make the debt service payments on any borrowed funds and to cover operating expenses.  If the Properties’ 
revenues are insufficient to pay debt service and operating expenses, the Trust will be required to use its reserves, if 
any, to do so.  The Trust cannot seek additional funds or capital contribution from the Owners.  If the Trust is unable 
to pay debt service, the Lender could foreclose on the Properties and the Owners could lose their entire investment.  

Carve-Outs to Nonrecourse Liability on the Loan.  The Loan will be recourse to the Trust upon certain 
events listed below (the “Recourse Events”). Recourse may be had against Joshua Ungerecht, David Fisher and/or 
Warren Thomas for certain bad acts as described below and environmental indemnification.  The non-recourse “bad 
act” carve-outs that are in the Loan Documents are as follows:  
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(a) The failure of the Trust to deliver to Lender any condemnation proceeds or insurance proceeds 
which the Trust has received with respect to the Collateral and to which the Lender is entitled pursuant to the terms 
of the Loan Document; 

 
(b) The failure of the Trust to deliver to Lender any security deposits for leasing space in the 

Collateral and any rentals or income for leasing space in the Collateral received by the Trust after the occurrence of a 
Default (as defined in the Loan Agreement); 

 
(c) Claims made or suits brought for investigation, study, remedial work, monitoring, or other costs 

and expenses arising from or associated with response to any environmental matters in connection with the Collateral, 
including but not limited to, any (i) breach by the Trust of any covenant under Section 7.17 of the Loan Agreement; 
(ii) water pollution, air pollution, noise, odor, spills, leaks or inadvertent discharges, emissions or releases, or 
generation, transportation, storage, treatment or disposal of solid waste, including hazardous waste, hazardous 
substances, pollutants and contaminants; (iii) injury, sickness, disease or death of any person; or (iv) damage to any 
property, regardless of whether the cause of the injury or damage occurred prior to or after the date of this Guaranty; 
should Lender become obligated, by judicial or administrative judgment or settlement of a claim, to pay any amounts 
for response to any environmental contamination associated or connected with the Trust’s or any Guarantor’s business 
or the Collateral, any payment by Lender shall be deemed an additional Recourse Obligation to Lender and shall be 
immediately due and payable to Lender, and shall bear interest until paid at the default interest rate specified in the 
Note; Guarantor’s obligations under this paragraph (c) shall survive the Trust’s payment of the Indebtedness (as 
defined in the Loan Agreement);  

 
(d) All delinquent taxes, assessments, and other similar charges levied against the Collateral; 
 
(e) All loss, damages, and expenses incurred by Lender and arising from: any fraudulent or material 

misrepresentation or breach of warranty of the Trust or any Guarantor; the Trust making any payment to any person, 
other than Lender, to the extent such payment shall be deemed a fraudulent conveyance under applicable laws; any 
certification, financial statement or other information furnished by or on behalf of the Trust to Lender to induce Lender 
to loan the money evidenced by the Note which proves to have been inaccurate or false in any material respect when 
made, or any gross negligence or willful misconduct of the Trust or any Guarantor; 

 
(f) All loss, damages, and expenses incurred by Lender resulting from the Trust declaring 

bankruptcy or seeking protection under any provision of any federal or state bankruptcy or insolvency law, or in the 
event the Collateral shall be subject to the administration or control of any bankruptcy court, trustee, referee, or other 
official; 

 
(g) All loss, damages, and expenses incurred by Lender arising from any intentional physical waste 

to the Collateral caused by the Trust or any Guarantor; 
 
(h) Any loss (including any Prepayment Premium (as defined in the Loan Agreement)), cost or 

expense resulting from acceleration of the maturity of the Note due to application of the “due on sale” or “further 
encumbrance” provisions contained in the Loan Documents; or 

 
(i) Any transfer or other taxes, costs, and reasonable attorneys’ fees incurred by Lender in 

connection with the enforcement of the Loan Documents 
 

Guaranty.  The Trust has no non-cash assets other than the Properties and the Master Lease, and the Owners 
will be prohibited from contributing additional assets to the Trust.  

Cash Flow Sweeps if the Tenant Leases are not Extended and the Automatic Loan Options Take Effect 
after Year Four of the Loan.  If the Trust does not execute its aggregated exit strategy within four years then the 
three automatic 12-month renewal options after year four of the Loan’s term will take effect.  During these extension 
periods, (A) if the two Tenant leases have been extended on such terms and conditions that are satisfactory to Lender, 
then the Trust shall make monthly principal and interest payments based upon a 20 year amortization schedule 
beginning on the first day of the Extension Period commencing on the initial Maturity Date of the Note and thereafter 
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on the same date of each month thereafter until the expiration of the Extension Period then in effect or (B) if the two 
Tenant leases have not been extended on such terms and conditions that are satisfactory to Lender, then all cash flow 
from the Properties, net of normal Property expenses and interest payments on the Loan, will be deposited into the 
Reserve Account and shall serve as additional collateral for the Loan and the Trust shall not be permitted to pay any 
distributions to the Owners during such periods.  If the Properties are not sold prior to this time, these additional 
payments to the Lender may prevent the Manager from making its targeted cash distributions to the Owners in such 
year. 

Lack of Independent Appraisals of the Properties.  Although the Lender obtained appraisals on each of 
the Properties, these appraisals were prepared solely for the Lender and its Affiliates and may not be relied upon by 
the Sponsor, the Trust or the Owners.  The Trust will not be obtaining independent third party appraisals or valuations 
of the Properties and will not be seeking separate reliance language from the appraisers that prepared the appraisals 
for the Lender.  Accordingly, Owners must rely solely on the other information provided in this Memorandum and 
their own due diligence in determining a valuation of the Properties and the risks associated with the purchase of 
Interests.  Each prospective Investor must consult with their own legal, tax and business advisors concerning 
the validity and reasonableness of investing in an Interest. 

Certain Private Offering and Liquidity Risks 

Maximum Offering Amount May Not Be Raised.  We are seeking gross proceeds from this Offering of 
$24,295,000.  There can be no assurances that the Maximum Offering Amount will be raised. 

No Minimum Offering; Ownership by the Sponsor and/or One of the Owners of the Sponsor.  There is 
no minimum amount of Offering Proceeds that must be raised or minimum number of Owners required in connection 
with this Offering.  All proceeds from the sale of Interests will be delivered directly to the Trust’s operating account 
and be available for immediate use by the Trust at its discretion.  ExchangeRight or its principals, will be required by 
the Lender to purchase and retain at least a 1% Class 1 beneficial interest in the Trust as long as the Loan is outstanding, 
and will become an Owner with the Investors that become Owners.   

Determination of Interest Purchase Price.  The purchase price of the Interests has been arbitrarily 
determined and is not the result of arm’s length negotiations.  It has been determined primarily by the capital needs 
and expenses of the Trust, the Sponsor, the Manager, the Property Manager, the Master Lessee to acquire the 
Properties and complete the Offering and is not the result of arm’s-length negotiations.  It bears no relationship to any 
established criteria of value such as book value or earnings per Interest or any combination thereof.  The $44,503,300 
aggregate purchase price for the Interests (including indebtedness, the down payment for the purchase of the Properties 
and commissions, costs, fees and expenses relating to the acquisition of the Properties (including fees to Affiliates of 
the Sponsor) and this Offering) will be substantially more than the price paid by the Trust to purchase the Properties.  
Further, the price of the Interests is not based on past earnings of the Trust, nor does the price necessarily reflect the 
current market value for the Properties. 

Limited Transferability of Securities.  To purchase Interests, you must make certain representations, 
including that you are acquiring the Interest in investment and not for distribution or resale, you understand the 
Interests are not freely transferable and you must bear the economic risk of investment in an Interest for an indefinite 
period of time.  The Interests have not been registered under the Securities Act or applicable state securities laws and 
the Interests cannot be sold unless they are subsequently registered or an exemption from such registration is available 
and unless you comply with the other applicable provisions of the Trust Agreement.  There is no public or other trading 
market for the Interests and it is highly unlikely that any market will develop. Therefore, you cannot expect to be able 
to liquidate your investment in case of an emergency.  Further, the sale of the Interests may have adverse federal 
income tax consequences.  Any transfer of the Interests under the Trust Agreement will be subject to (i) compliance 
with applicable federal and state securities laws; (ii) the delivery to the Manager of assignee’s or transferee’s written 
acceptance and adoption of the Trust Agreement; (iii) the limit of Owners to no more than 250 persons at any time; 
(iv) the limit that no Owner will own more than 19.99% of the beneficial interest in the Trust, unless approved by the 
Lender; and (v) any notice or other requirements in the Loan Documents.  See “Description of the Interests – Transfer 
Restrictions.” 



 

48 
 
 

Lack of Secondary Market.  There can be no assurance (and it is very unlikely) that a secondary resale 
market for the Interests will develop or, if it does develop, that it will provide the Owners with liquidity for their 
investments or that it will continue for as long as the Interests remain outstanding.  The Interests will not be listed on 
any securities exchange. 

Unregistered Offerings.  The offerings of the Interests will not be registered with the SEC under the 
Securities Act or with the securities authorities of any state. The Interests are being offered in reliance on exemptions 
from the registration provisions of the Securities Act and state securities laws applicable to offers and sales to 
prospective Investors meeting the prospective investor suitability requirements set forth herein. If the Sponsor, the 
Trust, or the Selling Group members should fail to comply with the requirements of such exemptions, Owners may 
have the right to rescind their purchase of the Interests, as applicable.  This might also occur under the applicable state 
securities laws and regulations in states where the Interests will be sold without registration or qualification pursuant 
to a private offering or other exemption.  If a number of the Owners were successful in seeking rescission, the Trust 
and the Manager would face severe financial demands that would adversely affect the Trust as a whole and, thus, the 
investment in the Interests by the remaining Owners.  Such event would have a material adverse effect on the Trust. 

Lack of Regulatory Review.  Since the Offering is nonpublic and, as such, not registered under federal or 
state securities laws, you will not have the benefit of a review of this Memorandum by the SEC or any state securities 
commissions or other regulatory authorities prior to your investment.  The terms and conditions of the Offering will 
not comply with the guidelines and regulations established for securities offerings that are required to be registered 
and qualified with those authorities. 

Availability of Exemptions for Other Offerings.  Other offerings by Affiliates of the Sponsor and the 
Manager have been made in reliance on exemptions from the registration provisions of federal and state securities 
laws. No assurance, however, can be given that such exemptions were available or that the compliance requirements 
were met.  If exemptions were not available for those offerings, the Trust, as well as the partners and principals 
involved in such other offerings, could incur significant liability, including return of amounts paid to investors.  
Because the officers and principals of the Manager are also officers and principals of each other and the Master Lessee 
or partners and/or principals involved in these other offerings, the management resources of the Manager and the Trust 
could be adversely affected by liabilities incurred with respect to those other offerings. 

Prohibition on Bad Actors. This Offering is intended to be made in compliance with Rule 506(b) of 
Regulation D promulgated under the Securities Act. The SEC has recently changed the requirements of Regulation D 
offerings to include a prohibition on the participation of certain “bad actors.” The Trust will obtain representations 
from the Manager and its principals and the Selling Group Members that the applicable party is not a “bad actor” as 
that term is defined in Rule 506(d) of Regulation D. In the event that a statutory “bad actor” participates in the Offering, 
the Trust may lose its exemption from registration of the Interests. Pursuant to Rule 506(e) of Regulation D, certain 
events that would otherwise have designated an Offering participant as a “bad actor” but which occurred prior to the 
effective date of Rule 506(d), are required to be disclosed to all potential investors. These disclosures are set forth in 
“Plan of Distribution – Disclosures regarding Certain Broker-Dealers who are Offering and Selling the Interests.”  See 
“Plan of Distribution.” 

Pro Forma Budgets/Targeted Aggregate Cash Flows.  Any pro forma budgets or targeted cash flows 
included in this Memorandum (such as the Pro Forma, attached hereto as Exhibit G) are forward-looking statements 
that involve significant risk and uncertainty.  All materials or documents supplied by the Trust or its Affiliates, 
including any such Pro Forma budgets or cash flows, should be considered speculative and are qualified in their 
entirety by the assumptions, information and risks disclosed in this Memorandum.  The assumptions and facts upon 
which such Pro Forma is based are subject to variations that may arise as future events actually occur and to a complex 
series of events, many of which are outside the control of the Trust, the Sponsor, the Manager and the Master Lessee.  
The Pro Forma included herein is based on assumptions regarding future events.  There is no assurance that actual 
events will correspond with these assumptions.  Actual results for any period may or may not approximate Pro Forma 
targets and may differ significantly. You should consult with your tax and business advisors about the validity and 
reasonableness of the factual, accounting and tax assumptions.  Neither the Trust nor any other person or entity makes 
any representation or warranty as to the future profitability of the Trust or of an investment in the Interests. 
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No Representation of Owners.  Each of the Owners acknowledges and agrees that counsel, the Manager, 
the Trust and their Affiliates do not represent and shall not be deemed under the applicable codes of professional 
responsibility to have represented or to be representing any or all of the Owners in any respect. 

Risks Relating to Admission of ERISA Investors to the Trust.  In considering an investment in the Trust 
of a portion of the assets of a Benefit Plan Investor (as defined in “Certain Considerations Applicable to ERISA, 
Governmental and Other Plan Investors”), a fiduciary of such Benefit Plan Investor should consider (i) whether the 
investment satisfies the diversification requirements of Section 404 of ERISA; and (ii) whether the investment is 
prudent, since the Interests are not freely transferable and there may not be a market created in which the Interests 
may be sold or otherwise disposed.  As discussed under “Certain Considerations Applicable to ERISA, Governmental 
and Other Plan Investors,” the Manager intends to conduct the operations of the Trust so that the assets of the Trust 
will not be deemed to constitute “plan assets” of Benefit Plan Investors.  If, however, the Trust were deemed to hold 
“plan assets” of Benefit Plan Investors, (i) ERISA’s fiduciary standards would apply to the Trust and might materially 
affect the operations of the Trust, and (ii) any transaction with the Trust could be deemed a transaction with each 
Benefit Plan Investor and may cause transactions into which the Trust might enter in the ordinary course of business 
to constitute prohibited transactions under ERISA and Section 4975 of the Code.  In order to avoid having the Trust’s 
assets treated as “plan assets,” the Manager may seek to manage the assets and activities of the Trust so as to qualify 
as an “operating company,” and that may adversely affect the operations of the Trust.  For example, the Manager may 
decide to liquidate a given investment at an otherwise disadvantageous time based on these requirements. As an 
alternative means of avoiding the Trust’s assets being treated as “plan assets,” the Manager may restrict the acquisition 
and transfer of Interests to ensure that the ownership interest of Benefit Plan Investors does not become “significant” 
with respect to any class of the Trust’s equity interests, and such restrictions could delay or preclude an investor’s 
ability to transfer its Interests.  See “Certain Considerations Applicable to ERISA, Governmental and Other Plan 
Investors.” 

Unrelated Business Taxable Income.  If a taxpayer is an individual retirement accounts (“IRA”) or other 
tax-exempt entity, it will receive unrelated business taxable income and its share of cost recovery deductions or tax 
losses may be limited or suspended.  Most of the income and gain generated by the Trust from the operation and sale 
or other taxable disposition of the Properties will constitute “unrelated business taxable income” (“UBTI”) to tax-
exempt Investors such as IRAs and pension plans, depending primarily on the extent of acquisition debt used by the 
Trust to acquire the Properties.  Also, an exception from the requirement to treat certain income and gain as UBTI that 
is potentially available to pension plans (but not IRAs) may not be available with respect to the Properties. See “Federal 
Income Tax Consequences – Unrelated Business Taxable Income.”  In addition, if a tax-exempt charitable remainder 
trust is allocated any UBTI from the Trust in a taxable year, then it will be subject to a 100% excise tax on all of its 
UBTI.  Finally, an Investor’s status as a tax-exempt Investor may result in its share of the Trust’s cost recovery 
deductions or tax losses being limited or suspended in any taxable year. 

No Independent Review/No Managing Dealer.  Currently the Sponsor has not engaged the services of a 
Managing Dealer and it is uncertain whether a Managing Dealer will be used for this Offering.  Under federal securities 
laws, an independent broker-dealer is expected to take steps to ensure that the information contained in this 
Memorandum is accurate and complete.  The steps are typically taken by the “Managing Underwriter” or “Managing 
Dealer” who participates in the preparation of an offering memorandum.  In addition, the Managing Dealer has certain 
duties related to an offering, including a duty to a prospective investor to ensure that an investment in a security is 
suitable for that prospective investor, a duty to conduct adequate due diligence with respect to the offering and a duty 
to comply with federal and state securities laws.  If a Managing Dealer is not engaged for this Offering, this 
independent review and analysis of the Memorandum and this Offering will not be conducted. 

Tax Risks of a Code Section 1031 Exchange 

THIS SECTION WAS WRITTEN TO SUPPORT THE PROMOTION OR MARKETING OF THE 
OFFERING.  EACH INVESTOR SHOULD SEEK ADVICE BASED ON HIS, HER OR ITS PARTICULAR 
CIRCUMSTANCES FROM AN INDEPENDENT TAX ADVISOR CONCERNING THE INCOME AND 
OTHER TAX CONSEQUENCES OF PARTICIPATION IN THIS INVESTMENT. 
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General.  There are substantial risks associated with the federal income tax aspects of a purchase of an 
Interest that is intended to be part of a Section 1031 Exchange. The following paragraphs summarize some of these 
tax risks to an Owner with respect to the purchase of an Interest.  Because the tax aspects of this Offering are 
complex and certain of the tax consequences may differ depending on individual tax circumstances, each 
prospective Investor should consult with and rely on its own tax advisor about this Offering’s tax aspects in 
light of its individual situation.  No representation or warranty of any kind is made with respect to the IRS’s 
acceptance of the treatment of any item of income, deduction, gain, loss, credit or any other item by an Owner 
and there can be no assurance that the IRS will not challenge any such treatment. 

Acquisition of the Interests May Not Qualify as a Section 1031 Exchange.  An Interest may not qualify 
under Section 1031 for tax-deferred exchange treatment, and even if it does, a portion of the proceeds from an Owner’s 
sale of his or her property to be relinquished (the “Relinquished Property”) could constitute taxable “boot” (as 
defined below).  Whether any particular acquisition of an Interest will qualify as a tax-deferred exchange under Section 
1031 depends on the specific facts involved, including, without limitation, the nature and use of the Relinquished 
Property and the method of its disposition, the use of a qualified intermediary and a qualified exchange escrow and 
the lapse of time between the sale of the Relinquished Property and the identification and acquisition of the 
replacement property  (the “Replacement Property” or “Replacement Properties”).  None of the Sponsor or its 
Affiliates, counsel or agents are examining or analyzing any prospective Investor’s circumstances to determine 
whether such Owner’s acquisition of Replacement Property qualifies as a Section 1031 Exchange.  Moreover, no 
opinion or assurance is being provided to the effect that any individual prospective Investor’s transaction will 
qualify under Section 1031.  Such examinations or analyses are the sole responsibility of each prospective 
Investor, who must consult with his or her own legal, tax, accounting and financial advisors before purchasing 
an Interest.  If the factors surrounding an Owner’s disposition of the Relinquished Property and his or her acquisition 
of the Interests do not meet the requirements of Section 1031, the disposition of the Relinquished Property will be 
taxed as a sale and the IRS will assess interest and possibly penalties for failure to timely pay such taxes as a result of 
such sale.  Also, merely designating an Interest in connection with an Owner’s Section 1031 Exchange does not assure 
the Owner that there will be Interests available to purchase when the Owner executes the Purchase Agreement and 
actually causes his, her, or its qualified intermediary to transfer funds to complete the purchase of the Interests.   

Changes to the Section 1031 Exchange Rules Could Negatively Impact an Owner’s Exit Strategy.  The 
U.S. Congress periodically evaluates various proposed modifications to the Section 1031 Exchange rules that could, 
if enacted, prospectively repeal or restrict the ability to utilize a Section 1031 Exchange to achieve tax deferral on gain 
in connection with the disposition of real property or beneficial interests in a fixed investment trust.  It is possible that 
repeal or amendment of Code Section 1031 or the Treasury Regulations promulgated thereunder could negatively 
impact the use of a Section 1031 Exchange in connection with an Owner’s exit strategy. 

Classification for Purposes of Code Section 1031.  The Sponsor believes the Offering described in this 
Memorandum is structured in a manner that the Interests should be treated for Code Section 1031 purposes as direct 
ownership interests in each of the Properties and not as interests in a partnership or securities.  If the Interests were to 
so be treated by the IRS or a court as any of the foregoing, then no Owner would be able to use its acquisition of 
Interests as part of a Section 1031 Exchange to defer gain under Code Section 1031.  The IRS may challenge the tax 
treatment related to the Interests as described in this Memorandum. 

In connection with the Offering, on the Loan Closing Date, we obtained an opinion from Tax Counsel in 
connection with the Offering that: (i) the Trust should be treated as an investment trust described in Treasury 
Regulation Section 301.7701-4(c) that is classified as a “trust” under Treasury Regulation Section 301.7701-4(a); (ii) 
the Owners should be treated as “grantors” of the Trust; (iii) as “grantors,” the Owners should be treated as owning 
an undivided fractional interest in each of the Properties for federal income tax purposes; (iv) the Interests should not 
be treated as securities for purposes of Code Section 1031; (v) the Interests should not be treated as certificates of trust 
or beneficial interests for purposes of Code Section 1031; (vi) the Master Lease should be treated as a true lease and 
not a financing for federal income tax purposes; (vii) the Master Lease should be treated as a true lease and not a 
deemed partnership for federal income tax purposes; (viii) the discussions of the federal income tax consequences 
contained in the Memorandum are correct in all material respects; and (ix) certain judicially created doctrines should 
not apply to change the foregoing conclusions. 
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The issues which are the subject of such opinion have not been definitely resolved by statute, administrative 
action or case law.  This opinion will be based on the facts and circumstances set forth in the opinion and is not a 
guarantee of the current status of the law, and, as such, it should not be treated as a guarantee that the IRS or a court 
would concur with the conclusion in the opinion.  If any of such facts or circumstances were to change, the tax 
consequences to Owners described in the opinion and in this Memorandum could change.  See “Federal Income Tax 
Consequences.” 

Identification Rules.  Treasury Regulation Section 1.1031(k)-1(c)(4) permits taxpayers to identify 
alternative and multiple Replacement Properties under Code Section 1031.  In general, a taxpayer must identify all 
potential Replacement Properties by midnight on the 45th day after the taxpayer’s transfer of the Relinquished Property 
(the “identification period”). Any “like kind” property received by the taxpayer before the end of the identification 
period is deemed to have been identified before the end of the identification period.  In addition, taxpayers are 
permitted to identify three properties without regard to the fair market value of the properties (the so-called “three 
property rule”) or multiple properties with a total fair market value not in excess of 200% of the value of the 
Relinquished Property (the “200% rule”).  In the event that the IRS successfully challenges the valuation of a 
Replacement Property under the 200% rule, and as a result the Replacement Properties identified by the taxpayer 
exceed 200% of the value of the taxpayer’s Relinquished Property, the taxpayer’s identification may be treated as 
invalid, which may invalidate the taxpayer’s like-kind exchange under Section 1031.  A taxpayer will also be treated 
as satisfying the Code Section 1031 identification rules with respect to any Replacement Property otherwise properly 
identified before the end of the identification period and received before the end of the period (the “exchange period”) 
beginning on the date the taxpayer transfers the Relinquished Property and ending at midnight on the earlier of the 
180th day thereafter or the due date (including extensions) for the taxpayer’s return of the income tax imposed by the 
Code for the taxable year in which the transfer of the Relinquished Property occurs), but only if the taxpayer receives 
before the end of the exchange period identified Replacement Property the fair market value of which is at least 95 
percent of the aggregate fair market value of all identified Replacement Properties (the “95% rule”).   

For purposes of both the 200% rule and the 95% rule, “fair market value” means the fair market value of the 
applicable property without regard to any liabilities secured by the property.  Thus, a taxpayer identifying under the 
200% rule for an unencumbered Relinquished Property having a value of $20 million could only identify Replacement 
Property(ies) having an aggregate gross fair market value (without regard to any liabilities which may encumber such 
property(ies)) of $40 million, in which case the identification of a single Replacement Property having a $30 million 
equity value but which is secured by a $20 million liability (and, thus, having a $50 million gross value) would violate 
the 200% rule.   

The Trust holds a total of two properties.  The Properties will not constitute a single property for purposes of 
the three property rule and the Owners will not be able to rely on the three property rule for this Offering.  The 
identification rules of Code Section 1031 are strictly construed, and an Owner’s exchange will not qualify for deferral 
of gain under Code Section 1031 if too many properties or properties having too much value (including by reason of 
not excluding the effect of the Loan for “fair market value” purposes) are identified, if the properties are not correctly 
identified, or if the deadlines for identification are not met. Owners will have to rely on the 200% rule or 95% rule 
with respect to the Offering and should seek the advice of their tax advisors prior to subscribing for the Interests or 
making an identification. 

Code Section 467 Rent Allocation.  Although the issue is not completely settled under existing law, under 
Code Section 467 of the Code, if the Master Lessee were to defer payment of rent the Owners may still be required to 
report and pay tax on rent in accordance with the Annual Base Rent schedule set forth on the Master Lease. As a 
result, Owners may be required to recognize rental income even though all of the rent may not be currently paid and, 
in such circumstances, may have to use funds from other sources to pay tax on such income. In addition, Owners may 
have to recognize imputed interest income on such deferred amounts. 

Form of Ownership.  The utilization of a Delaware statutory trust (like the Trust) to acquire and hold real 
property for purposes of a Section 1031 Exchange is based primarily on Rev. Rul. 2004-86, which addresses whether 
a Delaware statutory trust will be treated as an “entity” taxable as a partnership. The IRS based its conclusion in the 
Revenue Ruling on the following elements: (i) the DST is treated as an entity separate from its owners (and not as a 
co-ownership or agency arrangement); (ii) the DST is an “investment” trust and not a business entity” for federal 
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income tax purposes; (iii) the DST is a “grantor trust” for federal income tax purposes, with the holders of Interests in 
the DST treated as the grantors of the DST; and (iv) the holders of Interests in the DST are treated as directly owning 
Interest in real property held by the DST.  There are no authorities that directly address the tax treatment of the Trust 
other than Rev. Rul. 2004-86.  It is possible that the IRS could revoke Rev. Rul. 2004-86 or, in the alternative, 
determine that the Trust does not comply with the requirements of that ruling or the underlying authorities.  A 
determination that the Trust is not taxable as a trust (within the meaning of Treasury Regulation Section 301.7701-4) 
likely would have a significant adverse impact on the Owners. Because the holding of Rev. Rul. 2004-86 is based on 
certain factual assumptions regarding the DST described in the ruling, not all of which apply to the Trust, and because 
there are provisions in the Trust Agreement that are not mentioned in the limited facts laid out in the ruling, there can 
be no guarantee that the Interests will satisfy the requirements of Code Section 1031. 

No Decision Rights Regarding the Disposition of the Properties.  The Owners will not have any vote or 
decision-making authority with respect to the Disposition of the Properties, particularly with respect to the timing 
thereof.  If the Manager determines, in its sole discretion, that the Disposition of the Properties is reasonable, then the 
Trust may sell the Properties.  This Disposition will occur without regard to the tax position, preferences or desires of 
any of the Owners, and the Owners will have no right to approve (or disapprove) of the Disposition of the Properties.  
An Owner may or may not be able to defer the recognition of gain for federal, state or local income tax purposes when 
this Disposition occurs.   

Conversion to the LLC Likely Impairs Future Deferral Under Code Section 1031.  In the event of a 
LLC Conversion, the Trust will be converted into the LLC and the Owners’ Interests in the Trust will be converted to 
interests in the LLC.  The LLC will be treated as a partnership for federal income tax purposes.  Unlike interests in 
the Trust, interests in the LLC will not be treated as direct ownership interests in real property for federal income tax 
purposes (including for purposes of a Section 1031 Exchange).  Thus, if a LLC Conversion were to occur, it is unlikely 
that any of the Owners will thereafter be able to defer the recognition of gain with respect to their interests in the LLC 
under Code Section 1031. 

A LLC Conversion will occur under the circumstances set forth in the Trust Agreement without regard to the 
tax consequences that arise as a result of the transaction.  Under current law, a LLC Conversion should not be subject 
to federal income tax pursuant to Code Section 721.  A LLC Conversion could be subject, however, to state or local 
income, transfer or other taxes.  In addition, there can be no assurances that a LLC Conversion will not be taxable 
under the federal income or other tax laws in effect at the time the LLC Conversion occurs.  Because a LLC Conversion 
could occur in several situations, it is not possible to determine all of the tax consequences to the Owners in the event 
that a LLC Conversion does occur.  Prospective Investors should consult their own tax advisors regarding the tax 
consequences of a LLC Conversion and the effect of the Properties being held by the LLC rather than the Trust.  A 
LLC Conversion, if made, will occur only as permitted in accordance with Section 9.2 of the Trust Agreement.  An 
event which would cause a LLC Conversion with respect to any of the assets of the Trust is not expected at this time 
based on current and foreseeable circumstances.     

Delayed Closing; Inability to Close.  An Owner who is completing a Section 1031 Exchange should be 
aware that closing on his acquisition of Replacement Property must occur before midnight on the earlier of (i) the 
180th day after the date on which the Owner transferred the property relinquished in the exchange, or (ii) the due date 
(including extensions) for the Owner’s return for the taxable year in which the transfer of the Relinquished Property 
occurs.  No extensions will be granted or other relief afforded by the IRS to taxpayers who do not satisfy this 
requirement.  Therefore, a delayed closing on the acquisition of an Interest could adversely affect the qualification of 
an exchange under Code Section 1031.   

Because there can be no assurance that an Investor’s offer to acquire an Interest will be accepted, a 
prospective Investor pursuing a Code Section 1031 Exchange is strongly encouraged to (if and to the extent he is 
otherwise permitted to do so under the particular identification rules applicable to him) “identify” the maximum 
number of alternative Replacement Properties and not to identify only his prospective interest in each of the Properties 
purchased in this Offering.  

Deferral of Tax under State Law.  Some states adopt Code Section 1031 in whole, other states adopt it in 
part and still other states impose their own requirements to qualify for deferral of gain under state law.  In addition, 
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while many states follow federal tax law by treating the owner of an interest in a fixed investment trust as owning an 
interest in the assets held by the Trust, other state laws may differ and could result in the imposition of income or other 
taxes on such entities.  Each prospective Investor must consult its own tax advisor as to the qualification of a 
transaction for deferral of gain under state law.  See “Federal Income Tax Consequences.” 

The Use of Certain Exchange Proceeds and Other Aspects of the Offering May Result in Taxable 
“Boot.”  In a Section 1031 Exchange, money or non-qualifying property received or deemed received in addition to 
the like-kind property is referred to as “boot.”  Furthermore, gain realized on the relinquished property transaction is 
recognized up to the amount of “boot” received or deemed received in the replacement property transaction.  
Generally, any personal property that may be part of the Properties, amounts used to establish reserves and impounds 
or other items that are not attributable to the purchase of real estate will not be treated as an interest in real estate and 
may be treated as “boot.” Owners should be aware that the IRS may take the position that certain costs, escrows, 
reserves and impounds, as well as seller credits established or paid in connection with the sale of relinquished property 
and purchase of replacement property may be deemed “boot” and be taxable income to the investor.  The prepaids and 
reserves and impounds are approximately $12,091.19 per Interest.  A portion of this amount per interest is expected 
to be attributable to reserves and impounds funded from Loan proceeds at closing as a requirement of the Loan.  It is 
possible that such amounts, if sufficient additional funds are borrowed by the Owners in excess of the indebtedness 
of an Owner’s prior investment, will not be treated as taxable boot.  It is also possible that these reserves will be treated 
as cash boot.   

In addition, the IRS could take the position that the increase in the purchase price of the Properties paid by 
the Owners would not be considered as an interest in real estate and may be treated as taxable “boot.”  Also, to the 
extent that the Owner’s share of the Loan associated with the Interest purchased by the Owner is less than the Owner’s 
debt on the Relinquished Property, such difference will constitute taxable “boot” to the Owner (and reportable 
currently by the Owner) to the extent of the Owner’s realized gain from his sale of his Relinquished Property.   No 
opinion is being provided by the Trust, the Manager, the Sponsor or their Affiliates or counsel with respect to 
the amount of “boot” in the transaction.  Owners must consult their own independent tax advisor regarding 
these items. 

Other Requirements of Code Section 1031.  Code Section 1031(a) provides for non-recognition of gain or 
loss only if real property held for use in a trade or business or for investment is exchanged for other real property of 
like-kind held for use in a trade or business or for investment.  There are numerous requirements contained in the 
applicable provisions of the Code and Treasury Regulations concerning qualification for non-recognition of gain under 
Code Section 1031.  Each Owner will have to determine with such Owner’s own tax advisors whether an Owner’s 
purchase of an Interest as part of a Section 1031 Exchange satisfies the requirements of Code Section 1031.  See 
“Federal Income Tax Consequences.” 

Potential Significant Tax Costs If Interests Were Deemed To Be Interests in a Partnership.  If the 
Owners are treated for federal income tax purposes as having purchased interests in a partnership, the Owners who 
purchased their Interests as part of a Section 1031 Exchange would not qualify for deferral of gain under Code Section 
1031, and each Owner who had relied on deferral of such Owner’s gain from a disposition of other interests in real 
property would immediately recognize such gain and be subject to federal income tax thereon. Additionally, since 
such determination would of necessity come after such Owner had purchased his Interest, such Owner may have no 
cash from the disposition of the Relinquished Property with which to pay the tax. Given the illiquid and long-term 
nature of an investment in the Interests, there would be no practical means of generating cash from an investment in 
the Interests to pay the tax.  In such circumstances, an Owner will have to use funds from other sources to satisfy this 
tax liability. 

Possible Adverse Tax Treatment for Closing Costs and Reserves.  A portion of the proceeds of the 
Offering will be used to pay each Owner’s pro rata share of closing costs, expenses, and other costs of the Offering.  
In addition, a portion of the proceeds of the Offering may be treated as having been used to purchase an interest in 
reserves established by the Sponsor rather than for real estate.  Because the tax treatment of certain expenses of the 
Offering, closing costs, financing costs or reserves is unclear and may vary depending upon the circumstances, no 
advice or opinion of Tax Counsel will be given regarding the tax treatment of such costs and the treatment of proceeds 
attributable to the reserves, which may be taxable to those Owners who purchase their Interests as part of a Section 
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1031 Exchange.  Therefore, each prospective Investor should seek the advice of a qualified tax advisor as to the proper 
treatment of such items. 

Compliance with Revenue Ruling 2004-86.  Tax Counsel believes that the powers and authority granted to 
the Trustee, Manager, Owners, and the Trust in the Trust Agreement fall within the limited scope of the powers and 
authority that may be exercised with respect to an “investment trust.”  The Trust Agreement authorizes the Trust to 
own the Properties, receive distributions from the Properties, and make distributions thereof, enter into any agreements 
with qualified intermediaries for purposes of an Owner’s acquisition of an Interest pursuant to Section 1031, and notify 
the relevant parties of any defaults under the transaction documents.  Additionally, the Trust Agreement expressly 
denies the Manager any power or authority to undertake any actions that are not permitted to be undertaken by an 
entity that is treated as a “trust” within the meaning of Treasury Regulation Section 301.7701-4 and not treated as a 
“business entity” within the meaning of Treasury Regulation Section 301.7701-3.  Furthermore, the Trust Agreement 
expressly prohibits the Trustee, Manager, Owners and the Trust from exercising any of the enumerated powers that 
are prohibited under Revenue Ruling 2004-86. 

The Trust has been structured with a view to the trust addressed in Rev. Rul. 2004-86.  However, distinctions 
exist between the Trust Agreement and other related arrangements and the trust and other related arrangements 
described in Revenue Ruling 2004-86.  Tax Counsel believes these distinctions are not material.  These distinctions 
include, but are not limited to the following, which Tax Counsel views as those distinctions necessitating discussion 
and analysis: (i) the conversion of the Trust for tax purposes by the Sponsor from a “disregarded entity” for federal 
income tax purposes into an investment trust prior to admission of the Owners; (ii) the ongoing role of the Sponsor’s 
affiliate as Manager, but with powers limited to those permitted to be exercised by the Trustee; (iii) the potential 
conversion of the Trust into a Delaware limited liability company that would constitute a partnership for federal 
income tax purposes as a result of a LLC Conversion; (iv) the Trust’s acceptance of multiple contributions from 
purchasers of Class 1 Interests over time, rather than through a single contribution, (v) the fact that the Sponsor may 
retain a beneficial interest in the Trust during the period of the Offering, and the indirect owners of the Sponsor will 
purchase and own one Class 1 Interest in the Offering; (vi) the fact that the Trust Agreement empowers the Manager 
(and only the Manager) to determine in its sole discretion when a Disposition of the Properties would be reasonable 
using its commercially reasonable business judgment and, thus, when the Properties shall be sold; (vii) the obligation 
of the Trust to pay the Capital Expenses (as defined in the Master Lease) of the Properties, which includes capital 
expenditures with a term that exceeds the term of the Master Lease, and the right of the Master Lessee to use reserves 
to pay such Capital Expenses; and (viii) the owners of ExchangeRight (which owns the Manager, the Property 
Manager and the Master Lessee) have executed certain limited guaranties with respect to the Loan. 

If, however, the IRS or a court were to disagree with the opinion of Tax Counsel, the Interests may be treated 
for federal income tax purposes as interests in a partnership and not as interests in real estate, and Owners would not 
be able to use their acquisition of Interests as part of a Section 1031 Exchange to defer gain under Code Section 1031. 

The above is a summary of Tax Counsel’s comparison of the Trust to the trust arrangement described in 
Revenue Ruling 2004-86.  For the entire discussion, please see the opinion of Tax Counsel attached hereto as Exhibit 
F. 

Failure to Completely Syndicate the Offering may Impact Compliance with Revenue Ruling 2004-86.  
Rev. Rul. 2004-86 also requires that an entity may have only a single class of ownership interest in order to be treated 
as an “investment trust.”  The trust classification regulations allow for two classes of interests, however, where the 
use of a second class is merely incidental to a trust’s investment purposes, as is the case with the Class 1 Interests and 
Class 2 Interests.  There is a risk that where a sponsor does not completely syndicate an offering and keeps the 
remaining interests in the trust along with receiving fees through a master lease arrangement, such sponsor is in essence 
receiving a preferred interest in the trust, or a second class of interest.  However, due to the fact that the management 
fee is intended to be at market rate, we do not believe that this should negatively impact the Trust’s treatment as an 
“investment trust.” 

Status as a True Lease for Federal Income Tax Purposes.  Transactions structured as leases may be 
recharacterized for federal income tax purposes to reflect their economic substance.  For example, in appropriate 
circumstances a purported lease of property may be recharacterized as a sale of the property providing for deferred 
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payments (i.e., a financing).  Such a recharacterization in this context would have significant and adverse tax 
consequences.  For example, if the Master Lease were to be recharacterized as a financing, then for tax purposes, the 
Owner would be treated as having immediately sold the acquired Interest in the Properties to the Master Lessee (which 
would be treated as having purchased the Properties from the Owners in exchange for an installment note).  The rent 
payments under the Master lease would be recharacterized as interest and principal payments on a loan incurred to 
finance the Master Lessee’s purchase of the Properties. The Master Lessee would be entitled, as the owner of the 
Properties for tax purposes, to claim any depreciation deductions.  An Owner would be unable to treat the acquired 
Interest as qualified “replacement property” in a Section 1031 Exchange because the Interest would constitute an 
interest in real property that the Owner would not hold for investment.  As a result, Owners attempting to participate 
in Section 1031 Exchanges would not be treated as having received qualified replacement property when they acquired 
their Interest.  Such a recharacterization would thus have a significant adverse impact on the tax consequences of an 
investment in an Interest.   
 

Rev. Proc. 2001-28 sets forth advance ruling guidelines for “true lease” status.  We have not sought, and do 
not expect to request, a ruling from the IRS under Revenue Procedure 2001-28. These ruling guidelines provide certain 
criteria that the IRS will require to be satisfied in order to issue a private letter ruling that a lease is a “true lease” for 
federal income tax purposes.  In the event of an examination by the IRS, the IRS and, ultimately, the courts of 
applicable jurisdiction, would consider these ruling guidelines, together with existing cases and rulings, for purposes 
of determining whether a lease qualifies as a true lease for federal income tax purposes.  However, Tax Counsel does 
not believe that strict compliance with Rev. Proc. 2001-28 is required to conclude that the Master Lease should be 
characterized as a true lease for federal income tax purposes.  Rather, Tax Counsel believes that satisfying most of the 
material ruling guidelines should be sufficient for purposes of determining the characterization of the Master Lease 
for federal income tax purposes.  Tax Counsel believes the Master Lease satisfies most of the pertinent material 
conditions set forth in Rev. Proc. 2001-28 and that the Master Lease should be treated as a true lease rather than as a 
financing for federal income tax purposes.  Similarly, if the Master Lessee were treated as a mere agent of the Trust 
rather than as a lessee, the power of the Master Lessee to make improvements to the Properties and to re-lease the 
Properties could be attributed to the Trust, and the Trust could be deemed to have powers prohibited under Rev. Rul. 
2004-86.  We have considered the issue and, after having consulted with Tax Counsel, have concluded that the Master 
Lessee should not be treated as an agent of the Trust.  However, there is no assurance that the IRS would agree with 
these positions. 

Tax Penalties.  The opinion of Tax Counsel obtained from Tax Counsel on the Loan Closing Date and 
attached hereto as Exhibit F is written to support the promotion or marketing of this transaction.  Each prospective 
Investor must seek advice based on the prospective Investor’s particular circumstances from an independent tax 
advisor. 

Other Tax Risks 

Limitations on Losses and Credits from Passive Activities.  Losses from passive trade or business 
activities generally may not be used to offset “portfolio income,” such as interest, dividends and royalties, or salary 
or other active business income.  Deductions from such passive activities generally may be used to offset only passive 
income.  Interest deductions attributable to passive activities are treated as passive activity losses, and not as 
investment interest. Thus, such interest deductions are subject to limitation under the passive activity loss rule and not 
under the investment interest limitation rule. Credits from passive activities generally are limited to the tax attributable 
to the income from passive activities.  Passive activities include trade or business activities in which the taxpayer does 
not materially participate and also generally include rental activities. The Owner’s income and loss from the Trust 
will likely constitute income and loss from passive activities.  A taxpayer may deduct passive losses from rental real 
estate activities against other income if: (i) more than half of the personal services performed by the taxpayer in trades 
or businesses are performed in a real estate trade or business in which the taxpayer materially participates, and (ii) the 
taxpayer performs more than 750 hours of service during the tax year in real property trades or businesses in which 
the taxpayer materially participates. See “Federal Income Tax Consequences.” 

Limitation on Excess Business Losses.  Under the recent Tax Cuts and Jobs Act of 2017 (the “TCJA”), as 
revised by the Coronavirus Aid, Relief, and Economic Security Act of 2020 (the “CARES Act”), excess business 
losses of a taxpayer other than a corporation are not allowed for taxable years beginning after December 31, 2020. 
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Such losses are carried forward and treated as part of the taxpayer’s net operating loss carryforward in subsequent 
taxable years. An excess business loss for the taxable year is the excess of aggregate deductions of the taxpayer 
attributable to trades or businesses of the taxpayer over the sum of aggregate gross income or gain of the taxpayer plus 
a threshold amount. The threshold amount, which is indexed for inflation, was $250,000 (or twice the applicable 
threshold amount in the case of a joint return) for 2018. The provision applies after the application of the passive loss 
rules, and applies at the partner or shareholder level in the case of a partnership or S corporation. 

 
Limitation on Deductibility of Business Interest.  The TCJA, as revised by the CARES Act, provides a 

new limitation on the deduction of business interest (i.e., interest paid or accrued on indebtedness allocable to a trade 
or business) for U.S. federal income tax purposes.  In general, and subject to certain exceptions, including for a real 
estate trade or business if an election is made, business interest expense (i.e., business interest in excess of a taxpayer’s 
business interest income for the taxable year) is not deductible to the extent such interest exceeds 50%, for a taxpayer’s 
2019 and 2020 taxable years, and 30%, for tax years beginning in 2021, of a taxpayer’s adjusted taxable income (as 
defined in Section 163(j) of the Code, as revised by the TCJA and the CARES Act); provided, that (i) a taxpayer that 
is a partnership is only entitled to deduct up to 30% of its adjusted taxable income with respect to its 2019 taxable 
year and (ii) a taxpayer may elect to use its 2019 adjusted taxable income to determine its 2020 business interest 
limitation.  Note that the limitation on the deductibility of business interest does not apply to investment interest.   
 

Adjusted taxable income means the taxable income of the taxpayer computed without regard to (i) any item 
of income, gain, deduction, or loss which is not properly allocable to a trade or business; (ii) any business interest 
deductions or business interest income; and (iii) the amount of any net operating loss deduction.  For taxable years 
beginning before January 1, 2022, adjusted taxable income is computed without regard to deductions allowable for 
depreciation, amortization, or depletion, but after January 1, 2022, depreciation and amortization are taken into 
account to reduce adjusted taxable income for purposes of computing the limitation. Any net business interest expense 
of a taxpayer in excess of the limitation is not currently deductible by the taxpayer, and is carried forward to future 
years.  Taxpayers that conduct certain real estate businesses may elect not to have this interest expense limitation 
apply to them, provided that they use an alternative depreciation system to depreciate certain property. 

 
Limitation on Losses under the At-Risk Rules.  An Owner that is an individual or closely held corporation 

will be unable to deduct losses from the Trust, if any, to the extent such losses exceed the amount such Owner is “at 
risk.” Losses not allowed under the at-risk provisions may be carried forward to subsequent taxable years and used 
when the amount at risk increases or when the Owner generates gain on the disposition of the activity.  However, the 
rules regarding the applicability of the at risk rules to a particular Owner are complex and vary with the facts and 
circumstances particular to each Owner.  Prospective Investors should consult their tax advisors with respect to the 
tax consequences to them of the rules described herein.  See “Federal Income Tax Consequences.” 

Potential Tax Liability in Excess of Cash Distributions.  It is possible that an Owner’s tax liability resulting 
from its Interest will exceed its share of cash distributions from the Trust. This may occur because (i) cash flow from 
the Properties may be used to fund nondeductible expenses of the Properties; (ii) all cash from operations of the 
Properties must be deposited in the Reserve Account pursuant to the requirements in the Loan Document; or (iii) in 
an extremely rare circumstance, a substitution of the Properties may result in taxable gain without cash proceeds.  
Thus, there may be years in which an Owner’s tax liability exceeds its share of cash distributions from the Trust.  The 
same consequences may result from a sale or transfer of an Interest, whether voluntary or involuntary, that gives rise 
to ordinary income or capital gain.  If any of these circumstances occur, an Owner would have to use funds from other 
sources to satisfy its tax liability.  

Risk of Audit.  An audit of an Owner’s tax returns by the IRS or any other taxing authority could result in a 
challenge to, and disallowance of, some of the deductions claimed on such returns.  An audit also could challenge the 
qualification of a Section 1031 Exchange.  No assurance or warranty of any kind can be made with respect to the 
deductibility of any items, or the qualification of a Section 1031 Exchange, in the event of either an audit or litigation 
resulting from an audit.  An audit of an Owner’s tax returns also could arise as a result of an examination by the IRS 
or any other taxing authority of tax returns filed by the Sponsor or its Affiliates, or another Owner, or any information 
return filed by the Trust. 
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Changes in Federal Income Tax Law.  The discussion of tax aspects contained in this Memorandum is 
based on law presently in effect and certain proposed Treasury Regulations.  Nonetheless, prospective Investors should 
be aware that new administrative, legislative or judicial action could significantly change the tax aspects of an 
investment in an Interest.  Any such change may or may not be retroactive with respect to transactions entered into or 
contemplated before the effective date of such change and could have a material adverse effect on an investment in 
an Interest.  

The rules dealing with U.S. federal income taxation are constantly under review by persons involved in the 
legislative process and by the IRS and the U.S. Department of Treasury, resulting in revisions of resolutions and 
revised interpretations of established concepts as well as statutory changes.  In particular, the TCJA, which generally 
takes effect for taxable years beginning on or after January 1, 2018 (subject to certain exceptions), makes many 
significant changes to the U.S. federal income tax laws.  To date, the IRS has issued only limited guidance with respect 
to certain of the new provisions, and there are numerous interpretive issues that will require guidance. Technical 
corrections legislation may be needed to clarify certain aspects of the new law and give proper effect to Congressional 
intent.  There can be no assurance, however, that technical clarifications or changes needed to prevent unintended or 
unforeseen tax consequences will be enacted by Congress in the near future.   

An investment in an Interest involving solely real property was not impacted by the TCJA.  Specifically, 
subject to certain transition rules, for transfers effective after December 31, 2017, Section 1031 Exchanges are only 
allowed with respect to real property that is not held primarily for sale.  Generally, tangible personal property and 
intangible property are no longer eligible for Section 1031 Exchanges.  Thus, Owners will be able to utilize a Section 
1031 Exchange to achieve tax deferral on gain in connection with the disposition of real property, but not with respect 
to tangible or intangible personal property.  However, no assurance can be given that the currently anticipated U.S. 
federal income tax treatment of an Interest will not be modified by future legislative, judicial or administrative changes 
possibly with retroactive effect.  For example, repeal or amendment of Code Section 1031 or the Treasury Regulations 
promulgated thereunder could negatively impact the use of a Section 1031 Exchange in connection with an Owner’s 
exit strategy. 

Tax Shelter, Listed Transaction and Reportable Transaction Disclosure.  A taxpayer’s ability to claim 
privilege on any communication with a federally authorized tax preparer involving a tax shelter is limited.  In addition, 
taxpayers and material advisors are required to comply with disclosure and list maintenance requirements for 
reportable transactions.  Reportable transactions include transactions that generate losses under Code Section 165 and 
may include certain large like-kind exchanges entered into by corporations.    

The Trust believes, and Tax Counsel believes, they are not required to, and do not intend to, make any filings 
pursuant to these disclosure or list maintenance requirements.  There can be no assurances that the IRS will agree with 
this determination by the Trust and Tax Counsel.  Significant penalties could apply if a party fails to comply with 
these rules, and such rules are ultimately determined to be applicable. 

State and Local Taxes.  In addition to federal income tax consequences, a prospective Investor should 
consider the state and local tax consequences of an investment in an Interest.  Prospective Investors must consult with 
their own tax advisors concerning the applicability and impact of any state and local tax laws.  Owners may be required 
to file state tax returns in some or all of the states where the Properties are located in connection with the ownership 
of an Interest.  See “Federal Income Tax Consequences.” 

Accuracy-Related Penalties and Interest.  In the event of an audit that disallows an Owner’s deductions or 
disqualifies an Owner’s Section 1031 Exchange, Owners should be aware that the IRS could assess significant 
penalties and interest on tax deficiencies.  The Code provides for penalties relating to the accuracy of tax returns equal 
to 20% of the portion of the tax underpayment to which the penalty applies.  The penalty applies to any portion of any 
understatement that is attributable to (i) negligence or disregard of rules or regulations; (ii) any substantial 
understatement of income tax; or (iii) any substantial valuation misstatement.  A substantial valuation misstatement 
occurs if the value of any property (or the adjusted basis) is 150% or more of the amount determined to be the correct 
valuation or adjusted basis.  This penalty generally doubles if the valuation is overstated by 200% or more or is 
attributable one or more “non-disclosed economic substance” transactions or to a gross valuation misstatement.  In 
addition to these provisions, a 20% accuracy related penalty is imposed for listed or reportable transactions having a 
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significant tax avoidance purpose. This penalty is increased to 30% if the transaction is not properly disclosed on the 
taxpayer’s federal income tax return. Failure to disclose such a transaction can also prevent the applicable statute of 
limitations from tolling in certain circumstances and can subject the taxpayer to additional disclosure penalties ranging 
from $10,000 to $200,000, depending on the facts of the transaction.  Any interest attributable to unpaid taxes 
associated with a non-disclosed reportable transaction may not be deductible for federal income tax purposes.  

Alternative Minimum Tax.  The alternative minimum tax applies with respect to certain taxpayers to taxable 
income adjusted by designated items of tax preference. The limitations on the deduction of passive losses also apply 
for purposes of computing alternative minimum taxable income.  Prospective Investors should consult with their own 
tax advisors concerning the applicability of the alternative minimum tax. 

Medicare Tax.  Section 1411 of the Code generally imposes on certain individuals, trusts, and estates an 
additional tax of 3.8% on the lesser of (i) “net investment income”, or (ii) the excess of modified adjusted gross income 
over a threshold amount.  Prospective Investors should consult with their own tax advisors regarding the possible 
implications of the Medicare tax in light of their individual circumstances. 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK]  
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ACQUISITION TERMS AND FINANCING 

Acquisition Terms 

On the Loan Closing Date, the Trust acquired the Properties directly from their respective Sellers.  The 
Properties are owned 100% by the Trust. The difference between the purchase price for the Properties and the 
$44,503,300 purchase price for the Interests (the “Purchase Price”), which consists of $24,295,000 in equity and 
$20,208,300 in debt, includes accountable reserves, transaction costs, legal fees, Offering costs, real estate and short-
term financing costs (some of which are being paid to Affiliates of the Sponsor), acquisition fee to the Sponsor, Selling 
Commissions (as defined below), due diligence allowances, and related expenses.  In conjunction with the purchase 
of the Properties, the Master Lessee became the lessor under the Tenants’ leases. 

Federal, state and local laws impose liability on a landowner for releases or the otherwise improper presence 
on the premises of hazardous substances.  This liability is without regard to fault for, or knowledge of, the presence 
of such substances.  A landowner may be held liable for hazardous materials brought onto the property before it 
acquired title and for hazardous materials that are not discovered until after it sells the property.  Similar liability may 
occur under applicable state law.  The Sellers have made no representations and warranties in the Property Purchase 
Agreements regarding the presence or release of hazardous materials at or from the Properties.  The Trust acquired 
the Properties on an “as is” basis.  If losses arise from hazardous substance contamination that cannot be recovered 
from a responsible party, the financial viability of the Properties may be substantially affected.  In an extreme case, 
the Properties may be rendered worthless or the Trust may be obligated to pay cleanup and other costs in excess of 
the value of the Properties. 

 
Basic Loan Terms   

The Trust purchased the Properties with a loan of $20,208,300 (the “Loan”) obtained from Lender, which 
Loan closed on the Loan Closing Date.  The Loan has a four-year fixed-rate term and an interest rate of 3.750% per 
year with interest only payments for the entire term of the Loan.  The Loan is prepayable during the first year with a 
3% fee, during the second year with a 2% fee, during the third year with a 1% fee, and prepayable without penalty 
thereafter. Additionally, if the Trust has not paid all principal and interest due under the Loan prior to the Maturity 
Date (as defined in the Loan Agreement), the Loan has three 12-month automatic renewal options with option exercise 
fees payable to Lender upon such extensions as follows: (i) first extension 10 bps; (ii) second extension 20 bps; and 
(iii) third extension 35 bps.  During these extension periods, (A) if the two Tenant leases have been extended on such 
terms and conditions that are satisfactory to Lender, then the Trust shall make monthly principal and interest payments 
based upon a 20 year amortization schedule beginning on the first day of the Extension Period commencing on the 
initial Maturity Date of the Note and thereafter on the same date of each month thereafter until the expiration of the 
Extension Period then in effect or (B) if the two Tenant leases have not been extended on such terms and conditions 
that are satisfactory to Lender, then all cash flow from the Properties, net of normal Property expenses and interest 
payments on the Loan, will be deposited into the Reserve Account and shall serve as additional collateral for the Loan 
and the Trust shall not be permitted to pay any distributions to the Owners during such periods. The Trust intends to 
execute its aggregated exit strategy on behalf of investors prior to the end of the fourth year when the cash flow sweeps 
could go into effect if the Tenant leases are not extended. Due to restrictions in the Trust Agreement, however, the 
extensions referenced above cannot be exercised unless there is an LLC Conversion. The loan documents shall include 
the following documents (collectively, the “Loan Documents”): (i) the Loan agreement dated as of the Loan Closing 
Date between the Trust and Lender for the Loan (the “Loan Agreement”); (ii) the Promissory Note; (iii) the 
Guaranties; (iv) the Commercial Security Agreement; (v) the Mortgage; (vi) the Assignments of Rents and Leases; 
(vii) UCC-1 and UCC-3 Financing Statements; and (viii) any other document necessary to enter into the Loan.  
Complete copies of the Loan Documents are available upon request to the Sponsor. 

The Trust may be required to inform the Lender of all transfers of Interests as set forth in the Loan Documents 
and under the Trust Agreement.  Further, no Owner, and no transferee of an Interest may own more than 19.99% of 
the beneficial interests in the Trust, unless approved by the Lender.  No additional financing or monetary 
encumbrances of the Properties, or the Interests, shall be permitted during the term of the Loan. 

The Lender may foreclose on the Properties upon various events of default.  If the Lender were to foreclose, 
you would likely lose your entire investment and could suffer adverse tax consequences.  See “Risk Factors.” 
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Security Arrangements/Collateral   

As security for the payment and performance of all of the obligations under the Loan, the following will be 
used as collateral: (i) a first priority fee mortgage on the Properties in Wisconsin; (ii) a first priority assignment of the 
Master Lease and all subleases and rents; (iii) a first priority assignment of permits, licenses and contracts; (iv) a 
pledge of escrow, reserve and cash collateral accounts and sub-accounts; (v) an assignment of Tenants’ security 
deposits and letters of credit; and (vi) UCC-1 financing statements.   

Secondary Market Transaction 

The Lender has the right at any time (i) to participate, syndicate or securitize all or any portion of its interest 
in the Loan; (ii) to cause the Loan to be split into senior and one or more junior or mezzanine loans in whatever 
proportion the Lender deems appropriate; and (iii) to create one or more senior and subordinate notes (i.e., an A/B or 
A/B/C structure) or multiple components of such note or notes, and thereafter to sell, assign, participate, syndicate or 
securitize all or any part of any variant of the Loan.  Any of the foregoing may be referred to as  “Secondary Market 
Transaction.”  The Trust will reasonably cooperate with the Lender to facilitate any Secondary Market Transaction 
and the rating of the Loan and of each securitization in which one or more loans are included; provided that the Trust 
shall not be required to incur any out-of-pocket expense in connection therewith, except as a result of the affirmative 
actions by the Trust.  The Trust’s cooperation obligation shall continue until the Loan has been paid in full. 

Events of Default 

The occurrence of any one or more of the following events constitute an “Event of Default” under the Loan 
Documents: 

(a) Nonpayment when due of any principal or interest of the Note (as defined in the Loan 
Agreement). 

 
(b) Breach by the Trust or the Guarantors (as defined in the Loan Agreement) of any provision, 

agreement, or covenant of the Loan Documents, or breach by any Affiliate (as defined in the Loan Agreement) or 
Insider (as defined in the Loan Agreement) of any provision, agreement, covenant or obligation owed by the Affiliate 
or Insider to Lender that has existed for thirty (30) days. 
 

(c) Any Guaranty (as defined in the Loan Agreement), now or hereafter made, of any Obligation (as 
defined in the Loan Agreement) to Lender shall be repudiated or purported to be revoked; or any grant of Collateral 
(as defined in the Loan Agreement) by a Guarantor as security for any Obligation to Lender shall be repudiated or 
purported to be revoked. 
 

(d) Any representation or warranty made by the Trust, the Guarantors, manager, director, trustee or 
Beneficial Owner (as defined in the Loan Agreement) thereof, in the Loan Documents, or in any written statement or 
certificate now or later furnished by or for the Trust or any Guarantor in connection herewith, which shall prove to be 
untrue in any material respect as of the date upon which it was made. 
 

(e) The Trust or any Guarantor shall: (i) become insolvent; or (ii) be unable, or admit in writing their 
inability to pay their debts as they mature; or (iii) make a general assignment for the benefit of creditors or to an agent 
authorized to liquidate any substantial amount of their property; or (iv) become the subject of an “order for relief” 
within the meaning of the United States Bankruptcy Code; or (v) file an answer to a creditor’s petition (admitting the 
material allegations thereof) for liquidation, reorganization or to effect a plan or other arrangement with creditors; or 
(vi) apply to a court for the appointment of a receiver for any of their assets; or (vii) have a receiver appointed for any 
of its assets (with or without their consent); or (viii) otherwise become the subject of any insolvency proceedings. 
 
 

(f) Lender shall at any time deem its position insecure for any reason.  For purposes of this provision, 
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the terms “insecure” and “insecurity” shall mean that such facts or circumstances exist or appear to exist from which 
a reasonably prudent banker would deem its position with respect to repayment of the Obligations to Lender or to the 
Collateral to be materially impaired, at risk, in jeopardy, or otherwise subject to potential loss, regardless of whether 
some other Event of Default (as defined in the Loan Agreement) has occurred. 
 

(g) Any indebtedness greater than Ten Thousand Dollars ($10,000.00) of the Trust or the Guarantors 
to a person or entity other than Lender that shall have been accelerated or in default for any reason, unless such 
indebtedness is disputed or contested in good faith by the Trust or the Guarantors or the Trust or the Guarantors have 
obtained a bond or otherwise insured against a judgment adverse to them, and written notice thereof is provided to 
Lender. 

 
(h) Written notice is given to the Trust or to the Guarantors by Lender that, in the good faith opinion 

of Lender, any litigation or governmental proceeding which has been instituted against the Trust or the Guarantors 
will to a material extent adversely affect the financial condition or continued operation of Trust or the Guarantors and 
such litigation or proceeding is not dismissed, bonded or otherwise insured against a judgment adverse to the Trust or 
the Guarantors within ten (10) days after such notice. 

 
(i) Any asset of Trust or the Guarantors is seized, attached or condemned pursuant to legal process 

and the same is not bonded for or otherwise insured against within thirty (30) days thereafter. 
 

(j) (i) If any federal, state, or local agency asserts or creates a lien upon any or all of the assets, 
equipment, property, leaseholds, or other facilities of the Trust or the by reason of the occurrence of a hazardous 
discharge or environmental complaint; or (ii) If any federal, state, or local agency asserts a claim against the Trust and 
its assets, equipment, property, leaseholds, or other facilities for damages or cleanup costs relating to a hazardous 
discharge or an environmental complaint; provided, however, that such claim shall not constitute a default if, within 
five (5) business days of the occurrence giving rise to the claim if: (A) The Trust can prove to Lender’s satisfaction 
that they have commenced and are diligently pursuing either (x) a cure or correction of the event which constitutes 
the basis for the claim, and continues diligently to pursue such cure or correction to completion or (y) proceedings for 
an injunction, a restraining order or other appropriate emergency relief preventing such agency or agencies from 
asserting such claim, which relief is granted within ten (10) business days of the occurrence giving rise to the claim 
and the injunction, order or emergency relief is not thereafter dissolved or reversed on appeal; and (b) The Trust has 
posted a bond, letter of credit or other security satisfactory in form, substance, and amount to both Lender and the 
agency or entity asserting the claim to secure the proper and complete cure or correction of the event which constitutes 
the basis for the claim. 
 

(k) The Trust shall: (i) dissolve or terminate its existence as a going business; or, (ii) twelve months 
after the date of this Loan Agreement, change twenty five percent (25%) or more of the Beneficial Owners of the 
Trust unless as a result of estate planning purposes or the death of a Beneficial Owner; or, (iii) terminate or otherwise 
change the ownership of ExchangeRight Asset Management LLC as the manager of the Real Estate. 
 
Recourse Provisions 

The Loan will be recourse to the Trust upon certain events (as defined in the Loan Agreement) and recourse 
may be had against Joshua Ungerecht, David Fisher and/or Warren Thomas for (i) “bad acts” as described below and 
(ii) environmental Indemnification.  The non-recourse “bad act” carve-outs that are in the Loan Documents are as 
follows:  

(j) The failure of the Trust to deliver to Lender any condemnation proceeds or insurance proceeds 
which the Trust has received with respect to the Collateral and to which the Lender is entitled pursuant to the terms 
of the Loan Document; 

 
(k) The failure of the Trust to deliver to Lender any security deposits for leasing space in the 

Collateral and any rentals or income for leasing space in the Collateral received by the Trust after the occurrence of a 
Default (as defined in the Loan Agreement); 
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(l) Claims made or suits brought for investigation, study, remedial work, monitoring, or other costs 
and expenses arising from or associated with response to any environmental matters in connection with the Collateral, 
including but not limited to, any (i) breach by the Trust of any covenant under Section 7.17 of the Loan Agreement; 
(ii) water pollution, air pollution, noise, odor, spills, leaks or inadvertent discharges, emissions or releases, or 
generation, transportation, storage, treatment or disposal of solid waste, including hazardous waste, hazardous 
substances, pollutants and contaminants; (iii) injury, sickness, disease or death of any person; or (iv) damage to any 
property, regardless of whether the cause of the injury or damage occurred prior to or after the date of this Guaranty; 
should Lender become obligated, by judicial or administrative judgment or settlement of a claim, to pay any amounts 
for response to any environmental contamination associated or connected with the Trust’s or any Guarantor’s business 
or the Collateral, any payment by Lender shall be deemed an additional Recourse Obligation to Lender and shall be 
immediately due and payable to Lender, and shall bear interest until paid at the default interest rate specified in the 
Note; Guarantor’s obligations under this paragraph (c) shall survive the Trust’s payment of the Indebtedness (as 
defined in the Loan Agreement);  

 
(m) All delinquent taxes, assessments, and other similar charges levied against the Collateral; 
 
(n) All loss, damages, and expenses incurred by Lender and arising from: any fraudulent or material 

misrepresentation or breach of warranty of the Trust or any Guarantor; the Trust making any payment to any person, 
other than Lender, to the extent such payment shall be deemed a fraudulent conveyance under applicable laws; any 
certification, financial statement or other information furnished by or on behalf of the Trust to Lender to induce Lender 
to loan the money evidenced by the Note which proves to have been inaccurate or false in any material respect when 
made, or any gross negligence or willful misconduct of the Trust or any Guarantor; 

 
(o) All loss, damages, and expenses incurred by Lender resulting from the Trust declaring 

bankruptcy or seeking protection under any provision of any federal or state bankruptcy or insolvency law, or in the 
event the Collateral shall be subject to the administration or control of any bankruptcy court, trustee, referee, or other 
official; 

 
(p) All loss, damages, and expenses incurred by Lender arising from any intentional physical waste 

to the Collateral caused by the Trust or any Guarantor; 
 
(q) Any loss (including any Prepayment Premium (as defined in the Loan Agreement)), cost or 

expense resulting from acceleration of the maturity of the Note due to application of the “due on sale” or “further 
encumbrance” provisions contained in the Loan Documents; or 

 
(r) Any transfer or other taxes, costs, and reasonable attorneys’ fees incurred by Lender in 

connection with the enforcement of the Loan Documents. 
 
Reserves 

 The Loan Documents required a repair and capital expense reserve that was withheld from Loan proceeds by 
Lender and deposited on the Trust’s behalf on the Loan Closing Date in the amount of $323,500 (the “Reserve 
Account”), which funds shall be held by Lender and reimbursed to the Trust upon completion of approved costs and 
repairs at the Properties. 
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THE SPONSOR AND ITS MANAGEMENT 

 
The Sponsor’s Management Team 
 
The Manager, the Property Manager and the Master Lessee are all wholly owned by ExchangeRight.  See also 
“Conflicts of Interest.” The following persons comprise the key management of ExchangeRight and hold the 
positions indicated below.    

 
 

Name 
 

Position 
 

 
Entity 

David Fisher Managing Member ExchangeRight 
 

Joshua Ungerecht Managing Member ExchangeRight 
 

Warren Thomas Managing Member ExchangeRight 
 

David Van Steenis Chief Financial Officer ExchangeRight 
 

Susana Dryden 
 
Kevin Steines 
 
Rahsaana Allen 
 

Chief Operating Officer  
 

Controller 
 

General Counsel 

ExchangeRight 
 

ExchangeRight 
 

ExchangeRight 

Roger Taylor Director of Asset Management 
 

ExchangeRight 

 
David Fisher – Managing Member – David began his career with KPMG in the Tax department, and then 

worked in tax, treasury, and acquisitions for Wells Fargo for over nine years.  He was North American Head of Asset 
and Structured Finance for HSBC’s Investment Banking division.  David and his banking teams executed international 
financings totaling in excess of $8 billion. He graduated from the University of Northern Iowa in 1993, Magna Cum 
Laude in Accounting, and earned national honors with the Elijah Watt Sells Award on the May 1993 CPA exam. 
David is primarily responsible for the acquisition, asset management, and financing aspects of the businesses.  

 
Joshua Ungerecht – Managing Member – Together with Warren Thomas, Joshua has overseen the 

stewardship of over $1 billion in client equity into real estate since 2003.  Joshua graduated from The Master’s College, 
Summa Cum Laude with a B.A. in Theology, Apologetics, and Missions, and is currently on leave from Talbot 
Graduate School, where he was pursuing an M.A. in Philosophy of Religion and Ethics.  He also maintains Series 7, 
22, 24, 63, 65, 66, and 79 Securities Licenses and an active California real estate license. Joshua serves as chairman 
of the board for Saving Innocence, a non-profit focused on rescuing children in Los Angeles County from human 
trafficking. 

Warren Thomas – Managing Member – Warren has over 35 years of experience as a CPA and has been 
an active commercial real estate investor for the past 25 years.  Prior to focusing on the securitized 1031 exchange 
market in 2003, he developed an extensive tax practice including estate planning, financial planning, and real estate 
advisory services. He graduated in 1978 from Biola University with a B.S. in Business Administration, specializing 
in Accounting.  He also earned a master’s degree in Taxation from Golden Gate University in 1993.  He maintains 
Series 6, 7, 22, 24, 39, 63, 66 and 79 Securities Licenses. 

 
David Van Steenis, CFA, CPA – Chief Financial Officer – David currently serves as Chief Financial 

Officer for ExchangeRight and Telos Capital. He is focused on acquisitions and financial reporting for the Company. 
David began his career with KPMG in the financial services audit practice, where he served both private and public 
banking and investment management clients. Most recently, David was with Kaufman Jacobs Real Estate Investments 
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were he was involved in the investment acquisition, capital markets, and financial reporting aspects of their real estate 
private equity business.  Mr. Van Steenis graduated from Trinity Christian College with highest honors with a B.S. in 
Accounting and a Finance concentration.  David is a CPA, a CFA Charterholder, and a member of the CFA Society 
of Iowa. 

 
Susana Dryden – Chief Operating Officer - Susana serves as the Chief Operating Officer for 

ExchangeRight. She is focused on the development, training, and expansion of the firm’s departments. Susana also 
serves as a Registered Principal and the Chief Compliance Officer for ExchangeRight Securities, LLC a FINRA 
member Broker Dealer, that oversees the wholesale activities of ExchangeRight. Susana began her career in the 
industry in 2007 with JRW Investments, Inc. In 2014, she was primarily responsible for forming the Broker Dealer, 
Lighthouse Capital Group, LLC which now oversee, JRW Investments. She serves as a Registered Principal and CCO 
of these firms as well. Susana has been critical to the growth and development of the issuer and other affiliate firms, 
and ensures the various companies operate in compliance with the regulations instituted by FINRA and the SEC. 
 

Kevin Steines, CPA – Controller – Kevin currently serves as Controller for ExchangeRight and Telos 
Capital.  He is focused on the financial reporting for the Company.  Prior to joining ExchangeRight, Kevin enjoyed a 
successful career in public accounting.  He started his career at Gabelmann & Associates in their audit practice.  Most 
recently, Kevin spent seven years with Honkamp Krueger & Co, P.C., a regional CPA firm based out of Dubuque, 
IA.   Mr. Steines oversaw the day to day operations of the accounting and tax practice for one of Honkamp Krueger’s 
satellite offices.  His focus was on corporate and individual tax planning and preparation, financial statement 
preparation, general business consulting, strategic planning, and franchise services.  He graduated in 2006 from 
Ashford University with a B.S. in Business Administration and Accounting with a Finance concentration, where he 
was awarded Outstanding Accounting Student for his class.  Kevin is a CPA. 

 
Rahsaana Allen, Esq. – General Counsel – Rahsaana currently serves as General Counsel for 

ExchangeRight and Telos Capital.  She is focused on the Company’s legal matters and manages its real estate 
transactions.  Rahsaana began her career with Gibson, Dunn & Crutcher LLP in the corporate transactions practice 
group, and has served as Senior In-House Counsel for both Westfield LLC and Hilton Hotels.  Most recently, Rahsaana 
was in the real estate practice group at Sklar Kirsh, LLP, where she specialized in real estate and general business 
matters and handled a broad range of real estate transactions, including acquisitions and dispositions, joint ventures, 
commercial leasing, and financing transactions.  Rahsaana graduated from San Diego State University and UCLA 
School of Law.  She has been a member of the California Bar since 1999. 

 
Roger Taylor – Director of Asset Management – Roger serves as the Director of Asset Management for 

ExchangeRight.  He is responsible for supervisory oversight of ExchangeRight’s real estate portfolio.  Roger has 
directed the management of multi-million square foot portfolios of retail and commercial real estate for institutional 
investors nationwide and internationally.  Roger has years of experience in the management of the entire lifecycle of 
real estate investments and the people who drive value. Before joining ExchangeRight, Roger oversaw the CIM 
Group’s retail and entertainment portfolio. Prior to that he guided a large Class A and B commercial property 
management team on behalf of AIG/Lincoln (a European AIG Global Real Estate / Lincoln Properties joint 
venture).  Roger earned an MBA from Pepperdine University with a finance emphasis and he is qualified as a Member 
of the Royal Institute of Chartered Surveyors (MRICS) via the Finance and Investment pathway.    
 

Other Key Personnel.  The Manager has the exclusive authority to manage and control all aspects of the 
business of the Trust. In the course of its management, the Manager may, in its absolute discretion, employ such 
persons, including Affiliates of the Manager, as it deems necessary for the efficient operation of the Trust. 
 
The Property Manager 

 

The Trust has entered into a property management agreement with the Property Manager for the day-to-day 
management of the Properties; provided, however, the Property Manager may subcontract all or certain portions of 
the day-to-day management of the Properties with an unrelated, third-party professional management company or 
companies.  The Property Manager’s principal place of business is 1450 SW Vintage Parkway, Ste. 250, Ankeny, IA 
50023, Attn: Investor Relations and its telephone number is 855-317-4448. 
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THE MANAGER 

Generally 

ExchangeRight Asset Management, LLC, a California limited liability company, is the manager of the Trust.  
See “Organization and Management.”  ExchangeRight is the sole member of the Manager, the Property Manager and 
the Master Lessee.  Accordingly, the Manager, the Property Manager and the Master Lessee are Affiliates owned by 
the same entity and, thus, any agreements between the parties are not the result of arm’s-length negotiations.  See 
“Conflicts of Interest.”  The Manager’s principal place of business is 1055 E. Colorado Blvd., Suite 310, Pasadena, 
CA 91106, Attn: Investor Relations and its telephone number is 855-317-4448. 

Exclusive Authority 

The Manager has the exclusive authority to manage and control all aspects of the Trust’s business, subject to 
certain limitations provided in the Trust Agreement.  The Manager is specifically authorized to take each of the 
following actions with respect to the Trust: (i) acquire title to the Properties subject to the underlying Tenant leases; 
(ii) enter into and comply with the terms of the Loan Documents; (iii) enter into the Master Lease with the Master 
Lessee; (iv) collect rents and make distributions to the Owners in accordance with the Trust Agreement; (v) enter into 
any agreement for purposes of completing Section 1031 Exchanges of real property with a Qualified Intermediary as 
defined in Code Section 1031; (vi) notify the relevant parties of any default by them under the Trust Agreement, the 
Master Lease or any other transaction documents; (vii) enter into a new Master Lease or other arrangement with 
respect to the Properties or renegotiate or refinance the Loan or any other debt secured by the Properties, but only if, 
with respect to any of the foregoing necessary due to the bankruptcy or insolvency of the Master Lessee; 
(viii) complete a LLC Conversion or Disposition of the Properties, as the case may be; and (ix) take actions necessary 
to conserve and protect the Trust Estate.  The Manager may, in its sole discretion, employ such persons, including 
Affiliates of the Manager, as it deems necessary for the efficient operation of the Trust.  See “The Trust and Summary 
of the Trust Agreement.” 

The Manager may resign at any time by providing at least 60 days’ prior written notice to the Trust, and the 
Trust may remove the Manager for cause (as defined in the Trust Agreement) at any time by providing written notice 
to the Manager.   

Reimbursement of Expenses 

The Trust will reimburse the Manager for all reasonable expenses incurred in connection with performing its 
duties on behalf of the Trust. 

Indemnity 

The Trust will agree to hold the Manager, as its agent, harmless from any liability in connection with the 
Trust Agreement or any transaction or document contemplated thereby, except for willful misconduct, bad faith, fraud 
or gross negligence of the Manager and to the fullest extent permitted by law, advance to the Manager expenses 
incurred in its defense of any claims in connection with the Trust Agreement or any transaction or document 
contemplated thereby, subject to repayment in the event a court finds that the Manager was not entitled to 
indemnification.  See “The Trust and Summary of the Trust Agreement.” 

Compensation 

The Manager will receive an annual asset management fee ranging from 0.31% to 0.40% of the gross rental 
income of the Properties during the hold period.  In addition, it is anticipated that the Manager will assist in marketing 
and selling the Properties, and thus, if the Manager provides such services, and if upon a Disposition of the Properties 
the gross proceeds of any Disposition are in excess of $44,503,300 (in cash or in kind), the Manager will be entitled 
to receive a fee equal to 2.0% of the gross proceeds of any such Disposition of the Properties pursuant to the Trust 
Agreement, with such amount to be in addition to any payments to unrelated third-party real estate brokers that the 
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Trust hires to sell the Properties and any payments to buyer’s brokers. See “Compensation of the Sponsor, the Manager 
and their Affiliates.”  

Limited Fiduciary Duty 

The Manager will not owe any duties to the Owners other than those limited duties expressly set forth in the 
Trust Agreement.  In performing its duties under the Trust Agreement, the Manager will only be liable to the Owners 
for willful misconduct, bad faith, fraud or gross negligence.  If you have questions about the limited fiduciary duties 
of the Manager, you should consult your own legal counsel.  See “Limited Fiduciary Duty” and “The Trust and 
Summary of the Trust Agreement.” 
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THE MASTER LESSEE 

Generally 

ExchangeRight NLP 36 Master Lessee, LLC, a Delaware limited liability company, is the Master Lessee of 
the Properties.   See “Organization and Management.”  The Master Lessee was formed on May 4, 2020 and, as such, 
has no operating history.  ExchangeRight is the sole member of the Master Lessee.  Accordingly, the Manager, the 
Property Manager and the Master Lessee are Affiliates owned by the same entity and, thus, any agreements between 
the parties are not the result of arm’s-length negotiations.  See “Conflicts of Interest.”  The Master Lessee’s principal 
place of business is ExchangeRight NLP 36 Master Lessee, LLC, 1055 E. Colorado Blvd., Suite 310, Pasadena, CA 
91106, Attn: Investor Relations and its telephone number is 855-317-4448. 

The Master Lessee is a newly formed Delaware limited liability company wholly owned by 
ExchangeRight.  Capitalization of the Master Lessee will be provided by the Manager through a demand note 
(the “Demand Note”) to the Master Lessee, in the amount of $197,338.  The Manager’s Demand Note obligations 
will be reduced by the amount of any net earnings of the Master Lessee retained the Master Lessee. 

Rights and Duties of the Master Lessee 

Pursuant to the terms of the Master Lease, the Master Lessee assumed all obligations and liabilities of the 
Trust with respect to the Tenant leases on the Loan Closing Date and is entitled to receive all rent due from the Tenants 
thereunder.  The Master Lessee has the sole and exclusive right to operate and maintain the Properties.  The Master 
Lessee, at its sole cost and expense and without reimbursement or contribution from the Trust, other than reserve 
reimbursements, will be required to keep, repair, and maintain the entire exterior and interior of the Properties in good 
condition and repair and in good compliance will all legal requirements. The Trust has no obligation for repairs, 
replacements, or maintenance of the Properties.  See “The Master Lessee and the Summary of the Master Lease.” 

Indemnity 

The Master Lessee agreed to indemnify the Trust, including the Owners, to the extent the Trust or an Owner 
becomes liable as a result of certain actions of the Master Lessee.  See “The Master Lessee and the Summary of the 
Master Lease.” 

 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 



 

68 
 
 

PRIOR PERFORMANCE OF THE SPONSOR AND ITS AFFILIATES 

The Trust and the Master Lessee are all newly-formed entities with no operating history and the Manager is 
a recently-formed entity with limited operating history.  The Key Principals of the Sponsor have been collectively 
engaged in the real estate business for over 55 years and during that time have consummated a significant amount of 
real estate transactions.  See “Organization and Management.”  The principal business of ExchangeRight and the 
Manager is the acquisition and management of investment property.  ExchangeRight is a private real estate investment 
firm focused on the acquisition and investment management of single-tenant retail properties and value-add 
multifamily properties nationwide.  The Key Principals directly oversee all investment functions, including acquisition 
due diligence, financing, asset management and dispositions.  Affiliates of the Sponsor previously acquired or have 
under contract over $2.7 billion of assets including over 675 properties that total over 14 million square feet and are 
located in 38 different states.  In addition, the Sponsor is currently operating two preferred equity funds and two 
companies that make short-term debt investments into investment properties. 

Completed Prior Programs 

Offering Description 
Program 
Offering 

Date 

Targeted 
Annualized 

Return 

Program 
Close Date 

Actual 
Annualized 

Return 

Investment 
Multiple 

Net-Leased 
Preferred Equity 

Fund 1 

Shorter-term fund to 
acquire and sell net-leased 

assets for the Sponsor.  

 

4/30/2012 

 

Range of 12-
20% 12/31/2016 12.93% 1.28X 

Net-Leased 
Preferred Equity 

Fund 2 

Shorter-term fund to 
acquire and sell net-leased 

assets for the Sponsor.  
12/5/2014 Range of 8-

12% 7/25/2018 10.11% 1.24X 

Acquisition 
Notes 

Company that issued short 
term debt capital to the 
Sponsor to acquire and 

sell net-leased assets.  

6/1/2012 Range of 12-
14% 10/16/2017 12.00% 1.39X 

Multifamily 1 – 
Van Mark Creek 

Apartments 

One apartment 
community consisting of 

144 units.  
4/27/2015 7.16% 4/5/2019 7.27% 1.29X 

Multifamily 2 – 
Mira Bella and 

San Martin 
Apartments 

One apartment 
community consisting of 

378 units.  
7/31/2015 6.68% 11/13/2019 6.82% 1.29X 

Multifamily 3 – 
Lakeside at 
Arbor Place 
Apartments 

One apartment 
community consisting of 

246 units.  
7/1/2016 6.54% 9/12/2019 11.08% 1.35X 

Multifamily 5 – 
Crystal Lake 

Florida 
Apartments  

One apartment 
community consisting of 

224 units.  
1/25/2017 6.44% 8/23/2019 8.51% 1.22X 
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Net-Leased 
Portfolio 1 

Portfolio of two long-term 
net-leased properties 

leased to Family Dollar. 
One of the two properties 
sold in January 2015 and 
the other sold in August 

2019.  

4/5/2012 7.25% 8/29/2019 9.40% – 
10.58% 

1.46X – 
1.51X 

Net-Leased 
Portfolio 2 

Portfolio of seven long-
term net-leased properties 
leased to Family Dollar (6) 

and Dollar General (1).  

9/1/2012 7.45% 9/26/2019 9.22% – 
10.93% 

1.65X – 
1.77X 

Net-Leased 
Portfolio 8 

Portfolio of 13 long- term 
net-leased properties 

leased to Advance Auto 
Parts (3), AutoZone (2), 
CVS (1), Dollar General 

(2), Family Dollar (1), 
Franciscan Alliance (1), 

Ross Stores (1) and 
Tractor Supply (2). 

2/2/2015 7.35% 10/15/2019 7.69% - 
9.99% 

1.36X – 
1.47X 

Net-Leased 
Portfolio 12 

Portfolio of 19 single-
tenant properties net-

leased to necessity-based 
retail and healthcare 

tenants that are 100% 
occupied and operating as 
Advance Auto Parts (3), 

Dollar General (9), Family 
Dollar (1), Fresenius 

Medical Care (1), Kroger 
(1), Napa Auto Parts (2), 
Tractor Supply Co. (1), 

and Walgreens (1). 

4/14/2016 6.30% 12/18/2019 7.01% - 
9.92% 

1.25X – 
1.36X 

 
 

Current Programs 
 

 
  

Offering Description 
Program 
Offering 

Date 

Targeted 
Annualized 

Return 

Actual 
Annualized 

Return 

Essential Income Strategy – 
Class I 

Income Strategy offering of an 
identified portfolio of single-
tenant, net-leased properties 
with investment grade and 

national creditworthy tenants. 

2/28/2019 6.53% 6.89% 

Essential Income Strategy – 
Class A 

Income Strategy offering of an 
identified portfolio of single-
tenant, net-leased properties 

2/28/2019 6.15% 6.48% 



 

70 
 
 

with investment grade and 
national creditworthy tenants. 

Net-Leased Preferred Equity 
Fund 4 

Shorter-term fund to acquire 
and sell net-leased assets for the 

Sponsor.  
11/28/2018 7.00% 7.00% 

Net-Leased Preferred Equity 
Fund 3 

Shorter-term fund to acquire 
and sell net-leased assets for the 

Sponsor.  
7/27/2016 8.25% 8.25% 

Net-Leased Preferred Equity 
Income Fund 

Preferred equity investment to 
acquire single-tenant, net-leased 

properties with investment 
grade and national 

creditworthy tenants. 

4/4/2019 6.53% 6.89% 

Acquisitions Notes 2 

Company that issues short term 
debt capital to the Sponsor to 

acquire and sell net-leased 
assets.  

2/9/2015 Range of 8-
12% 10.00% 

Acquisition Notes 3 
Company that issues short term 

debt capital to the Sponsor to 
acquire and sell assets. 

7/1/2017 8.25% 8.25% 

Net-Leased Portfolio 3 

Portfolio of nine long-term net-
leased properties leased to 

Family Dollar (8) and Dollar 
General (1).  

2/8/2013 7.52% 7.52% 

Net-Leased Portfolio 4 

Portfolio of 11 long-term net-
leased properties leased to 
Family Dollar (8), Dollar 

General (1), Aaron’s (1) and 
Advance Auto Parts (1).  

 

9/23/2013 7.00% 7.00% 

Net-Leased Portfolio 5 

Portfolio of 14 long-term net-
leased properties leased to 
Family Dollar (5), Dollar 

General (4), Advance Auto 
Parts (2), AutoZone (1), 

Sherwin Williams (1) and The 
Christ Hospital (1).  

2/4/2014 6.27% 6.27% 

Net-Leased Portfolio 6 

Portfolio of 16 long-term net-
leased properties leased to 
Family Dollar (3), Dollar 

General (8), Advance Auto 
Parts (1), AutoZone (1), CVS 

(1), Dollar Tree (1) and Tractor 
Supply (1).  

5/9/2014 7.87% 7.87% 

Net-Leased Portfolio 7 Portfolio of 16 long-term net-
leased properties leased to 

9/24/2014 7.80% 7.80% 
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Family Dollar (4), Dollar 
General (8), Advance Auto 

Parts (1), CVS (1), Napa Auto 
Parts (1), and O’Reilly Auto 

Parts (1).  

Net-Leased Portfolio 9 

Portfolio of 22 long-term net-
leased properties leased to 
Advance Auto Parts (4), 

AutoZone (4), CVS (1), Dollar 
General (9), Hobby Lobby (1), 
Napa Auto Parts (2) and TCF 

National Bank (1).  

4/21/2015 7.37% 7.41% 

Net-Leased Portfolio 10 

Portfolio of 22 long-term net-
leased properties leased to 
Advance Auto Parts (3), 

AutoZone (1), CVS (1), Dollar 
General (5), Dollar Tree (1), 

Family Dollar (4), Napa Auto 
Parts (2), O’Reilly Auto Parts 
(2), PNC Bank (1) and Tractor 

Supply (2).  

 

 

9/3/2015 7.13% 7.13% 

Net-Leased Portfolio 11 

Portfolio of 17 long-term net-
leased properties leased to 

Advance Auto Parts (3), CVS 
(1), Dollar General (5), Family 
Dollar (2), Hobby Lobby (1), 

Napa Auto Parts (3), Sherwin-
Williams (1) and Walgreens (1).  

12/4/2015 6.78% 6.78% 

Net-Leased Portfolio 13 

Portfolio of 20 long-term net-
lease properties leased to 

Advance Auto Parts (1), CVS 
(1), Dollar General (5), Family 
Dollar (4), Hobby Lobby (1), 
Napa Auto Parts (1), Sherwin 

Williams (4), Tractor Supply (1) 
and Walgreens (2). 

9/1/2016 6.64% 6.80% 

Net-Leased Portfolio 14 

Portfolio of 17 long-term net-
lease properties leased to 
Advance Auto Parts (1), 

Athletico Physical Therapy (1), 
Dollar General (6), Fresenius 
Medical Care (2), MedSpring 

(1), Napa Auto Parts (1), 
O’Reilly Auto Parts (1), Tractor 
Supply (1) and Walgreens (3). 

 

 

12/2/2016 6.62% 6.68% 

Net-Leased Portfolio 15 
Portfolio of 16 long-term net-

lease properties leased to 
Advance Auto Parts (2), CVS 
(1), Dollar General (6), Family 

3/2/2017 6.55% 6.55% 



 

72 
 
 

Dollar (1), Fresenius Medical 
Care (1), Goodwill (1), Hobby 

Lobby (1), Indianapolis 
Osteopathic Hospital (1) and 

Walgreens (2). 

Net-Leased Portfolio 16 

Portfolio of 19 long-term net-
lease properties leased to 

Advance Auto Parts (3), Dollar 
General (7), Family Dollar (1), 

Hobby Lobby (1), Sherwin 
Williams (1), Tractor Supply (2) 

and Walgreens (4). 

5/31/2017 6.78% 6.78% 

Net-Leased Portfolio 17 

Portfolio of 16 long-term net-
leased properties leased to 

Advance Auto Parts (1), Dollar 
General (7), Goodwill (1), Pick 
‘n Save (Kroger Guaranty) (1), 
Napa Auto Parts (1), Tractor 

Supply (2), Verizon Wireless (1) 
and Walgreens (2). 

8/10/2017 6.84% 6.84% 

Net-Leased Portfolio 18 

Portfolio of 17 long-term net-
leased properties leased to 

Advance Auto Parts (1), CVS 
(1), Dollar General (6), 

Fresenius Medical Care (1), 
Hobby Lobby (1), Napa Auto 
Parts (1), Tractor Supply (2) 

and Walgreens (4). 

11/10/2017 6.65% 6.65% 

Net-Leased Portfolio 19 

Portfolio of 21 long-term net-
leased properties leased to 

Advance Auto Parts (2), CVS 
(1), Dollar General (9), 

Fresenius Medical Care (2), 
Hobby Lobby (1), Napa Auto 
Parts (2), Verizon Wireless (1) 

and Walgreens (3). 

12/21/2017 6.78% 6.78% 

Net-Leased Portfolio 20 

Portfolio of 16 long-term net-
leased properties leased to 

Advance Auto Parts (3), BioLife 
Plasma Services (1), Dollar 

General (4), Fresenius Medical 
Care (1), Napa Auto Parts (1), a 
Pick ‘n Save (Kroger Guaranty) 
(1), Tractor Supply (2), Verizon 
Wireless (1) and Walgreens (2). 

 

 

2/22/2018 6.54% 6.54% 

Net-Leased Portfolio 21 
Portfolio of 20 long-term net-

leased properties leased to 
Advance Auto Parts (1), Dollar 
General (6), Fresenius Medical 

4/9/2018 6.39% 6.43% 
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Care (3), Hobby Lobby (1), 
Napa Auto Parts (2), O’Reilly 
Auto Parts (1), Tractor Supply 

(3) and Walgreens (3). 

Net-Leased Portfolio 22 

Portfolio of 15 long-term net-
leased properties leased to 

BioLife Plasma Services (1), 
CVS (1), Dollar General (4), 

Family Dollar (1), First 
Midwest Bank (1), Fresenius 

Medical Care (1), Pick ‘n Save 
(1), Tractor Supply (2) and 

Walgreens (3). 

 

 

6/7/2018 6.33% 6.33% 

Net-Leased Portfolio 23 

Portfolio of 24 long-term net-
leased properties leased to 
Advance Auto Parts (2), 

AutoZone (2), Dollar General 
(8), Family Dollar (2), GIANT 
Food Store (1), Tractor Supply 

(2) and Walgreens (7). 

8/28/2018 6.19% 6.30% 

Net-Leased Portfolio 24 

Portfolio of 24 long-term net-
leased properties leased to 

Advance Auto Parts (2), BioLife 
Plasma Services (2), CVS (1), 

Dollar General (5), Dollar Tree 
(1), Fresenius Medical Care (1), 

Pick ‘n Save (1), Sherwin 
Williams (1), Tractor Supply (3) 

and Walgreens (7). 

10/23/2018 6.13% 6.13% 

Net-Leased Portfolio 25 

Portfolio of 21 long-term net-
leased properties leased to 

BioLife Plasma Services (2), 
Dollar General (8), Family 

Dollar (2), Hobby Lobby (1), 
Hy-Vee (1), Tractor Supply (3) 

and Walgreens (4). 

12/20/2018 6.10% 6.15% 

Net-Leased Portfolio 26 

Portfolio of 19 long-term net-
leased properties leased to 
Advance Auto Parts (1), 

AutoZone (1), CVS (1), Dollar 
General (5), Hy-Vee (1), Pick ‘n 

Save (1), Tractor Supply (4), 
and Walgreens (5).  

2/28/2019 6.10% 6.11% 

Net-Leased Portfolio 27 

Portfolio of 18 long-term net-
leased properties leased to 

Advance Auto Parts (1), BioLife 
Plasma Services (1), Dollar 

General (4), Dollar Tree (1), 
Hy-Vee (1), O’Reilly Auto Parts 

5/8/2019 6.36% 6.36% 
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(2), Pick ‘n Save (1), Tractor 
Supply (1), and Walgreens (6).  

Net-Leased Portfolio 28 

Portfolio of 23 long-term net-
leased properties leased to 

Dollar General (6), Dollar Tree 
(1), Fresenius Medical Care (1), 

Hobby Lobby (2), O’Reilly 
Auto Parts (1), Pick ‘n Save (2), 

Tractor Supply (2), and 
Walgreens (8).  

7/10/2019 6.34% 6.82% 

Net-Leased Portfolio 29 

Portfolio of 24 long-term net-
leased properties leased to 

BioLife Plasma Services (1), 
CVS (1), Dollar General (10), 
Fresenius Medical Care (2), 
Hobby Lobby (1), Tractor 

Supply (2), and Walgreens (7).  

9/5/2019 6.75% 6.82% 

Net-Leased Portfolio 30 

Portfolio of 21 long-term net-
leased properties leased to 

AutoZone (1), Dollar General 
(8), Fresenius Medical Care (1), 
Giant Eagle (1), Hobby Lobby 

(1), Tractor Supply Co. (4), and 
Walgreens (5).   

10/23/19 6.74% 6.80% 

Net-Leased Portfolio 31 

Portfolio of 25 long-term net-
leased properties leased to 

Advance Auto Parts (1), BioLife 
Plasma Services (1), CVS (4), 

Dollar General (7), Giant Eagle 
(1), Hobby Lobby (2), Hy-Vee 

(1), Tractor Supply Co. (5), and 
Walgreens (3).   

12/09/19 6.72% 6.76% 

Net-Leased Portfolio 32 

Portfolio of 27 long-term net-
leased properties leased to 

Advance Auto Parts (1), BioLife 
Plasma Services (1), CVS (7), 
Dollar General (7), Fresenius 

Medical Care (2), Hobby Lobby 
(2), Tractor Supply Co. (4), and 

Walgreens (3).   

2/11/20 6.63% 6.65% 

Net-Leased Portfolio 33 

Portfolio of 11 long-term net-
leased properties leased to 
Dollar General (7), Tractor 

Supply Co. (2) and Walgreens 
(2).  

3/24/20 5.15% 5.15% 

Net-Leased Portfolio 34 Portfolio of 4 long-term net-
leased properties leased to 
Ballad Health (1), Dollar 

4/30/20 5.11% 5.11% 
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General (1), FedEx (1) and 
Walgreens (1).  

Net-Leased Portfolio 35 

Portfolio of 4 long-term net-
leased properties leased to 

Tractor Supply (2) and 
Walgreens (2). 

6/17/20 6.00% 6.01% 

Multifamily 4 – North Austin 
Apartment Portfolio 

Three apartment communities 
consisting of 422 units in 

Austin, Texas.  
10/27/2016 6.68% 6.68% 

Multifamily 6 – El Paso 
Apartment Portfolio 

Two apartment communities 
consisting of 393 units in El 

Paso, Texas.  
1/30/2018 6.06% 6.36% 
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COMPENSATION OF THE SPONSOR, THE MANAGER AND THEIR AFFILIATES 

The following is a general description of the reimbursement and compensation that the Sponsor, the Manager 
and their Affiliates currently expect to receive in connection with this Offering or the management of the Trust, 
including the Properties.  ExchangeRight is the sole member of the Manager, the Property Manager and the Master 
Lessee.  The agreements between the Trust, the Sponsor and the Manager are not the result of arm’s-length 
negotiations, and they should not be considered as such.  Certain conflicts of interest may arise between these entities 
and the Owners.  See “Conflicts of Interest.”   

Form of Compensation Description Estimated Amount of 
Compensation 

Offering and 
Organization Stage: 

  

Syndication Costs: The Sponsor or third parties will receive a 
nonaccountable fee of $70,000 
(approximately 0.29% of the Maximum 
Offering Amount) to pay for syndication 
costs of the Offering, including costs for 
preparation and printing of the Offering 
materials and documents, “Blue Sky” costs, 
sales and marketing expenses and various 
other costs associated with the Offering. See 
“Estimated Use of Proceeds.” 

$70,000. 

Organizational & Offering 
Costs: 

The Sponsor will be reimbursed on a 
nonaccountable basis for out-of-pocket 
expenses incurred in connection with the 
Offering and the organization of the Trust, 
including, but not limited to, single purpose 
entity formation, legal and accounting fees, 
marketing expenses, and other costs and 
expenses directly related to the Offering and 
organization of the Trust, all of which are 
being initially paid by the Sponsor.  The 
Sponsor anticipates that the expenses 
incurred in connection with the Offering and 
the organization of the Trust will not be 
greater than $48,590 (0.20% of the 
Maximum Offering Amount).  The Sponsor 
will be responsible for any such fees in 
excess of these sums and will be entitled to 
retain any unused funds on a 
nonaccountable basis.  In addition, other 
than loan broker fees, Lender’s legal and 
Lender and Lender consultant fees, in the 
event the costs and fees described in the 
Estimated Use of Proceeds are less than 
anticipated, the Sponsor will retain any 
excess amount. 

$48,590. 

Equity  Finance Costs: $1,090,148 is estimated to be paid to entities 
Affiliated with the Sponsor as compensation 
for funds provided to the Trust to initially 
acquire the Properties.  The Sponsor may be 
entitled to a small portion of these fees for 

The amount cannot be determined 
at this time. 
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Form of Compensation Description Estimated Amount of 
Compensation 

its management services in connection with 
the operation of these Affiliated entities. See 
“Estimated Use of Proceeds.” 

Redemption of Class 2 
Interests: 

A portion of the proceeds of this Offering 
will be used to redeem, on a one-for-one 
basis, the 100 Class 2 beneficial ownership 
interests in the Trust issued to the Sponsor 
in order to form the Trust (which Class 2 
interests are currently the only outstanding 
ownership interests in the Trust).  Upon the 
sale of the Interests, no Class 2 interests will 
remain outstanding. ExchangeRight, or its 
principals, are is required by the Lender to 
maintain a 1% Class 1 beneficial interest in 
the Trust by purchasing a minimum of a 1% 
Interest in this Offering on the same terms 
and conditions as are available to all 
Investors and to hold such 1% Interest as 
long as the Loan is outstanding; provided 
that this 1% Interest will be purchased net of 
Selling Commissions and Expenses and 
certain other Sponsor related fees and 
expenses.  Apart from this 1% Interest none 
of the Sponsor or its Affiliates will own any 
Class 1 interests.  The Sponsor currently 
does not plan to close this Offering until all 
the Interests are sold and all the Class 2 
interests are redeemed. 

Approximately $6,092.41 paid to 
the Sponsor per Class 2 interest for 
aggregate amount of $609,241. 

Reallowance of 
Acquisition Fee: 

ERS has been engaged to oversee the 
wholesaling activities of ExchangeRight’s 
Senior Vice Presidents of Sales and National 
Account Director to the extent that these 
activities involve direct interaction with 
retail investors and up to approximately 
$2,429.50 may be paid for each Class 1 
beneficial ownership interest sold up to a 
maximum of $242,950 (1.0%) of the gross 
proceeds of the Offering of Interests; 
provided, however, any such fees that are 
not paid to ERS will be retained by the 
Sponsor on a nonaccountable basis. 

Up to $2,429.50 for each Class 1 
beneficial ownership interest sold. 

ERS Selling Commissions: ERS, an Affiliate of the Trust and the 
Sponsor, has been engaged to oversee the 
sale of the Sponsor’s real estate offerings 
and shall be paid $121,475 (0.5%) of the 
gross proceeds of the Offering of Interests as 
part of the Selling Commissions, which up 
to half of such amount may be reallowed to 
Broker-Dealers; provided, however, any 
such fees that are not reallowed to ERS will 

Up to $1,214.75 for each Class 1 
beneficial ownership interest sold. 
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Form of Compensation Description Estimated Amount of 
Compensation 

be retained by the Sponsor on a 
nonaccountable basis. 

Operating Distributions: Until the closing of this Offering and all the 
Interests have been sold, the Sponsor and the 
respective equity finance investors will 
receive their pro rata portion of any cash 
available for distribution from the operation 
of the Properties. 

The amount cannot be determined 
at this time. 

Real Estate Commissions: JRW Realty, Inc., a licensed real estate 
broker and an Affiliate of the Sponsor, 
earned $281,066 in real estate commissions 
for the services it provided in connection 
with the initial identification and subsequent 
purchase of the Properties by the Sponsor. A 
portion of such funds will be reallowed to 
ExchangeRight. Any such funds earned by 
JRW Realty, Inc. are paid by property 
sellers as part of their brokerage costs, and 
not the Trust.  

Up to $281,066. 

Selling Commissions and 
Expenses: 

Principals of the Manager of the Trust may 
also be acting as a prospective Investor’s 
registered representative or registered 
supervisor (or both), in which case they may 
receive Selling Commissions and Expenses 
as a result of their sales efforts with respect 
to the Interests.   

The amount cannot be determined 
at this time. 

Operating Stage:   

Reimbursement of 
Manager’s Expenses: 

The Trust will reimburse the Manager for all 
reasonable expenses incurred in connection 
with performing its duties on behalf of the 
Trust.  

The amount cannot be 
determined at this time.  See “Pro 
Forma Rent and Cash Flow for 
the Properties” attached hereto as 
Exhibit G. 

Property Management Fee: The Trust will pay the Property Manager a 
fee ranging from 2.81% to 2.90% of the 
gross rental income of the Properties, which 
will be reduced by the 0.31% to 0.40% of 
the gross rental income of the Properties 
assigned to the Manager as the asset 
management fee).   

The amount cannot be 
determined at this time.  See “Pro 
Forma Rent and Cash Flow for 
the Properties” attached hereto as 
Exhibit G. 

Asset Management Fee: The Manager will receive an annual asset 
management fee ranging from 0.31% to 
0.40% of the gross rental income of the 
Properties. 

The amount cannot be determined 
at this time.  See “Pro Forma Rent 
and Cash Flow for the Properties” 
attached hereto as Exhibit G. 

Master Lease Operating 
Profit: 

The Master Lessee will retain operating 
revenues from the Properties that exceed 

The amount cannot be determined 
at this time. 
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Form of Compensation Description Estimated Amount of 
Compensation 

the Annual Base Rent due to the Trust 
under the Master Lease. 

Liquidation:   

Disposition Fee: It is anticipated that the Manager will assist 
in marketing and selling the Properties, and 
thus, if the Manager provides such services, 
and if upon a Disposition of the Properties 
the gross proceeds of any Disposition are in 
excess of $44,503,300 (in cash or in kind), 
the Manager will be entitled to receive a fee 
equal to 2.0% of the gross proceeds of any 
such Disposition of the Properties pursuant 
to the Trust Agreement, with such amount to 
be in addition to any payments to unrelated 
third-party real estate brokers that the Trust 
hires to sell the Properties and any payments 
to buyer’s brokers. 

The amount cannot be determined 
at this time. 

 

If the LLC Conversion occurs, the Sponsor, the Manager or an Affiliate thereof will be the Managing Member 
of the LLC.  The Managing Member will receive an administrative fee, a finance coordination fee, real estate 
commissions and other compensation for service performed on behalf of the LLC, including for serving as the 
Managing Member, which compensation shall not exceed the then customary rate for similar services.  

The Sponsor will not be involved in any manner with the Trust or the Properties after the close of the Offering 
(except as a result of its relationship to the Manager and the Master Lessee) and will receive no further compensation.   

The fees received by the Manager are based on a fixed monthly payment, whereas the distributions made to 
the Owners are based on the Trust’s net profits and are paid after expenses, taxes and other costs.  The Trustee will 
receive a flat fee, which is $750 per annum. The Trust shall pay a $750 annual Trustee fee and the accounting fees of 
the Trust out of the $30,000 being annually reserved for annual unreimbursed insurance and tax payments, bank fees, 
tax preparation, filing costs and other unreimbursed expenses related to the Properties.  Accordingly, the Manager and 
the Trustee are guaranteed to receive significant compensation for their services and will receive such fees prior to the 
Owners receipt of any distributions from the Trust. 
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THE TRUST AND SUMMARY OF THE TRUST AGREEMENT 

The rights and obligations of the Owners will be governed by the Trust Agreement, a copy of which is 
attached hereto as Exhibit A.  You should carefully review the entire Trust Agreement before making an investment.  
The following is a general description of the Trust and a summary of some of the significant provisions of the Trust 
Agreement.  This summary is qualified in its entirety by the full text of the Trust Agreement.   

 
General 

The Trust was formed as a Delaware Statutory Trust under the laws of the State of Delaware on March 30, 
2020 by the Sponsor and the Trustee.   The Trust Agreement was entered into on March 30, 2020 by and among the 
Trustee, the Sponsor and the Manager, a copy of which is attached hereto as Exhibit A (the “Trust Agreement”).  
The principal place of business of the Trust is 1055 E. Colorado Blvd., Suite 310, Pasadena, CA 91106 and its 
telephone number is 855-317-4448.  The Trust is a passive owner of the Properties and will not be involved in any 
manner in the active management of the Properties. 

 
The Trust Estate 

The trust estate consists of (i) the real property consisting of, and all improvements on, the Properties; (ii) the 
rights and remedies under the Master Lease; (iii) amounts in or to be deposited in the Reserve Account (see 
“Acquisition Terms and Financing”); and (iv) any proceeds of the foregoing (collectively, the “Trust Estate”). 

 
Ownership 

The Trust is authorized to issue 100 Class 1 beneficial ownership interests (which are the Interests offered to 
prospective Investors) and 100 Class 2 beneficial ownership interests.  In order to form the Trust, the Sponsor 
subscribed for all of the 100 Class 2 interests, which are currently the only outstanding ownership interests in the 
Trust, in exchange for nominal capital. The Sponsor or its principals, will be required by the Lender to maintain a 1% 
Class 1 beneficial interest in the Trust by purchasing a minimum of a 1% Interest in this Offering on the same terms 
and conditions as are available to all Investors and to hold such 1% Interest as long as the Loan is outstanding; provided 
that this 1% Interest will be purchased net of Selling Commissions and Expenses and certain other Sponsor related 
fees and expenses.  Apart from this 1% Interest none of the Sponsor or its Affiliates will own any Class 1 interests 
and upon the sale of the Interests, no Class 2 interests will remain outstanding. 
 
Redemption of the Sponsor’s Class 2 Ownership Interests 

The proceeds of this Offering will be used by the Trust, in part, to redeem all of the Sponsor’s Class 2 interests 
on a one-for-one basis whereby one Class 2 interest will be redeemed for approximately $6,092.41 paid to the Sponsor 
for each Class 1 interest sold.  As a result, no Class 2 interests will remain outstanding.  See “Estimated Use of 
Proceeds,” “Plan of Distribution” and “– Rights of Owners.” 

 
Pursuant to the Loan Documents, within 12 months of the Loan Closing Date, any unissued Class 1 interests 

must be sold to third parties unrelated to the Sponsor or any Class 2 interests remaining outstanding must be 
contributed to the Trust in favor of the Class 1 beneficial owners for no additional consideration. 
 
The Trust’s Goals 

The main goals of the Trust are to (i) operate and hold the Properties pursuant to the Master Lease and the 
Loan Documents; (ii) preserve the capital investment of the Owners; (iii) realize income through the ownership and 
eventual Disposition of the Properties; (iv) make monthly distributions to the Owners from cash generated by the 
Properties; (v) execute an aggregated exit strategy on behalf of investors prior to the end of year four; and (vi) take 
only such other actions as the Manager deems necessary to carry out the foregoing.  The Trust currently estimates 
monthly distributions to be in an amount sufficient to provide the following approximate estimated annualized cash 
flow returns on the Owners’ investment:  

 



 

81 
 
 

(i) 6.18% in year one; 

(ii)  6.21% in year two;  

(iii) 6.21% in year three; and 

(iv) 6.21% in year four.  
 
However, there is no assurance that the Trust will be able to meet any of the above goals, including as to the 

manner, amount and timing of any distributions to Owners, as any such distributions will depend on actual income 
earned by the Trust.   See “Risk Factors” and “Business Plan.” 
 
The Trustee 

Gregory Harrison, an unaffiliated third party, will act as the Trust’s trustee under the Trust Agreement, as 
well as acting as the Independent Director (as defined in the Trust Agreement).  The Trustee is an officer of Stewart 
Management Company, a Delaware limited purpose trust company with its principal offices located at Stewart 
Management Company, Farmers Bank Building, Suite 1410, 301 North Market Street, Wilmington, Delaware 19801.   

 
The Trustee is only authorized and empowered to (i) accept legal process served on the Trust in the State of 

Delaware; (ii) execute any certificates that are required to be executed under the Delaware Statutory Trust Act and 
file such certificates with the Delaware Secretary of State; and (iii) take such action or refrain from taking such action 
under the Trust Agreement as may be directed in a writing delivered to the Trustee by the Manager. 

 
The Trustee will be reimbursed for its expenses and held harmless from liability by the Manager, subject to 

certain exceptions.   
 
The Trustee may resign at any time by providing at least 60 days’ prior written notice to the Manager and 

the Lender, and the Manager may remove the Trustee for cause (as defined in the Trust Agreement) at any time by 
providing written notice to the Trustee. 

 
As compensation for its services, the Trustee will receive fees as agreed to between the Sponsor and the 

Trustee.  These fees are currently estimated to be $750 per year. 
 

The Manager 

ExchangeRight Asset Management, LLC, a California limited liability company, is the manager of the Trust.  
The Manager’s sole member is the Sponsor.  Accordingly, the Manager, the Property Manager and the Master Lessee 
are all owned by the Sponsor.  The agreements between the Trust, the Manager and the Sponsor are not the result of 
arm’s-length negotiations, and they should not be considered as such.  Certain conflicts of interest may arise between 
these entities and the Owners.  See “Conflicts of Interest.” 

 
The Manager will receive an annual asset management fee ranging from 0.31% to 0.40% of the gross rental 

income of the Properties during the four-year forecasted hold period. It is anticipated that the Manager will assist in 
marketing and selling the Properties, and thus, if the Manager provides such services, and if upon a Disposition of the 
Properties the gross proceeds of any Disposition are in excess of $44,503,300 (in cash or in kind), the Manager will 
be entitled to receive a fee equal to 2.0% of the gross proceeds of any such Disposition of the Properties pursuant to 
the Trust Agreement, with such amount to be in addition to any payments to unrelated third-party real estate brokers 
that the Trust hires to sell the Properties and any payments to buyer’s brokers. The Trust shall pay a $750 annual 
Trustee fee and the accounting fees of the Trust out of the $30,000 being annually reserved for annual unreimbursed 
insurance and tax payments, bank fees, tax preparation, filing costs and other unreimbursed expenses related to the 
Properties.  See “Compensation of the Sponsor, the Manager and their Affiliates.” 
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Rights of the Owners 

The sole right of the Owners as holders of Interests will be to receive distributions from the Trust if, as and 
when made as a result of the operations of the Trust or the Disposition of the Properties.  The Owners will have no 
voting rights, including as to whether or not the Properties are sold. 
 
Representations of Owners 

 Under the Trust Agreement, Owners will make certain representations substantially similar to those contained 
in the Purchase Agreement.  See “Who May Invest.” 
 
Side Letters 

Subject to certain restrictions in the Trust Agreement, the Manager reserves the right, in its sole and absolute 
discretion, to agree with an Owner to waive or modify the application of any provision of the Trust Agreement or fee 
or expense in connection with this Offering with respect to such Owner without obtaining the consent of any other 
Owner.  Accordingly, the Trust and the Manager may enter into side letters or other writings with one or more Owners 
that have the effect of establishing rights under, or altering or supplementing the terms of, the Trust Agreement or any 
subscription agreement for Interests (including with any of its Affiliates that may invest in the Trust). 

 
Trust Limitations 

The Trust is not empowered or permitted to (i) sell, transfer, exchange or otherwise dispose of the Properties 
except as required under the Trust Agreement; (ii) invest any cash held by the Trust in anything other than U.S. 
Treasury obligations or deposits in federally-insured institutions; (iii) reinvest any monies of the Trust, except to make 
minor non-structural modifications or repairs to the Properties permitted under the Trust Agreement; (iv) upon the 
Disposition of the Properties pursuant to the Trust Agreement, re-invest the proceeds of such Disposition; 
(v) renegotiate, alter or extend the terms of the Loan or enter into any new financing; (vi) renegotiate, alter or extend 
the terms of the Master Lease or enter into new leases, except in the case of the Master Lessee’s bankruptcy or 
insolvency; (vii) make any modifications to the Properties other than minor non-structural modifications, unless 
required by law; (viii) accept any capital or contributions from Owners or other persons (other than pursuant to this 
Offering); or (ix) take any other action which would cause the Trust to be treated as a business entity for federal 
income tax purposes. 
 
Distributions of Cash from Operations 

After payment of management fees, operating expenses and taxes, as determined by the Manager, and after 
the reductions for reserves, debt service and requirements imposed by the Lender, the Trust’s net cash flows will be 
distributed to the Owners in proportion to their Interests on a monthly basis.  See “Business Plan.” 

 
Distributions upon Dissolution 

Upon the dissolution of the Trust, any cash remaining after the winding up of the Trust’s affairs in accordance 
with the laws of Delaware Statutory Trust Act will be distributed to the Owners in proportion to their Interests.   See 
“– Term and Dissolution,” “– Disposition of the Properties,” and “– LLC Conversion.” 
 
Term and Dissolution 

The Trust will terminate and dissolve and distribute all of its assets to the Owners in accordance with the 
Trust Agreement, on the first to occur of (i) the Disposition of all the Properties; (ii) the expiration of 15 calendar 
years following the acquisition of the Properties; or (iii) a LLC Conversion (the “Trust Expiration Date”).  The 
Properties must be sold before the Trust Expiration Date if the Manager determines, in its sole discretion, that a 
Disposition would be a reasonable course of action. 
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Disposition of the Properties 

It is anticipated that the Manager will assist in marketing and selling the Properties, and thus, if the Manager 
provides such services, and if upon a Disposition of the Properties the gross proceeds of any Disposition are in excess 
of $44,503,300 (in cash or in kind), the Manager will be entitled to receive a fee equal to 2.0% of the gross proceeds 
of any such Disposition of the Properties pursuant to the Trust Agreement, with such amount to be in addition to any 
payments to unrelated third-party real estate brokers that the Trust hires to sell the Properties and any payments to 
buyer’s brokers.  The Trust will then dissolve and the Owners will no longer have any ownership interest in the Trust.  
See “– Term and Dissolution” and “– Distributions upon Dissolution.”   

 
LLC Conversion 

The Trust must convert to a Delaware limited liability company (the “LLC”) managed by the Sponsor, the 
Manager or one of their affiliates (the “Managing Member”) upon the first to occur of the following (collectively, a 
“LLC Conversion”): (i) the Manager determines that there will be a default on the Loan (due to, among other things, 
the failure of the Master Lessee to pay rent when due under the Master Lease); (ii) the Manager determines that the 
Loan has been paid in full and the Properties have not been sold within a reasonable period of time; (iii) the Trust 
Expiration Date; (iv) upon an Event of Default (as defined in the Loan Documents); or (v) if the Lender determines, 
in good faith, that an Event of Default is imminent, Lender shall have the right, upon written notice to direct the 
Trustee to cause a conversion.  In connection with the LLC Conversion, the Trust will distribute to the Owners 
ownership interests in the LLC in exchange for, the Owners’ Interests.  This exchange would be on a proportionate 
basis to their ownership in the Trust, except that the Managing Member, would receive one membership unit of a 
different class with nominal value in exchange for nominal consideration.  The LLC will be treated as a partnership 
for federal income tax purposes.  See “Summary of the Limited Liability Company Agreement” and “Business Plan.” 
 
Reports to Owners 
 

The Manager will keep customary and appropriate books and records of account for the Trust at the 
Manager’s principal place of business.  See “The Manager.”  The Owners (or their duly authorized representatives) 
may inspect, examine and copy the Trust’s books and records at any time during normal business hours upon 
reasonable notice.  The Manager shall maintain appropriate books and records in order to provide reports of income 
and expenses to each Owner as necessary for such Owner to prepare their income tax returns. 
 
Amendment 

The Trust Agreement may only be amended by a writing signed by the Manager and the Owners adversely 
affected by the amendment, if any.  As long as the Loan remains outstanding, no amendment will be effective unless 
consent from the Lender is obtained.  In addition, the Manager generally has the right to amend the Trust Agreement, 
without the consent of the Owners, upon the request of the Lender if the Lender determines that an amendment is 
necessary to satisfy certain requirements under the Loan Documents.  No amendment may be made to the Trust, 
however, which would cause the Trust to cease to be treated as a trust for federal income tax purposes. 
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SUMMARY OF THE MASTER LEASE 

The rights and obligations of the Trust, and compensation to be paid to the Trust, regarding the leasing of the 
Properties to the Master Lessee will be governed by the Master Lease, a copy of which is attached hereto as Exhibit 
D.  You should carefully review the entire Master Lease before making an investment.  The following is a summary 
of some of the significant provisions of the Master Lease. The summary is qualified in its entirety by the full text of 
the Master Lease.  Both the Master Lessee and the Manager are wholly-owned subsidiaries of ExchangeRight.  As a 
result, the terms of the Master Lease are not the result of arm’s-length negotiations, and should not be so considered 
as such. 

Generally 

The Trust and the Master Lessee entered into the Master Lease whereby the Trust leased the Properties to the 
Master Lessee and assign, transfer and quit claim without warranty to the Master Lessee, and the Master Lessee will 
accept, all of the Trust’s right, title, and interest in and to the Tenant leases.  On the Loan Closing Date, the Master 
Lessee shall assume all obligations and liabilities of the Trust with respect to the Tenant leases and will be entitled to 
receive all rent due from the Tenants thereunder.  The Trust shall appoint the Master Lessee as its agent and attorney-
in-fact during the term of the Master Lease for purposes of executing any and all documents required to be entered 
into and complete any transaction that will be approved by the Trust (to the extent such approval is required) and to 
take any other action with respect to the Properties that the Master Lessee shall be authorized to take on behalf of the 
Trust, other than with respect to any transaction involving a substitution or other disposition of the Properties.  As a 
result, the Master Lessee will be solely responsible for administering and complying with the terms of the Tenant 
leases applicable to the lessor. 

Upon termination or expiration of the Master Lease, all Tenant leases then affecting the Properties will be 
deemed to be automatically assigned to the Trust, and the Trust will be deemed to automatically assume all duties and 
obligations of the Master Lessee under the Tenant leases without any further action on the part of the Master Lessee. 

Term 

The Master Lease will expire concurrently with the Trust’s termination.  The Master Lease will terminate 
before its expiration date, and without additional cost to the Trust, upon a Disposition of the Properties by the Trust. 
The Master Lease is currently expected to be assumed by the LLC at the time of a LLC Conversion. Neither the Trust 
nor the Master Lessee have an option to renew the Master Lease. 

Rent 

All rent due under the Tenant leases for periods after the Master Lease is executed will be payable to the 
Master Lessee rather than the Trust. The Master Lessee will use the rent received from the Tenant leases to pay to the 
Trust the Annual Base Rent established in the Master Lease. 

The Annual Base Rent for each year of the Master Lease shall be as follows: 

Year 1 $2,368,056 

Year 2 $2,376,862 

Year 3 $2,376,862 

Year 4 $2,376,862 

Year 5 $2,394,061  

Year 6 $2,419,549  
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Year 7 $2,427,838  

 

$768,336 ($770,441 in leap years) of the Annual Base Rent is to be paid as debt service to the Lender on 
behalf of the Trust during the primary term of the Loan.  The Trust will direct the Master Lessee to make, on the 
Trust’s behalf, any and all payments of any kind required under the Loan Documents; provided, however, pursuant to 
the terms of the Loan Documents, the Trust is ultimately responsible for all payments due under the Loan Documents.  
In the event that not all or a non-material portion of the Properties are taken by eminent domain proceedings or 
damaged or destroyed by fire or other casualty and it is economically feasible to continue to operate the Properties, 
then the Master Lease shall continue in full force and effect, however, the Annual Base Rent shall be adjusted in an 
equitable fashion to reflect the economic effect of any such loss of a portion of the Properties. 

Payment of the Properties’ Expenses  

The Master Lessee will be obligated to bear all costs of operating, maintaining, repairing, and managing and 
leasing the Properties (including property taxes, property insurance and utilities’ costs) other than Capital Expenses 
(as defined below), but may use Lender required reserves owned by the Trust to pay said costs, as described below. 

The Trust is financially responsible for casualty and condemnation restoration and all “Capital Expenses” 
of the Properties, which means all costs and expenses incurred in connection with the Properties that are normally 
capitalized, including, but not limited to: (i) repairs and replacements to roofs, chimneys, gutters, downspouts, paving, 
curbs, ramps, driveways, balconies, porches, patios, decks, foundations, exterior walls and all load bearing walls, 
exterior doors and doorways, windows, elevators, fences and gates, and (ii) exterior painting, with the Master Lessee 
assuming full and sole responsibility for the operation, repair, replacement, maintenance and management of the 
Properties. 

 Moreover, the Trust is not responsible for any Capital Expenses or, otherwise, for making or performing (or 
incurring any cost, expense or expenditure for the making or performing of) any repairs, replacements or 
improvements to, for and/or in respect of any of the Properties that the Trust determines (in its sole discretion) that it 
is not permitted to be responsible for, make, perform and/or incur pursuant to the terms of the Trust Agreement. In 
order to help the Trust defray its costs and expenses related to the Properties and to help the Master Lessee defray its 
costs and expenses related to the Properties, the Loan Documents required a repair and capital expense reserve that 
was withheld from Loan proceeds by Lender and deposited on the Trust’s behalf on the Loan Closing Date in the 
amount of $323,500 (the “Reserve Account”), which funds shall be held by Lender and reimbursed to the Trust upon 
completion of approved costs and repairs at the Properties. 
 

So long as the Reserve Account have not been totally depleted and subject to any required approvals of the 
Lender, the funds in the Reserve Account will be available to and may be withdrawn by the Master Lessee, upon 
receipt of consent from the Trust, to pay for costs and expenses in connection with Capital Expenses.  The Master 
Lessee’s use of the funds in the Reserve Account shall be without expense or obligation of the Master Lessee to repay 
the Trust or to replenish the Reserve Account.  If the Reserve Account are not available for any reason and funds of 
the Master Lessee are used to pay for expenses for which the Trust is responsible, such amounts will be treated as a 
loan from the Master Lessee to the Trust, which the Master Lessee may recover, including a reasonable rate of interest, 
in the Master Lessee’s sole discretion, out of the Reserve Account (if not depleted), by set off against Annual Base 
Rent, or from the proceeds from a Disposition of the Properties.  So long as the Reserve Account have not been totally 
depleted, the funds in the Reserve Account will also be available to and may be withdrawn by the Trust to pay for the 
costs of casualty and condemnation restoration and Capital Expenses, if permitted pursuant to the Loan Documents. 

Rights and Duties of the Master Lessee 

The Master Lessee has the sole and exclusive right and obligation to operate and maintain the Properties.  
The Master Lessee, at its sole cost and expense, will be responsible for complying with all governmental statutes, 
laws, rules, regulations and ordinances affecting the Properties or the use thereof, including all such requirements of 
the National Board of Fire Underwriters or other similar bodies and all requirements of the Americans With 
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Disabilities Act of 1990.  The Master Lessee, at its sole cost and expense and without reimbursement or contribution 
from the Trust, with the exception of the above reserve reimbursements, will be required to keep, repair and maintain 
the entire exterior and interior of the Properties in good condition and repair and in good compliance will all legal 
requirements. 

The Master Lease will prohibit the Master Lessee from making any alterations, additions or improvements 
to the Properties unless such alterations, additions or improvements are (i) consented to in a prior writing by the Trust 
and in compliance with the Loan Documents and (ii) minor, non-structural alterations, additions, or improvements, 
required by law or permitted under the Tenant leases.  The Master Lessee will be prohibited from entering into any 
new sublease with respect to the Properties that permit alterations, additions or improvements to the Properties other 
than minor, non-structural alterations, additions or improvements or those required by law.  

The Master Lessee will be required to procure and maintain, at its sole cost and expense, insurance coverage 
against the following risks: (i) casualty loss at full replacement cost of any improvement on the Properties, naming 
the Trust as the insured and the Lender as the payee; (ii) liability for personal injury and property damage; (iii) loss or 
damage from explosion or breakdown of boilers, air conditioning equipment or other electrical apparatus; (iv) workers 
compensation claims; (v) fire and other risk of loss of contents and other personal property; and (vi) abatement or loss 
of rent in the case of fire or other casualty.   All such insurance coverage must be in form and substance satisfactory 
to the Trust and Lender, except that flood and earthquake insurance will not be procured for all the Properties unless 
specifically disclosed in the “Description of the Properties” section of this Memorandum or required by the Lender.  
In the event that not all or a non-material portion of the Properties are taken by eminent domain proceedings or 
damaged or destroyed by fire or other casualty and it is economically feasible to continue to operate the Properties, 
then the Master Lease shall continue in full force and effect, however, the Annual Base Rent shall be adjusted in an 
equitable fashion to reflect the economic effect of any such loss of a portion of the Properties. 

Upon termination of the Master Lease, the Master Lessee will be required to surrender the Properties to the 
Trust in as good condition as when the Master Lessee took possession thereof.  The Master Lessee will be required to 
remove from the Properties all furniture, fixtures and other movable property, if any, belonging to the Master Lessee.  
For each day that the Master Lessee remains in possession of the Properties after the Master Lease terminates, the 
Master Lessee will be required to pay holdover rent that is double the daily amount of the Annual Base Rent.   The 
rights and obligations under the Tenant leases will not be affected by the termination of the Master Lease. 

The Master Lessee has the sole authority to negotiate and enter into subleases of the Properties without the 
consent of the Trust, provided that any such lease conforms in all respects to the specifications set forth in the Master 
Lease.  Notwithstanding the right to sublease the Properties, the Master Lease will prohibit the Master Lessee from 
assigning or transferring the Master Lease or any interest thereunder, and the Master Lessee will remain obligated to 
fulfill all duties and obligations set forth in the Master Lease with respect to the Properties that the Master Lessee 
subleases. 

The Master Lessee will be prohibited from taking certain actions with respect to hazardous materials on, 
around or otherwise in connection with the Properties.  The Master Lessee will be required, at its sole cost and expense, 
to comply with all environmental laws.  The Master Lessee will be required to provide the Trust and Lender with a 
copy of all notices, citations or similar communications regarding an actual or alleged violation of environmental laws 
or imposition of fines, liens or similar penalties with respect to any such violations.  The Master Lessee will be required 
to indemnify and hold harmless the Trust, the Owners and the Lender from any claims, damages or similar 
consequences arising from the Master Lessee’s actions or inactions with respect to hazardous materials, compliance 
with environmental laws or other obligations under the Master Lease with respect to environmental matters and the 
Properties.   

Default 

 The occurrence of any one or more of the following matters will constitute an event of default by the Master 
Lessee under the Master Lease: (i) failure to pay rent when due; (ii) failure to pay, within 10 days after receiving 
notice of such failure, any moneys due under the Master Lease; (iii) failure to observe or perform any covenant with 
respect to subletting; (iv) failure to comply with any warranty, representation or covenant with respect to 
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environmental matters; (v) failure to cure any hazardous condition created by the Master Lessee in violation of law or 
the Master Lease; (vi) failure to observe or perform any other covenant, agreement or condition of the Master Lease 
for 30 days after receiving notice of such failure; (vii) the levy upon writ of execution or the attachment by legal 
process of the Master Lessee’s leasehold interest, or the filing or creation of a lien in respect of such interest, if not 
released or discharged within 10 days of such filing; (ix) the insolvency or bankruptcy of the Master Lessee; (x) the 
appointment of a trustee for the Master Lessee and such appointment is not discharged within 60 days; or 
(xi) bankruptcy, reorganization, liquidation, or similar proceedings are instituted against the Master Lessee or by the 
Master Lessee and are not dismissed within 60 days of such institution. 

 In the event of default, the Trust may terminate the Master Lease, terminate the Master Lessee’s right to 
possess the Properties without terminating the Master Lease, or enforce the provisions of the Master Lease by a suit 
in equity or at law for specific performance or the enforcement of any appropriate legal or equitable remedy, including 
monetary damages.  If the Trust terminates the Master Lessee’s right to possession without terminating the Master 
Lease, the Master Lessee must immediately vacate the Properties, if the Master Lease has any such possession, and 
any such termination of the right of possession will not terminate the Master Lessee’s obligation to pay all rent due 
under the Master Lease.  Any actions or remedies with respect to an event of default are subject and subordinate to 
the Loan Documents. 

 A default under the Master Lease arising from the Master Lessee’s failure to pay to the Trust an amount when 
due will result in a default under the Loan. 

Liability 

The Master Lessee agreed to indemnify the Trust, including the Owners, to the extent the Trust or an Owner 
becomes liable as a result of certain actions of the Master Lessee. 
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SUMMARY OF THE PURCHASE AGREEMENT 

Each prospective Investor will be required to execute a Purchase Agreement, a copy of which is attached 
hereto as Exhibit B.  You should carefully review the entire Purchase Agreement before making an investment.  The 
following is a summary of some of the significant provisions of the Purchase Agreement.  This summary is qualified 
in its entirety by the full text of the Purchase Agreement. 

Submission of Offer to Purchase 

The Purchase Agreement contains additional information on how to purchase the Interests.  See also “How 
to Subscribe.” 

Investor Suitability Requirements 

The Purchase Agreement contains additional information regarding the requirements and suitability of 
investors to that contained in “Who May Invest.”  By signing the Purchase Agreement, prospective Investors represent 
that they meet all the requirements listed in “Who May Invest” as well as make the additional agreements and 
acknowledgments set forth therein, including that they are an Accredited Investor. 

No Tax Advice 

THE INVESTORS WILL ACQUIRE THEIR INTERESTS WITHOUT ANY REPRESENTATIONS OR 
WARRANTIES FROM THE TRUST, THE SPONSOR, THE MANAGER OR ANY OF THEIR AFFILIATES 
OR REPRESENTATIVES, AGENTS OR COUNSEL REGARDING THE TAX IMPLICATIONS OF THE 
TRANSACTION.  THE TRUST RECEIVED AN OPINION OF TAX COUNSEL ON WHICH EACH 
OWNER MAY RELY, BUT ONLY CONCERNING THE MATTERS SPECIFICALLY ADDRESSED 
THEREIN.  THE OPINION IS WRITTEN TO SUPPORT THE PROMOTION OR MARKETING OF A 
PARTICULAR TRANSACTION, AND EACH PROSPECTIVE INVESTOR SHOULD SEEK ADVICE 
BASED ON THE PROSPECTIVE INVESTOR’S PARTICULAR CIRCUMSTANCES FROM AN 
INDEPENDENT TAX ADVISOR. A COPY OF THE TAX OPINION FROM TAX COUNSEL IS 
ATTACHED HERETO AS EXHIBIT F.   

EACH INVESTOR MUST CONSULT HIS OR HER OWN INDEPENDENT ATTORNEYS, 
ACCOUNTANTS AND OTHER TAX ADVISORS REGARDING THE TAX IMPLICATIONS OF THE 
INVESTOR’S PURCHASE OF AN INTEREST, INCLUDING WHETHER OR NOT SUCH PURCHASE 
WILL QUALIFY AS PART OF A PROPOSED TAX-DEFERRED EXCHANGE UNDER SECTION 1031, IF 
ONE IS CONTEMPLATED. 

Accordingly, all prospective Investors must consult their own independent legal, tax, accounting and 
financial advisors and must represent that they have done so as an investment requirement. 

Termination of the Purchase Agreement  

The Purchase Agreement may be terminated if the conditions to the closing are not satisfied as set forth in 
the Purchase Agreement.  If the Purchase Agreement is terminated, prospective Investors will have no right to acquire 
any portion of the Interests and will have no claims against the Trust for expenses, lost profits or otherwise. 
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SUMMARY OF THE LIMITED LIABILITY COMPANY AGREEMENT 

After a LLC Conversion occurs, the rights and obligations of the Owners, as members of the LLC holding 
membership interests therein, will be governed by the LLC Agreement, a copy of which is attached hereto as Exhibit 
E.  You should carefully review the entire LLC Agreement before making an investment.  The following is a summary 
of some of the significant provisions of the LLC Agreement.  This summary is qualified in its entirety by the full text 
of the LLC Agreement.  As provided in the Trust Agreement, however, the Manager may, in its discretion and upon 
advice of counsel, utilize such other form of transaction to accomplish the transaction contemplated by the LLC 
Conversion, provided that such alternative form is entered into to preserve and protect the Trust’s assets for the benefit 
of the Owners and is permitted under the Loan Documents. 

Generally 

In connection with the conversion of the Trust into the LLC, the Interests held by the Owners will be 
converted into interests in the LLC, which will be represented by the Class A Units.  This exchange would be on a 
proportionate basis to their ownership in the Trust, except that the Managing Member would receive the Class B Unit 
with nominal value in exchange for nominal consideration.  After the LLC Conversion is completed, the Owners will 
no longer own beneficial interests in the Trust.  As members in the LLC, the rights and obligations of the Owners with 
respect to each other and the former Trust Estate, including the Properties, will be governed by the LLC Agreement. 

The nature of the business and the purposes of the LLC will be to engage solely in activities related to owning, 
holding, selling, assigning, transferring, operating, leasing, mortgaging, pledging and otherwise dealing with the 
Properties.  Until the Loan is repaid in full, the LLC will be organized solely for purposes in connection with the 
Properties, will not engage in any business unrelated to the ownership of the Properties, and will not have any assets 
other than those related to the Properties.  The ability of the LLC to engage in activities with respect to the Properties 
will not be subject to the significant restrictions and limitations imposed on the Trust, the Trustee and the Manager by 
the Trust Agreement. 

In the event of a LLC Conversion, the Interests owned by the Sponsor or an owner of the Sponsor will be 
exchanged for ownership interests in the LLC, which involves certain risks that potential Investors should consider, 
including, but not limited to, the Sponsor retaining rights as a member of the LLC and may therefore have an effective 
veto right with respect to major decisions.  

Authority and Responsibilities of the Managing Member 

The holder of the Class B Unit in the LLC will be appointed to serve as the Managing Member to hold such 
office until the Managing Member is removed or it withdraws or resigns.  The Managing Member will designate a 
board of one or more directors who shall serve (other than the Independent Director, as defined below) at the complete 
discretion of the Managing Member.  As long as the Loan is outstanding, the board must include at least one director 
who, for the five years prior to his appointment, has not been, and will not be during his appointment, related to, 
controlled or employed by, or otherwise affiliated with the LLC or its Affiliates in any way (an “Independent 
Director”). 

The Managing Member will have broad authority, power, and discretion to manage and control the business 
affairs of the LLC under the direction of the board, including the complete power to do all things necessary or incident 
to the management and conduct of the LLC’s business.  The board and the Managing Member will be charged with 
the responsibility of taking all action necessary for the LLC to qualify as a “special purpose” entity so long as the 
Loan is outstanding. 

The Managing Member and its Affiliates will be entitled to receive various fees, commissions, or other 
compensation for services performed on behalf of the LLC.  The Managing Member and its Affiliates will not be 
reimbursed for overhead expenses incurred in connection with the LLC.  The LLC will pay directly or reimburse the 
Managing Member as the case may be, for all costs and expenses of the LLC’s operations. 
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At all times during the term of the LLC, the Managing Member will have a special power of attorney as the 
attorney-in-fact for each member with the power and authority to act in the name and on behalf of each member to 
execute and take other actions with respect to documents that are not inconsistent with the provisions of the LLC 
Agreement. 

The Managing Member will be prohibited from resigning or withdrawing as the Managing Member or doing 
anything that would require its resignation or withdrawal without the vote of more than 75% of the Class A Units 
entitled to vote (a “Super Majority Vote”).  So long as the Loan is outstanding, however, the Managing Member 
may not resign and may be removed only for “cause” by a Super Majority Vote.  Upon termination, removal, or 
withdrawal of the Sponsor as Managing Member, the Sponsor’s Class B Unit shall be redeemed for $100 and the 
Sponsor shall be paid all earned but unpaid fees and other compensation in cash within 60 days of the date of 
termination, removal, or withdrawal. 

Except for transfers to Affiliates, the Managing Member may not sell, assign, hypothecate, encumber or 
otherwise transfer any part or all of its Class B Unit without an affirmative Super Majority Vote.  The transfer of the 
Class B Unit shall require the consent of the Lender so long as the Loan is outstanding.   The transferee of an 
assignment of the Class B Unit in compliance with these approval and consent requirements shall be substituted as 
the Managing Member. 

Indemnification of Managing Member 

 The LLC will indemnify the Managing Member (to the extent of the LLC’s assets) for any loss or damage 
incurred by the Managing Member, its Affiliates, the LLC, or the members in connection with the business of the 
LLC.  Any indemnification right of the Managing Member will be subordinate, however, to the rights of any holder 
of an obligation, including the Loan, with respect to the Properties. 

Rights and Obligations of Members 

The members will have no obligation to make contributions of capital or loan funds to the LLC except to the 
extent of such member’s share of undistributed profits, if any, and the amount of any distributions made to such 
member by the LLC in violation of the Delaware Limited Liability Company Act.  No member will be liable for the 
LLC’s debts or other obligations, except as otherwise may be provided under the Loan Documents. 

The members will not have the right to take part in the management or control of the business or affairs of 
the LLC, to transact any business for the LLC, or to sign for or bind the LLC.  The members will have the right to 
receive information required for federal income tax reporting and certain other financial information and to inspect 
certain LLC records.  The members will have only limited voting rights with respect to certain other matters. 

Distributions and Tax Matters 

 It is intended that the LLC will make periodic distributions of substantially all cash determined by the 
Managing Member to be distributable, subject to the following: (i) a restriction or suspension for periods when the 
Managing Member determines in its reasonable discretion that doing so is in the LLC’s best interest; (ii) the payment, 
and maintenance of reasonable reserves for payment, of the LLC’s obligations; and (iii) the payment of, or other 
provision for, all currently due operating expenses of the LLC (including any fees that are due and payable to the 
Managing Member or its Affiliates for services rendered to the LLC) and all amounts due and payable under the Loan 
Documents.  All distributions made with respect to the Class A Units will be in the ratio of the number of Class A 
Units held by each member on the date of such allocation to the total outstanding Class A Units as of such date.  If the 
LLC is required to make a tax payment to a government authority as a result of a member’s ownership interest in the 
LLC, any such tax payment will be deemed a distribution to such member and the LLC will recover the amount of 
such tax payment from future distributions otherwise payable to such member. 

All income of the LLC will be allocated to the members in proportion to their Class A Units.  The Managing 
Member will be required to use its best efforts to meet the applicable requirements for the LLC to be classified for 
federal income tax purposes as a partnership.  The Managing Member will be appointed to represent the LLC and its 
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members as the Tax Matters Member (as defined in the LLC Agreement) in connection with all examinations by tax 
authorities of the Company’s affairs, and any other tax administrative or judicial proceeding, and will be authorized 
to take any action in connection with any tax examination, audit, administrative or judicial proceeding of the Company 
to the extent permitted by applicable law if reasonably determined to be in the best interest of the members.  Each 
member will cooperate with the Tax Matters Member and do or refrain from doing any or all things reasonably 
requested by the Tax Matters Member including as needed to comply with the revised partnership audit procedures.  
The Managing Member shall cause the LLC to timely file all applicable tax returns with the appropriate authorities 
and to distribute, within 90 days after the LLC’s fiscal year end, all LLC information necessary in the preparation of 
the members’ individual income tax returns. 

Transfer of Units 

No transfer of a Unit or any interest therein may be made unless the Managing Member, in its sole discretion, 
has consented in writing to such transfer.  In addition, no transfer may be made if the effect of such transfer would be 
for the LLC to be classified as a publicly traded limited partnership for federal income tax purposes or for the 
underlying assets owned by the Trust to constitute “plan assets” under ERISA of any Benefit Plan Investor.  The 
Managing Member may require an opinion of counsel acceptable to the Managing Member that such transfer will not 
violate any federal or state securities laws or any provisions of any underlying loan agreements.  A transferee will not 
become a substituted member in the LLC unless (i) the Managing Member, in its sole discretion, has consented to 
such substitution; (ii) the transferee has assumed any and all of the obligations under the LLC Agreement with respect 
to the Units to which the transfer relates; (iii) a transfer fee sufficient to cover all reasonable expenses required in 
connection with the transfer have been paid by or for the account of the transferee; and (iv) all agreements, certificates 
or amended certificates and all other documents have been executed and filed and all other acts have been performed 
which the Managing Member deems necessary to make the transferee a substituted member in the LLC. 
Notwithstanding the above, no assignment of any Units may be made if the Units to be assigned, when added to the 
total of all other Units and Managing Member interest assigned within the 13 immediately preceding months would, 
in the opinion of the LLC’s counsel, result in a termination of the LLC as a partnership under the Code. 

Meetings of the Members 

The Managing Member may call a meeting of the members at any time with respect to any matter.  Members 
whose combined Units constitute more than 50% of all Units then outstanding and entitled to vote may request that 
the Managing Member call a meeting to vote and take action with respect to any issue on which the members may 
vote pursuant to the LLC Agreement.  Upon receiving a proper written request stating the purpose of the meeting, the 
Managing Member will be required to mail, within 20 days after receipt of such request, written notice of the meeting 
to all members, stating the general nature of the business to be conducted at such meeting, and such meeting will be 
required to be held at a time and place on a date not fewer than five days or more than 60 days after the date the 
Managing Member mails such notice. 

Termination and Winding Up 

The LLC will be dissolved upon the occurrence of any of the following events: 

(i) the happening of any event of dissolution specified in the Certificate of Formation; 

(ii) a determination by the Managing Member to terminate the LLC; 

(iii) the entry of a decree of judicial dissolution; 

(iv) the Disposition of the Properties held by the LLC, or the receipt of the final payment on any seller 
financing provided by the LLC on the Disposition of the Properties, if later; or 

(v) so long as no amount remains outstanding under the Loan, the death, insanity, withdrawal, 
retirement, resignation, expulsion, insolvency or dissolution of the Managing Member unless the business of the LLC 
is continued by a Super Majority Vote within 90 days following the occurrence of such event. 
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In the event of the LLC’s dissolution, the LLC’s affairs will be terminated and wound up in accordance with 
Delaware law and the LLC’s remaining assets will be distributed to the members as provided for in proportion to their 
Class A Units and the holder of the Class B Unit will receive consideration equal to the amount it paid for its Class B 
Unit.  Notwithstanding the above, the LLC may not be dissolved at any time during which the Loan remains 
outstanding. 

 
LIMITED FIDUCIARY DUTY 

 
The Sponsor, the Master Lessee and the other Owners will have no fiduciary duty to any Owner, as such duty 

may be applicable to other investments such as a partnership, limited liability company or corporation.  

The Trust Agreement provides that (i) neither the Trustee nor the Manager will be liable to the Owners for 
any act or omission performed or omitted by it except for acts or omissions arising out of willful misconduct, bad 
faith, fraud or gross negligence, and (ii) the Owners will indemnify the Trustee and the Manager and their Affiliates 
and each of their directors, officers, employees and agents for any liability suffered by them arising out of their 
activities in connection with the Trust, except for liabilities resulting from willful misconduct, bad faith, fraud or gross 
negligence.  See “The Trust and Summary of the Trust Agreement.”  Accordingly, the Owners may be liable to the 
Trust and have a more limited right of action than would otherwise be the case absent such provisions.  

 
 

CONFLICTS OF INTEREST 

ExchangeRight is owned by the Key Principals (Joshua Ungerecht, David Fisher and Warren Thomas) and 
it is the sole member of the Manager, the Property Manager and the Master Lessee, which can create a conflict of 
interest among the multiple roles it, its principals and its Affiliates fulfill.  See “Organization and Management.”  
Accordingly, the Manager, the Property Manager and the Master Lessee are Affiliates owned by the same entity and, 
thus, any agreements between the parties are not the result of arm’s-length negotiations.  In addition, ExchangeRight 
may act as the manager of other limited liability companies and/or as the general partner of limited partnerships and 
may form other business entities.  ExchangeRight may have additional responsibilities to provide management and 
services to a number of other entities in addition to the Manager and the Master Lessee.  The principal areas in which 
conflicts may be anticipated to occur include, but are not limited to, those described below.  There can be no assurances 
there may not be other conflicts. 

Sale of Interests by the Selling Group 

Members of the Selling Group will make offers and sales of Interests on a “best efforts” basis. Offers and 
sales of Interests will be made on a “best efforts” basis by broker-dealers (“Broker-Dealers”) who are members of 
Financial Industry Regulatory Authority (“FINRA”).  The following fees will be paid from the proceeds of the 
Offering (the “Offering Proceeds”) in connection with the marketing and syndication of the Interests:  (i) Selling 
Commissions of up to $1,579,175 (6.5%) of the Offering Proceeds (“Selling Commissions”) to the Broker-Dealers; 
(ii) a nonaccountable marketing and due diligence allowance of up to $242,950 (1%) of the Offering Proceeds to the 
Broker-Dealers; and (iii)  $121,475 (0.5%) of the Offering Proceeds to ERS, which up to half of such amount may be 
reallowed to the Broker-Dealers at the discretion of ERS (collectively, the “Selling Commissions and Expenses”).  
Principals of the Manager of the Trust may also be acting as an Owner’s registered representative or registered 
supervisor (or both), in which case they may receive Selling Commissions and Expenses as a result of their sales 
efforts with respect to the Interests.  This presents a conflict of interest that may affect their judgment in making an 
investment recommendation to such Owner.  Accordingly, each prospective Investor must choose to make an 
investment in Interests based on their own independent review of the merits and risks of this Offering. 

The compensation described in this section and elsewhere in this Memorandum, and other compensation or 
benefits provided by the Trust, may be more or less than the overall compensation on similar or other products.  
Prospective investors may inquire of their registered representative regarding conflicts of interest and compensation.  
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Compensation of the Manager and its Affiliates 

Since the Manager and the Master Lessee are all wholly owned by ExchangeRight, the payments to the 
Sponsor, the Manager and the Master Lessee set forth under “Compensation of the Sponsor, the Manager and their 
Affiliates” have not been determined by arm’s-length negotiations, and they should not be considered as such.  In 
addition, the Trust shall reimburse the Manager for all reasonable expenses incurred in connection with performing 
its duties on behalf of the Trust.  See “Risk Factors – Trust Structure and Operating Risks” and “The Trust and 
Summary of the Trust Agreement.” 

Interests in Other Activities 

ExchangeRight and its Affiliates, including the Manager may engage in other business ventures for their own 
account or for the account of others. These ventures may or may not be related to the business of the Trust and may 
include properties that compete with the Properties. 

Legal Representation 

Counsel and Tax Counsel represent ExchangeRight and the Trust with respect to certain matters related to 
this Offering.  It is anticipated that such multiple representation will continue in the future.  Counsel and Tax Counsel 
have also represented other entities and may also represent future entities formed by ExchangeRight and its Affiliates.  
As a result, conflicts may arise in the future.  If such conflicts cannot be resolved or the consent of the respective 
parties to the continuation of the multiple representation cannot be obtained after full disclosure of any such conflict, 
Counsel and/or Tax Counsel will withdraw from representing one or more of the conflicting interests with respect to 
the specific matter involved.  In such event, additional legal counsel may be retained by one or more of the parties to 
assure their interests are adequately protected. 

Counsel and Tax Counsel do not represent the prospective Investors or Owners.  Prospective Investors 
seeking legal advice should retain their own counsel, consult their own advisors about an investment in the Interests 
and conduct any due diligence they deem appropriate to verify the accuracy of the representations or information in 
this Memorandum. 

Venable LLP has acted solely as U.S. federal income Tax Counsel with respect to the Offering, and has not 
acted as securities counsel, real estate counsel, finance counsel, or in any other capacity with respect to the Offering.  
As Tax Counsel, Venable LLP has not conducted any due diligence or reviewed any of the reports or other due 
diligence materials with respect to the Properties, the financing of the Properties, or any financial Pro Forma or similar 
information with respect to the Properties or the Offering.  Tax Counsel’s opinion and advice to the Sponsor relates 
solely to U.S. federal income tax issues, and does not include advice on state or local income tax issues, property 
taxes, transfer taxes, stamp duty, lease tax or other non-income taxes, or any other non-tax issues.  Venable LLP does 
not represent the prospective Investors or Owners.  Prospective Investors seeking legal advice should retain their own 
counsel, consult their own advisors about an investment in the Interests and conduct any due diligence they deem 
appropriate to verify the accuracy of the representations or information in this Memorandum. 

Obligations to Other Entities and Other Opportunities 

None of the Manager, the Master Lessee or any of their Affiliates or members of their management is required 
to devote its full time and effort to the affairs of the Trust or to the Properties.  Conflicts of interest may occur with 
respect to the obligations that the Manager owes to the Trust, as well as similar obligations of its Affiliates to other 
entities.  Each member of management of the Manager, the Master Lessee or any of their Affiliates reserves the right 
to invest in, pursue, develop, own, manage, operate or otherwise participate in (including, without limitation, as an 
investor in, lender to or consultant or advisor to, or director, officer or manager of, any other entity) all business 
opportunities of any nature for its own account, including opportunities that may directly or indirectly compete with 
the Trust or the Properties.  No such member of management shall have any obligation to first present such business 
opportunities to the Trust or allow the Trust or the Owners to share or participate in such other investments or activities 
or to the income or proceeds derived therefrom. 
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Moreover, the Trust and the Properties will not have independent management, as the Trust will rely on the 
Manager and the Properties are managed by the Master Lessee, both of which are wholly owned by the same entity, 
ExchangeRight.  See “Organization and Management.”  Other investment projects in which ExchangeRight and its 
Affiliates participate may compete with the Trust, the Manager and the Master Lessee for the time and resources of 
ExchangeRight and its Affiliates.   The Manager, the Master Lessee and their Affiliates will very likely have conflicts 
of interest in allocating management time, services and functions among the Trust and the Properties and other existing 
companies and businesses, as well as any future companies or business entities.  The Manager is not required to 
manage the Trust as its sole and exclusive function and will likely have other business interests and engage in activities 
in addition to those relating to the Trust.  The Manager, the Master Lessee and their Affiliates presently believe that 
they currently have the capacity to discharge their responsibilities to the Trust and with respect to the Properties, 
notwithstanding their participation in other present and future investment programs and projects, but there can be no 
assurance of this and prospective Investors should consider these actual and potential conflicts of interest carefully 
prior to making any investment in the Interests. 

Resolution of Conflicts of Interest 

The Manager, Master Lessee and their Affiliates have not developed, and do not expect to develop, any 
formal process for resolving conflicts of interest.  While the foregoing conflicts could materially and adversely affect 
the Owners, the Manager, the Master Lessee and their Affiliates, in their sole judgment and discretion, will decide if 
and how to try to mitigate such potential adversity by the exercise of their business judgment in an attempt to fulfill 
any fiduciary obligations.  There can be no assurance that such an attempt will prevent adverse consequences resulting 
from the numerous potential conflicts of interest. 

Receipt of Fees Prior to Owners’ Receipt of Distributions 

The fees received by the Manager are based on a percentage of the rental income of the Properties whereas 
the distributions made to the Owners are based on the Trust’s net cash flow and paid after operating expenses, taxes 
and other costs are paid.  The fee paid to the Trustee is a flat amount of $750 per annum.  Accordingly, the Manager 
and Trustee are guaranteed to receive significant compensation for their services and will receive such compensation 
prior to the Owners.  See “Compensation of the Sponsor, the Manager and their Affiliates.” 

 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 



 

95 
 
 

DESCRIPTION OF THE INTERESTS 

General Description 

The Interests are Class 1 beneficial ownership interests in the Trust and entitle the holder to receive 
distributions from the Trust if, as and when made as a result of the operations of the Trust or the Disposition of the 
Properties.  If you subscribe for Interests and the Trust accepts your subscription, you will become an Owner in the 
Trust upon payment in full of the purchase price.  The Owners will have no voting rights, including no vote as to 
whether or not the Properties are sold.  The sole right of the Owners will be to receive distributions from the Trust if, 
as and when made as provided under the Trust Agreement and permitted under the Loan Documents.  See “The Trust 
and Summary of the Trust Agreement.” 

Transfer Restrictions 

The Interests offered under this Memorandum have not been registered under the Securities Act or the 
securities laws of any jurisdiction.  Until such registration of the Interests, if any, the Interests may be transferred only 
in transactions that are exempt from registration under the Securities Act and the applicable securities laws of any 
jurisdiction.   The Interests may not be sold, transferred, pledged or assigned without the prior written consent of the 
Manager if such sale, transfer, pledge or assignment may result in the assets of the Trust being deemed to be plan 
assets of any Benefit Plan Investor (as defined in “Certain Considerations Applicable to ERISA, Governmental and 
Other Plan Investors”).  In addition, any transfer of the Interests under the Trust Agreement will also be subject to 
(i) the delivery to the Manager of assignee’s or transferee’s written acceptance and adoption of the Trust Agreement; 
(ii) the limit of the number of Owners to no more than 250 persons at any time; and (iii) any notice or other 
requirements in the Loan Documents.  See “The Trust and Summary of the Trust Agreement.”  Lastly, under the terms 
of the Loan, no transferee of an Interest may own more than 19.99% of the interest in the Trust, unless approved by 
the Lender.  See “Acquisition Terms and Financing.”  The transferring Owner will bear all expenses relating to any 
transfer. 

 
PLAN OF DISTRIBUTION 

Ownership of the Trust 

The following tables set forth the ownership of the Trust on the basis of outstanding beneficial interests as of 
the date of this Memorandum and on fully diluted basis after the closing of this Offering assuming the full Maximum 
Offering Amount is received and accepted. 

Outstanding Beneficial Interests as of the Loan Closing Date 

Holders Class 1 Class 2 
Owners 0% 0% 

ExchangeRight 0% 100% 
Total 0% 100% 

Outstanding Beneficial Interests on a Fully Diluted Basis after the Closing of this Offering 
 

Holders Class 1 Class 2 
Owners 99% 0% 

 ExchangeRight 1% 0% 
Total 100% 0% 
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Marketing of Interests 

Offers and sales of Interests will be made on a “best efforts” basis by broker-dealers (“Broker-Dealers”) 
who are members of Financial Industry Regulatory Authority (“FINRA”).  The following fees will be paid from the 
proceeds of the Offering (the “Offering Proceeds”) in connection with the marketing and syndication of the Interests:  
(i) Selling Commissions of up to $1,579,175 (6.5%) of the Offering Proceeds (“Selling Commissions”) to the Broker-
Dealers; (ii) a nonaccountable marketing and due diligence allowance of up to $242,950 (1%) of the Offering Proceeds 
to the Broker-Dealers; and (iii)  $121,475 (0.5%) of the Offering Proceeds to ERS, which up to half of such amount 
may be reallowed to the Broker-Dealers at the discretion of ERS (collectively, the “Selling Commissions and 
Expenses”).  The aggregate amount of the Selling Commissions and Expenses will not exceed 8% of the Maximum 
Offering Amount; provided, however, the Sponsor may pay higher marketing and due diligence allowances for certain 
Broker-Dealers, which Broker-Dealers would accept reduced Selling Commission on a pro rata basis.  The Sponsor 
will be responsible for any Selling Commissions and Expenses in excess of these sums and will be entitled to retain 
any unused funds on a nonaccountable basis.  The Sponsor may pay reduced Selling Commissions and Expenses or 
waive such sums with respect to Interests purchased by Affiliates and other persons.  In the event an Owner 
independently uses the services of a RIA and not a Broker-Dealer in connection with the purchase of Interests, no 
Selling Commissions will be payable with respect to its purchase of such Interests, which will have the effect of 
increasing the amount of Interests purchased by such Owner (but not including any amount up to 0.5% that is 
reallowed to ERS).  The payment of any fees or similar compensation to such RIA will be the sole responsibility of 
such Owner, and the Trust will have no liability for any such compensation. The proceeds to the Trust per Interest 
will not be affected by this waiver of Selling Commissions.  See “Plan of Distribution” and “Estimated Use of 
Proceeds.”  

Disclosures regarding Certain Broker-Dealers who are Offering and Selling the Interests 

Effective September 23, 2013, the SEC adopted amendments to Rule 506 requiring certain disclosures to 
customers in connection with Regulation D private placement offerings, which includes this Offering.  Specifically, 
the amendments require that the Trust notify potential investors if the Broker-Dealers selling the Interests in this 
Offering have experienced certain specified “disqualifying events,” including certain criminal convictions, certain 
court injunctions and restraining orders, final orders of certain state and federal regulators and certain SEC disciplinary 
orders and SEC cease-and-desist orders, among other events. 

Concorde Investment Services, LLC (“Concorde”), one of the Broker-Dealers selling Interests in this 
Offering, has informed the Trust that it has determined that one of its registered representatives is subject to a final 
order of a state securities commission fulfilling the circumstances defined in Rule 506(d)(iii)(B), which is summarized 
as follows: 

• On January 22, 2013, Thomas Fanning, a CR currently associated with Concorde was temporarily 
suspended or expelled from membership in, or suspended or barred from association with a member 
of, a registered national securities exchange or a registered national or affiliated securities 
association for an act or omission to act constituting conduct inconsistent with just and equitable 
principles of trade until March 21, 2013. Without consenting or denying the findings, the CR was 
temporarily suspended for violating FINRA/NASD Rules 2010, 2110, and 2370 and actions 
contrary to the former broker dealer’s written procedures.  

Newbridge Securities Corporation (“Newbridge”), one of the Broker-Dealers selling Interests in this 
Offering, has informed the Trust that on February 1, 2013, Newbridge entered into a consent order with the New 
Jersey Bureau of Securities related to alleged violations regarding the obligation to properly disclose transaction 
handling fees charged by Newbridge to its investors. Newbridge agreed to grant a 10% discount on all fees and/or 
commission charges to New Jersey residents for 6 months following the date of this consent order, as well as pay a 
civil penalty of $15,000 to New Jersey. On August 23, 2010, Newbridge entered into an Acceptance, Waiver & 
Consent with FINRA (the “Newbridge AWC”). The Newbridge AWC set forth allegations that Newbridge violated 
Section 5 of the Securities Act, Section 10(B) of the Securities Exchange Act of 1934, as amended (the “Exchange 
Act”), and Rule 10B-5 under the Exchange Act, as well as certain NASD rules. Generally, FINRA alleged that 
Newbridge facilitated the manipulative trading of the stock of a company created as the result of a reverse merger, 
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and that accounts at Newbridge were used by a group of control persons and promoters to execute prearranged in-
house agency cross and wash transactions that were intended to generate volume and support or increase the price of 
the stock. The allegations continued that Newbridge permitted control persons of unregistered pink-sheet securities to 
sell unregistered shares of securities through firm accounts and the sales were not made in compliance with any 
applicable exemption from registration. FINRA alleged that Newbridge: failed to adequately supervise the registered 
representatives who participated in the sales of unregistered securities; failed to take adequate measures to ensure that 
the registered representatives assigned to the accounts did not engage in the sale of unregistered securities; failed to 
take steps to ensure that the registered representatives ascertained whether the securities being sold were registered, 
how and from who the customers had obtained their shares, whether and when the shares were paid for and whether 
the transactions were subject to any exemption from registration; and failed to adequately supervise the registered 
representatives who participated in the manipulative trading of a stock. FINRA alleged that Newbridge did not have 
adequate systems or controls in place to implement its policies, and the Newbridge failed to make certain required 
disclosures to FINRA. FINRA found that by facilitating manipulative trades, Newbridge willfully violated Section 
10(B) of the Exchange Act and Rule 10B-5. Newbridge consented to the following sanctions: (i) censure; (ii) a fine 
of $600,000; (iii) required training for its chief executive officer; (iv) a one-year prohibition from trading in penny 
stocks; and (v) a requirement to engage an independent consultant to review certain of its systems. The fine was paid 
in full on November 4, 2013. 

Please contact Investor Relations at 855-317-4448 or your financial or legal advisor for additional 
information relating to any of the foregoing matters. 

Qualifications of Prospective Investors 

The Interests are being offered and sold in reliance on exemptions from registration under the Securities Act 
and applicable state securities laws. Accordingly, distribution of this Memorandum has been strictly limited to persons 
reasonably believed to be Accredited Investors who satisfy the prospective investor suitability requirements described 
under “Who May Invest,” and the Interests may only be purchased by prospective Investors who meet those 
requirements. This Memorandum is not an offer to sell or a solicitation of an offer to buy with respect to any persons 
not satisfying those requirements.  See “Who May Invest.” 

How to Subscribe for Interests  

If, after carefully reading this entire Memorandum, you would like to purchase Interests, please complete and 
sign the enclosed Purchase Agreement and Subscription Agreement.  The minimum purchase amount is a 0.41161% 
Interest ($100,000 of equity and $83,179 of estimated debt), although the Manager may waive or lower the minimum 
purchase requirement for certain investors in its sole discretion.  See “How to Subscribe.” 

Acceptance of Subscriptions 

Following receipt of your completed and signed Purchase Agreement and Subscription Agreement, 
verification of your investment qualifications and acceptance of your subscription by the Manager (in the Trust’s sole 
discretion), the Manager will notify you of the receipt and whether or not your subscription was accepted.  The 
Manager may, in its sole discretion, accept or reject any subscription, in whole or in part, for a period of 30 days after 
receipt of the subscription.  Any subscription not accepted within 30 days of receipt shall be deemed rejected.  The 
Manager may terminate this Offering at any time. 

If a prospective Investor’s subscription is accepted, such prospective Investor shall deposit with the Trust’s 
bank account an amount equal to the full amount of the Interests being subscribed for by such prospective Investor in 
immediately available funds on or before the Funding Date. 

No Minimum Offering; Ownership by the Sponsor and/or One of the Owners of the Sponsor 

There is no minimum amount of Offering Proceeds that must be raised or minimum number of Investors 
required in connection with this Offering.  All proceeds from the sale of Interests will be delivered directly to the 
Trust’s operating account and be available for immediate use by the Trust at its discretion.  ExchangeRight is required 
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by the Lender to purchase and retain at least a 1% Class 1 beneficial interest in the Trust as long as the Loan is 
outstanding, and will become an Owner with the Investors on the same terms and conditions as are available to all 
Investors; provided that this 1% Interest will be purchased net of Selling Commissions and Expenses and certain other 
Sponsor related fees and expenses.  The ownership of the Interests by the Sponsor involves certain risks that potential 
Investors should consider, including, but not limited to, the following: 

(1) the Sponsor would retain rights as an Owner and may therefore have an effective veto right with 
respect to major decisions; and 

(2) the full Maximum Offering Amount will not have been invested by disinterested investors after an 
assessment of the merits of the Offering. 
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FEDERAL INCOME TAX CONSEQUENCES 

The following discussion applies only if an Owner buys an Interest directly from the Trust pursuant to this 
Offering.  You should not view the following analysis as a substitute for careful tax planning, particularly since the 
income tax consequences of an investment in an Interest are uncertain and complex.  Also, the tax consequences will 
not be the same for all taxpayers.  You should be aware that the following discussion necessarily condenses or 
eliminates many details that might adversely affect you significantly and does not address the tax issues that may be 
important to you if you are subject to special tax treatment, such as a foreigner or tax-exempt entity.  Except where 
otherwise noted, this discussion does not discuss aspects of state and local taxation relating to an investment.  Each 
prospective Investor should consult their own tax advisor about the specific tax consequences to them before investing 
in an Interest. 

The following discussion of tax consequences is based on laws and regulations currently in effect and, except 
where noted, does not address state, local or foreign tax laws.  You should be aware that new administrative, legislative 
or judicial action could significantly change the tax aspects associated with an Interest.  In particular, the TCJA has 
recently revised certain provisions of the federal income tax law that affect the tax consequences of real estate 
investments.  Many of these provisions are complex and their scope and interpretations are presently uncertain.  

Accordingly, there is uncertainty concerning certain tax aspects discussed herein, and there can be no 
assurance that the IRS will not challenge some of the deductions you may claim or positions you may take.  
Specifically, as of the date of this Memorandum, there has been limited guidance issued to address the uncertainties 
under the TCJA.  Should the IRS challenge the tax treatment of an investment in an Interest, even if the challenge is 
unsuccessful, you could be faced with substantial legal and accounting costs in resisting the challenge. 

You should not buy an Interest solely for the purpose of obtaining a tax shelter for income from other sources.  
An Interest is unlikely to provide any such tax shelter. 

Before buying an Interest, you must represent and warrant that you: 

(i) have independently obtained advice from your legal counsel and/or accountant about any 
tax-deferred exchange under Code Section 1031 and applicable state laws, including, 
without limitation, whether the acquisition of an Interest may qualify as part of a tax-
deferred exchange, and you are relying on such advice; 

(ii) understand that neither the Trust, the Sponsor nor any of their affiliates have obtained a 
ruling from the IRS that an Interest will be treated, for Code Section 1031 purposes, as an 
undivided interest in real property as opposed to an interest in a partnership or a security; 

(iii) understand that the tax consequences of an investment in an Interest, especially the 
treatment of the transaction under Code Section 1031 and the related “1031 Exchange” 
rules, are complex and vary with the facts and circumstances of each individual Owner, 
and 

(iv) understand the opinion of Tax Counsel is only Tax Counsel’s view of the anticipated tax 
treatment and there is no guarantee that the IRS will agree with such opinion. 

Nature of Interests 

Classification of Trust.  The Sponsor has attempted to structure the Offering of Interests so that Owners will 
be treated for Code Section 1031 purposes as acquiring undivided interests in real estate and not either interests in a 
partnership or securities.  If the Interests were to be so treated by the IRS or a court as either interests in a partnership 
or securities, then no Owner would be able to use its acquisition of Interests as part of a transaction to defer gain under 
Code Section 1031. 
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In connection with the Offering, on the Loan Closing Date, we obtained an opinion from Tax Counsel that 
(i) the Trust should be treated as an investment trust described in Treasury Regulation Section 301.7701-4(c) that is 
classified as a “trust” under Treasury Regulation Section 301.7701-4(a); (ii) the Owners should be treated as “grantors” 
of the Trust; (iii) as “grantors,” the Owners should be treated as owning an undivided fractional interest in each of the 
Properties for federal income tax purposes; (iv) the Interests should not be treated as securities for purposes of Code 
Section 1031; (v) the Interests should not be treated as certificates of trust or beneficial interests for purposes of Code 
Section 1031; (vi) the Master Lease should be treated as a true lease and not a financing for federal income tax 
purposes; (vii) the Master Lease should be treated as a true lease and not a deemed partnership for federal income tax 
purposes; (viii) the discussions of the federal income tax consequences contained in the Memorandum are correct in 
all material respects; and (ix) certain judicially created doctrines should not apply to change the foregoing conclusions.  
An Owner who is acquiring an Interest pursuant to a Section 1031 Exchange involving the sale of an interest in real 
property must be aware that in order to qualify under Code Section 1031 the Interest must be treated as an interest in 
real property. 

Tax Counsel’s opinion will be based upon existing cases and rulings, and in particular the analysis in Rev. 
Rul. 2004-86, 2004-33 IRB 191.  Rev. Rul. 2004-86 sets forth the limited circumstances under which a Delaware 
statutory trust may be classified as an “investment trust” for federal income tax purposes rather than as a business 
entity taxable as a corporation or partnership.  Rev. Rul. 2004-86 concludes that, because the beneficial owners of 
interests in an “investment trust” are “grantors” that are treated as directly owning an undivided fractional interest in 
the property held by the trust, the exchange of real property by such beneficial holders for an interest in the “investment 
trust” is treated as an exchange of real property for an interest in the investment trust’s real property rather than for an 
impermissible certificate of trust or beneficial interest under Code Section 1031. 

Tax Counsel’s opinion that the Owners should be treated as grantors of the Trust would mean that an Owner 
is required to take into account, in computing his, her, or its income tax liability, his, her, or its proportionate share of 
all items of revenue and expenditure attributable to the Trust.  In addition, all property owned by the Trust will be 
deemed for federal income tax purposes to be owned by the grantors in proportion to their ownership interests in the 
Trust based on the Tax Counsel’s opinion.  Thus, an Owner should be treated as a grantor of the Trust because the 
Owner conveyed cash to the Trust in exchange for an Interest.  In addition, each Owner will have a reversionary 
interest in the Trust corpus and will be automatically entitled to receive his proportionate share of the income of the 
Trust.  Therefore, the Owners should be treated, for federal income tax purposes, as if they own the Properties held 
by the Trust, notwithstanding the fact that an Interest could be treated as intangible property or securities for securities 
law, state law, or local law purposes.  The TCJA eliminated the specific exceptions under Code Section 1031 for 
securities and other intangible assets.  Although the specific language providing for the exceptions has been 
eliminated, Tax Counsel believes that an analysis of these terms remains relevant and concluded that the Interests 
should not be treated as securities for purposes of Code Section 1031.  However, due to the current lack of guidance 
regarding the scope of the TCJA’s amendment to Code Section 1031, it is possible that the IRS could take a contrary 
position on these issues. 

The Sponsor has not received and will not request a private ruling from the IRS regarding the federal income 
tax classification of the Trust.  After examining the relevant cases, Treasury Regulations, and rulings (including, in 
particular, Rev. Rul. 2004-86), however, Tax Counsel has concluded that the Trust should be treated as an “investment 
trust” for federal income tax purposes.  Tax Counsel has also concluded that the Owners should be treated as “grantors” 
of the Trust under the grantor trust rules of the Code.  Tax Counsel further believes that these conclusions are consistent 
with the underlying cases and rulings that govern whether a Delaware statutory trust is classified for federal income 
tax purposes as an “investment trust” or instead as a business entity taxable as a corporation or partnership.   

There is always a risk that the IRS or a court may not agree with such opinions.  The opinion of Tax Counsel 
will be predicated on all the facts and conditions set forth in the opinion and is not a guarantee of the current status of 
the law and should not be accepted as a guarantee that either the IRS or a court of law will concur in the opinion.  If 
any of the facts or assumptions set forth in the opinion prove incorrect, it is possible that the tax consequences could 
change. 

The Trust has been structured with a view to the trust addressed in Rev. Rul. 2004-86.  However, distinctions 
exist between the Trust Agreement and other related arrangements and the trust and other related arrangements 
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described in Revenue Ruling 2004-86.  Tax Counsel believes these distinctions are not material.  These distinctions 
include, but are not limited to the following, which Tax Counsel views as those distinctions necessitating discussion 
and analysis: (i) the conversion of the Trust for tax purposes by the Sponsor from a “disregarded entity” for federal 
income tax purposes into an investment trust prior to admission of the Owners; (ii) the ongoing role of the Sponsor’s 
affiliate as Manager, but with powers limited to those permitted to be exercised by the Trustee; (iii) the potential 
conversion of the Trust into a Delaware limited liability company that would constitute a partnership for federal 
income tax purposes as a result of a LLC Conversion; (iv) the Trust’s acceptance of multiple contributions from 
purchasers of Class 1 Interests over time, rather than through a single contribution, (v) the fact that the Sponsor may 
retain a beneficial interest in the Trust during the period of the Offering, and the indirect owners of the Sponsor will 
purchase and own one Class 1 Interest in the Offering; (vi) the fact that the Trust Agreement empowers the Manager 
(and only the Manager) to determine in its sole discretion when a Disposition of the Properties would be reasonable 
using its commercially reasonable business judgment and, thus, when the Properties shall be sold; (vii) the obligation 
of the Trust to pay the Capital Expenses (as defined in the Master Lease) of the Properties, which includes capital 
expenditures with a term that exceeds the term of the Master Lease, and the right of the Master Lessee to use reserves 
to pay such Capital Expenses; and (viii) the owners of ExchangeRight (which owns the Manager, the Property 
Manager and the Master Lessee) have executed certain limited guaranties with respect to the Loan. 

THE ABOVE IS A SUMMARY OF THE OPINION FROM TAX COUNSEL.  PROSPECTIVE 
INVESTORS AND PURCHASERS SHOULD CAREFULLY REVIEW THE OPINION ATTACHED 
HERETO AS EXHIBIT F IN ITS ENTIRETY. 

Potential Significant Tax Costs If Interests Were Classified as either Interests in a Partnership or 
Securities for Code Section 1031 purposes.  If the Owners were to be treated for tax purposes as purchasing either 
interests in a partnership or securities for Code Section 1031 purposes, the Owners would not qualify for deferral of 
gain under Code Section 1031, and each Owner who had relied on deferral of his gain from disposition of other 
interests in real property would immediately recognize such gain and be subject to federal income tax thereon.  
Moreover, since such determination would of necessity come after such Owner had purchased his Interest, such Owner 
would have no cash from the disposition of his original interests in real estate with which to pay the tax.  Given the 
illiquid and long-term nature of an investment in the Interests, there would be no practical means of generating cash 
from an investment in the Interests to pay the tax.  In such a case, an Owner will have to use funds from other sources 
to satisfy his federal income tax liability. 

Treatment of the Master Lease as a Lease Rather Than a Financing 

Transactions structured as leases may be recharacterized for federal income tax purposes to reflect their 
economic substance.  For example, in appropriate circumstances a purported lease may be recharacterized as a 
conditional sales contract.  Recharacterization of the Master Lease as a financing or other arrangement for federal 
income tax purposes would have significant tax consequences.  For example, if the Master Lease were recharacterized 
as a financing, the Master Lessee would be treated as the owner of the Properties for federal income tax purposes.  As 
a result, an Owner attempting to participate in a Section 1031 Exchange would not be treated as having received 
qualified replacement property when he, she or it acquired his, her or its Interest because the Owner would be treated 
as having made a loan to the Master Lessee.  As the owner of the Properties for federal income tax purposes, the 
Master Lessee would be entitled to claim any depreciation deductions.  To the extent that payments of “rent” were 
recharacterized as payments of interest and principal, the payment of principal would not be treated as the receipt of 
taxable income by the Owners and would not be deductible by the Master Lessee.  All of these consequences could 
have a significant impact on the tax consequences of an investment in the Properties. 

Revenue Procedure 2001-28 sets forth advance ruling guidelines for “true lease” status.  These ruling 
guidelines provide certain criteria that the IRS will require to be satisfied in order to issue a private letter ruling that a 
lease is a “true lease” for federal income tax purposes.  The Sponsor has not sought, and does not expect to request, a 
ruling from the IRS under Rev. Proc. 2001-28.  In the event of an examination by the IRS, the IRS and, ultimately, 
the courts of applicable jurisdiction, would consider these ruling guidelines, together with existing cases and rulings, 
for purposes of determining whether a lease qualifies as a true lease for federal income tax purposes.  However, Tax 
Counsel does not believe that strict compliance with Rev. Proc. 2001-28 is required to conclude that the Master Lease 
should be characterized as a true lease for federal income tax purposes.  Rather, Tax Counsel believes that satisfying 
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most of the material ruling guidelines should be sufficient for purposes of determining the characterization of the 
Master Lease at issue for federal income tax purposes.  Tax Counsel is, therefore, opining that it believes the Master 
Lease at issue satisfies the pertinent material conditions set forth in Rev. Proc. 2001-28 that Tax Counsel believes are 
necessary for characterization as a true lease and that the Lease should be treated as a true lease rather than a financing 
for federal income tax purposes.  Although the Master Lease varies from the guidelines provided in Rev. Proc. 2001-
28, Tax Counsel believes that this will not affect the status of the Master Lease. 

Code Section 467 Rent Allocation.   

Although the issue is not completely settled under existing law, under Code Section 467 of the Code, if the 
Master Lessee were to defer payment of rent the Owners may still be required to report and pay tax on rent in 
accordance with the Annual Base Rent schedule set forth on the Master Lease. As a result, Owners may be required 
to recognize rental income even though all of the rent may not be currently paid and, in such circumstances, may have 
to use funds from other sources to pay tax on such income. In addition, Owners may have to recognize imputed interest 
income on such deferred amounts. 

Changes to the Section 1031 Exchange Rules Could Negatively Impact an Owner’s Exit Strategy   

The U.S. Congress periodically evaluates various proposed modifications to the Section 1031 Exchange rules 
that could, if enacted, prospectively repeal or restrict the ability to utilize a Section 1031 Exchange to achieve tax 
deferral on gain in connection with the disposition of real property or beneficial interests in a fixed investment trust.  
It is possible that repeal or amendment of Code Section 1031 or the Treasury Regulations promulgated thereunder 
could negatively impact the use of a Section 1031 Exchange in connection with an Owner’s exit strategy. 

Section 1031 Non-Recognition Treatment 

Identification of Replacement Properties.  Treasury Regulation Section 1.1031(k)-1(c)(4) permits taxpayers 
to identify alternative and multiple Replacement Properties under Code Section 1031.  In general, a taxpayer must 
identify all potential Replacement Properties by midnight on the 45th day after the taxpayer’s transfer of the 
Relinquished Property (the “identification period”). Any “like kind” property received by the taxpayer before the 
end of the identification period is deemed to have been identified before the end of the identification period.  In 
addition, taxpayers are permitted to identify three properties without regard to the fair market value of the properties 
(the so-called “three property rule”) or multiple properties with a total fair market value not in excess of 200% of 
the value of the Relinquished Property (the “200% rule”).  In the event that the IRS successfully challenges the 
valuation of a Replacement Property under the 200% rule, and as a result the Replacement Properties identified by the 
taxpayer exceed 200% of the value of the taxpayer’s Relinquished Property, the taxpayer’s identification may be 
treated as invalid, which may invalidate the taxpayer’s like-kind exchange under Section 1031. A taxpayer will also 
be treated as satisfying the Code Section 1031 identification rules with respect to any Replacement Property otherwise 
properly identified before the end of the identification period and received before the end of the period (the “exchange 
period”) beginning on the date the taxpayer transfers the Relinquished Property and ending at midnight on the earlier 
of the 180th day thereafter or the due date (including extensions) for the taxpayer’s return of the income tax imposed 
by the Code for the taxable year in which the transfer of the Relinquished Property occurs), but only if the taxpayer 
receives before the end of the exchange period identified Replacement Property the fair market value of which is at 
least 95 percent of the aggregate fair market value of all identified Replacement Properties (the “95% rule”).  

For purposes of both the 200% rule and 95% rule, “fair market value” means the fair market value of the 
applicable property without regard to any liabilities secured by the property.  Thus, a taxpayer identifying under the 
200% rule for an unencumbered Relinquished Property having a value of $20 million could only identify Replacement 
Property(ies) having an aggregate gross fair market value (without regard to any liabilities which may encumber such 
property(ies)) of $40 million, in which case the identification of a single Replacement Property having a $30 million 
equity value but which is secured by a $20 million liability (and, thus, having a $50 million gross value) would violate 
the 200% rule. 

  The Trust holds a total of two properties.  The Properties will not constitute a single property for purposes 
of the three property rule and the Owners will not be able to rely on the three property rule for this Offering.  The 
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identification rules of Code Section 1031 are strictly construed, and an Owner’s exchange will not qualify for deferral 
of gain under Code Section 1031 if too many properties, or properties having too much value (including by reason of 
not excluding the effect of the Loan for “fair market value” purposes) are identified, if the properties are not correctly 
identified, or if the deadlines for identification are not met. Owners will have to rely on the 200% rule or 95% rule 
with respect to the Offering and should seek the advice of their tax advisors prior to subscribing for the Interests or 
making an identification. 

Other Requirements of Code Section 1031.  Code Section 1031 provides for non-recognition of gain or loss 
only if real property held for use in a trade or business or for investment is exchanged for other real property of like-
kind held for use in a trade or business or for investment.  There are numerous requirements contained in the applicable 
provisions of the Code and Treasury Regulations concerning qualification for non-recognition under Code Section 
1031.  For instance, prospective Investors seeking to engage in a “deferred” exchange (within the meaning of Treasury 
Regulations Section 1.1031(k)-1) must properly identify one or more potential replacement properties within the 45-
day identification period and complete the exchange within the 180-day exchange period.  Such prospective Investors 
also should consider whether their arrangement falls within the “qualified intermediary” and/or “qualified escrow 
account” safe harbors of Treasury Regulations Section 1.1031(k)-1(g).  Prospective Investors wishing to engage in a 
“reverse” or “parking” exchange should consult Rev. Proc. 2000-37, 2002-2 C.B. 308, which establishes a safe harbor 
for such exchanges.  Each prospective Investor will have to determine with his, her, or its own tax advisors whether 
an exchange engaged in by the prospective Investor satisfies the requirements of Code Section 1031. 

Receipt of Identified Property within the Exchange Period.  In addition to satisfying the identification rules, 
a taxpayer seeking to complete a Section 1031 Exchange must actually receive the identified Replacement Property 
before the end of the exchange period (as defined above in “Section 1031 Non-Recognition Treatment” - 
“Identification of Replacement Properties” above).     

Because there can be no assurance that an Owner’s offer to acquire an Interest will be accepted, an Owner 
pursuing a Code Section 1031 Exchange is strongly encouraged to (if and to the extent he is otherwise permitted to 
do so under the particular identification rules applicable to him) “identify” the maximum number of alternative 
Replacement Properties and not to identify only his prospective interest in each of the Properties purchased in this 
Offering. 

Treatment as an Interest in a Partnership or Security.  Code Section 1031 excludes an interest in a 
partnership or security from the categories of property that may qualify for nonrecognition.  Thus, if the IRS were to 
classify the Interests as such for Code Section 1031 purposes, the Interests would not qualify as Replacement Property 
for a Section 1031 Exchange.  Based on an analysis of relevant authorities, however, Tax Counsel has concluded that, 
in all material respects, an Interest should not be considered an interest in a partnership or a security for purposes of 
Code Section 1031. 
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 Tax Rates.  Under current law, and subject to certain exceptions, long-term capital gains of individuals are 
generally subject to tax at a maximum federal income tax rate of 20% (25% for any long-term capital gains that 
constitute “unrecaptured Section 1250 gain”) and ordinary income of individuals is generally subject to a maximum 
federal income tax rate of 37% (reduced by the TCJA from 39.6%).  In addition, the Code generally imposes on certain 
individuals, trusts, and estates an additional Medicare tax of 3.8% on the lesser of (i) “net investment income”, or (ii) 
the excess of modified adjusted gross income over a threshold amount.  Prospective Investors should consult with 
their own tax advisors regarding the possible implications of the Medicare tax in light of their individual 
circumstances. 

20% Passthrough Deduction.  The TCJA also provides a 20% deduction on a taxpayer’s “qualified business 
income” which sunsets for the taxable year ending December 31, 2025.  This deduction, under Code Section 199A, 
reduces the highest marginal effective tax rate for ordinary income from 37% to 29.6% for income arising from a 
“qualified trade or business” conducted by a partnership, S corporation, or sole proprietorship.  In the case of a 
partnership or S corporation, Code Section 199A applies at both the entity and individual partner or shareholder 
level.  For taxpayers above certain income thresholds, the “qualified trade or business,” as defined in Code Section 
162, must have sufficient amounts of W-2 wages paid or a combined sufficient amount of wages plus the unadjusted 
basis of certain property.  On January 18, 2019, the IRS announced the release of final regulations providing guidance 
regarding many of the open issues and technical questions posed with respect to Section 199A following passage of 
the TCJA, including final rules relating to aggregation of certain real estate activities engaged in through multiple 
partnerships or S corporations, as well as enumerating certain factors relevant for determining real estate trade or 
business status.  In the final regulations, the IRS elected not to apply the grouping rules of Section 469; however, the 
final regulations allow for aggregation of directly and indirectly held real estate businesses provided certain 
requirements set out in the final regulations are satisfied.  Additionally, on January 18, 2019, the IRS announced the 
release of a related notice, Notice 2019-07, regarding a rental real estate trade or business safe harbor.  In the notice, 
the IRS provided that certain taxpayers who meet the requirements of the notice will be allowed trade or business 
income treatment from certain “rental real estate enterprises.”  However, the rental real estate trade or business safe 
harbor is not available where the property used by the taxpayer is subject to a triple net lease.  The definition of a triple 
net lease for the purpose of Notice 2019-07 may overlap significantly with common lease provisions of master leases 
utilized in many DST structures, potentially including the Master Lease encumbering the Properties.  Prospective 
Investors should consult with their own tax advisors regarding the possible application of Code Section 199A to their 
own particular circumstances.   

Other Tax Consequences 

Taxation of the Trust.  Tax Counsel opines that the Trust should be treated as an “investment trust” described 
in Treasury Regulation Section 301.7701-4(c) that is classified as a “trust” under Treasury Regulation Section 
301.7701-4(a) and, further, that the Owners should be treated as “grantors” of the Trust under the grantor trust rules 
of the Code.  Accordingly, the Trust should not be subject to federal income tax and each Owner should be subject to 
federal income taxation as if it owned directly the portion of each of the Properties proportionate to the Interests owned 
by the Owner and as if it paid directly its share of expenses paid by the Trust.  

The following discussion assumes that the Trust is, and the Interests represent interests in, an “investment 
trust” that is treated as a trust for federal income tax purposes. 

Depreciation and Cost Recovery.  Current federal income tax law allows an owner of improved real property 
to take depreciation deductions based on the entire cost of the depreciable improvements, even though such 
improvements are financed in part with borrowed funds.  If, however, the purchase price of an Interest and the non-
recourse liabilities to which a Property is subject are in excess of the fair market value of the Property, an Owner will 
not be entitled to take depreciation deductions to the extent deductions are derived from such excess.   

The Code provides separate cost recovery rules for certain “qualified improvement property.”  Qualified 
improvement property is any improvement to an interior portion of a building that is non-residential real property if 
the improvement is placed in service after the date the building itself was first placed in service.  Prior to the TCJA, 
there were three categories of qualified improvement property (qualified leasehold improvement property, qualified 
restaurant property, and qualified retail improvement property) and each was subject to a 15-year recovery period.  
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The TCJA, as revised by the CARES Act, eliminated these categories and instead established a single 15-year recovery 
period for all qualified improvement property.  Due to the limitations on expenditures for improvements imposed on 
the Trust, the Manager does not anticipate that the Trust will make significant expenditures for “qualified improvement 
property.” 

Under the TCJA, up to $1,000,000 of certain improvements made to non-residential real property after the 
property is first placed in service may be expensed and currently deducted for tax purposes during the taxable years 
beginning after December 31, 2017 and ending before January 1, 2026 (subject to certain limitations).  Due to the 
limitations on expenditures for improvements imposed on the Trust, the Manager does not anticipate that the Trust 
will incur a significant amount of any such expenses. The amount of depreciation an Owner will be entitled to claim 
with respect to the Properties will depend on the Owner’s adjusted basis in depreciable assets that are part of the 
Properties.  An Owner who acquires an Interest as part of a Section 1031 Exchange generally will have a “carryover” 
basis equal to such Owner’s basis in its Relinquished Property, decreased by the amount of money (if any) received 
in the Section 1031 Exchange and not reinvested in like-kind property in accordance with Code Section 1031, and 
increased by the amount of gain and decreased by the amount of loss the Owner recognized on such Section 1031 
Exchange.  In addition, the Owner’s basis must generally be allocated to each of the Properties and then among the 
depreciable and nondepreciable assets that comprise each Property and special rules apply to the determination of the 
period and method that must be used to calculate depreciation with respect to property received in a Section 1031 
Exchange.  Each Owner will have to compute his or her own depreciation, which may be different for different 
Owners. 

Allocation of Liabilities (including for Code Section 1031 purposes).  Any liabilities incurred by the Trust 
will be allocated, for federal income tax purposes, to the Owners pro rata in proportion to their Interests.   For purposes 
of determining the purchase price of Replacement Property, and the amount of taxable “liability” boot that an Owner 
may have, in a Section 1031 Exchange, each Owner should be able to include their proportionate share of the liabilities 
that encumber the Properties at the time of the acquisition of an Interest.  However, it is possible the IRS may take the 
view that the amount by which the price of an undivided interest in each of the Properties (including an Owner’s pro 
rata share of the liabilities that encumber the Properties) exceeds the pro rata share of the price paid by the Trust for 
each of the Properties, a portion of an Owner’s proportionate share of the Trust’s liabilities should not be treated as 
an “assumption of liabilities” in the Section 1031 Exchange, in which case the Owner could have taxable “liability” 
boot in his Section 1031 Exchange to the extent such amount of the liabilities not able to be so treated was being used 
by Owner to offset Owner’s liabilities either satisfied with the proceeds of the sale of his Relinquished Property or 
assumed by the purchaser of his Relinquished Property. 

Payments to Sponsor and its Affiliates.  Sponsor and its affiliates will receive various fees described 
elsewhere in this Memorandum.  The tax treatment of some of these fees is set forth below. 

Although each Owner should be treated for federal income tax purposes as buying an undivided interest in 
each of the Properties, it is possible the IRS may take the view that the amount by which the price of an undivided 
interest in each of the Properties exceeds the pro rata share of the price paid by the Trust for each of the Properties is 
not to be treated as a sale of real estate, but instead as a nondeductible capitalized item. 

Real estate brokerage commissions (whether or not paid to affiliates of ExchangeRight) will be treated as 
capitalized expenditures and added to the basis of the Properties.  Real estate brokerage commissions (whether or not 
paid to affiliates of the Sponsor) paid upon the sale, exchange, or disposition of the Properties will be treated as an 
adjustment to sales price. 

Possible Adverse Tax Treatment for Closing Costs, Reserves and other costs of the Offering.  A portion of 
the proceeds of the Offering will be used to pay each Owner’s pro rata share of closing costs, expenses, and other 
costs of the Offering.  In addition, a portion of the proceeds of the Offering may be treated as having been used to 
purchase an interest in reserves established by the Sponsor rather than for real estate.  Because the tax treatment of 
certain expenses of the Offering, closing costs, financing costs or reserves is unclear and may vary depending upon 
the circumstances, no advice or opinion of Tax Counsel will be given regarding the tax treatment of such costs and 
the treatment of proceeds attributable to the reserves, which may be taxable to those Owners who purchase their 
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Interests as part of a Section 1031 Exchange.  Therefore, each prospective Investor should seek the advice of a 
qualified tax advisor as to the proper treatment of such items. 

Deductibility of Trust’s Fees and Expenses.  In computing his or her federal income tax liability, an Owner 
will be entitled to deduct, consistent with his or her method of accounting, the Owner’s share of reasonable 
administrative fees, trustee fees and other fees, if any, paid or incurred by the Trust as provided in Section 162 or 212 
of the Code, which may be subject to the limitations applicable to miscellaneous itemized deductions.  The TCJA 
suspended all miscellaneous itemized deductions for taxable years between 2018 and 2025.  As such, an Owner will 
not be able to deduct his or her share of such fees paid by the Trust during this period.  However, if an Owner owns 
its Interests in connection with a trade or business, Trust fees and expenses may be deductible under Code Section 
162.  Owners should seek the advice of a qualified tax advisor as to the proper treatment of such items. 

Conversion to the LLC.  If a LLC Conversion occurs, the Properties will become owned by the LLC and the 
interests in the LLC will be held by the Owners.  Under current law, such a deemed transfer or exchange would not 
be subject to federal income tax pursuant to Section 721 of the Code.  The conversion could be subject, however, to 
state or local income, transfer or other taxes.  In addition, there can be no assurance that such conversion will not be 
taxable under the federal income or other tax laws at the time the conversion occurs.  Because a LLC Conversion 
could occur in several situations, and at any time, it is not possible to determine all of the tax consequences to the 
Owners in the event of a LLC Conversion.  PROSPECTIVE INVESTORS SHOULD CONSULT THEIR OWN 
TAX ADVISORS REGARDING THE TAX CONSEQUENCES OF A LLC CONVERSION AND THE 
EFFECT OF THE PROPERTIES BEING HELD BY THE PARTNERSHIP RATHER THAN THE TRUST. 

Impaired Ability to Defer Tax upon an LLC Conversion.  Unlike interests in the Trust, membership interests 
in the LLC will not be treated as interests in real property for Code Section 1031 purposes, which means that such 
membership interests in the LLC may not be used for subsequent Section 1031 Exchanges.  

THUS, IF THE TRUST CONVERTS TO THE LLC IN A LLC CONVERSION, IT IS UNLIKELY 
THAT ANY OF THE OWNERS WHO RECEIVE INTERESTS IN THE LLC WILL THEREAFTER BE 
ABLE TO DEFER THE RECOGNITION OF GAIN UNDER CODE SECTION 1031 ON A SUBSEQUENT 
DISPOSITION OF THEIR MEMBERSHIP INTERESTS IN THE LLC. 

Limitations on Losses and Credits from Passive Activities.  Losses from passive trade or business activities 
generally may not be used to offset “portfolio income,” i.e., interest, dividends and royalties, or salary or other active 
business income.  Deductions from passive activities may generally be used only to offset income from passive 
activities.  Interest deductions attributable to passive activities are treated as passive activity deductions, and not as 
investment interest.  Thus, such interest deductions are subject to limitation under the passive activity loss rules and 
not under the investment interest limitation.  Credits from passive activities generally are limited to the tax attributable 
to the income from passive activities.  Passive activities include: trade or business activities in which the taxpayer 
does not materially participate, and also generally include rental activities.  Thus, an Owner’s share of the Properties’ 
income and loss will, in all likelihood, constitute income and loss from passive activities and will be subject to such 
limitations. 

Losses (or credits that exceed the regular tax allocable to passive activities) from passive activities that exceed 
passive activity income are disallowed and can be carried forward and treated as deductions and credits from passive 
activities in subsequent taxable years.  Disallowed losses from a passive activity, except for certain dispositions to 
related parties, are allowed in full when the taxpayer disposes of his or her entire interest in such passive activity in a 
taxable transaction. 

In the case of rental real estate activities in which an individual actively participates, up to $25,000 of losses 
(and credits in a deduction-equivalent sense) from all such activities are allowed each year against portfolio income 
and salary and active business income of the taxpayer.  Except as discussed below with respect to “real estate 
professionals,” Owners will not, in all likelihood, be actively participating in the Properties’ rental real estate activities, 
and therefore will not be able to deduct any loss against their portfolio or active business income.  Moreover, even if 
an Owner actively participates in rental real estate activities, there is a phase out of the $25,000 allowable loss equal 
to 50% of the amount by which an Owner’s adjusted gross income exceeds $100,000.  Therefore, if an Owner’s 
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adjusted gross income is $150,000 or more for any given year, they cannot use any of the $25,000 passive losses to 
offset non-passive income under this rule. 

Certain taxpayers can, in limited circumstances, deduct losses and credits from rental real estate activities 
against other income, such as salaries, interest, dividends, etc.  A taxpayer qualifies for this exception to the passive 
loss rules described above if: (i) more than half of the personal services performed by the taxpayer in trades or 
businesses during a year are performed in real property trades or businesses in which the taxpayer materially 
participates, and (ii) the taxpayer performs more than 750 hours of services during the year in real property trades or 
businesses in which the taxpayer materially participates.  Code Section 469(c) provides that a qualifying real estate 
professional must establish material participation in each separate rental activity.  However, an exception allows a 
qualifying real estate professional to elect to aggregate all interests in rental real estate for purposes of measuring 
material participation.  In the case of a joint return, one spouse must satisfy both requirements.  A real property trade 
or business is any real property development, redevelopment, construction, reconstruction, acquisition, conversion, 
rental, operation, management, leasing or brokerage trade or business.  In determining whether a taxpayer performs 
more than half of his or her personal services in real property trades or businesses, services performed as an employee 
are disregarded unless the employee owns more than 5% of the employer.  Prospective Investors should consult with 
their own tax advisor to determine if this rule applies to them. 

Net Income and Loss of Each Owner.  Each Owner will be required to determine his or her own net income 
or loss from the Properties and the Trust for income tax purposes.  The Manager will keep records and provide 
information about expenses and income of the Properties and the Trust for each Owner.  An Owner, however, will be 
required to keep separate records to separately report his income. 

Any gain or loss realized on the sale or exchange of an Interest will generally be treated as capital gain or 
loss, provided the seller is not deemed a “dealer” in real property.  In general, a “dealer” of real property is someone 
that holds the real property primarily for sale to customers in the ordinary course of his trade or business.  In addition, 
courts have held that a taxpayer can be considered a dealer with respect to one real property interest. The question of 
“dealer” status is a question of fact, will depend on all of the facts and circumstances and will be determined at the 
time of a sale.  If an Owner is deemed a “dealer” and his Interest is not considered either a capital asset or real property 
held by the Owner for more than one year and used by the Owner in a trade or business under Code Section 1231 
(“Section 1231 Asset”) any gain or loss on the sale or other disposition of the Interest would be treated as ordinary 
income or loss.  However, regardless of whether the selling Owner is a “dealer,” any portion of the gain that is 
attributable to unrealized receivables, depreciation recapture or inventory items will generally be treated as ordinary 
income.  In general, if an Interest is considered a capital asset, any profit or loss realized on its sale or exchange (or 
the Disposition of the Properties) (except to the extent that such profit represents gain attributable to unrealized 
receivables or depreciation recapture taxable as ordinary income or “unrecaptured Section 1250 gain” subject to a 
maximum 25% federal tax rate) will be treated as capital gain or loss under the Code.  Any such capital gains 
attributable to an asset held more than 12 months will generally be taxed to individuals at the highest applicable long-
term capital gain tax rate.  Finally, if an Owner that desired to use his Interest as Replacement Property in a Section 
1031 Exchange were to be considered a “dealer” in respect of said Interest, then the Interest would not qualify as valid 
Replacement Property and, thus, would not enable the Owner to defer the recognition of any of his gain from the sale 
of his Relinquished Property under Code Section 1031.  

In determining the amount realized on the sale or exchange of an Interest or one or more of the Properties, 
an Owner must include, among other things and as applicable, the Owner’s share of, respectively, the Trust’s 
indebtedness (including the indebtedness on and/or secured by any one or more of the Properties) or the indebtedness 
attributable to the sold Property(ies).  Therefore, it is possible that the gain realized upon the sale of an Interest or of 
any one or more of the Properties may exceed the cash proceeds of the sale, and, in some cases, the income taxes 
payable with respect to the gain realized on the sale may exceed such cash proceeds.  If assets sold or involuntarily 
converted constitute Section 1231 Assets, gain or loss attributable to such assets would be combined with any other 
Code Section 1231 gains or losses realized by the Owner in that year, and the resulting net Code Section 1231 gains 
or losses would be taxed as capital gains or constitute ordinary losses, as the case may be.  This treatment may be 
altered depending on the disposition of Code Section 1231 property over several years.  In general, net Code Section 
1231 gains are recaptured as ordinary income to the extent of net Code Section 1231 losses in the five preceding 
taxable years. 
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Treatment of Gifts of Interests.  Generally, no gain or loss is recognized for federal income tax purposes as 
a result of a gift of property.  However, if a gift (including one made to an organization exempt under Code Section 
501(c)(3)) of an Interest is made at a time when the Owner’s share of the Properties’ non-recourse indebtedness 
exceeds the adjusted basis of the Owner in its Interest, the Owner may recognize gain for federal income tax purposes 
upon the transfer.  Such gain, if any, will generally be treated as capital gain.  Gifts of Interests may also be subject to 
a gift tax imposed under the rules generally applicable to all gifts of property. 

Foreclosure.  In the event of a foreclosure of a mortgage or deed of trust on any of the Properties, an Owner 
would realize gain, if any, in an amount equal to the excess of the Owner’s share of the outstanding mortgage 
attributable to the Property foreclosed upon over its adjusted tax basis in such Property, even though the Owner might 
realize an economic loss upon such a foreclosure.  In addition, the Owner could be required to pay income taxes with 
respect to such gain even though the Owner may receive no cash distributions as a result of such foreclosure. 

If the Trust’s indebtedness (or a portion thereof) were to be cancelled without an accompanying foreclosure 
of a Property, then an Owner could have to recognize cancellation of debt income (subject to the applicability of one 
or more of the cancellation of debt exclusions, in which event such exclusion(s) might constitute only a “deferral” of 
such income effectuated by the Owner’s reduction of tax attributes – including tax basis), which would be taxed as 
ordinary income, for federal income tax purposes.  Also, the Owner would not be able to offset any such cancellation 
of debt income with any loss recognized by an Owner that would constitute a capital loss for federal income tax 
purposes. 

 
Tax Elections.  ExchangeRight will attempt to structure the Interests so that they will be treated as undivided 

interests in real property and not as interests in a partnership for Code Section 1031 purposes.  As a result, any 
otherwise available or applicable election in respect of an Owner’s Interest and/or interest in the Properties would (or 
would not) be made by the Owner.   However, if the Owners were to be treated as partners in a partnership for federal 
income tax purposes, any such available or applicable election would have to be made by the partnership.  No 
mechanism is provided for the Trust to make any such elections. 

Method of Accounting.  An Owner will be required to report income under the Owner’s applicable 
accounting method. 

Alternative Minimum Tax.  Certain taxpayers may be subject to the alternative minimum tax in lieu of the 
regular income tax.  The alternative minimum tax applies with respect to certain taxpayers to taxable income increased 
by designated tax preferences.  Each Owner should consult with his or her tax advisor concerning the impact, if any, 
of the alternative minimum tax on the Owner. 

The Medicare Tax. Section 1411 of the Code generally imposes on certain individuals, trusts, and estates an 
additional tax of 3.8% on the lesser of (i) “net investment income”, or (ii) the excess of modified adjusted gross income 
over a threshold amount.  This tax applies in addition to normal income tax on such income.  Prospective Investors 
should consult with their own tax advisors regarding the possible implications of the Medicare tax in light of their 
individual circumstances. 

Activities Not Engaged in for Profit.  Under Code Section 183, certain losses from activities not engaged in 
for profit are not allowed as deductions from other income.  The determination of whether an activity is engaged in 
for profit is based on all of the facts and circumstances, and no one factor is determinative, although the Treasury 
Regulations indicate that an expectation of profit from the disposition of property will qualify as a profit motive.  Code 
Section 183 has a presumption that an activity is engaged in for profit if income exceeds deductions in at least three 
out of five consecutive years.  Although it is reasonable for an Owner to conclude that the Owner can realize a profit 
from an investment in an Interest as a result of cash flow and appreciation of the Properties, there can be no assurance 
that an Owner will be found to be engaged in an activity for profit because the applicable test is based on the facts and 
circumstances existing from time to time. 

Limitation on Losses under the At-Risk Rules.  An Owner that is an individual or closely held corporation 
will be unable to deduct losses from the Properties, if any, to the extent such losses exceed the amount such Owner is 
“at risk.”  An Owner’s initial amount at risk will generally equal the sum of (1) the amount of cash paid for the Interest, 
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(2) the amount, if any, of recourse financing obtained by the Owner to acquire its Interest, and (3) the amount of any 
qualified non-recourse indebtedness encumbering the Properties.  An Owner’s amount at risk will be reduced by the 
amount of any cash flow to such Owner and the amount of the Owner’s loss, and will be increased by the amount of 
the Owner’s income from the activity.  Losses not allowed under the at-risk provisions may be carried forward to 
subsequent taxable years and used when the amount at risk increases. Tax Counsel will issue no opinion concerning 
the application of the at-risk rules to owners of Interests. 

Additional General Limitations on the Deductibility of Interest.  In addition to the limitations on the 
deductibility of interest incurred in connection with passive activities, and the “at-risk” rules, the following are 
additional restrictions on the deduction of interest: 

Capitalized Interest.  Interest on debt incurred to finance construction of real property is not 
currently deductible and must be capitalized as part of the cost of the real property. 

Interest Incurred to Carry Tax-Exempt Securities.  Code Section 265(a)(2) disallows any deductions 
for interest paid by a taxpayer on indebtedness incurred or continued for the purpose of buying or carrying tax-exempt 
obligations.  The application of Code Section 265(a)(2) turns on each Owner’s purpose for acquiring an Interest.  Thus, 
Code Section 265(a)(2) might be applied to an Owner whose purpose for investing in an Interest rather than in a 
nonleveraged investment is to enable such Owner to continue to carry tax-exempt obligations.  It should be noted that 
Code Section 7701(f) directs the IRS to prescribe regulations as may be necessary or appropriate to prevent the 
avoidance of provisions of the Code that deal with the linking of borrowings to investments through the use of related 
persons, pass-through entities or other intermediaries.  Therefore, the provisions of Code Section 265(a)(2) may be 
applied to an Owner if the Owner does not himself or herself own tax-exempt obligations or stock of a regulated 
investment company that distributes exempt interest dividends but rather such obligations or stock are owned by a 
person, entity or other intermediary related to the Owner. 

Prepaid Interest.  Interest prepayments (including “points”) must be capitalized and amortized over 
the life of the loan with respect to which they are paid.  

Limitation on Excess Business Loss Deduction. Under the TCJA, as revised by the CARES Act, excess 
business losses of a taxpayer other than a corporation are not allowed for taxable years beginning after December 31, 
2020. Such losses are carried forward and treated as part of the taxpayer’s net operating loss carryforward in 
subsequent taxable years. An excess business loss for the taxable year is the excess of aggregate deductions of the 
taxpayer attributable to trades or businesses of the taxpayer over the sum of aggregate gross income or gain of the 
taxpayer plus a threshold amount. The threshold amount, which is indexed for inflation, was $250,000 (or twice the 
applicable threshold amount in the case of a joint return) for 2018. The provision applies after the application of the 
passive loss rules, and applies at the partner or shareholder level in the case of a partnership or S corporation. 
 

Limitation on Business Interest Deduction.  The TCJA, as revised by the CARES Act, provides a new 
limitation on the deduction of business interest (i.e., interest paid or accrued on indebtedness allocable to a trade or 
business) for U.S. federal income tax purposes.  In general, and subject to certain exceptions, including for a real estate 
trade or business if an election is made, business interest expense (i.e., business interest in excess of a taxpayer’s 
business interest income for the taxable year) is not deductible to the extent such interest exceeds 50%, for a taxpayer’s 
2019 and 2020 taxable years, and 30%, for tax years beginning in 2021, of a taxpayer’s adjusted taxable income (as 
defined in Section 163(j) of the Code, as revised by the TCJA and the CARES Act); provided, that (i) a taxpayer that 
is a partnership is only entitled to deduct up to 30% of its adjusted taxable income with respect to its 2019 taxable 
year and (ii) a taxpayer may elect to use its 2019 adjusted taxable income to determine its 2020 business interest 
limitation.  Note that the limitation on the deductibility of business interest does not apply to investment interest.   

 
Adjusted taxable income means the taxable income of the taxpayer computed without regard to (i) any item 

of income, gain, deduction, or loss which is not properly allocable to a trade or business; (ii) any business interest 
deductions or business interest income; and (iii) the amount of any net operating loss deduction.  For taxable years 
beginning before January 1, 2022, adjusted taxable income is computed without regard to deductions allowable for 
depreciation, amortization, or depletion, but after January 1, 2022, depreciation and amortization are taken into 
account to reduce adjusted taxable income for purposes of computing the limitation. Any net business interest expense 
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of a taxpayer in excess of the limitation is not currently deductible by the taxpayer, and is carried forward to future 
years.  Taxpayers that conduct certain real estate businesses may elect not to have this interest expense limitation 
apply to them, provided that they use an alternative depreciation system to depreciate certain property.  

Potential Tax Liability in Excess of Cash Distributions.  It is possible that an Owner’s federal income tax 
liability resulting from its Interest will exceed its share of cash distributions from the Trust. This may occur because 
(among other reasons) (i) cash flow from the Properties may be used to fund nondeductible expenses of the Properties; 
(ii) all cash from operations of the Properties must be deposited in the Reserve Account pursuant to the requirements 
in the Loan Documents; or (iii) in an extremely rare circumstance, a substitution of the Properties may result in taxable 
gain without cash proceeds.  Thus, there may be years in which an Owner’s federal income tax liability exceeds its 
share of cash distributions from the Trust.  The same consequences may result from a sale or transfer of an Interest, 
whether voluntary or involuntary.  If any of these circumstances occur, an Owner would have to use funds from other 
sources to satisfy its tax liability. 

Accuracy-Related Penalties and Penalties for the Failure to Disclose.  The Code provides that penalties are 
applied to any portion of any understatement that was attributable to: (i) negligence or disregard of rules or regulations; 
(ii) any substantial understatement of income tax; or (iii) any substantial valuation misstatement.  A 20% accuracy-
related penalty is imposed on (i) listed or (ii) reportable transactions having a significant tax avoidance purpose.  This 
penalty is increased to 30% if the transaction is not properly disclosed on the taxpayer’s federal income tax return.  
Failure to disclose such a transaction can also prevent the applicable statute of limitations from running in certain 
circumstances and can subject the taxpayer to additional disclosure penalties ranging from $10,000 to $200,000, 
depending on the facts of the transaction.  Similarly, any interest attributable to unpaid taxes associated with a non-
disclosed reportable transaction may not be deductible for federal income tax purposes. 

Negligence is generally any failure to make a reasonable attempt to comply with the provisions of the Code 
and the term “disregard” includes careless, reckless, or intentional disregard. 

A substantial understatement of income tax generally occurs if the amount of the understatement for the 
taxable year exceeds the greater of (i) 10% of the tax required to be shown on the return for the taxable year, or (ii) 
$5,000 ($10,000 in the case of a C corporation).  Under the TCJA, the 10% threshold is reduced to 5% for taxpayers 
claiming the deduction for “qualified business income” under Code Section 199A. 

A substantial valuation misstatement occurs if the value of any property (or the adjusted basis) is 150% or 
more of the amount determined to be the correct valuation or adjusted basis.  The penalty generally doubles if the 
valuation is overstated by 200% or more.  No penalty will be imposed unless the underpayment attributable to the 
substantial valuation misstatement exceeds $5,000 ($10,000 in the case of a C corporation). 

The term reportable transaction means any transaction with respect to which information is required to be 
included with a return or statement because, as determined under regulations prescribed under Code Section 6011, 
such transaction is of a type which the IRS determines as having a potential for tax avoidance or evasion. 

The term listed transaction means a reportable transaction which is the same as, or substantially similar to, a 
transaction specifically identified by the IRS as a tax avoidance transaction for purposes of Code Section 6011. 

Except with respect to “tax shelters,” an accuracy-related penalty will not be imposed on an underpayment 
attributable to negligence, a substantial understatement of income tax, or a substantial valuation misstatement if it is 
shown that there was a reasonable cause for the underpayment and the taxpayer acted in good faith.  A “tax shelter” 
includes a partnership if a significant purpose of the partnership is the avoidance or evasion of tax.  In addition, an 
accuracy-related penalty will not be imposed on a reportable transaction or a listed transaction if it is shown that: (i) 
there is reasonable cause for the position; (ii) the taxpayer acted in good faith; (iii) the relevant facts of the transaction 
are adequately disclosed in accordance with the regulations prescribed under Code Section 6011; (iv) there is or was 
substantial authority for such treatment; and (v) the taxpayer reasonably believed that such treatment was more likely 
than not correct. 

Reportable Transaction Disclosure and List Maintenance.  A taxpayer’s ability to claim privilege on any 
communication with a federally authorized tax preparer involving a tax shelter is limited.  In addition, taxpayers and 
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material advisors must comply with disclosure and list maintenance requirements for reportable transactions.  The 
Sponsor and Tax Counsel have concluded that the sale of an Interest should not constitute a reportable transaction.  

Accordingly, the Sponsor and Tax Counsel do not intend to make any filings pursuant to these disclosure or 
list maintenance requirements.  There can be no assurances that the IRS will agree with this determination by the 
Sponsor and Tax Counsel.  Significant penalties could apply if a party fails to comply with these rules, and such rules 
are ultimately determined to be applicable. 

Unrelated Business Taxable Income 

 Qualified pension, profit sharing, and stock bonus plans (“Qualified Plans”) and IRAs generally have no 
federal income tax liability unless their UBTI from all sources is greater than $1,000 during any of their taxable years.  
Generally, UBTI does not include income that is: (i) interest income; (ii) dividends; (iii) rents from real property; (iv) 
rents from personal property leased with real property, if the rents attributable to the personal property are an incidental 
amount (i.e., 10% or less) of the total rents received or accrued under the lease; and (v) gain from the sale of property, 
other than inventory and property held primarily for sale to customers in the ordinary course of business. However, 
income from “debt-financed” property generally is included in UBTI. “Debt-financed” property generally means any 
property that is held to produce income and with respect to which there is an acquisition indebtedness.  Under Code 
Section 514(c), the term “acquisition indebtedness” generally means, subject to certain exceptions, the unpaid amount 
of debt incurred in acquiring or improving a property, and any other debt, such as borrowings for working capital, if 
the debt would not have been incurred but for the acquisition or improvement of the property. 

 The Trust will incur debt financing in connection with its acquisition of the Properties.  Thus, most of a tax-
exempt Investor’s share of the Trust’s net income or gain from the Properties will be UBTI that is subject to federal 
income taxes if the income exceeds $1,000 per taxable year exclusion discussed above.  Also, when the Properties are 
sold or otherwise disposed of in a taxable transaction by the Trust, a tax-exempt Investor may be required to recognize 
an allocable portion of any gain as UBTI. 

 Tax-exempt Investors that are Qualified Plans (which do not include IRAs) generally are not subject to UBTI 
with respect to indebtedness incurred in acquiring or improving real property if certain conditions set forth in Code 
Section 514(c)(9) are met.  The availability to Qualified Plans of this exception to UBTI would require compliance 
with certain rules that are not generally applicable to the Trust (as an “investment trust” under Treasury Regulation 
Section 301.7701-4).  In this regard, the Trust Agreement will not satisfy the requirements of Code Section 514(c)(9) 
to qualify for this exception to UBTI in any taxable year, so that even Qualified Plans may be subject to UBTI with 
respect to income and gain generated by the Trust from the operation and sale or other taxable disposition of the 
Properties.   

 Any portion of the Trust’s income allocated to a Qualified Plan or IRA Investor that is not treated as UBTI 
generally will not be recharacterized as UBTI, even though another portion of the Trust’s income that is allocated to 
that tax-exempt Investor is treated as UBTI.  In addition, receiving UBTI from the Trust generally will not cause a 
Qualified Plan’s or IRA’s income from sources other than the Trust to be treated as UBTI, nor will it affect their tax-
exempt status.  However, the receipt of any UBTI in a taxable year by some tax exempt entities, such as charitable 
remainder trusts or charitable remainder unitrusts, will result in a 100% excise tax on their UBTI.  

 In addition to UBTI, if a Qualified Plan or IRA intends to purchase Interests in the Trust it is urged to consider 
the limited liquidity of the Trust’s Interests as it relates to applicable minimum distribution requirements under the 
Code.  At the time, mandatory distributions are required to begin, Code Sections 408(a)(6) and 401(a)(9) may require 
that the tax-exempt Investor’s Interests be distributed in-kind to the IRA beneficiary or Qualified Plan participant.  
These distributions, if any, would have to be included in the taxable income of the IRA beneficiary or Qualified Plan 
participant for the year in which the Interests are distributed at the fair market value of the Interests without any 
corresponding cash distributions from the Trust to pay any resulting federal income tax liability. 

IRAs, Qualified Plans and other tax-exempt entities considering an investment in the Trust are urged to seek 
advice based on their particular circumstances from independent tax and legal advisors regarding the effect receiving 
UBTI from the Trust would have on them.  Also, in evaluating an investment in the Trust, a fiduciary of a Qualified 
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Plan or IRA is urged to consider the propriety of the investment in light of its fiduciary obligations and the limited 
liquidity of the Trust’s Interests.  See – “Investment by Tax-Exempt Investors.” 

Codification of Economic Substance Doctrine and Strict Liability Penalties.  In addition, in 2010, Congress 
codified the existing “economic substance doctrine” creating a new penalty equal to 20% of the portion of any 
underpayment attributable to the fact that a transaction lacks economic substance.  The penalty increases to 40% if the 
transaction is not adequately disclosed and is imposed on a strict liability basis (i.e., the taxpayer may not avoid the 
penalty by demonstrating that their position was supported by substantial authority or that the taxpayer reasonably 
relied on advice from a tax advisor).  The economic substance doctrine applies only if it is relevant to a transaction.  
The determination of whether the economic substance doctrine is relevant to a transaction shall be made in the same 
manner as if the doctrine had never been codified.  In the case of any transaction to which the economic substance 
doctrine is relevant, the transaction is treated as having economic substance if (1) the transaction changes in a 
meaningful way (apart from Federal income tax effects) the taxpayer’s economic position, and (2) the taxpayer has a 
substantial purpose (apart from Federal income tax effects) for entering into such transaction.  In rendering its opinion, 
Tax Counsel concluded that the economic substance doctrine should not apply and should not alter the tax 
consequences described in their opinion.  There can be no assurance, however, that the IRS would agree. 

State and Local Taxes.  In addition to the federal income tax consequences described above, each Owner 
should consider the state tax consequences of an investment in an Interest.  An Owner’s share of income or loss 
generally will be required to be included in determining its reportable income for state and local tax purposes.  Under 
the TCJA, an individual or married filers cannot deduct more than $10,000 of combined state and local income and 
property taxes annually for taxable years beginning after December 31, 2017 and ending before January 1, 2026.  
Taxes attributable to income earned from the Interests should count towards the $10,000 limitation.  An Owner must 
seek the advice of its own independent tax advisor as to state and local tax issues. 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK] 
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CERTAIN CONSIDERATIONS APPLICABLE TO ERISA, GOVERNMENTAL AND OTHER PLAN 
INVESTORS 

Employee benefit plans that are subject to the fiduciary provisions of ERISA (including, without limitation, 
pension and profit-sharing plans) and plans that are subject to Section 4975 of the Code (including, without limitation, 
IRAs) (each, a “Benefit Plan Investor”), as well as governmental plans and other employee benefit plans, accounts or 
arrangements that are not subject to the fiduciary provisions of ERISA or Section 4975 of the Code, and entities 
deemed to hold “plan assets” of any of the foregoing (collectively, with Benefit Plan Investors, referred to as “Plans”), 
may generally invest in the Trust, subject to the following considerations. 

General Fiduciary Considerations for Investment in the Trust by Plan Investors   

The fiduciary provisions of ERISA, and the fiduciary provisions of pension codes applicable to governmental 
or other employee benefit plans or retirement arrangements that are not subject to ERISA may impose limitations on 
investment in the Trust.  Fiduciaries of Plans, in consultation with their advisors, should consider, to the extent 
applicable, the impact of such fiduciary rules and regulations on an investment in the Trust.  Among other 
considerations, the fiduciary of a Plan should take into account the composition of the Plan’s portfolio with respect to 
diversification; the cash flow needs of the Plan and the effects thereon of the illiquidity of the investment; the economic 
terms of the Plan’s investment in the Trust; the Plan’s funding objectives; the tax effects of the investment and the tax 
and other risks described in the sections of this Memorandum discussing tax considerations and risk factors; the fact 
that the investors in the Trust are expected to consist of a diverse group of investors (including, taxable and tax-exempt 
entities) and the fact that the management of the Trust will not take the particular objectives of any investors or class 
of investors into account. 

Plan fiduciaries should also take into account the fact that, while the Manager will have certain general 
fiduciary duties to the Trust, the Manager will not have any direct fiduciary relationship with or duty to any investor, 
either with respect to its investment in Interests or with respect to the management and investment of the assets of the 
Trust.  Similarly, it is intended that the assets of the Trust will not be considered plan assets of any Plan or be subject 
to any fiduciary or investment restrictions that may exist under pension codes specifically applicable to such Plans.  
Each Plan will be required to acknowledge and agree in connection with its investment in Interests to the foregoing 
status of the Trust and the Manager and that there is no rule, regulation or requirement applicable to such investor that 
is inconsistent with the foregoing description of the Trust and the Manager. 

Plan fiduciaries may be required to determine and report annually the fair market value of the assets of the 
Plan.  Since it is expected that there will not be any public market for the Interests, there may not be an independent 
basis for the Plan fiduciary to determine the fair market value of the Interests. 

ERISA and Other Benefit Plan Investors.  A fiduciary acting on behalf of a Benefit Plan Investor, in addition 
to the matters described above, should take into account the following considerations in connection with an investment 
in the Trust. 

ERISA Restrictions if the Trust Holds Plan Assets.  If the Trust is deemed to hold plan assets of the investors 
that are Benefit Plan Investors, the investment in the Trust by each such Benefit Plan Investor could constitute an 
improper delegation of investment authority by the fiduciary of such Benefit Plan Investor.  In addition, any transaction 
the Trust enters into would be treated as a transaction with each such Benefit Plan Investor and any such transaction 
(such as a property lease, sale or financing) with certain “parties in interest” (as defined in ERISA) or “disqualified 
persons” (as defined in Section 4975 of the Code) with respect to a Benefit Plan Investor could be a “prohibited 
transaction” under ERISA or Section 4975 of the Code. If the Trust were subject to ERISA, certain aspects of the 
structure and terms of the Trust could also violate ERISA. 

ERISA Plan Assets.  Under ERISA and regulations issued thereunder by the Department of Labor (the 
“Regulation”), generally, a Benefit Plan Investor’s assets would be deemed to include an undivided interest in each 
of the underlying assets of the Trust unless investment in the Trust by Benefit Plan Investors is not “significant” or 
the Trust constitutes an “operating company” (each as defined below). 
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Significant Investment by Benefit Plan Investors.  Investment by Benefit Plan Investors would not be 
“significant” if less than 25% of the value of each class of equity Interests (excluding the interests of the Manager and 
any other person who has discretionary authority or control, or provides investment advice for a fee (direct or indirect) 
with respect to the assets of the Trust, and affiliates (other than a Benefit Plan Investor) of any of the foregoing persons) 
is held by Benefit Plan Investors.  Commingled vehicles that are subject to ERISA are generally counted as Benefit 
Plan Investors for this purpose only to the extent of investment in such entity by Benefit Plan Investors. 

The Manager reserves the right to reject subscriptions in whole or in part for any reason, including that the investor 
is a Benefit Plan Investor.  The Manager will also have the authority to restrict transfers of Interests, and may require 
a full or partial withdrawal of any Benefit Plan Investor to the extent it deems appropriate to avoid having the assets 
of the Trust be deemed to be plan assets of any Benefit Plan Investor – see the discussions in the sections in this 
Memorandum on transfers and withdrawals. 

Operating Company Status of Trust.  If participation by Benefit Plan Investors in the Trust is “significant” 
as defined above, the Manager intends to conduct the operations of the Trust so as to qualify as an “operating 
company,” including a “real estate operating company” or a “venture capital operating company,”, so that the assets 
of the Trust will not be considered “plan assets” of any Benefit Plan Investor.  In order to constitute a “venture capital 
operating company” under the Regulation, an entity such as the Trust must, on its initial valuation date and during 
each annual valuation period, have at least 50% of its assets (valued at cost, excluding short-term investments pending 
long-term commitment or distribution) invested in operating companies with respect to which the entity obtains direct 
contractual rights to participate significantly in management decisions, and must regularly exercise its rights in the 
ordinary course of its business.  In order to constitute a “real estate operating company” under the Regulation, an 
entity such as the Trust must, on its initial valuation date and during each annual valuation period, have at least 50% 
of its assets (valued at cost, excluding short-term investments pending long-term commitment or distribution) invested 
in real estate which is managed or developed and with respect to which such entity has the right to substantially 
participate directly in the management or development activities, and must engage directly, in the ordinary course of 
its business, in real estate management or development activities. 

There is very little authority regarding the application of ERISA and the Regulation to entities such as the 
Trust, and there can be no assurance that the U.S. Department of Labor or the courts would not take a position or 
promulgate additional rules or regulations that could significantly impact the “plan asset” status of the Trust. 

Prohibited Transaction Considerations.  Fiduciaries of Benefit Plan Investors should also consider whether 
an investment in the Trust could involve a direct or indirect transaction with a “party in interest” or “disqualified 
person” as defined in ERISA and Section 4975 of the Code, and if so, whether such prohibited transaction may be 
covered by an exemption.  ERISA contains a statutory exemption that permits a Benefit Plan Investor to enter into a 
transaction with a person who is a party in interest or disqualified person solely by reason of being a service provider 
or affiliated with a service provider to the Benefit Plan Investor, provided that the transaction is for “adequate 
consideration”.  There are also a number of administrative prohibited transaction exemptions that may be available to 
certain fiduciaries acting on behalf of a Benefit Plan Investor.  Fiduciaries of Benefit Plan Investors should also 
consider whether investment in the Trust could involve a conflict of interest.  In particular, a prohibited conflict of 
interest could arise if the fiduciary acting on behalf of the Benefit Plan Investor has any interest in or affiliation with 
the Trust or the Manager. 

Governmental Plans.  Government sponsored plans are not subject to the fiduciary provisions of ERISA and 
are also not subject to the prohibited transaction provisions under Section 4975 of the Code.  However, federal, state 
or local laws or regulations governing the investment and management of the assets of such plans may contain 
fiduciary and prohibited transaction requirements similar to those under ERISA and the Code discussed above and 
may include other limitations on permissible investments.  Accordingly, fiduciaries of governmental plans, in 
consultation with their advisors, should consider the requirements of their respective pension codes with respect to 
investments in the Trust, as well as the general fiduciary considerations discussed above. 

The fiduciary of each prospective governmental plan investor will be required to represent and warrant that 
investment in the Trust is permissible, complies in all respects with applicable law and has been duly authorized. 
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Individuals Investing With IRA Assets.  Interests sold by the Trust may be purchased or owned by investors 
who are investing assets of their IRAs.  The Trust’s acceptance of an investment by an IRA should not be considered 
to be a determination or representation by the Manager or any of its respective affiliates that such an investment is 
appropriate for an IRA.  In consultation with its advisors, each prospective IRA investor should carefully consider 
whether an investment in the Trust is appropriate for, and permissible under, the terms of its IRA governing 
documents.  IRA investors should consider in particular that the Interests will be illiquid and that it is not expected 
that a significant market will exist for the resale of the Interests, as well as the other general fiduciary considerations 
described above.   

Although IRAs are not subject to ERISA, they are subject to the provisions of Section 4975 of the Code, 
prohibiting transactions with “disqualified persons” and investments and transactions involving fiduciary conflicts.  A 
prohibited transaction or conflict of interest could arise if the fiduciary making the decision to invest has a personal 
interest in or affiliation with the Trust, the Manager or any of their respective affiliates.  In the case of an IRA, a 
prohibited transaction or conflict of interest that involves the beneficiary of the IRA could result in disqualification of 
the IRA.  A fiduciary for an IRA who has any personal interest in or affiliation with the Trust, the Manager or any of 
their respective affiliates, should consult with his or her tax and legal advisors regarding the impact such interest may 
have on an investment in Interests with assets of the IRA.   

Investors that are IRAs should consult with their counsel and advisors as to the prohibited transaction, conflict 
of interest and other provisions of the Code applicable to an investment in the Trust.   

The foregoing discussion is general in nature and is not intended to be all-inclusive.  Each Plan fiduciary 
should consult with its legal advisor concerning the considerations discussed above before making an investment in 
the Trust.  No assurance can be given that future regulations, changes in administrative regulations or rulings or court 
decisions will not significantly modify the requirements summarized herein.  Any such changes may be retroactive 
and thereby apply to transactions entered into prior to the date of their enactment or release. 

ACCEPTANCE OF SUBSCRIPTIONS OF ANY PLAN IS IN NO RESPECT A REPRESENTATION BY 
THE TRUST, THE MANAGER, OR ANY OF THEIR AFFILIATES OR ANY OTHER PARTY THAT SUCH 
INVESTMENT MEETS THE RELEVANT LEGAL REQUIREMENTS WITH RESPECT TO THAT PLAN OR 
THAT AN INVESTMENT IN THE TRUST OR ANY CONTINUED HOLDING OF TRUST INTERESTS IS AN 
APPROPRIATE OR PERMISSIBLE INVESTMENT FOR SUCH PLAN.  EACH PLAN FIDUCIARY SHOULD 
CONSULT WITH HIS OR HER OWN LEGAL ADVISORS AS TO THE PROPRIETY OF AN INVESTMENT IN 
THE TRUST IN LIGHT OF THE SPECIFIC REQUIREMENTS APPLICABLE TO THAT PLAN. 

Owners should note that a number of issues discussed in this Memorandum have not been definitively 
resolved by statutes, regulations, rulings or judicial opinions.  Accordingly, no assurances can be given that the 
conclusions expressed herein will be accepted by the IRS or the Department of Labor, or, if contested, would 
be sustained by a court, or that legislative changes, administrative pronouncements or court decisions may not 
be forthcoming that would significantly alter or modify the conclusions expressed herein.  Each prospective 
Investor must consult its own tax counsel about the tax consequences of an investment in an Interest. 

The opinion of Tax Counsel is attached hereto as Exhibit F, and the discussion of federal tax issues 
herein, are written to support the promotion or marketing of a particular transaction.  Each prospective 
Investor must seek advice based on the prospective Investor’s particular circumstances from an independent 
tax advisor. 

Role of Venable LLP as Tax Counsel.  Venable LLP has acted solely as U.S. federal income Tax 
Counsel with respect to the Offering and, in such capacity, has considered certain ERISA matters with respect 
to the Trust.  Venable LLP has not acted as securities counsel, real estate counsel, finance counsel, or in any 
other capacity with respect to the Offering.  As Tax Counsel, Venable LLP has not conducted any due diligence 
or reviewed any of the reports or other due diligence materials with respect to the Properties or the potential 
Investors or Owners, the financing of the Properties, or any financial Pro Forma or similar information with 
respect to the Properties or the Offering.  Tax Counsel’s opinion and advice to the Sponsor relates solely to U.S. 
federal income tax issues and certain ERISA matters, and does not include advice on state or local income tax 
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issues, property taxes, transfer taxes, stamp duty, lease tax or other non-income taxes, or any other non-tax 
issues.   Venable LLP does not represent the Owners.  Prospective Investors, including Benefit Plan Investors, 
seeking legal advice should retain their own counsel, consult their own advisors about an investment in the 
Interests and conduct any due diligence they deem appropriate to verify the accuracy of the representations or 
information in this Memorandum. 
 

[BALANCE OF PAGE INTENTIONALLY LEFT BLANK]  
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LITIGATION 

There are no legal actions pending, or to the knowledge of the Sponsor and the Manager, threatened against 
the Trust, the Sponsor, the Manager or the Master Lessee nor, to the knowledge of the Sponsor and the Manager, are 
any such actions contemplated which, if determined adversely, would have a material adverse effect on the Trust, the 
Sponsor, the Manager or the Master Lessee or their financial condition. 

ADDITIONAL INFORMATION 

The Sponsor will answer inquiries from prospective Investors concerning the Interests and other matters 
relating to the offer and sale of the Interests and will afford prospective Investors the opportunity to obtain any 
additional information to the extent they possess such information or can acquire such information without 
unreasonable effort or expense that is necessary to verify the information in this Memorandum.  Prospective Investors 
are entitled to review copies of other material contracts relating to the Interests, the Trust, the Manager, the Master 
Lessee, the LLC, the Loan, or the Properties described in this Memorandum and copies of the various entities’ 
organizational documents.  Copies of all reports and financial statements prepared by third parties in connection with 
this Offering are available upon request to the Sponsor. 
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6HFWLRQ����� 0DQDJHU¶V�)HH�RQ�'LVSRVLWLRQ����������������������������������������������������������������������
6HFWLRQ����� &HUWLILFDWH�RI�&DQFHOODWLRQ����������������������������������������������������������������������������

$57,&/(���� 0,6&(//$1(286�������������������������������������������������������������������������������������������
6HFWLRQ������ /LPLWDWLRQV�RQ�5LJKWV�RI�2WKHU�3HUVRQV��������������������������������������������������������
6HFWLRQ������ 6XFFHVVRUV�DQG�$VVLJQV���������������������������������������������������������������������������������
6HFWLRQ������ 8VDJH�RI�7HUPV���������������������������������������������������������������������������������������������
6HFWLRQ������ +HDGLQJV�������������������������������������������������������������������������������������������������������
6HFWLRQ������ $PHQGPHQWV�������������������������������������������������������������������������������������������������
6HFWLRQ������ 1RWLFHV����������������������������������������������������������������������������������������������������������
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6HFWLRQ������ *RYHUQLQJ�/DZ���������������������������������������������������������������������������������������������
6HFWLRQ������ &RXQWHUSDUWV��������������������������������������������������������������������������������������������������
6HFWLRQ������ 6HYHUDELOLW\���������������������������������������������������������������������������������������������������
6HFWLRQ������� 6LJQDWXUH�RI�&ODVV���%HQHILFLDO�2ZQHUV�������������������������������������������������������

�
(;+,%,7�$��5($/�(67$7(������������������������������������������������������������������������������������������������������������
(;+,%,7�%��&(57,),&$7(�2)�75867�2)�(;&+$1*(5,*+7�1(7�/($6('�

3257)2/,2����'67�������������������������������������������������������������������������������������������
(;+,%,7�&��2:1(56+,3�5(&25'6�)25�(;&+$1*(5,*+7�1(7�/($6('�

3257)2/,2����'67�������������������������������������������������������������������������������������������
(;+,%,7�'��)250�2)�6,*1$785(�3$*(�)25�&/$66���%(1(),&,$/�2:1(56�

2)�(;&+$1*(5,*+7�1(7�/($6('�3257)2/,2����'67�������������������������
(;+,%,7�(��)250�2)�/,0,7('�/,$%,/,7<�&203$1<�$*5((0(17���������������������������������
(;+,%,7�)��)250�2)�&219(56,21�127,&(���������������������������������������������������������������������������
�
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75867�$*5((0(17�
2)�

(;&+$1*(5,*+7�1(7�/($6('�3257)2/,2����'67��
$�'(/$:$5(�67$78725<�75867�

7KLV� 7UXVW� $JUHHPHQW�� GDWHG� DV� RI�0DUFK� ���� ����� �DV� WKH� VDPH�PD\� EH� DPHQGHG� RU�
VXSSOHPHQWHG�IURP�WLPH�WR�WLPH��WKLV�³7UXVW�$JUHHPHQW´���LV�PDGH�E\�DQG�DPRQJ�([FKDQJH5LJKW�
5HDO�(VWDWH��//&��D�&DOLIRUQLD�OLPLWHG�OLDELOLW\�FRPSDQ\��WKH�³'HSRVLWRU´���([FKDQJH5LJKW�$VVHW�
0DQDJHPHQW�� //&�� D�&DOLIRUQLD� OLPLWHG� OLDELOLW\� FRPSDQ\�� DV�0DQDJHU� �WKH� ³0DQDJHU´��� DQG�
*UHJRU\�+DUULVRQ��DV�7UXVWHH��WKH�³7UXVWHH´���

5(&,7$/6��

$�� 7KH� 'HSRVLWRU� DQG� 7UXVWHH� KDYH� DJUHHG� WR� IRUP� ([FKDQJH5LJKW� 1HW� /HDVHG�
3RUWIROLR����'67��D�'HODZDUH�VWDWXWRU\�WUXVW��WKH�³7UXVW´��IRUPHG�E\�DQG�LQ�DFFRUGDQFH�ZLWK��DQG�
JRYHUQHG�E\�� WKLV�7UXVW�$JUHHPHQW� LQ�DFFRUGDQFH�ZLWK�&KDSWHU����RI�7LWOH����RI� WKH�'HODZDUH�
&RGH�����'HO��&���������et seq. �WKH�³6WDWXWRU\�7UXVW�$FW´����

%�� 7KH�7UXVW�VKDOO�GLUHFWO\�DFTXLUH�FHUWDLQ�SURSHUWLHV�DV�PRUH�SDUWLFXODUO\�GHVFULEHG�RQ�
([KLELW� $� �FROOHFWLYHO\�� WKH� ³5HDO� (VWDWH´�� IURP� YDULRXV� XQDIILOLDWHG� WKLUG� SDUW\� VHOOHUV�
�FROOHFWLYHO\��³6HOOHUV´���

&�� �7KH�7UXVW� GHVLUHV� WR� HQWHU� LQWR� D� ORDQ� LQ� WKH� DPRXQW� RI� XS� WR� ������������ �WKH�
³/RDQ´��ZLWK�%DQNHUV�7UXVW�&RPSDQ\��WKH�³/HQGHU´��DQG�VHFXUHG�E\�WKH�)LQDQFLQJ�'RFXPHQWV�
DQG�RWKHU�GRFXPHQWV�HYLGHQFLQJ�RU�VHFXULQJ�WKH�/RDQ��

'�� 7KH� 'HSRVLWRU� LQWHQGV� WR� SD\� ����� LQ� FDVK� WR� WKH� 7UXVW� SXUVXDQW� WR� WKLV� 7UXVW�
$JUHHPHQW�LQ�H[FKDQJH�IRU�����QHZO\�LVVXHG�&ODVV���%HQHILFLDO�,QWHUHVWV��DV�KHUHLQDIWHU�GHILQHG��
LQ�WKH�7UXVW�LVVXHG�WR�'HSRVLWRU��

(�� ,W� LV� DQWLFLSDWHG� WKDW� WKH� ,QYHVWRUV� ZLOO� DFTXLUH� &ODVV� �� %HQHILFLDO� ,QWHUHVWV� �DV�
KHUHLQDIWHU�GHILQHG��LQ�WKH�7UXVW�LQ�H[FKDQJH�IRU�SD\PHQW�RI�FDVK�WR�WKH�7UXVW�DQG�EHFRPH�&ODVV���
%HQHILFLDO� 2ZQHUV� �DV� KHUHLQDIWHU� GHILQHG�� LQ� DFFRUGDQFH� ZLWK� WKH� SURYLVLRQV� RI� WKLV� 7UXVW�
$JUHHPHQW��ZKLFK�FDVK�ZLOO�EH�XVHG�E\�WKH�7UXVW�WR��L��SD\�FRPPLVVLRQV��FRVWV��IHHV�DQG�H[SHQVHV�
RI�WKH�RIIHULQJ�RI�&ODVV���%HQHILFLDO�,QWHUHVWV�WR�WKH�,QYHVWRUV�E\�WKH�7UXVW��DQG��LL��UHGHHP�WKH�
'HSRVLWRU¶V�&ODVV���%HQHILFLDO�,QWHUHVWV�RQ�D�SURSRUWLRQDWH�EDVLV��LQ�HDFK�FDVH��SXUVXDQW�WR�6HFWLRQ�
����KHUHRI���8SRQ�WKH�VDOH�RI�DOO�RI�WKH�&ODVV���%HQHILFLDO�,QWHUHVWV��WKH�'HSRVLWRU�ZLOO�QR�ORQJHU�
KDYH�DQ\�LQWHUHVW�LQ�WKH�7UXVW�DQG�QR�&ODVV���%HQHILFLDO�,QWHUHVWV�ZLOO�UHPDLQ�RXWVWDQGLQJ��DOO�LQ�
DFFRUGDQFH�ZLWK� WKH�SURYLVLRQV�RI� WKLV�7UXVW�$JUHHPHQW��SURYLGHG� WKDW� WKH� VROH�PHPEHU�RI� WKH�
'HSRVLWRU�ZLOO�SXUFKDVH�RQH�����&ODVV���%HQHILFLDO�,QWHUHVWV�DV�UHTXLUHG�E\�WKH�/HQGHU�SXUVXDQW�WR�
WKH�WHUPV�RI�WKH�/RDQ��

)�� 7KH�5HDO�(VWDWH�ZLOO�EH�RZQHG�VROHO\�E\�WKH�7UXVW�DQG��DORQJ�ZLWK�WKH�0DVWHU�/HDVH�
$JUHHPHQW��DV�KHUHLQDIWHU�GHILQHG���ZLOO�EH�WKH�RQO\�QRQ�FDVK�DVVHWV�RI�WKH�7UXVW����

*�� 7KH� 5HDO� (VWDWH� LV� LQWHQGHG� WR� EH� VXEMHFW� WR� FHUWDLQ� )LQDQFLQJ� 'RFXPHQWV� �DV�
KHUHLQDIWHU�GHILQHG���WKH�0DVWHU�/HDVH�$JUHHPHQW�DQG�WKH�XQGHUO\LQJ�WHQDQW�OHDVHV��
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+�� &RQFXUUHQWO\�ZLWK�WKH�DFTXLVLWLRQ�RI�WKH�5HDO�(VWDWH�DQG�WKH�/RDQ�&ORVLQJ�'DWH��WKH�
7UXVW�ZLOO�HQWHU�LQWR�D�0DVWHU�/HDVH�$JUHHPHQW�ZLWK�([FKDQJH5LJKW�1/3����0DVWHU�/HVVHH��//&��
D�'HODZDUH� OLPLWHG� OLDELOLW\� FRPSDQ\� �³0DVWHU� /HVVHH´�� DQ�$IILOLDWH� RI� WKH�'HSRVLWRU�� XQGHU�
ZKLFK�WKH�7UXVW�ZLOO�DVVLJQ�WR�WKH�0DVWHU�/HVVHH�DOO�ULJKWV�DQG�REOLJDWLRQV�XQGHU�WKH�OHDVHV�WR�ZKLFK�
WKH�5HDO�(VWDWH� LV� FXUUHQWO\� VXEMHFW� DQG� WKH�0DVWHU�/HVVHH�ZLOO� SD\� WKH�$QQXDO�%DVH�5HQW� �DV�
KHUHLQDIWHU�GHILQHG��WR�WKH�7UXVW��

,�� 7KH�7UXVW� KDV� DSSRLQWHG� WKH�0DQDJHU� WR� XQGHUWDNH� FHUWDLQ� DFWLRQV� DQG� SHUIRUP�
FHUWDLQ�GXWLHV�SXUVXDQW�WR�WKLV�7UXVW�$JUHHPHQW����

12:��7+(5()25(�� LQ�FRQVLGHUDWLRQ�RI�WKH�PXWXDO�DJUHHPHQWV�KHUHLQ�FRQWDLQHG�DQG�
RWKHU� JRRG� DQG� YDOXDEOH� FRQVLGHUDWLRQ�� WKH� UHFHLSW� DQG� VXIILFLHQF\� RI� ZKLFK� DUH� KHUHE\�
DFNQRZOHGJHG��WKH�SDUWLHV�KHUHE\�DJUHH�DV�IROORZV��

$57,&/(���
'(),1,7,216�$1'�,17(535(7$7,21�

6HFWLRQ����� 'HILQLWLRQV���&DSLWDOL]HG�WHUPV�XVHG�LQ�WKLV�7UXVW�$JUHHPHQW�VKDOO�KDYH�WKH�
IROORZLQJ�PHDQLQJV��

³$IILOLDWH´�PHDQV��DV�WR�DQ\�3HUVRQ��DQ\�RWKHU�3HUVRQ�WKDW��L��RZQV�GLUHFWO\�RU�LQGLUHFWO\�
WHQ�SHUFHQW�������RU�PRUH�RI�DOO�HTXLW\� LQWHUHVWV� LQ�VXFK�3HUVRQ��DQG�RU� �LL��LV� LQ�&RQWURO�RI�� LV�
&RQWUROOHG�E\�RU�LV�XQGHU�FRPPRQ�&RQWURO�ZLWK�VXFK�3HUVRQ��DQG�RU��LLL��LV�D�GLUHFWRU�RU�RIILFHU�RI��
RU�D�JHQHUDO�SDUWQHU�RU�PDQDJLQJ�PHPEHU�LQ��VXFK�3HUVRQ�RU�RI�DQ�$IILOLDWH�RI�VXFK�3HUVRQ��

³$QQXDO�%DVH�5HQW´�PHDQV�WKH�DPRXQW�RI�UHQW�SD\DEOH�HDFK�\HDU�E\�WKH�0DVWHU�/HVVHH�WR�
WKH�7UXVW�SXUVXDQW�WR�WKH�0DVWHU�/HDVH�$JUHHPHQW��

³%HQHILFLDO�,QWHUHVW´�PHDQV�D�EHQHILFLDO�LQWHUHVW�LQ�WKH�7UXVW��DV�VXFK�WHUP�LV�XVHG�LQ�WKH�
6WDWXWRU\�7UXVW�$FW��ZKLFK�LQWHUHVWV�VKDOO�EH�&ODVV���%HQHILFLDO�,QWHUHVWV�DQG�RU�&ODVV���%HQHILFLDO�
,QWHUHVWV��

³%HQHILFLDO� 2ZQHU´� PHDQV� HDFK� 3HUVRQ� ZKR�� DW� WKH� WLPH� RI� GHWHUPLQDWLRQ�� KROGV� D�
%HQHILFLDO�,QWHUHVW�DV�UHIOHFWHG�RQ�WKH�PRVW�UHFHQW�2ZQHUVKLS�5HFRUGV��

³%XVLQHVV�'D\´�PHDQV�DQ\�GD\�RWKHU�WKDQ�D�6DWXUGD\��6XQGD\�RU�DQ\�RWKHU�GD\�RQ�ZKLFK�
QDWLRQDO�EDQNV�LQ�1HZ�<RUN��1HZ�<RUN�RU�'HV�0RLQHV��,RZD��RU�WKH�SODFH�RI�EXVLQHVV�RI�WKH�WUXVWHH�
XQGHU�D�6HFXULWL]DWLRQ��RU��LI�QR�6HFXULWL]DWLRQ�KDV�RFFXUUHG��/HQGHU���RU�DQ\�VHUYLFHU�RI�WKH�/RDQ�
RU�WKH�ILQDQFLDO�LQVWLWXWLRQ�WKDW�PDLQWDLQV�DQ\�FROOHFWLRQ�DFFRXQW�IRU�RU�RQ�EHKDOI�RI�DQ\�VHUYLFHU�RI�
WKH�/RDQ�RU�DQ\�5HVHUYH�)XQGV�RU�WKH�1HZ�<RUN�6WRFN�([FKDQJH�RU�WKH�)HGHUDO�5HVHUYH�%DQN�RI�
1HZ�<RUN�LV�QRW�RSHQ�IRU�EXVLQHVV��

³&HUWLILFDWH�RI�7UXVW´�PHDQV�WKH�FHUWLILFDWH�RI�WUXVW�RI�WKH�7UXVW�LQ�VXEVWDQWLDOO\�WKH�IRUP�RI�
([KLELW�%��

³&ODVV���%HQHILFLDO�,QWHUHVWV´�PHDQV�WKH�%HQHILFLDO�,QWHUHVWV�KHOG�E\�WKH�,QYHVWRUV��

³&ODVV���%HQHILFLDO�,QWHUHVWV´�PHDQV�WKH�%HQHILFLDO�,QWHUHVWV�KHOG�E\�WKH�'HSRVLWRU��
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³&ODVV���%HQHILFLDO�2ZQHUV´�PHDQV�WKH�KROGHUV�RI�&ODVV���%HQHILFLDO�,QWHUHVWV��

³&ODVV���%HQHILFLDO�2ZQHU´�PHDQV�WKH�KROGHUV�RI�&ODVV���%HQHILFLDO�,QWHUHVWV��

³&ORVLQJ�'DWH´�PHDQV�WKDW�GDWH�RI�WKH�ILUVW�VDOH�RI�&ODVV���%HQHILFLDO�,QWHUHVWV��

³&RGH´�PHDQV�WKH�,QWHUQDO�5HYHQXH�&RGH�RI�������DV�DPHQGHG�IURP�WLPH�WR�WLPH��

³&RQYHUVLRQ´�KDV�WKH�PHDQLQJ�JLYHQ�WR�VXFK�WHUP�LQ�6HFWLRQ�����E���

³&RQYHUVLRQ�1RWLFH´�PHDQV�WKH�QRWLFH��LQ�VXEVWDQWLDOO\�WKH�IRUP�RI�([KLELW�)��LVVXHG�E\�WKH�
'HSRVLWRU�WR�WKH�7UXVWHH�DQG�WKH�0DQDJHU��

³&RQWURO´�PHDQV��ZLWK�UHVSHFW�WR�DQ\�3HUVRQ��WKH�SRVVHVVLRQ��GLUHFWO\�RU�LQGLUHFWO\��RI�WKH�
SRZHU�WR�GLUHFW�RU�FDXVH�WKH�GLUHFWLRQ�RI�WKH�PDQDJHPHQW�DQG�SROLFLHV�RI�VXFK�3HUVRQ��ZKHWKHU�
WKURXJK�WKH�RZQHUVKLS�RI�YRWLQJ�VHFXULWLHV�RU�RWKHU�EHQHILFLDO�LQWHUHVWV��E\�FRQWUDFW�RU�RWKHUZLVH��
DQG�&RQWURO�VKDOO�QRW�EH�GHHPHG�DEVHQW�VROHO\�EHFDXVH�DQRWKHU�3HUVRQ�VKDOO�KDYH�YHWR�SRZHU�ZLWK�
UHVSHFW� WR� PDMRU� GHFLVLRQV�� 7KH� WHUPV� ³&RQWUROOHG´� DQG� ³&RQWUROOLQJ´� VKDOO� KDYH� FRUUHODWLYH�
PHDQLQJV���

³'HSRVLWRU´�KDV�WKH�PHDQLQJ�JLYHQ�WR�VXFK�WHUP�LQ�WKH�LQWURGXFWRU\�SDUDJUDSK�KHUHRI��

³'LVSRVLWLRQ´�PHDQV�DQ\�VDOH��GLVSRVLWLRQ��WUDQVIHU��PHUJHU�RU�H[FKDQJH�UROO�XS�WUDQVDFWLRQ�
SXUVXDQW�WR�6HFWLRQ�����RI�WKH�&RGH�ZLWK�UHVSHFW�WR�WKH�5HDO�(VWDWH��

³(IIHFWLYH�'DWH´�PHDQV�WKH�GDWH�RI�WKLV�7UXVW�$JUHHPHQW�DV�VSHFLILHG�LQ�WKH�LQWURGXFWRU\�
SDUDJUDSK�KHUHRI��

³(PEDUJRHG�3HUVRQ´�KDV�WKH�PHDQLQJ�DVVLJQHG�WR�WKDW�WHUP�LQ�WKH�/RDQ�$JUHHPHQW��

³(YHQW�RI�'HIDXOW´�KDV�WKH�PHDQLQJ�DVVLJQHG�WR�WKDW�WHUP�LQ�WKH�/RDQ�$JUHHPHQW��

³([KLELW´�PHDQV�DQ�H[KLELW�DWWDFKHG�WR�WKLV�7UXVW�$JUHHPHQW��XQOHVV�RWKHUZLVH�VSHFLILHG��

³)LQDQFLQJ�'RFXPHQWV´�PHDQV�WKH�³/RDQ�'RFXPHQWV´�DV�VXFK�WHUP�LV�GHILQHG�LQ�WKH�/RDQ�
$JUHHPHQW��DV�VXFK�/RDQ�'RFXPHQWV�PD\�KHUHDIWHU�EH�DPHQGHG��UHVWDWHG��H[WHQGHG��LQFUHDVHG��
VXSSOHPHQWHG��VHYHUHG�RU�RWKHUZLVH�PRGLILHG�IURP�WLPH�WR�WLPH� 

³,QGHSHQGHQW�'LUHFWRU´�PHDQV�D�WUXVWHH�RI�WKH�7UXVW��ZKR�VKDOO�EH�DQ�LQGLYLGXDO�ZLWK�DW�
OHDVW�WKUHH�����\HDUV�RI�HPSOR\PHQW�H[SHULHQFH�VHUYLQJ�DV�DQ�LQGHSHQGHQW�GLUHFWRU�DW�WKH�WLPH�RI�
DSSRLQWPHQW� ZKR� LV� SURYLGHG� E\�� DQG� LV� LQ� JRRG� VWDQGLQJ�ZLWK�� &7�&RUSRUDWLRQ�� &RUSRUDWLRQ�
6HUYLFH� &RPSDQ\�� 1DWLRQDO� 5HJLVWHUHG� $JHQWV�� ,QF��� :LOPLQJWRQ� 7UXVW� &RPSDQ\�� 6WHZDUW�
0DQDJHPHQW� &RPSDQ\�� /RUG� 6HFXULWLHV� &RUSRUDWLRQ� RU�� LI� QRQH� RI� WKRVH� FRPSDQLHV� LV� WKHQ�
SURYLGLQJ�SURIHVVLRQDO�LQGHSHQGHQW�GLUHFWRUV��WUXVWHHV�RU�PDQDJHUV�RU��DIWHU�D�6HFXULWL]DWLRQ�LV�QRW�
DFFHSWDEOH� WR� WKH� 5DWLQJ� $JHQFLHV� �DV� GHILQHG� LQ� WKH� /RDQ� $JUHHPHQW��� DQRWKHU�
QDWLRQDOO\�UHFRJQL]HG�FRPSDQ\�UHDVRQDEO\�DSSURYHG�E\�/HQGHU�DQG�LI�UHTXLUHG�E\�/HQGHU�DIWHU�D�
6HFXULWL]DWLRQ�� WKH�5DWLQJ�$JHQFLHV�� LQ� HDFK� FDVH� WKDW� LV� QRW� DQ�$IILOLDWH� RI� WKH�7UXVW� DQG� WKDW�
SURYLGHV�SURIHVVLRQDO�LQGHSHQGHQW�GLUHFWRUV��WUXVWHHV�RU�PDQDJHUV�DQG�RWKHU�FRUSRUDWH�VHUYLFHV�LQ�
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WKH�RUGLQDU\�FRXUVH�RI�LWV�EXVLQHVV��DQG�ZKLFK�LQGLYLGXDO�LV�GXO\�DSSRLQWHG�DV�D�WUXVWHH�RI�WKH�7UXVW�
DQG� LV� QRW�� DQG� KDV� QHYHU� EHHQ�� DQG�ZLOO� QRW�ZKLOH� VHUYLQJ� DV� LQGHSHQGHQW� GLUHFWRU�� WUXVWHH� RU�
PDQDJHU� EH�� �L�� D� PHPEHU� �RWKHU� WKDQ� DQ� LQGHSHQGHQW�� QRQ�HFRQRPLF� ³VSULQJLQJ´� PHPEHU���
SDUWQHU��HTXLW\KROGHU��EHQHILFLDU\��PDQDJHU��GLUHFWRU��RIILFHU�RU�HPSOR\HH�RI�WKH�7UXVW��RU�DQ\�RI�
LWV� UHVSHFWLYH� HTXLW\KROGHUV�� EHQHILFLDULHV� RU� $IILOLDWHV� �RWKHU� WKDQ� DV� DQ� LQGHSHQGHQW� GLUHFWRU��
WUXVWHH�RU�PDQDJHU�RI�DQ�$IILOLDWH�RI�WKH�7UXVW�WKDW�LV�QRW�LQ�WKH�GLUHFW�FKDLQ�RI�RZQHUVKLS�RI�WKH�
7UXVW�DQG�WKDW�LV�UHTXLUHG�E\�D�FUHGLWRU�WR�EH�D�VLQJOH�SXUSRVH�EDQNUXSWF\�UHPRWH�HQWLW\��SURYLGHG�
WKDW� VXFK� LQGHSHQGHQW� GLUHFWRU�� WUXVWHH� RU� PDQDJHU� LV� HPSOR\HG� E\� D� FRPSDQ\� WKDW� URXWLQHO\�
SURYLGHV� SURIHVVLRQDO� LQGHSHQGHQW� GLUHFWRUV�� WUXVWHHV� RU� PDQDJHUV� LQ� WKH� RUGLQDU\� FRXUVH� RI�
EXVLQHVV����LL��D�FXVWRPHU��FUHGLWRU��VXSSOLHU�RU�VHUYLFH�SURYLGHU��LQFOXGLQJ�SURYLGHU�RI�SURIHVVLRQDO�
VHUYLFHV��WR�WKH�7UXVW�RU�DQ\�RI�LWV�UHVSHFWLYH�HTXLW\KROGHUV��EHQHILFLDULHV�RU�$IILOLDWHV��RWKHU�WKDQ�
D� QDWLRQDOO\�UHFRJQL]HG� FRPSDQ\� WKDW� URXWLQHO\� SURYLGHV� SURIHVVLRQDO� LQGHSHQGHQW� GLUHFWRUV��
WUXVWHHV�RU�PDQDJHUV�DQG�RWKHU�FRUSRUDWH�VHUYLFHV�WR�WKH�7UXVW�RU�DQ\�RI�LWV�UHVSHFWLYH�HTXLW\KROGHUV��
EHQHILFLDULHV�RU�$IILOLDWHV�LQ�WKH�RUGLQDU\�FRXUVH�RI�EXVLQHVV����LLL��D�IDPLO\�PHPEHU�RI�DQ\�VXFK�
PHPEHU�� SDUWQHU�� HTXLW\KROGHU�� EHQHILFLDU\�� PDQDJHU�� GLUHFWRU�� RIILFHU�� HPSOR\HH�� FUHGLWRU��
VXSSOLHU� RU� VHUYLFH� SURYLGHU�� RU� �LY�� D� 3HUVRQ� WKDW�&RQWUROV� RU� LV� XQGHU� FRPPRQ�&RQWURO�ZLWK�
�ZKHWKHU�GLUHFWO\��LQGLUHFWO\�RU�RWKHUZLVH��DQ\�RI�WKH�3HUVRQV�UHIHUUHG�WR�LQ�FODXVHV��L����LL��RU��LLL��
DERYH��$�QDWXUDO�SHUVRQ�ZKR�RWKHUZLVH�VDWLVILHV�WKH�IRUHJRLQJ�GHILQLWLRQ�RWKHU�WKDQ�VXESDUDJUDSK�
�L��E\�UHDVRQ�RI�EHLQJ�WKH�LQGHSHQGHQW�GLUHFWRU�RU�WUXVWHH�VKDOO�QRW�EH�GLVTXDOLILHG�IURP�VHUYLQJ�DV�
DQ�LQGHSHQGHQW�GLUHFWRU�RU�WUXVWHH�RI�WKH�7UXVW��SURYLGHG�WKDW�WKH�IHHV�WKDW�VXFK�LQGLYLGXDO�HDUQV�
IURP�VHUYLQJ�DV�LQGHSHQGHQW�GLUHFWRUV��WUXVWHHV�RU�PDQDJHUV�RI�VXFK�$IILOLDWHV�LQ�DQ\�JLYHQ�\HDU�
FRQVWLWXWH�LQ�WKH�DJJUHJDWH�OHVV�WKDQ�ILYH�SHUFHQW������RI�VXFK�LQGLYLGXDO¶V�DQQXDO�LQFRPH�IRU�WKDW�
\HDU��

³,QGHSHQGHQW�'LUHFWRU�(YHQW´�PHDQV��ZLWK�UHVSHFW�WR�DQ�,QGHSHQGHQW�'LUHFWRU���L��DQ\�DFWV�
RU�RPLVVLRQV�E\�VXFK�,QGHSHQGHQW�'LUHFWRU�WKDW�FRQVWLWXWH�ZLOOIXO�GLVUHJDUG�RI�VXFK�,QGHSHQGHQW�
'LUHFWRU¶V�GXWLHV�XQGHU�WKH�DSSOLFDEOH�RUJDQL]DWLRQDO�GRFXPHQWV���LL��VXFK�,QGHSHQGHQW�'LUHFWRU�
HQJDJLQJ�LQ�RU�EHLQJ�FKDUJHG�ZLWK��RU�EHLQJ�FRQYLFWHG�RI��IUDXG�RU�RWKHU�DFWV�FRQVWLWXWLQJ�D�FULPH�
XQGHU�DQ\�ODZ�DSSOLFDEOH�WR�VXFK�,QGHSHQGHQW�'LUHFWRU���LLL��VXFK�,QGHSHQGHQW�'LUHFWRU�LV�XQDEOH�
WR�SHUIRUP�KLV�RU�KHU�GXWLHV�DV�,QGHSHQGHQW�'LUHFWRU�GXH�WR�GHDWK��GLVDELOLW\�RU�LQFDSDFLW\��RU��LY��
VXFK�,QGHSHQGHQW�'LUHFWRU�QR�ORQJHU�PHHWLQJ�WKH�GHILQLWLRQ�RI�,QGHSHQGHQW�'LUHFWRU�LQ�WKLV�7UXVW�
$JUHHPHQW��

³,QYHVWRUV´�PHDQV�SXUFKDVHUV�RI�&ODVV���%HQHILFLDO�,QWHUHVWV��

³/HQGHU´�KDV�WKH�PHDQLQJ�JLYHQ�WR�VXFK�WHUP�LQ�5HFLWDO�&��

³/HQGHU�&RQVHQW´�PHDQV��L��ZLWK�UHVSHFW�WR�DQ\�DFWLRQ�WDNHQ�DW�DQ\�WLPH�EHIRUH�WKH�/RDQ��
RU� DQ\� SRUWLRQ� WKHUHRI� KDV� EHHQ� VROG� RU� DVVLJQHG� WR� D� VHFXULWL]DWLRQ� WUXVW�� WKDW� WKH� /HQGHU� KDV�
FRQVHQWHG�LQ�ZULWLQJ�WR�VXFK�DFWLRQ��DQG��LL��ZLWK�UHVSHFW�WR�DQ\�DFWLRQ�WDNHQ�DW�DQ\�WLPH�DIWHU�WKH�
/RDQ�RU�DQ\�SRUWLRQ�WKHUHRI�KDV�EHHQ�VROG�RU�DVVLJQHG�WR�D�VHFXULWL]DWLRQ�WUXVW��WKDW�WKH�/HQGHU�KDV�
FRQVHQWHG�LQ�ZULWLQJ�DQG�HDFK�5DWLQJ�$JHQF\�VKDOO�KDYH�EHHQ�JLYHQ�WHQ�GD\V�SULRU�QRWLFH�WKHUHRI�
DQG�WKDW�HDFK�RI�WKH�5DWLQJ�$JHQFLHV�VKDOO�KDYH�QRWLILHG�WKH�0DQDJHU�LQ�ZULWLQJ�WKDW�VXFK�DFWLRQ�
ZLOO�QRW�UHVXOW�LQ�D�UHGXFWLRQ�RU�ZLWKGUDZDO�RI�WKH�WKHQ�FXUUHQW�UDWLQJ�E\�VXFK�5DWLQJ�$JHQF\�RI�
DQ\�RI�WKH�VHFXULWLHV�LVVXHG�E\�VXFK�VHFXULWL]DWLRQ�WUXVW��

³/HQGHU�&RQYHUVLRQ�1RWLFH´�KDV�WKH�PHDQLQJ�VHW�IRUWK�LQ�6HFWLRQ�����D������



 

� �
�

�

³//&´�PHDQV�D�QHZO\�IRUPHG�'HODZDUH�OLPLWHG�OLDELOLW\�FRPSDQ\��

³//&�$JUHHPHQW´�KDV�WKH�PHDQLQJ�JLYHQ�WR�VXFK�WHUP�LQ�6HFWLRQ�����D���

�³/RDQ�$JUHHPHQW´�PHDQV�WKDW�FHUWDLQ�/RDQ�$JUHHPHQW�WR�EH�HQWHUHG�LQWR�EHWZHHQ�/HQGHU�
DQG�WKH�7UXVW��DV�ERUURZHU��LQ�FRQQHFWLRQ�ZLWK�WKH�DFTXLVLWLRQ�RI�WKH�5HDO�(VWDWH��DV�WKH�VDPH�PD\�
KHUHDIWHU�EH�DPHQGHG��UHVWDWHG��H[WHQGHG��LQFUHDVHG��VXSSOHPHQWHG��VHYHUHG�RU�RWKHUZLVH�PRGLILHG�
IURP�WLPH�WR�WLPH��

³/RDQ�&ORVLQJ�'DWH´�PHDQV�WKH�GDWH�RI�WKH�FORVLQJ�DQG�IXQGLQJ�RI�WKH�/RDQ�WR�WKH�7UXVW��

³0DQDJHU´�PHDQV�([FKDQJH5LJKW�$VVHW�0DQDJHPHQW��//&��D�&DOLIRUQLD�OLPLWHG�OLDELOLW\�
FRPSDQ\�RU�DQ\�VXFFHVVRU�PDQDJHU�DSSRLQWHG�SXUVXDQW�WR�WKH�WHUPV�RI�WKLV�7UXVW�$JUHHPHQW��

³0DVWHU�/HDVH�$JUHHPHQW´�PHDQV�WKDW�0DVWHU�/HDVH�$JUHHPHQW�EHWZHHQ�WKH�7UXVW�DQG�WKH�
0DVWHU� /HVVHH� UHODWLQJ� WR� WKH� 5HDO� (VWDWH�� WRJHWKHU� ZLWK� DOO� DPHQGPHQWV�� VXSSOHPHQWV� DQG�
PRGLILFDWLRQV�WKHUHWR��

³0DVWHU�/HVVHH´�KDV�WKH�PHDQLQJ�JLYHQ�WR�VXFK�WHUP�LQ�5HFLWDO�+��

³0DWHULDO�$FWLRQ´�PHDQV�WR�ILOH�D�SHWLWLRQ�IRU�UHOLHI�ZLWK�UHVSHFW�WR�WKH�7UXVW�XQGHU�7LWOH�
���� 8QLWHG� 6WDWHV� &RGH� �RU� DQ\� VXFFHVVRU� VWDWXWH��� WR� LQVWLWXWH� SURFHHGLQJV� WR� KDYH� WKH� 7UXVW�
GHFODUHG�EDQNUXSW�RU�LQVROYHQW��RU�FRQVHQW�WR�WKH�LQVWLWXWLRQ�RI�EDQNUXSWF\��LQVROYHQF\�RU�VLPLODU�
SURFHHGLQJV�DJDLQVW�WKH�7UXVW��RU�ILOH�D�SHWLWLRQ�VHHNLQJ��RU�FRQVHQW�WR��UHRUJDQL]DWLRQ�RU�UHOLHI�ZLWK�
UHVSHFW�WR�WKH�7UXVW�XQGHU�DQ\�DSSOLFDEOH�)HGHUDO�RU�VWDWH�ODZ�UHODWLQJ�WR�EDQNUXSWF\�RU�LQVROYHQF\��
RU�FRQVHQW� WR� WKH�DSSRLQWPHQW�RI�D� UHFHLYHU�� OLTXLGDWRU��DVVLJQHH�� WUXVWHH�� VHTXHVWUDWRU� �RU�RWKHU�
VLPLODU�RIILFLDO��RI�WKH�7UXVW�RU�DQ\�PDWHULDO�SDUW�RI�WKH�7UXVW�(VWDWH��RU�PDNH�DQ\�DVVLJQPHQW�IRU�
WKH� EHQHILW� RI� FUHGLWRUV� RI� WKH� 7UXVW�� RU� DGPLW� LQ�ZULWLQJ� WKH�7UXVW¶V� LQDELOLW\� WR� SD\� LWV� GHEWV�
JHQHUDOO\� DV� WKH\�EHFRPH�GXH��RU� WDNH� DFWLRQ� LQ� IXUWKHUDQFH�RI�DQ\� VXFK�DFWLRQ��RU�GLVVROYH�RU�
OLTXLGDWH�WKH�7UXVW��RWKHU�WKDQ�IROORZLQJ�WKH�FRQYH\DQFH�RI�WKH�5HDO�(VWDWH�DV�SURYLGHG�LQ�6HFWLRQ�
������RU�FRQVROLGDWH�RU�PHUJH�WKH�7UXVW�ZLWK�RU�LQWR�DQ\�3HUVRQ��RU�VHOO��RWKHU�WKDQ�DV�SURYLGHG�LQ�
6HFWLRQ������RU�H[FKDQJH�DOO�RU�VXEVWDQWLDOO\�DOO�RI�WKH�7UXVW�(VWDWH��

³0DWXULW\�'DWH´�KDV�WKH�PHDQLQJ�DVVLJQHG�WR�WKDW�WHUP�LQ�WKH�/RDQ�$JUHHPHQW��

³2ZQHUVKLS�5HFRUGV´�PHDQV�WKH�UHFRUGV�PDLQWDLQHG�E\�WKH�0DQDJHU��VXEVWDQWLDOO\�LQ�WKH�
IRUP�RI�([KLELW�&��LQGLFDWLQJ�IURP�WLPH�WR�WLPH�WKH�QDPH��PDLOLQJ�DGGUHVV�DQG�3HUFHQWDJH�6KDUH�
RI�HDFK�%HQHILFLDO�2ZQHU��ZKLFK�UHFRUGV�VKDOO�EH�UHYLVHG�E\�WKH�0DQDJHU�FRQWHPSRUDQHRXVO\�WR�
UHIOHFW�WKH�LVVXDQFH�RI�%HQHILFLDO�,QWHUHVWV��FKDQJHV�LQ�PDLOLQJ�DGGUHVVHV�RU�RWKHU�FKDQJHV��

³3HUFHQWDJH�6KDUH´�PHDQV�� IRU� HDFK�%HQHILFLDO�2ZQHU�� WKH�SHUFHQWDJH�RI� WKH� DJJUHJDWH�
%HQHILFLDO� ,QWHUHVW� LQ� WKH�7UXVW�KHOG�E\� VXFK�%HQHILFLDO�2ZQHU�DV� UHIOHFWHG�RQ� WKH�PRVW� UHFHQW�
2ZQHUVKLS�5HFRUGV���)RU�WKH�DYRLGDQFH�RI�GRXEW��WKH�VXP�RI��D��WKH�3HUFHQWDJH�6KDUH�RI�WKH�&ODVV�
��%HQHILFLDO�,QWHUHVWV�DQG��E��WKH�3HUFHQWDJH�6KDUH�RI�WKH�&ODVV���%HQHILFLDO�,QWHUHVWV�DW�DOO�WLPHV�
VKDOO�EH�������

³3HUPLWWHG�,QYHVWPHQW´�KDV�WKH�PHDQLQJ�VHW�IRUWK�LQ�6HFWLRQ������
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³3HUVRQ´�PHDQV� DQ\� LQGLYLGXDO�� FRUSRUDWLRQ�� SDUWQHUVKLS�� MRLQW� YHQWXUH�� OLPLWHG� OLDELOLW\�
FRPSDQ\�� HVWDWH�� WUXVW�� XQLQFRUSRUDWHG� DVVRFLDWLRQ�� DQ\� IHGHUDO�� VWDWH�� FRXQW\� RU� PXQLFLSDO�
JRYHUQPHQW�RU�DQ\�EXUHDX��GHSDUWPHQW�RU�DJHQF\�WKHUHRI�DQG�DQ\�ILGXFLDU\�DFWLQJ�LQ�VXFK�FDSDFLW\�
RQ�EHKDOI�RI�DQ\�RI�WKH�IRUHJRLQJ��

³3URSHUW\�0DQDJHU´�PHDQV�1/3�0DQDJHPHQW��//&��DQ�,RZD�OLPLWHG�OLDELOLW\�FRPSDQ\�RU�
DQ\�VXFFHVVRU�SURSHUW\�PDQDJHU�DSSRLQWHG�SXUVXDQW�WR�WKH�WHUPV�RI�WKLV�7UXVW�$JUHHPHQW��

³3XUFKDVH�$JUHHPHQW´�PHDQV�WKH�DJUHHPHQW�WR�EH�HQWHUHG�LQWR�E\�WKH�7UXVW��WKURXJK�WKH�
0DQDJHU���WKH�'HSRVLWRU�DQG�HDFK�,QYHVWRU�ZLWK�UHVSHFW�WR�WKH�DFTXLVLWLRQ�RI�&ODVV���%HQHILFLDO�
,QWHUHVWV��

³5DWLQJ�$JHQF\´�KDV�WKH�PHDQLQJ�DVVLJQHG�WR�WKDW�WHUP�LQ�WKH�/RDQ�$JUHHPHQW��

³5HDO�(VWDWH´�KDV�WKH�PHDQLQJ�JLYHQ�WR�VXFK�WHUP�LQ�5HFLWDO�%�KHUHRI��

³5HDO� (VWDWH� $JUHHPHQW´� PHDQV� WKH� SXUFKDVH� DJUHHPHQWV� UHODWLQJ� WR� WKH� 5HDO� (VWDWH�
EHWZHHQ�WKH�7UXVW�DQG�6HOOHUV��DQG�DOO�DPHQGPHQWV�DQG�VXSSOHPHQWV�WKHUHWR��WRJHWKHU�ZLWK�DOO�RWKHU�
GRFXPHQWV�DQG�DJUHHPHQWV�H[HFXWHG�LQ�FRQQHFWLRQ�WKHUHZLWK�RU�FRQWHPSODWHG�WKHUHE\��

³5HJXODWLRQV´�PHDQV�8�6��7UHDVXU\�5HJXODWLRQV�SURPXOJDWHG�XQGHU�WKH�&RGH��

³5HVHUYH�)XQGV´�KDV�WKH�PHDQLQJ�DVVLJQHG�WR�WKDW�WHUP�LQ�WKH�/RDQ�$JUHHPHQW�

³5HVHUYHV´�KDV�WKH�PHDQLQJ�JLYHQ�WR�VXFK�WHUP�LQ�6HFWLRQ������

³6HFUHWDU\�RI�6WDWH´�KDV�WKH�PHDQLQJ�JLYHQ�WR�VXFK�WHUP�LQ�6HFWLRQ�����E���

³6HFWLRQ´�PHDQV�D�VHFWLRQ�RI�WKLV�7UXVW�$JUHHPHQW��XQOHVV�RWKHUZLVH�VSHFLILHG��

³6HFXULWLHV�$FW´�PHDQV�WKH�6HFXULWLHV�$FW�RI�������DV�DPHQGHG��

³6HFXULWL]DWLRQ´�KDV�WKH�PHDQLQJ�DVVLJQHG�WR�WKDW�WHUP�LQ�WKH�/RDQ�$JUHHPHQW��

³6HOOHUV´�KDV�WKH�PHDQLQJ�JLYHQ�WR�VXFK�WHUP�LQ�5HFLWDO�%�KHUHRI��

³6WDWXWRU\�7UXVW�$FW´�KDV�WKH�PHDQLQJ�JLYHQ�WR�VXFK�WHUP�LQ�5HFLWDO�$�KHUHRI��

³7UDQVDFWLRQ� 'RFXPHQWV´� PHDQV� WKH� 7UXVW� $JUHHPHQW�� WKH� 3XUFKDVH� $JUHHPHQW�� WKH�
0DVWHU�/HDVH�$JUHHPHQW�DQG�WKH�)LQDQFLQJ�'RFXPHQWV��WRJHWKHU�ZLWK�DQ\�RWKHU�GRFXPHQWV�WR�EH�
H[HFXWHG�LQ�IXUWKHUDQFH�RI�WKH�LQYHVWPHQW�DFWLYLWLHV�RI�WKH�7UXVW��

³7UXVW� $JUHHPHQW´� KDV� WKH�PHDQLQJ� JLYHQ� WR� VXFK� WHUP� LQ� WKH� LQWURGXFWRU\� SDUDJUDSK�
KHUHRI��

³7UXVW�(VWDWH´�PHDQV�DOO�RI�WKH�7UXVW¶V�ULJKW��WLWOH��DQG�LQWHUHVW�LQ�DQG�WR��D��WKH�UHDO�SURSHUW\��
FRQVLVWLQJ�RI�DOO�WKH�5HDO�(VWDWH�DQG�LPSURYHPHQWV�WKHUHRQ���E��WKH�ULJKWV�DQG�UHPHGLHV�XQGHU�WKH�
0DVWHU�/HDVH�$JUHHPHQW���LLL��WKH�VSHFLILHG�SD\PHQWV�UHTXLUHG�WR�EH�PDGH�XQGHU�WKH�WHQDQW�OHDVHV�
ZLWK�UHVSHFW�WR�WKH�5HDO�(VWDWH���LY��DPRXQWV�LQ�RU�WR�EH�GHSRVLWHG�LQ�WKH�5HVHUYHV��DQG��Y��DQ\�
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SURFHHGV�RI�WKH�IRUHJRLQJ��

³7UXVW�<HDU´�PHDQV��D��LQLWLDOO\��WKH�SHULRG�RI�WLPH�FRPPHQFLQJ�RQ�WKH�/RDQ�&ORVLQJ�'DWH�
DQG�HQGLQJ�RQ�WKH�GDWH�WKDW�LV����PRQWKV�ODWHU�DQG��E��VXEVHTXHQWO\��HDFK�VXFFHVVLYH����PRQWK�
SHULRG�WKHUHDIWHU��

³7UXVWHH´�PHDQV�*UHJRU\�+DUULVRQ�RU�DQ\�VXFFHVVRU�WUXVWHH�DSSRLQWHG�SXUVXDQW�WR�6HFWLRQ�
����D��RI�WKLV�7UXVW�$JUHHPHQW��

³7UXVWHH�&RYHUHG�([SHQVHV´�KDV�WKH�PHDQLQJ�JLYHQ�WR�VXFK�WHUP�LQ�6HFWLRQ������

³7UXVWHH�,QGHPQLILHG�3HUVRQV´�KDV�WKH�PHDQLQJ�JLYHQ�WR�VXFK�WHUP�LQ�6HFWLRQ������

$57,&/(���
*(1(5$/�0$77(56 

6HFWLRQ����� 2UJDQL]DWLRQDO�0DWWHUV��

�D�� *UHJRU\�+DUULVRQ�LV�KHUHE\�DSSRLQWHG�DV�WKH�7UXVWHH��DQG�*UHJRU\�+DUULVRQ�
KHUHE\�DFFHSWV�VXFK�DSSRLQWPHQW��

�E�� 7KH�'HSRVLWRU�KHUHE\�DXWKRUL]HV�DQG�GLUHFWV�WKH�7UXVWHH�WR�H[HFXWH�DQG�ILOH�
WKH� &HUWLILFDWH� RI� 7UXVW� LQ� WKH� RIILFH� RI� WKH� 6HFUHWDU\� RI� 6WDWH� RI� WKH� 6WDWH� RI� 'HODZDUH� �WKH�
³6HFUHWDU\�RI�6WDWH´���DQG�DXWKRUL]HV�WKH�7UXVWHH�WR�H[HFXWH�DQG�ILOH�LQ�WKH�RIILFH�RI�WKH�6HFUHWDU\�
RI�6WDWH�VXFK�FHUWLILFDWHV�DV�PD\�IURP�WLPH�WR�WLPH�EH�UHTXLUHG�XQGHU�WKH�6WDWXWRU\�7UXVW�$FW�RU�
DQ\�RWKHU�'HODZDUH�ODZ��

�F�� 7KH�QDPH�RI�WKH�7UXVW�LV�³([FKDQJH5LJKW�1HW�/HDVHG�3RUWIROLR����'67�´��
$Q\� UHIHUHQFH� WR� WKH� 7UXVW� VKDOO� EH� D� UHIHUHQFH� WR� WKH� VWDWXWRU\� WUXVW� IRUPHG� SXUVXDQW� WR� WKH�
&HUWLILFDWH�RI�7UXVW�DQG�WKLV�7UXVW�$JUHHPHQW�DQG�QRW�WR�WKH�7UXVWHH�RU�WKH�0DQDJHU�LQGLYLGXDOO\�
RU�WR�WKH�RIILFHUV��DJHQWV�RU�HPSOR\HHV�RI�WKH�7UXVW��WKH�7UXVWHH�RU�WKH�0DQDJHU�RU�DQ\�DJHQWV�RU�
UHSUHVHQWDWLYHV�WKHUHRI��

�G�� 7KH�SULQFLSDO�RIILFH�RI�WKH�7UXVW��DQG�VXFK�DGGLWLRQDO�RIILFHV�DV�WKH�0DQDJHU�
PD\� GHWHUPLQH� WR� HVWDEOLVK�� VKDOO� EH� ORFDWHG� DW� VXFK� SODFHV� LQVLGH� RU� RXWVLGH� RI� WKH� 6WDWH� RI�
'HODZDUH�DV�WKH�0DQDJHU�VKDOO�GHVLJQDWH�IURP�WLPH�WR�WLPH��$V�RI�WKH�(IIHFWLYH�'DWH��WKH�SULQFLSDO�
RIILFH�RI�WKH�7UXVW�LV�ORFDWHG�F�R�WKH�0DQDJHU�DW������(��&RORUDGR�%OYG���6XLWH������3DVDGHQD��&$�
�������

�H�� /HJDO�WLWOH�WR�WKH�7UXVW�(VWDWH�VKDOO�EH�YHVWHG�LQ�WKH�7UXVW�DV�D�VHSDUDWH�OHJDO�
HQWLW\��

6HFWLRQ����� 'HFODUDWLRQ�RI�7UXVW�DQG�6WDWHPHQW�RI�,QWHQW��

�D�� 7KH�7UXVWHH�KHUHE\�GHFODUHV�WKDW�LW�VKDOO�KROG�WKH�7UXVW�(VWDWH�LQ�WUXVW�IRU�WKH�
EHQHILW�RI�WKH�%HQHILFLDO�2ZQHUV�XSRQ�WKH�WHUPV�VHW�IRUWK�LQ�WKLV�7UXVW�$JUHHPHQW��

�E�� ,W�LV�WKH�LQWHQWLRQ�RI�WKH�SDUWLHV�WKDW�WKH�7UXVW�FRQVWLWXWH�D�³VWDWXWRU\�WUXVW�´�
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WKH� 7UXVWHH� LV� D� ³WUXVWHH�´� WKH�0DQDJHU� LV� DQ� ³DJHQW´� RI� WKH� 7UXVW�� WKH�%HQHILFLDO�2ZQHUV� DUH�
³EHQHILFLDO�RZQHUV�´�DQG�WKLV�7UXVW�$JUHHPHQW�LV�WKH�³JRYHUQLQJ�LQVWUXPHQW´�RI�WKH�7UXVW��HDFK�
ZLWKLQ�WKH�UHVSHFWLYH�PHDQLQJ�SURYLGHG�LQ�WKH�6WDWXWRU\�7UXVW�$FW��

6HFWLRQ����� 3XUSRVHV���7KH�SXUSRVHV�RI�WKH�7UXVW�DUH��VXEMHFW�WR�WKLV�7UXVW�$JUHHPHQW��
WR�� �D�� DFTXLUH� WKH�5HDO� (VWDWH� DQG� HQWHU� LQWR� WKH�0DVWHU� /HDVH�$JUHHPHQW� DQG� WKH� )LQDQFLQJ�
'RFXPHQWV���E��SUHVHUYH�WKH�FDSLWDO�LQYHVWPHQW�RI�WKH�,QYHVWRUV���F��UHDOL]H�LQFRPH�WKURXJK�WKH�
RZQHUVKLS�DQG�HYHQWXDO�VDOH�RU�GLVSRVLWLRQ�RI�WKH�5HDO�(VWDWH���G��PDNH�PRQWKO\�GLVWULEXWLRQV�WR�
WKH�,QYHVWRUV�IURP�FDVK�JHQHUDWHG�E\�RZQHUVKLS�RI�WKH�5HDO�(VWDWH���H��H[HFXWH�DQ�DJJUHJDWHG�H[LW�
VWUDWHJ\�RQ�EHKDOI�RI�LQYHVWRUV�SULRU�WR�WKH�HQG�RI�\HDU�IRXU��DQG��I��WDNH�RQO\�VXFK�RWKHU�DFWLRQV�DV�
WKH�0DQDJHU�GHHPV�QHFHVVDU\�WR�FDUU\�RXW�WKH�IRUHJRLQJ��

$57,&/(���
3529,6,216�5(/$7,1*�72�7+(�/2$1�$1'�7$;�75($70(17�

6HFWLRQ����� $UWLFOH���6XSHUFHGHV�$OO�2WKHU�3URYLVLRQV�RI�WKLV�7UXVW�$JUHHPHQW���7KLV�
$UWLFOH� �� FRQWDLQV� FHUWDLQ� SURYLVLRQV� UHTXLUHG� E\� WKH� /HQGHU� LQ� FRQQHFWLRQ� ZLWK� WKH� /RDQ� RU�
LQWHQGHG� WR� DFKLHYH� WKH� GHVLUHG� WUHDWPHQW� RI� WKH� 7UXVW�� WKH� %HQHILFLDO� 2ZQHUV� DQG� %HQHILFLDO�
,QWHUHVWV� IRU� 8QLWHG� 6WDWHV� IHGHUDO� LQFRPH� WD[� SXUSRVHV�� � 7R� WKH� H[WHQW� RI� DQ\� LQFRQVLVWHQF\�
EHWZHHQ� WKLV� $UWLFOH� �� DQG� DQ\� RWKHU� SURYLVLRQ� RI� WKLV� 7UXVW� $JUHHPHQW�� WKLV� $UWLFOH� �� VKDOO�
VXSHUFHGH�DQG�EH�FRQWUROOLQJ��SURYLGHG��KRZHYHU��WKDW�QRWKLQJ�LQ�WKLV�$UWLFOH���VKDOO�OLPLW�RU�LPSDLU�
WKH�7UXVW¶V�SRZHU�DQG�DXWKRULW\�WR�H[HFXWH�DQG�GHOLYHU��DQG�WR�SHUIRUP�LWV�REOLJDWLRQV�XQGHU��WKH�
7UDQVDFWLRQ� 'RFXPHQWV� DQG� IXUWKHU� SURYLGHG� WKDW� WKH� UHTXLUHPHQWV� RI� WKLV� $UWLFOH� �� VKDOO� EH�
HQIRUFHDEOH�WR�WKH�PD[LPXP�H[WHQW�SHUPLVVLEOH�XQGHU�WKH�6WDWXWRU\�7UXVW�$FW��

6HFWLRQ����� 3URYLVLRQV�5HODWLQJ�WR�/RDQ��

�D�� 7KLV� 6HFWLRQ� ���� LV� LQWHQGHG� WR� TXDOLI\� WKH� 7UXVW� DV� D� VSHFLDO� SXUSRVH�
EDQNUXSWF\�UHPRWH�HQWLW\�IRU�SXUSRVHV�RI�WKH�/RDQ�DQG�SXUVXDQW�WR�WKH�/RDQ�$JUHHPHQW���6R�ORQJ�
DV�DQ\�SRUWLRQ�RI�WKH�/RDQ�LV�RXWVWDQGLQJ�WKH�SURYLVLRQV�RI�WKLV�6HFWLRQ�����VKDOO�EH�LQ�IXOO�IRUFH�
DQG�HIIHFW��SURYLGHG��KRZHYHU��WKDW�WKH�SURYLVLRQV�RI�WKLV�6HFWLRQ�����VKDOO�FHDVH�WR�EH�RI�IRUFH�RU�
HIIHFW�IROORZLQJ�WKH�UHSD\PHQW�RU�GHIHDVDQFH�RI�WKH�/RDQ�LQ�IXOO��LQ�HDFK�FDVH�LQ�DFFRUGDQFH�ZLWK�
WKH�WHUPV�DQG�FRQGLWLRQV�RI�WKH�)LQDQFLQJ�'RFXPHQWV���:LWKRXW�OLPLWLQJ�WKH�IRUJRLQJ��DOO�RI�WKH�
WHUPV�RI�WKLV�7UXVW�$JUHHPHQW�DUH�IXUWKHU�OLPLWHG�E\�DQG�VXEMHFW�WR�WKH�SURYLVLRQV�RI�WKH�)LQDQFLQJ�
'RFXPHQWV�ZKLOH�WKH�/RDQ�RU�DQ\�SRUWLRQ�WKHUHRI�LV�RXWVWDQGLQJ��

�E�� 7R� WKH� IXOOHVW� H[WHQW� SHUPLWWHG� E\� DSSOLFDEOH� ODZ�� WKH�0DQDJHU� DQG� WKH�
7UXVWHH�VKDOO�QRW�EH�DXWKRUL]HG�RU�HPSRZHUHG��QRU�VKDOO�VXFK�3HUVRQV�SHUPLW�WKH�7UXVW��WR�WDNH�DQ\�
0DWHULDO�$FWLRQ��

�F�� 7KH�0DQDJHU� VKDOO� FDXVH� WKH� 7UXVW� WR� GR� RU� FDXVH� WR� EH� GRQH� DOO� WKLQJV�
QHFHVVDU\� WR�SUHVHUYH� DQG�NHHS� LQ� IXOO� IRUFH� DQG�HIIHFW� LWV� H[LVWHQFH�� ULJKWV� DQG� IUDQFKLVHV�� � ,Q�
IXUWKHUDQFH�RI�WKH�IRUHJRLQJ��DQG�QRWZLWKVWDQGLQJ�DQ\�SURYLVLRQ�KHUHRI�WR�WKH�FRQWUDU\��VR�ORQJ�DV�
DQ\�REOLJDWLRQV�VHFXUHG�E\�WKH�1RWH��DV�GHILQHG�LQ�WKH�/RDQ�$JUHHPHQW��UHPDLQ�RXWVWDQGLQJ�DQG�
QRW�GLVFKDUJHG�LQ�IXOO��WKH�0DQDJHU�FRYHQDQWV�WKDW�WKH�7UXVW�KDV�QRW�DQG�ZLOO�QRW��

���� HQJDJH�LQ�DQ\�EXVLQHVV�RU�DFWLYLW\�RWKHU�WKDQ�WKH�RZQHUVKLS���
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operation and maintenance of the Real Estate, and activities 
incidental thereto; 

(2) acquire or own any assets other than such party’s interest in (i) the 
Real Estate, and (ii) such incidental Personal Property (as defined in 
the Loan Agreement) as may be necessary for the ownership and 
operation of the Real Estate; 

(3) merge into or consolidate with any Person, or dissolve, terminate, 
liquidate in whole or in part, transfer or otherwise dispose of all or 
substantially all of its assets or change its legal structure; 

(4) (i) fail to observe all organizational formalities necessary to 
maintain its separate existence, or fail to preserve its existence as an 
entity duly organized, validly existing and in good standing (if 
applicable) under the applicable Legal Requirements (as defined in 
the Loan Agreement) of the jurisdiction of its organization or 
formation, or (ii) amend, modify, terminate or fail to comply with 
the provisions of its organizational documents, in each case without 
the prior written consent of Lender; 

(5) own any subsidiary, or make any investment in, any Person; 

(6) commingle its assets with the assets of any other Person, or permit 
any Affiliate or constituent party independent access to its bank 
accounts; 

(7) incur any debt, secured or unsecured, direct or contingent (including 
guaranteeing any obligation); 

 

(8) fail to maintain its records, books of account, bank accounts, 
financial statements, accounting records and other entity documents 
separate and apart from those of any other Person; except that 
Trust’s financial position, assets, liabilities, net worth and operating 
results may be included in the consolidated financial statements of 
an Affiliate, provided that (i) appropriate notation shall be made on 
such consolidated financial statements to indicate the separate 
identity of Trust from such Affiliate and that Trust’s assets and 
credit are not available to satisfy the debts and other obligations of 
such Affiliate or any other Person, and (ii) Trust’s assets, liabilities 
and net worth shall also be listed on Trust’s own separate balance 
sheet; 

(9) except for capital contributions or capital distributions permitted 
under the terms and conditions of the Trust’s organizational 
documents and properly reflected on its books and records, enter 
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LQWR� DQ\� WUDQVDFWLRQ�� FRQWUDFW� RU� DJUHHPHQW� ZLWK� DQ\� %HQHILFLDO�
2ZQHU�RU�JXDUDQWRU�RI�WKH�REOLJDWLRQV�RI�7UXVW��RU�DQ\�$IILOLDWH�RI�
WKH�IRUHJRLQJ��H[FHSW�XSRQ�WHUPV�DQG�FRQGLWLRQV�WKDW�DUH�LQWULQVLFDOO\�
IDLU��FRPPHUFLDOO\�UHDVRQDEOH�DQG�VXEVWDQWLDOO\�VLPLODU�WR�WKRVH�WKDW�
ZRXOG�EH�DYDLODEOH�RQ�DQ�DUP¶V�OHQJWK�EDVLV�ZLWK�XQDIILOLDWHG�WKLUG�
SDUWLHV��

����� PDLQWDLQ�LWV�DVVHWV�LQ�VXFK�D�PDQQHU�WKDW�LW�ZLOO�EH�FRVWO\�RU�GLIILFXOW�
WR�VHJUHJDWH��DVFHUWDLQ�RU�LGHQWLI\�LWV�LQGLYLGXDO�DVVHWV�IURP�WKRVH�RI�
DQ\�RWKHU�3HUVRQ��

����� DVVXPH�RU�JXDUDQW\�WKH�GHEWV�RI�DQ\�RWKHU�3HUVRQ��KROG�LWVHOI�RXW�WR�
EH�UHVSRQVLEOH�IRU�WKH�GHEWV�RI�DQ\�RWKHU�3HUVRQ��RU�RWKHUZLVH�SOHGJH�
LWV�DVVHWV�WR�VHFXUH�WKH�REOLJDWLRQV�RI�DQ\�RWKHU�3HUVRQ�RU�KROG�RXW�LWV�
FUHGLW�RU�DVVHWV�DV�EHLQJ�DYDLODEOH�WR�VDWLVI\�WKH�REOLJDWLRQV�RI�DQ\�
RWKHU�3HUVRQ��

����� PDNH� DQ\� ORDQV� RU� DGYDQFHV� WR� DQ\�3HUVRQ�� RU� RZQ� DQ\� VWRFN� RU�
VHFXULWLHV�RI��DQ\�3HUVRQ��RU�EX\�RU�KROG�HYLGHQFH�RI�LQGHEWHGQHVV�
LVVXHG�E\�DQ\�RWKHU�3HUVRQ��

����� IDLO� WR��L��ILOH�LWV�RZQ�WD[�UHWXUQV�VHSDUDWH�IURP�WKRVH�RI�DQ\�RWKHU�
3HUVRQ��H[FHSW�WR�WKH�H[WHQW�WKDW�7UXVW�LV�WUHDWHG�DV�D�³GLVUHJDUGHG�
HQWLW\´�IRU�WD[�SXUSRVHV�DQG�LV�QRW�UHTXLUHG�WR�ILOH�WD[�UHWXUQV�XQGHU�
DSSOLFDEOH�/HJDO�5HTXLUHPHQWV��DQG��LL��SD\�DQ\�WD[HV�UHTXLUHG�WR�EH�
SDLG�XQGHU�DSSOLFDEOH�/HJDO�5HTXLUHPHQWV��SURYLGHG��KRZHYHU��WKDW�
WKH�7UXVW�VKDOO�QRW�KDYH�DQ\�REOLJDWLRQ�WR�UHLPEXUVH�LWV�HTXLW\KROGHUV�
RU� WKHLU� $IILOLDWHV� IRU� DQ\� WD[HV� WKDW� VXFK� HTXLW\KROGHUV� RU� WKHLU�
$IILOLDWHV�PD\�LQFXU�DV�D�UHVXOW�RI�DQ\�SURILWV�RU�ORVVHV�RI�WKH�7UXVW��

����� IDLO�WR��L��KROG�LWVHOI�RXW�WR�WKH�SXEOLF�DV�D�OHJDO�HQWLW\�VHSDUDWH�DQG�
GLVWLQFW�IURP�DQ\�RWKHU�3HUVRQ���LL��FRQGXFW�LWV�EXVLQHVV�VROHO\�LQ�LWV�
RZQ�QDPH�RU��LLL��FRUUHFW�DQ\�NQRZQ�PLVXQGHUVWDQGLQJ�UHJDUGLQJ�LWV�
VHSDUDWH�LGHQWLW\��

����� IDLO�WR�LQWHQG�WR�PDLQWDLQ�DGHTXDWH�FDSLWDO�IRU�WKH�QRUPDO�REOLJDWLRQV�
UHDVRQDEO\�IRUHVHHDEOH�LQ�D�EXVLQHVV�RI�LWV�VL]H�DQG�FKDUDFWHU�DQG�LQ�
OLJKW� RI� LWV� FRQWHPSODWHG� EXVLQHVV� RSHUDWLRQV�� SURYLGHG�� KRZHYHU��
WKDW�WKH�IRUHJRLQJ�VKDOO�QRW�UHTXLUH�WKH�%HQHILFLDO�2ZQHUV�WR�PDNH�
DGGLWLRQDO�FDSLWDO�FRQWULEXWLRQV�WR�7UXVW��

����� ZLWKRXW� WKH� XQDQLPRXV� ZULWWHQ� FRQVHQW� RI� DOO� RI� LWV� WUXVWHHV� RU�
%HQHILFLDO� 2ZQHUV�� DQG� WKH� ZULWWHQ� FRQVHQW� RI� DOO� GLUHFWRUV� RU�
PDQDJHUV�RI�7UXVW�RU�HDFK�63(�&RPSRQHQW�(QWLW\��DV�GHILQHG�LQ�WKH�
/RDQ�$JUHHPHQW���DV�DSSOLFDEOH��LQFOXGLQJ��ZLWKRXW�OLPLWDWLRQ��HDFK�
,QGHSHQGHQW�'LUHFWRU��WDNH�DQ\�0DWHULDO�$FWLRQ�RU�DFWLRQ�WKDW�PLJKW�
FDXVH�VXFK�HQWLW\�WR�EHFRPH�LQVROYHQW���
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����� IDLO� WR� IDLUO\� DQG� UHDVRQDEO\� DOORFDWH� VKDUHG� H[SHQVHV� �LQFOXGLQJ��
ZLWKRXW�OLPLWDWLRQ��VKDUHG�RIILFH�VSDFH�DQG�VHUYLFHV�SHUIRUPHG�E\�DQ�
HPSOR\HH�RI�DQ�$IILOLDWH��DPRQJ�WKH�3HUVRQV�VKDULQJ�VXFK�H[SHQVHV��

����� IDLO�WR�LQWHQG�WR�UHPDLQ�VROYHQW�RU�SD\�LWV�RZQ�OLDELOLWLHV��LQFOXGLQJ��
ZLWKRXW�OLPLWDWLRQ��VDODULHV�RI�LWV�RZQ�HPSOR\HHV��RQO\�IURP�LWV�RZQ�
IXQGV�� SURYLGHG�� KRZHYHU�� WKDW� WKH� IRUHJRLQJ� VKDOO� QRW� UHTXLUH�
7UXVW¶V�%HQHILFLDO�2ZQHUV�WR�PDNH�DGGLWLRQDO�FDSLWDO�FRQWULEXWLRQV�
WR�7UXVW��

����� DFTXLUH�REOLJDWLRQV�RU� VHFXULWLHV�RI� LWV�%HQHILFLDO�2ZQHUV�RU� WKHLU�
DIILOLDWHV��DV�DSSOLFDEOH��

����� IDLO� WR� PDLQWDLQ� D� VXIILFLHQW� QXPEHU� RI� HPSOR\HHV� LQ� OLJKW� RI� LWV�
FRQWHPSODWHG�EXVLQHVV�RSHUDWLRQV��

����� IDLO� WR�PDLQWDLQ� DQG� XVH� VHSDUDWH� VWDWLRQHU\�� LQYRLFHV� DQG� FKHFNV�
EHDULQJ�LWV�RZQ�QDPH���

����� KDYH� DQ\� RI� LWV� REOLJDWLRQV� JXDUDQWHHG� E\� DQ�$IILOLDWH�� H[FHSW� DV�
FRQWHPSODWHG�E\�WKH�/RDQ�'RFXPHQWV���

����� LGHQWLI\�LWVHOI�DV�D�GHSDUWPHQW�RU�GLYLVLRQ�RI�DQ\�RWKHU�3HUVRQ��RU�

����� YLRODWH�RU�FDXVH�WR�EH�YLRODWHG�WKH�DVVXPSWLRQV�PDGH�ZLWK�UHVSHFW�WR�
WKH�7UXVW��*XDUDQWRU��0DVWHU�/HVVHH�RU�DQ\�63(�&RPSRQHQW�(QWLW\�
LQ�DQ\�,QVROYHQF\�2SLQLRQ��

)DLOXUH�RI� WKH�0DQDJHU� WR�FRPSO\�ZLWK�DQ\�RI� WKH�IRUHJRLQJ�FRYHQDQWV�RU�DQ\�RWKHU�FRYHQDQWV�
FRQWDLQHG�LQ�WKLV�7UXVW�$JUHHPHQW�VKDOO�QRW�DIIHFW�WKH�VWDWXV�RI�WKH�7UXVW�DV�D�VHSDUDWH�OHJDO�HQWLW\�
RU�WKH�OLPLWHG�OLDELOLW\�RI�WKH�%HQHILFLDO�2ZQHUV��

�G�� 7KH�0DQDJHU�DQG�WKH�7UXVWHH�HDFK�FRYHQDQWV�DQG�DJUHHV�WKDW�SULRU�WR�WKH�
GDWH�ZKLFK�LV�RQH�\HDU�DQG�RQH�GD\�DIWHU�WKH�GDWH�XSRQ�ZKLFK�DOO�REOLJDWLRQV�XQGHU�WKH�)LQDQFLQJ�
'RFXPHQWV�KDYH�EHHQ�SDLG�LQ�IXOO��QHLWKHU�WKH�0DQDJHU�QRU�WKH�7UXVWHH�ZLOO�LQVWLWXWH�DJDLQVW��RU�
MRLQ�DQ\�RWKHU�3HUVRQ�LQ�LQVWLWXWLQJ�DJDLQVW��WKH�7UXVW�DQ\�EDQNUXSWF\��UHRUJDQL]DWLRQ��DUUDQJHPHQW��
LQVROYHQF\�RU�OLTXLGDWLRQ�SURFHHGLQJ�RU�RWKHU�SURFHHGLQJV�XQGHU�DQ\�DSSOLFDEOH�LQVROYHQF\�ODZ���
7KLV� 6HFWLRQ� ����G�� VKDOO� VXUYLYH� WKH� WHUPLQDWLRQ� RI� WKLV� 7UXVW� $JUHHPHQW� RU� WKH� UHVLJQDWLRQ��
UHPRYDO�RU�UHSODFHPHQW�RI�WKH�7UXVWHH�DQG�RU�0DQDJHU�XQGHU�WKLV�7UXVW�$JUHHPHQW��

�H�� :LWKRXW� LQWHQGLQJ� WR� OLPLW� WKH� SURYLVLRQV� RI� 6HFWLRQ� ����E��� QR�0DWHULDO�
$FWLRQ�VKDOO�EH�WDNHQ��LQVWLWXWHG�RU�MRLQHG�LQ�E\�WKH�7UXVW�ZLWKRXW�WKH�ZULWWHQ�FRQVHQW�RI�ERWK�WKH�
7UXVWHH�DQG�WKH�0DQDJHU��DQG�LI�WKH�7UXVWHH�KDV�UHVLJQHG�RU�EHHQ�UHPRYHG��QR�0DWHULDO�$FWLRQ�
PD\�EH�WDNHQ�XQWLO�D�QHZ�7UXVWHH�VDWLVI\LQJ�WKH�UHTXLUHPHQWV�RI�WKLV�7UXVW�$JUHHPHQW�KDV�EHHQ�
DSSRLQWHG�DQG�KDV�FRQVHQWHG�WR�VXFK�0DWHULDO�$FWLRQ���

�I�� )RU�VR�ORQJ�DV�WKH�/RDQ�RU�DQ\�SRUWLRQ�WKHUHRI�LV�RXWVWDQGLQJ��/HQGHU�LV�DQ�
LQWHQGHG�WKLUG�SDUW\�EHQHILFLDU\�RI�WKLV�7UXVW�$JUHHPHQW���
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�J�� 1RWZLWKVWDQGLQJ�DQ\WKLQJ�WR�WKH�FRQWUDU\�LQ�WKLV�7UXVW�$JUHHPHQW��VR�ORQJ�
DV�WKH�/RDQ�RU�DQ\�SRUWLRQ�WKHUHRI�LV�RXWVWDQGLQJ��QR�SD\PHQW�IURP�WKH�7UXVW�(VWDWH��DV�GLVWLQFW�
IURP�RWKHU�VRXUFHV��VXFK�DV�LQVXUDQFH�SURFHHGV��RI�DQ\�LQGHPQLW\�XQGHU�WKLV�7UXVW�$JUHHPHQW�VKDOO�
EH�SD\DEOH�IURP�DPRXQWV�DOORFDEOH�WR�DQ\�RWKHU�3HUVRQ�SXUVXDQW�WR�WKH�)LQDQFLQJ�'RFXPHQWV���

�K�� :KLOH�WKH�)LQDQFLQJ�'RFXPHQWV�UHPDLQ�LQ�HIIHFW��DQ\�DQG�DOO�ULJKWV�RI�WKH�
,QYHVWRUV�SXUVXDQW�WR�WKH�WHUPV�RI�WKLV�7UXVW�$JUHHPHQW�DUH�VXERUGLQDWH�WR�WKH�ULJKWV�RI�WKH�/HQGHU�
XQGHU�WKH�)LQDQFLQJ�'RFXPHQWV��

6HFWLRQ����� 3URYLVLRQV�5HODWLQJ�WR�7D[�7UHDWPHQW��

�D�� 3ULRU�WR�WKH�LVVXDQFH�RI�WKH�&RQYHUVLRQ�1RWLFH��WKH�VROH�%HQHILFLDO�2ZQHU�
RI�WKH�7UXVW�VKDOO�EH�WKH�'HSRVLWRU���7KH�ULJKWV�RI�WKH�'HSRVLWRU��DV�WKH�&ODVV���%HQHILFLDO�2ZQHU��
ZLWK�UHVSHFW�WR�WKH�DVVHWV�DQG�SURSHUW\�KHOG�E\�WKH�7UXVW��DV�VHW�IRUWK�LQ�6HFWLRQ������KHUHRI��DUH�
VXFK�WKDW�WKH�7UXVW�ZLOO�EH�FKDUDFWHUL]HG�DW�VXFK�WLPH�DV�D�³EXVLQHVV�HQWLW\´�ZLWKLQ�WKH�PHDQLQJ�RI�
5HJXODWLRQ�6HFWLRQ������������� �%HFDXVH� WKH�'HSRVLWRU�ZLOO�EH� WKH� VROH�%HQHILFLDO�2ZQHU�� WKH�
7UXVW�ZLOO�EH�FKDUDFWHUL]HG�DV�D�GLVUHJDUGHG�HQWLW\��DQG�DOO�DVVHWV�DQG�SURSHUW\�RI�WKH�7UXVW�VKDOO�EH�
WUHDWHG�IRU�DQG�RQO\�IRU�IHGHUDO�LQFRPH�WD[�SXUSRVHV�DV�DVVHWV�DQG�SURSHUW\�RI�WKH�'HSRVLWRU��

�E�� 8SRQ�WKH�LVVXDQFH�RI�WKH�&RQYHUVLRQ�1RWLFH��WKH�VSHFLDO�ULJKWV�RI�'HSRVLWRU�
�DV�WKH�&ODVV���%HQHILFLDO�2ZQHU���DV�VHW�IRUWK�LQ�6HFWLRQ������ZLOO�WHUPLQDWH��DV�VHW�IRUWK�LQ�6HFWLRQ�
������DQG�WKH�'HSRVLWRU�ZLOO�KDYH�WKH�VDPH�ULJKWV�DV�D�&ODVV���%HQHILFLDO�2ZQHU���$W�WKDW�WLPH��WKH�
'HSRVLWRU�ZLOO�EH�GHHPHG�IRU�IHGHUDO�LQFRPH�WD[�SXUSRVHV�WR�KDYH�WUDQVIHUUHG�WKH�5HDO�(VWDWH�WR�D�
VHSDUDWH�HQWLW\��WKH�7UXVW��ZKLFK�ZLOO�EH�FODVVLILHG�IRU�IHGHUDO�LQFRPH�WD[�SXUSRVHV�DV�VSHFLILHG�LQ�
6HFWLRQ�����F���

�F�� ,W�LV�WKH�LQWHQWLRQ�RI�WKH�SDUWLHV�KHUHWR�WKDW�XSRQ�DQG�DW�DOO�WLPHV�DIWHU�WKH�
LVVXDQFH�RI�WKH�&RQYHUVLRQ�1RWLFH�WKDW�WKH�7UXVW�VKDOO�FRQVWLWXWH�DQ�LQYHVWPHQW�WUXVW�SXUVXDQW�WR�
5HJXODWLRQ�6HFWLRQ������������F��DQG�HDFK�%HQHILFLDO�2ZQHU�VKDOO�EH�WUHDWHG�DV�D�³JUDQWRU´�ZLWKLQ�
WKH�PHDQLQJ�RI�&RGH�6HFWLRQ�������$V�VXFK��WKH�SDUWLHV�IXUWKHU�LQWHQG�WKDW�HDFK�%HQHILFLDO�2ZQHU�
VKDOO�EH�WUHDWHG�IRU�IHGHUDO�LQFRPH�WD[�SXUSRVHV��EXW�QRW�IRU�DQ\�RWKHU�SXUSRVHV��DV�LI�LW�KROGV�D�
GLUHFW�RZQHUVKLS�LQWHUHVW�LQ�WKH�5HDO�(VWDWH�DQG�DOO�RWKHU�DVVHWV�FRPSULVLQJ�WKH�7UXVW�(VWDWH���(DFK�
%HQHILFLDO�2ZQHU�DJUHHV�WR�UHSRUW�LWV�LQWHUHVW�LQ�WKH�7UXVW�LQ�D�PDQQHU�FRQVLVWHQW�ZLWK�WKH�IRUHJRLQJ�
DQG�RWKHUZLVH�QRW�WR�WDNH�DQ\�DFWLRQ�WKDW�ZRXOG�EH�LQFRQVLVWHQW�ZLWK�WKH�IRUHJRLQJ���8SRQ�DQG�DIWHU�
LVVXDQFH�RI�WKH�&RQYHUVLRQ�1RWLFH��QRQH�RI�WKH�7UXVWHH��WKH�0DQDJHU��WKH�%HQHILFLDO�2ZQHUV�DQG�RU�
WKH�7UXVW�VKDOO�KDYH�DQ\�SRZHU�DQG�DXWKRULW\��RU�VKDOO�EH�DXWKRUL]HG��DQG�HDFK�RI�WKHP�LV�KHUHE\�
H[SUHVVO\�SURKLELWHG�IURP�WDNLQJ��DQG�QRQH�RI�WKHP�VKDOO�EH�DOORZHG�WR�WDNH��DQ\�RI�WKH�IROORZLQJ�
DFWLRQV��

���� VHOO�� WUDQVIHU�� H[FKDQJH� RU� RWKHUZLVH� GLVSRVH� RI� WKH� 5HDO� (VWDWH�
H[FHSW�DV�UHTXLUHG�XQGHU�$UWLFOH���RU�DV�UHTXLUHG�WR�FRQVHUYH�DQG�SURWHFW�WKH�7UXVW�(VWDWH��

���� LQYHVW�DQ\�FDVK�KHOG�E\�WKH�7UXVW��LQFOXGLQJ�5HVHUYHV��LQ�DQ\WKLQJ�
RWKHU�WKDQ�8�6��7UHDVXU\�REOLJDWLRQV�RU�GHSRVLWV�LQ�IHGHUDOO\�LQVXUHG�LQVWLWXWLRQV��

���� UHLQYHVW� DQ\� PRQLHV� RI� WKH� 7UXVW�� H[FHSW� WR� PDNH� PLQRU� QRQ�
VWUXFWXUDO�PRGLILFDWLRQV�RU�UHSDLUV�WR�WKH�5HDO�(VWDWH�SHUPLWWHG�KHUHXQGHU�RU�LQ�DFFRUGDQFH�ZLWK�
6HFWLRQ������



 

� �
�

��

���� XSRQ� WKH�'LVSRVLWLRQ�RI� WKH�5HDO�(VWDWH�SXUVXDQW� WR�$UWLFOH���� UH�
LQYHVW�WKH�SURFHHGV�RI�VXFK�'LVSRVLWLRQ���

���� UHQHJRWLDWH��DOWHU�RU�H[WHQG�WKH�WHUPV�RI�WKH�/RDQ�RU�HQWHU�LQWR�DQ\�
QHZ�ILQDQFLQJ��H[FHSW�LQ�WKH�FDVH�RI�WKH�0DVWHU�/HVVHH¶V�EDQNUXSWF\�RU�LQVROYHQF\��

���� UHQHJRWLDWH��DOWHU�RU�H[WHQG�WKH�WHUPV�RI�WKH�0DVWHU�/HDVH�$JUHHPHQW�
RU�HQWHU�LQWR�QHZ�OHDVHV��H[FHSW�LQ�WKH�FDVH�RI�WKH�0DVWHU�/HVVHH¶V�EDQNUXSWF\�RU�LQVROYHQF\��

���� PDNH�DQ\�PRGLILFDWLRQV� WR� WKH�5HDO�(VWDWH�RWKHU� WKDQ�PLQRU�QRQ�
VWUXFWXUDO�PRGLILFDWLRQV�RU�UHSDLUV�DV�QHFHVVDU\�WR�PDLQWDLQ�WKH�5HDO�(VWDWH�LQ�DV�JRRG�DV�D�VWDWH�DV�
LW�LV�RQ�WKH�GDWH�KHUHRI��VXEMHFW�WR�ZHDU�DQG�WHDU��RU�XQOHVV�UHTXLUHG�E\�ODZ��

���� DFFHSW�DQ\�FDSLWDO�FRQWULEXWLRQV�IURP�D�%HQHILFLDO�2ZQHU�RU�RWKHU�
3HUVRQ��RWKHU�WKDQ�FDSLWDO�IURP�DQ�,QYHVWRU�WKDW�ZLOO�EH�GLVWULEXWHG�WR�WKH�'HSRVLWRU�DQG�UHGXFH�WKH�
'HSRVLWRU¶V�3HUFHQWDJH�6KDUH�SXUVXDQW�WR�WKLV�7UXVW�$JUHHPHQW���RU�

���� WDNH�DQ\�RWKHU�DFWLRQ�ZKLFK�ZRXOG�FDXVH�WKH�7UXVW�WR�EH�WUHDWHG�DV�D�
EXVLQHVV�HQWLW\�IRU�IHGHUDO�LQFRPH�WD[�SXUSRVHV�LI�WKH�HIIHFW�ZRXOG�EH�WKDW�VXFK�DFWLRQ�RU�DFWLRQV�
ZRXOG�FRQVWLWXWH�D�SRZHU�XQGHU� WKH�7UXVW�$JUHHPHQW� WR�³YDU\� WKH� LQYHVWPHQW�RI� WKH�FHUWLILFDWH�
KROGHUV´�XQGHU�5HJXODWLRQV�6HFWLRQ������������F�����DQG�5HY��5XO�����������
�
7KH�7UXVW�VKDOO�KROG�WKH�7UXVW�(VWDWH�IRU�LQYHVWPHQW�SXUSRVHV�DQG�RQO\�OHDVH�WKH�5HDO�(VWDWH�WR�WKH�
0DVWHU�/HVVHH���([FHSW�LQ�WKH�FDVH�RI�WKH�0DVWHU�/HVVHH¶V�EDQNUXSWF\�RU�LQVROYHQF\��WKH�DFWLYLWLHV�
RI�WKH�7UXVW�ZLWK�UHVSHFW�WR�WKH�7UXVW�(VWDWH�VKDOO�EH�OLPLWHG�WR�WKH�DFWLYLWLHV�ZKLFK�DUH�FXVWRPDU\�
VHUYLFHV�LQ�FRQQHFWLRQ�ZLWK�WKH�PDLQWHQDQFH�DQG�UHSDLU�RI�WKH�5HDO�(VWDWH�RU�QHFHVVDU\�WR�FDXVH�WKH�
7UXVW�DQG�RU�WKH�5HDO�(VWDWH�WR�FRPSO\�ZLWK�DOO�DSSOLFDEOH�ODZ��DQG�QRQH�RI�WKH�7UXVWHH��%HQHILFLDO�
2ZQHUV�� WKH�0DQDJHU� DQG� WKHLU� DJHQWV� VKDOO� SURYLGH� QRQ�FXVWRPDU\� VHUYLFHV�� DV� VXFK� WHUP� LV�
GHILQHG�LQ�&RGH�6HFWLRQV�����DQG�����DQG�5HY��5XO�����������������&�%�������7KH�7UXVW�VKDOO�
FRQGXFW�QR�EXVLQHVV�RWKHU�WKDQ�DV�VSHFLILFDOO\�VHW�IRUWK�LQ�6HFWLRQ�����DQG�WKLV�6HFWLRQ������:LWKRXW�
OLPLWLQJ�WKH�JHQHUDOLW\�RI�WKH�IRUHJRLQJ��XSRQ�DQG�DIWHU�LVVXDQFH�RI�WKH�&RQYHUVLRQ�1RWLFH������QRQH�
RI�WKH�7UXVWHH��WKH�0DQDJHU��WKH�%HQHILFLDO�2ZQHUV�DQG�WKH�7UXVW�VKDOO�KDYH�DQ\�SRZHU�RU�DXWKRULW\�
WR�XQGHUWDNH�DQ\�DFWLRQV�WKDW�DUH�QRW�SHUPLWWHG�WR�EH�XQGHUWDNHQ�E\�DQ�HQWLW\�WKDW�LV�WUHDWHG�DV�D�
³WUXVW´�ZLWKLQ�WKH�PHDQLQJ�RI�5HJXODWLRQV�6HFWLRQ������������DQG�QRW�WUHDWHG�DV�D�³EXVLQHVV�HQWLW\´�
ZLWKLQ� WKH�PHDQLQJ�RI�5HJXODWLRQV�6HFWLRQ������������� DQG� ���� WKLV�7UXVW�$JUHHPHQW� VKDOO� EH�
LQWHUSUHWHG�DQG�HQIRUFHG�VR�DV�WR�EH�LQ�FRPSOLDQFH�ZLWK�WKH�UHTXLUHPHQWV�RI�5HY��5XO�����������
��������,�5�%�������

)RU�IHGHUDO�LQFRPH�WD[�SXUSRVHV��DIWHU�LVVXDQFH�RI�WKH�&RQYHUVLRQ�1RWLFH��WKH�7UXVW�LV�LQWHQGHG�WR�
EH�DQG�VKDOO�FRQVWLWXWH�DQ�LQYHVWPHQW�WUXVW�SXUVXDQW�WR�5HJXODWLRQV�6HFWLRQ������������F��DQG�VKDOO�
QRW�FRQVWLWXWH�D�³EXVLQHVV�HQWLW\�´�
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6HFWLRQ����� 3RZHU�DQG�$XWKRULW\���7KH�7UXVWHH�VKDOO�KDYH�IXOO�SRZHU�DQG�DXWKRULW\��DQG�
LV�KHUHE\�DXWKRUL]HG�DQG�HPSRZHUHG��WR��D��DFFHSW�OHJDO�SURFHVV�VHUYHG�RQ�WKH�7UXVW�LQ�WKH�6WDWH�RI�
'HODZDUH��DQG��E��H[HFXWH�DQ\�FHUWLILFDWHV� WKDW�DUH� UHTXLUHG� WR�EH�H[HFXWHG�XQGHU� WKH�6WDWXWRU\�
7UXVW�$FW�DQG�ILOH�VXFK�FHUWLILFDWHV�LQ�WKH�RIILFH�RI�WKH�6HFUHWDU\�RI�6WDWH��DQG�WDNH�VXFK�DFWLRQ�RU�
UHIUDLQ� IURP� WDNLQJ� VXFK� DFWLRQ� XQGHU� WKLV� 7UXVW� $JUHHPHQW� DV� PD\� EH� GLUHFWHG� LQ� D� ZULWLQJ�
GHOLYHUHG�WR�WKH�7UXVWHH�E\�WKH�0DQDJHU��SURYLGHG��KRZHYHU��WKDW�WKH�7UXVWHH�VKDOO�QRW�EH�UHTXLUHG�
WR�WDNH�RU�UHIUDLQ�IURP�WDNLQJ�DQ\�VXFK�DFWLRQ�LI�WKH�7UXVWHH�VKDOO�EHOLHYH��RU�VKDOO�KDYH�EHHQ�DGYLVHG�
E\�FRXQVHO�� WKDW�VXFK�DFWLRQ�RU� ODFN�RI�DFWLRQ� LV����� UHDVRQDEO\� OLNHO\� WR� LQYROYH� WKH�7UXVWHH� LQ�
SHUVRQDO�OLDELOLW\������FRQWUDU\�WR�WKH�WHUPV�RI�WKLV�7UXVW�$JUHHPHQW��WKH�)LQDQFLQJ�'RFXPHQWV�RU�
RI�DQ\�GRFXPHQW�FRQWHPSODWHG�KHUHE\�WR�ZKLFK�WKH�7UXVW�RU�WKH�7UXVWHH�LV�RU�EHFRPHV�D�SDUW\��RU�
����RWKHUZLVH�FRQWUDU\�WR�DSSOLFDEOH�ODZ���7KH�0DQDJHU�DJUHHV�QRW�WR�LQVWUXFW�WKH�7UXVWHH�WR�GR�DQ\�
RI�WKH�IRUHJRLQJ�DFWLRQV�RU�WDNH�DQ\�DFWLRQ�WKDW�LV�FRQWUDU\�WR�WKH�WHUPV�RI�WKLV�7UXVW�$JUHHPHQW��
WKH�)LQDQFLQJ�'RFXPHQWV�� RU�RI� DQ\�GRFXPHQW�FRQWHPSODWHG�KHUHE\� WR�ZKLFK� WKH�7UXVW� RU� WKH�
7UXVWHH�LV�RU�EHFRPHV�SDUW\�RU�WKDW�LV�RWKHUZLVH�FRQWUDU\�WR�ODZ���2WKHU�WKDQ�DV�H[SUHVVO\�SURYLGHG�
LQ�WKLV�7UXVW�$JUHHPHQW��WKH�7UXVWHH�VKDOO�KDYH�QR�GXW\�WR�WDNH�DQ\�DFWLRQ�IRU�RU�RQ�EHKDOI�RI�WKH�
7UXVW��

6HFWLRQ����� 7UXVWHH�0D\�5HTXHVW�'LUHFWLRQ���,I�DW�DQ\�WLPH�WKH�7UXVWHH�GHWHUPLQHV�WKDW�
LW�UHTXLUHV�RU�GHVLUHV�JXLGDQFH�UHJDUGLQJ�WKH�DSSOLFDWLRQ�RI�DQ\�SURYLVLRQ�RI�WKLV�7UXVW�$JUHHPHQW�
RU�DQ\�RWKHU�GRFXPHQW��DQ\�DFWLRQ�WKDW�PXVW�RU�PD\�EH�WDNHQ�LQ�FRQQHFWLRQ�KHUHZLWK�RU�WKHUHZLWK��
RU�FRPSOLDQFH�ZLWK�DQ\�GLUHFWLRQ�LW�UHFHLYHG�KHUHXQGHU��WKHQ�WKH�7UXVWHH�PD\�GHOLYHU�D�QRWLFH�WR�D�
FRXUW�RI�DSSOLFDEOH�MXULVGLFWLRQ�UHTXHVWLQJ�ZULWWHQ�LQVWUXFWLRQV�DV�WR�WKH�GHVLUHG�FRXUVH�RI�DFWLRQ���
6XFK�LQVWUXFWLRQV�DV�UHFHLYHG�IURP�WKH�FRXUW�VKDOO�FRQVWLWXWH�IXOO�DQG�FRPSOHWH�DXWKRUL]DWLRQ�DQG�
SURWHFWLRQ� IRU� DFWLRQV� WDNHQ� DQG� RWKHU� SHUIRUPDQFH� E\� WKH� 7UXVWHH� LQ� UHOLDQFH� WKHUHRQ�� � $IWHU�
GHOLYHULQJ� VXFK� QRWLFH�� DQG� XQWLO� LW� KDV� UHFHLYHG� VXFK� LQVWUXFWLRQV�� WKH� 7UXVWHH� VKDOO� EH� IXOO\�
SURWHFWHG�LQ�UHIUDLQLQJ�IURP�WDNLQJ�DQ\�DFWLRQ�ZLWK�UHVSHFW�WR�WKH�PDWWHUV�GHVFULEHG�LQ�VXFK�QRWLFH��

6HFWLRQ����� 7UXVWHH¶V�&DSDFLW\���,Q�DFFHSWLQJ�WKH�WUXVW�KHUHE\�FUHDWHG��WKH�3HUVRQ�DFWLQJ�
DV�7UXVWHH�KHUHXQGHU�DFWV�VROHO\�LQ�VXFK�FDSDFLW\�DQG�QRW�LQ�LWV�LQGLYLGXDO�FDSDFLW\��DQG�DOO�3HUVRQV�
KDYLQJ�DQ\�FODLP�DJDLQVW� WKH�7UXVWHH�E\� UHDVRQ�RI� WKH� WUDQVDFWLRQV� FRQWHPSODWHG�E\� WKLV�7UXVW�
$JUHHPHQW��WKH�7UDQVDFWLRQ�'RFXPHQWV�RU�DQ\�RWKHU�GRFXPHQW�VKDOO�ORRN�RQO\�WR�WKH�7UXVW�(VWDWH�
IRU�SD\PHQW�RU�VDWLVIDFWLRQ�WKHUHRI���1RWZLWKVWDQGLQJ�DQ\�SURYLVLRQ�RI�WKLV�7UXVW�$JUHHPHQW�RU�DQ\�
RWKHU�GRFXPHQW�WR�WKH�FRQWUDU\��XQGHU�QR�FLUFXPVWDQFHV�VKDOO�WKH�7UXVWHH��LQ�LWV�LQGLYLGXDO�FDSDFLW\�
RU�LQ�LWV�FDSDFLW\�DV�7UXVWHH���D��KDYH�DQ\�GXW\�WR�FKRRVH�RU�VXSHUYLVH��QRU�VKDOO�LW�KDYH�DQ\�OLDELOLW\�
IRU�WKH�DFWLRQV�RU�LQDFWLRQV�RI��WKH��0DQDJHU�RU�DQ\�RIILFHU��PDQDJHU��HPSOR\HH��RU�RWKHU�3HUVRQ�
�RWKHU� WKDQ� LWVHOI� DQG� LWV� RZQ� HPSOR\HHV��� RU� �E�� EH� OLDEOH� RU� UHVSRQVLEOH� IRU�� RU� REOLJDWHG� WR�
SHUIRUP��DQ\�FRQWUDFW��UHSUHVHQWDWLRQ��ZDUUDQW\��REOLJDWLRQ�RU�OLDELOLW\�RI�WKH�7UXVW��WKH�0DQDJHU�RU�
DQ\� RIILFHU�� PDQDJHU�� HPSOR\HH� RU� RWKHU� 3HUVRQ� �RWKHU� WKDQ� LWVHOI� DQG� LWV� RZQ� HPSOR\HHV���
SURYLGHG��KRZHYHU�� WKDW� WKLV� OLPLWDWLRQ� VKDOO�QRW�SURWHFW� WKH�7UXVWHH�DJDLQVW� DQ\� OLDELOLW\� WR� WKH�
%HQHILFLDO�2ZQHUV�WR�ZKLFK�LW�ZRXOG�RWKHUZLVH�EH�VXEMHFW�E\�UHDVRQ�RI�LWV�ZLOOIXO�PLVFRQGXFW��EDG�
IDLWK�� IUDXG� RU� JURVV� QHJOLJHQFH� LQ� WKH� SHUIRUPDQFH� RI� LWV� GXWLHV� DV� 7UXVWHH� XQGHU� WKLV� 7UXVW�
$JUHHPHQW���

�
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6HFWLRQ����� 'XWLHV���7KH�7UXVWHH�KDV�SULPDU\�UHVSRQVLELOLW\�IRU�SHUIRUPLQJ�WKH�DFWLRQV�
VHW�IRUWK�LQ�6HFWLRQ�������1RQH�RI�WKH�7UXVWHH�RU�DQ\�VXFFHVVRU�WUXVWHH��LQ�LWV�LQGLYLGXDO�FDSDFLW\�
DQG�DV�7UXVWHH��VKDOO�KDYH�DQ\�GXW\�RU�REOLJDWLRQ�XQGHU�RU�LQ�FRQQHFWLRQ�ZLWK�WKLV�7UXVW�$JUHHPHQW��
WKH�7UXVW�RU�DQ\�WUDQVDFWLRQ�RU�GRFXPHQW�FRQWHPSODWHG�KHUHE\�H[FHSW�DV�H[SUHVVO\�SURYLGHG�E\�WKH�
WHUPV�RI�WKLV�7UXVW�$JUHHPHQW��DQG�QR�LPSOLHG�GXWLHV�RU�REOLJDWLRQV�VKDOO�EH�UHDG�LQWR�WKLV�7UXVW�
$JUHHPHQW�DJDLQVW�WKH�7UXVWHH�RU�DQ\�VXFFHVVRU�WUXVWHH���7KH�ULJKW�RI�WKH�7UXVWHH�WR�SHUIRUP�DQ\�
GLVFUHWLRQDU\�DFW�HQXPHUDWHG�KHUHLQ�VKDOO�QRW�EH�FRQVWUXHG�DV�D�GXW\���7R�WKH�IXOOHVW�H[WHQW�SHUPLWWHG�
E\� DSSOLFDEOH� ODZ�� LQFOXGLQJ� ZLWKRXW� OLPLWDWLRQ� 6HFWLRQ� ����� RI� WKH� 6WDWXWRU\� 7UXVW� $FW�� WKH�
7UXVWHH¶V� RU� DQ\� VXFFHVVRU� WUXVWHH¶V� GXWLHV� �LQFOXGLQJ� ILGXFLDU\� GXWLHV�� LI� DQ\�� DQG� OLDELOLWLHV�
UHODWLQJ�WKHUHWR�WR�WKH�7UXVW�DQG�WKH�%HQHILFLDO�2ZQHUV�VKDOO�EH�UHVWULFWHG�WR�WKRVH�GXWLHV��LQFOXGLQJ�
ILGXFLDU\�GXWLHV��LI�DQ\��H[SUHVVO\�VHW�IRUWK�LQ�WKLV�7UXVW�$JUHHPHQW�DQG�OLDELOLWLHV�UHODWLQJ�WKHUHWR��

6HFWLRQ����� ,QGHPQLILFDWLRQ���7KH�0DQDJHU�KHUHE\�DJUHHV�WR��D��UHLPEXUVH�WKH�7UXVWHH�
RU� DQ\� VXFFHVVRU� WUXVWHH�� LQ� LWV� LQGLYLGXDO� FDSDFLW\� DQG� DV�7UXVWHH�� IRU� DOO� UHDVRQDEOH� H[SHQVHV�
�LQFOXGLQJ�UHDVRQDEOH�IHHV�DQG�H[SHQVHV�RI�FRXQVHO�DQG�RWKHU�SURIHVVLRQDOV��LQFXUUHG�LQ�FRQQHFWLRQ�
ZLWK�WKH�QHJRWLDWLRQ��H[HFXWLRQ��GHOLYHU\��RU�SHUIRUPDQFH�RI��RU�H[HUFLVH�RI�ULJKWV�RU�SRZHUV�XQGHU��
WKLV�7UXVW�$JUHHPHQW���E��LQGHPQLI\��GHIHQG�DQG�KROG�KDUPOHVV��WR�WKH�IXOOHVW�H[WHQW�SHUPLWWHG�E\�
DSSOLFDEOH�ODZ��WKH�7UXVWHH�RU�DQ\�VXFFHVVRU�WUXVWHH��LQ�LWV�LQGLYLGXDO�FDSDFLW\�DQG�DV�7UXVWHH��DQG�
WKH� RIILFHUV�� GLUHFWRUV�� HPSOR\HHV� DQG� DJHQWV� RI� WKH� 7UXVWHH� RU� DQ\� VXFFHVVRU� WUXVWHH�� LQ� LWV�
LQGLYLGXDO� FDSDFLW\�DQG�DV�7UXVWHH�� �FROOHFWLYHO\�� WKH�³7UXVWHH� ,QGHPQLILHG�3HUVRQV´�� IURP�DQG�
DJDLQVW� DQ\� DQG� DOO� ORVVHV�� GDPDJHV�� OLDELOLWLHV�� FODLPV�� DFWLRQV�� VXLWV�� FRVWV�� H[SHQVHV��
GLVEXUVHPHQWV��LQFOXGLQJ�UHDVRQDEOH�IHHV�DQG�H[SHQVHV�RI�FRXQVHO�DQG�RWKHU�SURIHVVLRQDOV���WD[HV�
DQG�SHQDOWLHV�RI�DQ\�NLQG�DQG�QDWXUH�ZKDWVRHYHU�DULVLQJ�RXW�RI�RU�LPSRVHG�XSRQ�RU�DVVHUWHG�DW�DQ\�
WLPH� DJDLQVW� VXFK� 7UXVWHH� ,QGHPQLILHG� 3HUVRQV�� LQFOXGLQJ�� ZLWKRXW� OLPLWDWLRQ�� RQ� WKH� EDVLV� RI�
RUGLQDU\�QHJOLJHQFH�RQ�WKH�SDUW�RI�DQ\�VXFK�7UXVWHH�,QGHPQLILHG�3HUVRQV��ZLWK�UHVSHFW� WR�RU� LQ�
FRQQHFWLRQ�ZLWK� WKLV�7UXVW�$JUHHPHQW�� WKH�7UXVW��RU�DQ\�WUDQVDFWLRQ�RU�GRFXPHQW�FRQWHPSODWHG�
KHUHE\��FROOHFWLYHO\��³7UXVWHH�&RYHUHG�([SHQVHV´���SURYLGHG��KRZHYHU��WKDW�WKH�0DQDJHU�VKDOO�QRW�
EH�UHTXLUHG�WR�LQGHPQLI\�D�7UXVWHH�,QGHPQLILHG�3HUVRQ�IRU�7UXVWHH�&RYHUHG�([SHQVHV�WR�WKH�H[WHQW�
VXFK� 7UXVWHH� &RYHUHG� ([SHQVHV� UHVXOW� IURP� WKH� ZLOOIXO� PLVFRQGXFW�� EDG� IDLWK�� IUDXG� RU� JURVV�
QHJOLJHQFH�RI�VXFK�7UXVWHH�,QGHPQLILHG�3HUVRQ��DQG��F��DGYDQFH�WR�HDFK�VXFK�7UXVWHH�,QGHPQLILHG�
3HUVRQ��WR�WKH�IXOOHVW�H[WHQW�SHUPLWWHG�E\�DSSOLFDEOH�ODZ��7UXVWHH�&RYHUHG�([SHQVHV�LQFXUUHG�E\�
VXFK�7UXVWHH�,QGHPQLILHG�3HUVRQ�LQ�GHIHQGLQJ�DQ\�FODLP��GHPDQG��DFWLRQ��VXLW�RU�SURFHHGLQJ�LQ�
FRQQHFWLRQ�ZLWK� WKLV�7UXVW�$JUHHPHQW�� WKH�7UXVW� RU� DQ\� WUDQVDFWLRQ�RU�GRFXPHQW� FRQWHPSODWHG�
KHUHE\�SULRU�WR�WKH�ILQDO�GLVSRVLWLRQ�RI�VXFK�FODLP��GHPDQG��DFWLRQ��VXLW�RU�SURFHHGLQJ�XSRQ�UHFHLSW�
E\�WKH�0DQDJHU�RI�DQ�XQGHUWDNLQJ��E\�RU�RQ�EHKDOI�RI�VXFK�7UXVWHH�,QGHPQLILHG�3HUVRQ��WR�UHSD\�
VXFK� DPRXQW� LI� D� FRXUW� RI� FRPSHWHQW� MXULVGLFWLRQ� UHQGHUV� D� ILQDO�� QRQDSSHDODEOH� MXGJPHQW� WKDW�
LQFOXGHV� D� VSHFLILF� ILQGLQJ� RI� IDFW� WKDW� VXFK� 7UXVWHH� ,QGHPQLILHG� 3HUVRQ� LV� QRW� HQWLWOHG� WR� EH�
LQGHPQLILHG�WKHUHIRU�XQGHU�WKLV�6HFWLRQ�������7KH�REOLJDWLRQV�RI�WKH�0DQDJHU�XQGHU�WKLV�6HFWLRQ�
����VKDOO�VXUYLYH�WKH�UHVLJQDWLRQ�RU�UHPRYDO�RI�WKH�7UXVWHH��WKH�GLVVROXWLRQ�DQG�WHUPLQDWLRQ�RI�WKH�
7UXVW��DQG�WKH�WHUPLQDWLRQ��DPHQGPHQW��VXSSOHPHQW�DQG�RU�UHVWDWHPHQW�RI�WKLV�7UXVW�$JUHHPHQW���
7KH� REOLJDWLRQV� RI� WKH�0DQDJHU� XQGHU� WKLV� 6HFWLRQ� ���� VKDOO� EH� REOLJDWLRQV� LUUHVSHFWLYH� RI� WKH�
VXIILFLHQF\�RU�LQVXIILFLHQF\�RI�WKH�7UXVW�(VWDWH�WR�VDWLVI\�DQ\�VXFK�REOLJDWLRQV��EXW�WKH�IRUHJRLQJ�
UHIHUHQFH�WR�WKH�7UXVW�(VWDWH�VKDOO�QRW�EH�FRQVWUXHG�WR�FUHDWH�DQ\�REOLJDWLRQ�RQ�WKH�SDUW�RI�WKH�7UXVW�
IRU�WKH�LQGHPQLILFDWLRQ�REOLJDWLRQV�RI�WKH�0DQDJHU�KHUHXQGHU��LW�EHLQJ�DJUHHG�WKDW��VR�ORQJ�DV�WKH�
/RDQ�RU�DQ\�SRUWLRQ�WKHUHRI�LV�RXWVWDQGLQJ��H[FHSW�IRU�IXQGV�WKDW�DUH�SHUPLWWHG�WR�EH�GLVWULEXWHG�WR�
WKH�0DQDJHU�RU�%HQHILFLDO�2ZQHUV�SXUVXDQW�WR�WKH�)LQDQFLQJ�'RFXPHQWV��WKH�7UXVWHH�PD\�QRW�ORRN�
WR�WKH�7UXVW�(VWDWH�IRU�VDWLVIDFWLRQ�RI�DQ\�LQGHPQLILFDWLRQ�REOLJDWLRQV�RI�WKH�0DQDJHU�KHUHXQGHU���



 

� �
�

��

6HFWLRQ����� 5HPRYDO��5HVLJQDWLRQ��6XFFHVVLRQ����

�D�� 7KH�7UXVWHH�PD\�UHVLJQ�DW�DQ\�WLPH�E\�JLYLQJ�DW�OHDVW����GD\V¶�SULRU�ZULWWHQ�
QRWLFH�WR�WKH�0DQDJHU�DQG�WKH�/HQGHU����

�E�� 7KH�0DQDJHU�PD\� DW� DQ\� WLPH� UHPRYH� WKH� 7UXVWHH� IRU� FDXVH� E\�ZULWWHQ�
QRWLFH�WR�WKH�7UXVWHH���)RU�SXUSRVHV�RI�WKLV�6HFWLRQ������³FDXVH´�VKDOO�RQO\�UHVXOW�IURP�WKH�ZLOOIXO�
PLVFRQGXFW��EDG�IDLWK��IUDXG�RU�JURVV�QHJOLJHQFH�RI�WKH�7UXVWHH����

�F�� 6XFK�UHVLJQDWLRQ�RU�UHPRYDO�DV�VHW�IRUWK�DERYH�VKDOO�EH�HIIHFWLYH�XSRQ�WKH�
DFFHSWDQFH�RI�DSSRLQWPHQW�E\�D�VXFFHVVRU�WUXVWHH�DV�KHUHLQDIWHU�SURYLGHG���,Q�FDVH�RI�WKH�UHPRYDO�
RU�UHVLJQDWLRQ�RI�WKH�7UXVWHH��WKH�0DQDJHU�PD\�DSSRLQW�D�VXFFHVVRU�WUXVWHH�E\�ZULWWHQ�LQVWUXPHQW��
SURYLGHG� WKDW�� LI� WKH� /RDQ� RU� DQ\� SRUWLRQ� WKHUHRI� LV� RXWVWDQGLQJ�� D� /HQGHU� &RQVHQW� KDV� EHHQ�
REWDLQHG�� � ,Q� FDVH� RI� WKH� UHVLJQDWLRQ� RI� WKH�7UXVWHH�� LI� D� VXFFHVVRU� WUXVWHH� VKDOO� QRW� KDYH� EHHQ�
DSSRLQWHG�ZLWKLQ����GD\V�DIWHU�WKH�7UXVWHH�JLYHV�QRWLFH�RI�LWV�UHVLJQDWLRQ��WKH�7UXVWHH�RU�DQ\�RI�WKH�
%HQHILFLDO�2ZQHUV�PD\�DSSO\�WR�DQ\�FRXUW�RI�FRPSHWHQW�MXULVGLFWLRQ�LQ�WKH�8QLWHG�6WDWHV�WR�DSSRLQW�
DQ�LQWHULP�VXFFHVVRU�WUXVWHH�WR�DFW�XQWLO�VXFK�WLPH��LI�DQ\��DV�D�VXFFHVVRU�WUXVWHH�VKDOO�KDYH�EHHQ�
DSSRLQWHG�DV�SURYLGHG�DERYH�DQG�SURYLGHG�D�/HQGHU�&RQVHQW�LV�REWDLQHG�LI�WKH�/RDQ�RU�DQ\�SRUWLRQ�
WKHUHRI�LV�RXWVWDQGLQJ��$Q\�VXFFHVVRU�WUXVWHH�VR�DSSRLQWHG�E\�VXFK�FRXUW�VKDOO�LPPHGLDWHO\�DQG�
ZLWKRXW�IXUWKHU�DFW�EH�VXSHUVHGHG�E\�DQ\�VXFFHVVRU�WUXVWHH�DSSRLQWHG�DV�SURYLGHG�DERYH�ZLWKLQ�RQH�
\HDU�IURP�WKH�GDWH�RI�WKH�DSSRLQWPHQW�E\�VXFK�FRXUW���$Q\�VXFFHVVRU�WUXVWHH��KRZHYHU�DSSRLQWHG��
VKDOO�H[HFXWH�DQG�GHOLYHU�WR�LWV�SUHGHFHVVRU�WUXVWHH�DQ�LQVWUXPHQW�DFFHSWLQJ�VXFK�DSSRLQWPHQW��DQG�
WKHUHXSRQ� VXFK� VXFFHVVRU� WUXVWHH��ZLWKRXW� IXUWKHU� DFW�� VKDOO�EHFRPH�YHVWHG�ZLWK�DOO� WKH�HVWDWHV��
SURSHUWLHV��ULJKWV��SRZHUV��GXWLHV�DQG�WUXVWV�RI�WKH�SUHGHFHVVRU�WUXVWHH�LQ�WKH�WUXVWV�XQGHU�WKLV�7UXVW�
$JUHHPHQW� ZLWK� OLNH� HIIHFW� DV� LI� RULJLQDOO\� QDPHG� WKH� 7UXVWHH� KHUHLQ�� � 1RWZLWKVWDQGLQJ� WKH�
IRUHJRLQJ��XSRQ�WKH�ZULWWHQ�UHTXHVW�RI�VXFK�VXFFHVVRU�WUXVWHH��VXFK�SUHGHFHVVRU�VKDOO�H[HFXWH�DQG�
GHOLYHU�DQ�LQVWUXPHQW�WUDQVIHUULQJ�WR�VXFK�VXFFHVVRU�WUXVWHH��XSRQ�WKH�WUXVWV�KHUHLQ�H[SUHVVHG��DOO�
WKH� HVWDWHV�� SURSHUWLHV�� ULJKWV�� SRZHUV�� GXWLHV� DQG� WUXVWV� RI� VXFK� SUHGHFHVVRU� WUXVWHH�� DQG� VXFK�
SUHGHFHVVRU�WUXVWHH�VKDOO�GXO\�DVVLJQ��WUDQVIHU��GHOLYHU�DQG�SD\�RYHU�WR�VXFK�VXFFHVVRU�WUXVWHH�DOO�
PRQLHV�RU�RWKHU�SURSHUW\�WKHQ�KHOG�E\�VXFK�SUHGHFHVVRU�WUXVWHH�XSRQ�WKH�WUXVWV�KHUHLQ�H[SUHVVHG���
$Q\�ULJKWV�RI�WKH�%HQHILFLDO�2ZQHUV�DJDLQVW�D�SUHGHFHVVRU�WUXVWHH�LQ�LWV�LQGLYLGXDO�FDSDFLW\�VKDOO�
VXUYLYH�WKH�UHVLJQDWLRQ�RU�UHPRYDO�RI�VXFK�SUHGHFHVVRU�WUXVWHH��VKDOO�VXUYLYH�WKH�GLVVROXWLRQ�DQG�
WHUPLQDWLRQ� RI� WKH� 7UXVW� DQG� VKDOO� VXUYLYH� WKH� WHUPLQDWLRQ�� DPHQGPHQW�� VXSSOHPHQW� DQG�RU�
UHVWDWHPHQW�RI�WKLV�7UXVW�$JUHHPHQW��

�G�� $Q\�VXFFHVVRU�WUXVWHH��KRZHYHU�DSSRLQWHG��VKDOO�EH�D�EDQN�RU�WUXVW�FRPSDQ\�
VDWLVI\LQJ�WKH�UHTXLUHPHQWV�RI�6HFWLRQ������D��RI�WKH�6WDWXWRU\�7UXVW�$FW���$Q\�FRUSRUDWLRQ�LQWR�
ZKLFK� WKH�7UXVWHH�PD\�EH�PHUJHG�RU� FRQYHUWHG�RU�ZLWK�ZKLFK� LW�PD\�EH� FRQVROLGDWHG�� RU� DQ\�
FRUSRUDWLRQ�UHVXOWLQJ�IURP�DQ\�PHUJHU��FRQYHUVLRQ�RU�FRQVROLGDWLRQ�WR�ZKLFK�WKH�7UXVWHH�VKDOO�EH�
D�SDUW\��RU�DQ\�FRUSRUDWLRQ�WR�ZKLFK�VXEVWDQWLDOO\�DOO�WKH�FRUSRUDWH�WUXVW�EXVLQHVV�RI�WKH�7UXVWHH�
PD\� EH� WUDQVIHUUHG�� VKDOO�� VXEMHFW� WR� WKH� SUHFHGLQJ� VHQWHQFH�� EH� WKH� 7UXVWHH� XQGHU� WKLV� 7UXVW�
$JUHHPHQW�ZLWKRXW�IXUWKHU�DFW��
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6HFWLRQ����� )HHV� DQG� ([SHQVHV�� � 7KH� 7UXVWHH� VKDOO� UHFHLYH� DV� FRPSHQVDWLRQ� IRU� LWV�
VHUYLFHV�KHUHXQGHU��L��DQ�DQQXDO�IHH�RI������SD\DEOH�XSRQ�WKH�H[HFXWLRQ�RI�WKLV�7UXVW�$JUHHPHQW��
DQG��LL��DQ�DQQXDO�IHH�RI������SD\DEOH�RQ�HDFK�DQQLYHUVDU\�RI�WKH�(IIHFWLYH�'DWH��ZKLFK������IHHV�
VKDOO�EH�SD\DEOH�E\�WKH�7UXVW�DORQJ�ZLWK�LWV�DQQXDO�DFFRXQWLQJ�IHHV�RI�WKH�7UXVW�ZKLFK�VKDOO�EH�
SD\DEOH�RXW�RI�WKH���������EHLQJ�DQQXDOO\�UHVHUYHG�IRU�%DQN�)HHV��7D[�3UHSDUDWLRQ��DQG�)LOLQJ�
&RVWV���7KH�7UXVWHH�VKDOO�QRW�KDYH�DQ\�REOLJDWLRQ�E\�YLUWXH�RI�WKLV�7UXVW�$JUHHPHQW�WR�VSHQG�DQ\�
RI�LWV�RZQ�IXQGV�RU�WR�WDNH�DQ\�DFWLRQ�WKDW�FRXOG�UHVXOW�LQ�LWV�LQFXUULQJ�DQ\�FRVW�RU�H[SHQVH��

6HFWLRQ����� ,QGHSHQGHQW�'LUHFWRU�3URYLVLRQV���'XULQJ�WKH�WHUP�RI�WKLV�7UXVW�$JUHHPHQW�
�L��DW�DOO�WLPHV�WKHUH�VKDOO�EH��DQG�WKH�7UXVW�VKDOO�FDXVH�WKHUH�WR�EH��DW�OHDVW�RQH�,QGHSHQGHQW�'LUHFWRU��
DQG�WKH�7UXVWHH�VKDOO�EH�DQ�,QGHSHQGHQW�'LUHFWRU���LL��WKH�7UXVWHH�VKDOO�QRW�WDNH�DQ\�0DWHULDO�$FWLRQ�
ZKLFK��XQGHU�WKH�WHUPV�RI�WKH�&HUWLILFDWH�RI�7UXVW�RU�7UXVW�$JUHHPHQW�UHTXLUHV�XQDQLPRXV�YRWH�RI�
WKH�WUXVWHHV�RU�PDQDJHUV�RI�WKH�7UXVW��XQOHVV�DW�WKH�WLPH�RI�VXFK�DFWLRQ�WKHUH�VKDOO�EH�DW�OHDVW�RQH�
WUXVWHH�ZKR�LV�DQ�,QGHSHQGHQW�'LUHFWRU���LLL��WKH�7UXVW�VKDOO�QRW��ZLWKRXW� WKH�XQDQLPRXV�ZULWWHQ�
FRQVHQW�RI�LWV�7UXVWHH�RU�0DQDJHU��LQFOXGLQJ�WKH�,QGHSHQGHQW�'LUHFWRU��RQ�EHKDOI�RI�LWVHOI��WDNH�DQ\�
0DWHULDO�$FWLRQ�RU�DQ\�DFWLRQ�WKDW�PLJKW�FDXVH�WKH�7UXVW�WR�EHFRPH�LQVROYHQW��DQG�ZKHQ�YRWLQJ�
ZLWK�UHVSHFW�WR�VXFK�PDWWHUV��WKH�7UXVWHH�VKDOO��WR�WKH�IXOOHVW�H[WHQW�SHUPLWWHG�E\�ODZ��LQFOXGLQJ�
6HFWLRQ���������F��RI�&KDSWHU����RI�7LWOH���RI�WKH�'HODZDUH�&RGH��DV�DPHQGHG�IURP�WLPH�WR�WLPH�
�WKH�³$FW´���DQG�QRWZLWKVWDQGLQJ�DQ\�GXW\�RWKHUZLVH�H[LVWLQJ�DW�ODZ�RU�LQ�HTXLW\��FRQVLGHU�RQO\�WKH�
LQWHUHVWV�RI�WKH�7UXVW��LQFOXGLQJ�LWV�UHVSHFWLYH�FUHGLWRUV���DQG�H[FHSW�IRU�LWV�GXWLHV�WR�WKH�7UXVW�ZLWK�
UHVSHFW� WR� YRWLQJ� RQ�PDWWHUV� DV� VHW� IRUWK� LPPHGLDWHO\� DERYH� �ZKLFK� GXWLHV� VKDOO� H[WHQG� WR� WKH�
FRQVWLWXHQW�HTXLW\�RZQHUV�DQG�RU�EHQHILFLDULHV�RI�WKH�7UXVW�VROHO\�WR�WKH�H[WHQW�RI�WKHLU�UHVSHFWLYH�
HFRQRPLF�LQWHUHVWV�LQ�WKH�7UXVW��EXW�VKDOO�H[FOXGH��$��DOO�RWKHU�LQWHUHVWV�RI�VXFK�FRQVWLWXHQW�HTXLW\�
RZQHUV�DQG�RU�EHQHILFLDULHV���%��WKH�LQWHUHVWV�RI�RWKHU�$IILOLDWHV�RI�WKH�7UXVW��DQG��&��WKH�LQWHUHVWV�
RI�DQ\�JURXS�RI�$IILOLDWHV�RI�ZKLFK�WKH�7UXVW�LV�D�SDUW���WKH�7UXVWHH�VKDOO�QRW�KDYH�DQ\�ILGXFLDU\�
GXWLHV�WR�VXFK�FRQVWLWXHQW�HTXLW\�RZQHUV�RU�EHQHILFLDULHV��DQ\�RIILFHU�RU�DQ\�RWKHU�3HUVRQ��SURYLGHG��
KRZHYHU��WKH�IRUHJRLQJ�VKDOO�QRW�HOLPLQDWH�WKH�LPSOLHG�FRQWUDFWXDO�FRYHQDQW�RI�JRRG�IDLWK�DQG�IDLU�
GHDOLQJ��DQG��LY��QR�7UXVWHH�RI�WKH�7UXVW�PD\�EH�UHPRYHG�RU�UHSODFHG�RWKHU�WKDQ�DV�D�UHVXOW�RI�DQ�
,QGHSHQGHQW�'LUHFWRU�(YHQW��DQG�DQ\�VXFK�UHPRYDO�RU�UHSODFHPHQW�VKDOO�QRW�RFFXU�XQOHVV�WKH�7UXVW�
SURYLGHV�/HQGHU�ZLWK�QRW�OHVV�WKDQ�ILYH�����%XVLQHVV�'D\V¶�SULRU�ZULWWHQ�QRWLFH�RI��D��DQ\�SURSRVHG�
UHPRYDO� RI�7UXVWHH�� WRJHWKHU�ZLWK� D� VWDWHPHQW� DV� WR� WKH� UHDVRQV� IRU� VXFK� UHPRYDO�� DQG� �E��WKH�
LGHQWLW\�RI�WKH�SURSRVHG�UHSODFHPHQW�7UXVWHH��WRJHWKHU�ZLWK�D�FHUWLILFDWLRQ�WKDW�VXFK�UHSODFHPHQW�
VDWLVILHV�WKH�UHTXLUHPHQWV�VHW�IRUWK�LQ�WKH�RUJDQL]DWLRQDO�GRFXPHQWV��LQFOXGLQJ��ZLWKRXW�OLPLWDWLRQ��
WKLV�7UXVW�$JUHHPHQW��IRU�D�7UXVWHH��SURYLGHG��KRZHYHU��QR�UHVLJQDWLRQ�RU�UHPRYDO�RI�WKH�7UXVWHH�
VKDOO�EH�HIIHFWLYH�XQWLO�D�VXFFHVVRU�7UXVWHH�LV�DSSRLQWHG�DQG�KDV�DFFHSWHG�KLV�RU�KHU�DSSRLQWPHQW��

$57,&/(���
&21&(51,1*�7+(�0$1$*(5�

6HFWLRQ����� 3RZHU� DQG� $XWKRULW\�� � 7KH� DFWLYLWLHV� DQG� DIIDLUV� RI� WKH� 7UXVW� VKDOO� EH�
PDQDJHG�H[FOXVLYHO\�E\�RU�XQGHU�WKH�GLUHFWLRQ�RI�WKH�0DQDJHU���([FHSW�ZKHUH�WKLV�7UXVW�$JUHHPHQW�
UHTXLUHV�WKH�MRLQW�DFWLRQ�RI�WKH�0DQDJHU�DQG�WKH�7UXVWHH��WKH�0DQDJHU�VKDOO�KDYH�IXOO�SRZHU�DQG�
DXWKRULW\��DQG�LV�KHUHE\�DXWKRUL]HG�DQG�HPSRZHUHG��WR�PDQDJH�WKH�7UXVW�(VWDWH�DQG�WKH�DFWLYLWLHV�
DQG� DIIDLUV� RI� WKH� 7UXVW�� H[HFXWH� DQG� GHOLYHU� DOO� GRFXPHQWV� �LQFOXGLQJ��ZLWKRXW� OLPLWDWLRQ�� WKH�
7UDQVDFWLRQ�'RFXPHQWV��IRU�RU�RQ�EHKDOI�RI�WKH�7UXVW��DQG�FDXVH�WKH�7UXVW�WR�VXH�RU�EH�VXHG�XQGHU�
LWV�QDPH�� VXEMHFW� WR�DQG� LQ�DFFRUGDQFH�ZLWK� WKH� WHUPV�DQG�SURYLVLRQV�RI� WKLV�7UXVW�$JUHHPHQW��
SURYLGHG��KRZHYHU��WKDW�WKH�0DQDJHU�VKDOO�KDYH�QR�SRZHU�WR�HQJDJH�RQ�EHKDOI�RI�WKH�7UXVW�LQ�DQ\�
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DFWLYLWLHV�WKDW�WKH�7UXVW�FRXOG�QRW�HQJDJH�LQ�GLUHFWO\��IXUWKHU�SURYLGHG��KRZHYHU��WKDW�WKH�0DQDJHU�
VKDOO�DW�DOO�WLPHV�EH�VXEMHFW�WR�WKH�FRQWURO�DQG�DXWKRULW\�RI�WKH�7UXVW���7KH�0DQDJHU�VKDOO�KDYH�WKH�
SRZHU�DQG�DXWKRULW\��DQG�LV�KHUHE\�DXWKRUL]HG��HPSRZHUHG�DQG�GLUHFWHG�E\�WKH�7UXVW��WR�HQWHU�LQWR��
H[HFXWH�DQG�GHOLYHU��DQG�WR�FDXVH�WKH�7UXVW�WR�SHUIRUP�LWV�REOLJDWLRQV�XQGHU��HDFK�RI�WKH�7UDQVDFWLRQ�
'RFXPHQWV�WR�ZKLFK�WKH�7UXVW�LV�RU�EHFRPHV�D�SDUW\�RU�VLJQDWRU\�DQG��LQ�IXUWKHUDQFH�WKHUHRI��WKH�
&ODVV���%HQHILFLDO�2ZQHU��DW�DQ\�WLPH�SULRU�WR�WKH�LVVXDQFH�RI�WKH�&RQYHUVLRQ�1RWLFH��PD\�FRQILUP�
VXFK�DXWKRUL]DWLRQ��HPSRZHUPHQW�DQG�GLUHFWLRQ�DQG�RWKHUZLVH�GLUHFW�WKH�0DQDJHU�LQ�FRQQHFWLRQ�
ZLWK� WKH�PDQDJHPHQW� RI� WKH� DFWLYLWLHV� DQG� DIIDLUV� RI� WKH�7UXVW�� �7KH�0DQDJHU�PD\�� LQ� LWV� VROH�
GLVFUHWLRQ��HPSOR\�VXFK�3HUVRQV��RQ�LWV�RZQ�EHKDOI��RU�RQ�EHKDOI�RI�WKH�7UXVW��DV�WKH�FDVH�PD\�EH���
LQFOXGLQJ�$IILOLDWHV�RI�WKH�0DQDJHU��DV�LW�GHHPV�QHFHVVDU\�IRU�WKH�HIILFLHQW�RSHUDWLRQ�RI�WKH�7UXVW����

6HFWLRQ����� 0DQDJHU¶V�&DSDFLW\���7KH�0DQDJHU�DFWV�VROHO\�DV�DQ�DJHQW�RI�WKH�7UXVW�DQG�
QRW�LQ�LWV�LQGLYLGXDO�FDSDFLW\��DQG�DOO�3HUVRQV�KDYLQJ�DQ\�FODLP�DJDLQVW�WKH�0DQDJHU�E\�UHDVRQ�RI�
WKH�WUDQVDFWLRQV�FRQWHPSODWHG�E\�WKLV�7UXVW�$JUHHPHQW��WKH�7UDQVDFWLRQ�'RFXPHQWV�RU�DQ\�RWKHU�
GRFXPHQW�VKDOO�ORRN�RQO\�WR�WKH�7UXVW�(VWDWH�IRU�SD\PHQW�RU�VDWLVIDFWLRQ�WKHUHRI���1RWZLWKVWDQGLQJ�
DQ\�SURYLVLRQ�RI�WKLV�7UXVW�$JUHHPHQW�WR�WKH�FRQWUDU\��WKH�0DQDJHU�VKDOO�QRW�KDYH�DQ\�OLDELOLW\�WR�
DQ\�3HUVRQ�H[FHSW�IRU��L��LWV�RZQ�ZLOOIXO�PLVFRQGXFW��EDG�IDLWK��IUDXG�RU�JURVV�QHJOLJHQFH�LQ�WKH�
SHUIRUPDQFH�RI�LWV�GXWLHV�DV�0DQDJHU�XQGHU�WKLV�7UXVW�$JUHHPHQW�DQG��LL��WKH�REOLJDWLRQV�VHW�IRUWK�
LQ�6HFWLRQ��������

6HFWLRQ����� 'XWLHV��

�D�� 7KH�0DQDJHU�KDV�SULPDU\�UHVSRQVLELOLW\�IRU�SHUIRUPLQJ�WKH�DGPLQLVWUDWLYH�
DFWLRQV�VHW�IRUWK�LQ�WKLV�6HFWLRQ�������,Q�DGGLWLRQ��WKH�0DQDJHU�VKDOO�KDYH�WKH�REOLJDWLRQV�ZLWK�UHVSHFW�
WR� D�&RQYHUVLRQ� DQG� D� SRWHQWLDO�'LVSRVLWLRQ� RI� WKH�7UXVW�(VWDWH� DV� VHW� IRUWK� LQ�$UWLFOH� ��� �7KH�
0DQDJHU�VKDOO�QRW�KDYH�DQ\�GXW\�RU�REOLJDWLRQ�XQGHU�RU�LQ�FRQQHFWLRQ�ZLWK�WKLV�7UXVW�$JUHHPHQW��
WKH�7UXVW�RU�DQ\�WUDQVDFWLRQ�RU�GRFXPHQW�FRQWHPSODWHG�KHUHE\��H[FHSW�DV�H[SUHVVO\�SURYLGHG�E\�
WKH�WHUPV�RI�WKLV�7UXVW�$JUHHPHQW��DQG�QR�LPSOLHG�GXWLHV�RU�REOLJDWLRQV�VKDOO�EH�UHDG�LQWR�WKLV�7UXVW�
$JUHHPHQW� DJDLQVW� WKH�0DQDJHU�� � 7KH� ULJKW� RI� WKH�0DQDJHU� WR� SHUIRUP� DQ\� GLVFUHWLRQDU\� DFW�
HQXPHUDWHG�KHUHLQ�VKDOO�QRW�EH�FRQVWUXHG�DV�D�GXW\���7R�WKH�IXOOHVW�H[WHQW�SHUPLWWHG�E\�DSSOLFDEOH�
ODZ��LQFOXGLQJ�ZLWKRXW�OLPLWDWLRQ�6HFWLRQ������RI�WKH�6WDWXWRU\�7UXVW�$FW��WKH�0DQDJHU¶V�GXWLHV�
�LQFOXGLQJ�ILGXFLDU\�GXWLHV��LI�DQ\��DQG�OLDELOLWLHV�UHODWLQJ�WKHUHWR�WR�WKH�7UXVW�DQG�WKH�%HQHILFLDO�
2ZQHUV�VKDOO�EH�UHVWULFWHG�WR�WKRVH�GXWLHV��LQFOXGLQJ�ILGXFLDU\�GXWLHV��LI�DQ\��H[SUHVVO\�VHW�IRUWK�LQ�
WKLV�7UXVW�$JUHHPHQW�DQG�OLDELOLWLHV�UHODWLQJ�WKHUHWR���7KH�0DQDJHU�H[SUHVVO\�UHVHUYHV�WKH�ULJKW�WR�
LQYHVW�LQ��SXUVXH��GHYHORS��RZQ��PDQDJH��RSHUDWH�RU�RWKHUZLVH�SDUWLFLSDWH�LQ��LQFOXGLQJ��ZLWKRXW�
OLPLWDWLRQ��DV�DQ�LQYHVWRU�LQ��OHQGHU�WR�RU�FRQVXOWDQW�RU�DGYLVRU�WR��RU�GLUHFWRU��RIILFHU�RU�PDQDJHU�
RI�� DQ\� RWKHU� HQWLW\�� DOO� EXVLQHVV� RSSRUWXQLWLHV� RI� DQ\� QDWXUH� IRU� LWV� RZQ� DFFRXQW�� LQFOXGLQJ�
RSSRUWXQLWLHV� WKDW�PD\� GLUHFWO\� RU� LQGLUHFWO\� FRPSHWH� ZLWK� WKH� 7UXVW� RU� WKH� 5HDO� (VWDWH�� � 7KH�
0DQDJHU�VKDOO�QRW�KDYH�DQ\�REOLJDWLRQ�WR�ILUVW�SUHVHQW�VXFK�EXVLQHVV�RSSRUWXQLWLHV�WR�WKH�7UXVW�RU�
DOORZ� WKH�7UXVW� RU� DQ\�%HQHILFLDO�2ZQHUV� WR� VKDUH� RU� SDUWLFLSDWH� LQ� VXFK� RWKHU� LQYHVWPHQWV� RU�
DFWLYLWLHV�RU�WR�WKH�LQFRPH�RU�SURFHHGV�GHULYHG�WKHUHIURP�����

�E�� :LWKRXW� OLPLWLQJ� WKH� JHQHUDOLW\� RI� 6HFWLRQ� ����D��� XSRQ� DQG� DIWHU� WKH�
LVVXDQFH�RI�WKH�&RQYHUVLRQ�1RWLFH��WKH�0DQDJHU�LV�KHUHE\�DXWKRUL]HG�DQG�GLUHFWHG��DV�DJHQW�RI�WKH�
7UXVW��WR�WDNH�HDFK�RI�WKH�IROORZLQJ�DFWLRQV�QHFHVVDU\�WR�FRQVHUYH�DQG�SURWHFW�WKH�7UXVW�(VWDWH��

���� DFTXLUH�WLWOH�WR�WKH�5HDO�(VWDWH�VXEMHFW�WR�WKH�WHQDQW�OHDVHV��
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���� HQWHU�LQWR�DQG�FRPSO\�ZLWK�WKH�WHUPV�RI�WKH�)LQDQFLQJ�'RFXPHQWV��

���� HQWHU�LQWR�WKH�0DVWHU�/HDVH�$JUHHPHQW�ZLWK�WKH�0DVWHU�/HVVHH��

���� FROOHFW�UHQWV�DQG�PDNH�GLVWULEXWLRQV�LQ�DFFRUGDQFH�ZLWK�$UWLFOH����

���� HQWHU�LQWR�DQ\�DJUHHPHQW�IRU�SXUSRVHV�RI�HQDEOLQJ�RQH�RU�PRUH�RI�
WKH�%HQHILFLDO�2ZQHUV�WR�FRPSOHWH�H[FKDQJHV�RI�UHDO�SURSHUW\�ZLWK�D�4XDOLILHG�,QWHUPHGLDU\�DV�
GHILQHG�LQ�&RGH�6HFWLRQ�������SURYLGHG�WKDW�LQ�QR�HYHQW�VKDOO�WKH�7UXVW�DFTXLUH�WLWOH�WR�DQ\�UHDO�
SURSHUW\�RWKHU�WKDQ�WKH�5HDO�(VWDWH���

���� QRWLI\� WKH� UHOHYDQW� SDUWLHV� RI� DQ\� GHIDXOW� E\� WKHP� XQGHU� WKH�
7UDQVDFWLRQ�'RFXPHQWV��DQG�

���� VROHO\�WR�WKH�H[WHQW�QHFHVVLWDWHG�E\�WKH�EDQNUXSWF\�RU�LQVROYHQF\�RI�
WKH�0DVWHU�/HVVHH��LI�WKH�7UXVW�KDV�QRW�WHUPLQDWHG�XQGHU�6HFWLRQ������HQWHU�LQWR�D�QHZ�0DVWHU�/HDVH�
$JUHHPHQW�RU�RWKHU�DUUDQJHPHQW�ZLWK�UHVSHFW�WR�WKH�5HDO�(VWDWH�RU�UHQHJRWLDWH�RU�UHILQDQFH�DQ\�
GHEW�VHFXUHG�E\�WKH�5HDO�(VWDWH��LQFOXGLQJ��ZLWKRXW�OLPLWDWLRQ��WKH�/RDQ���

�F�� 7KH� 0DQDJHU� VKDOO� NHHS� FXVWRPDU\� DQG� DSSURSULDWH� ERRNV� DQG� UHFRUGV�
UHODWLQJ�WR�WKH�7UXVW�DQG�WKH�7UXVW�(VWDWH�DQG�VKDOO�FHUWLI\�UHSRUWV�UHJDUGLQJ�VDPH�WR�WKH�/HQGHU��LI�
UHTXLUHG�E\�WKH�)LQDQFLQJ�'RFXPHQWV����7KH�0DQDJHU�ZLOO�NHHS�FXVWRPDU\�DQG�DSSURSULDWH�ERRNV�
DQG�UHFRUGV�RI�DFFRXQW�IRU�WKH�7UXVW�DW�WKH�0DQDJHU¶V�SULQFLSDO�SODFH�RI�EXVLQHVV��7KH�2ZQHUV��RU�
WKHLU� GXO\� DXWKRUL]HG� UHSUHVHQWDWLYHV�� PD\� LQVSHFW�� H[DPLQH� DQG� FRS\� WKH� 7UXVW¶V� ERRNV� DQG�
UHFRUGV�DW�DQ\�WLPH�GXULQJ�QRUPDO�EXVLQHVV�KRXUV���7KH�0DQDJHU�VKDOO�PDLQWDLQ�DSSURSULDWH�ERRNV�
DQG� UHFRUGV� LQ� RUGHU� WR� SURYLGH� UHSRUWV� RI� LQFRPH� DQG� H[SHQVHV� WR� HDFK�%HQHILFLDO�2ZQHU� DV�
QHFHVVDU\�IRU�VXFK�%HQHILFLDO�2ZQHU�WR�SUHSDUH�WKHLU�LQFRPH�WD[�UHWXUQV��

�G�� 7KH�0DQDJHU�VKDOO�SURPSWO\�IXUQLVK�����WR�WKH�%HQHILFLDO�2ZQHUV�FRSLHV�RI�
DOO� UHSRUWV��QRWLFHV�� UHTXHVWV��GHPDQGV��FHUWLILFDWHV�� ILQDQFLDO� VWDWHPHQWV�DQG�DQ\�RWKHU�ZULWLQJV�
UHTXLUHG� WR�EH�GLVWULEXWHG� WR� WKHP�SXUVXDQW� WR� WKH�7UDQVDFWLRQ�'RFXPHQWV� �XQOHVV� WKH�0DQDJHU�
UHDVRQDEO\�EHOLHYHV�WKH�VDPH�WR�KDYH�EHHQ�VHQW�GLUHFWO\�WR�WKH�%HQHILFLDO�2ZQHUV��DQG�����WR�WKH�
/HQGHU�DOO�GRFXPHQWV�UHTXLUHG�E\�WKH�)LQDQFLQJ�'RFXPHQWV��

�H�� 7KH�0DQDJHU�VKDOO�QRW�EH�UHTXLUHG�WR�DFW�RU�UHIUDLQ�IURP�DFWLQJ�XQGHU�WKLV�
7UXVW�$JUHHPHQW�RU�WKH�)LQDQFLQJ�'RFXPHQWV�LI�WKH�0DQDJHU�UHDVRQDEO\�GHWHUPLQHV��RU�KDV�EHHQ�
DGYLVHG�E\�FRXQVHO��WKDW�VXFK�DFWLRQV�RU�ODFN�RI�DFWLRQ�PD\�UHVXOW�LQ�SHUVRQDO�OLDELOLW\��XQOHVV�WKH�
0DQDJHU� LV� LQGHPQLILHG�E\� WKH�7UXVW�DQG� WKH�%HQHILFLDO�2ZQHUV�DJDLQVW�DQ\� OLDELOLW\�DQG�FRVWV�
�LQFOXGLQJ�UHDVRQDEOH�OHJDO�IHHV�DQG�H[SHQVHV��LQ�D�PDQQHU�DQG�IRUP�UHDVRQDEO\�VDWLVIDFWRU\�WR�WKH�
0DQDJHU��

�I�� 7KH�0DQDJHU�VKDOO�QRW��RQ� LWV�RZQ�EHKDOI��DV�RSSRVHG�WR�DFWLRQV�WKDW� WKH�
0DQDJHU�LV�UHTXLUHG�WR�SHUIRUP�RQ�EHKDOI�RI�WKH�7UXVW����KDYH�DQ\�GXW\�WR������L��ILOH��UHFRUG�RU�
GHSRVLW�DQ\�GRFXPHQW���LL��PDLQWDLQ�DQ\�VXFK�ILOLQJ��UHFRUGLQJ�RU�GHSRVLW�RU��LLL��UHILOH��UHUHFRUG�RU�
UHGHSRVLW�DQ\�VXFK�GRFXPHQW������REWDLQ�RU�PDLQWDLQ�DQ\�LQVXUDQFH�RQ�WKH�5HDO�(VWDWH������PDLQWDLQ�
WKH�5HDO�(VWDWH������SD\�RU�GLVFKDUJH�DQ\�WD[�OHYLHG�DJDLQVW�DQ\�SDUW�RI�WKH�7UXVW�(VWDWH������FRQILUP��
YHULI\��LQYHVWLJDWH�RU�LQTXLUH�LQWR�WKH�IDLOXUH�WR�UHFHLYH�DQ\�UHSRUWV�RU�ILQDQFLDO�VWDWHPHQWV�IURP�
DQ\�SDUW\�REOLJDWHG�XQGHU�WKH�)LQDQFLQJ�'RFXPHQWV�WR�SURYLGH�VXFK�UHSRUWV�RU�ILQDQFLDO�VWDWHPHQWV��
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���� LQVSHFW� WKH� 5HDO� (VWDWH� DW� DQ\� WLPH�� RU� ���� DVFHUWDLQ� RU� LQTXLUH� DV� WR� WKH� SHUIRUPDQFH� RU�
REVHUYDQFH�RI�DQ\�RI�WKH�FRYHQDQWV�RI�DQ\�3HUVRQ�XQGHU�WKH�)LQDQFLQJ�'RFXPHQWV��

�J�� 7KH�0DQDJHU�VKDOO�PDQDJH��FRQWURO��GLVSRVH�RI�RU�RWKHUZLVH�GHDO�ZLWK�WKH�
7UXVW�(VWDWH� FRQVLVWHQW�ZLWK� LWV� GXWLHV� WR� FRQVHUYH� DQG� SURWHFW� WKH�7UXVW�(VWDWH�� VXEMHFW� WR� DQ\�
UHVWULFWLRQV�UHTXLUHG�E\�WKH�)LQDQFLQJ�'RFXPHQWV��WKH�0DVWHU�/HDVH�$JUHHPHQW�RU�RWKHUZLVH�DV�
SURYLGHG�LQ�WKLV�7UXVW�$JUHHPHQW��

�K�� 7KH�0DQDJHU�VKDOO�SURYLGH�WR�HDFK�3HUVRQ�ZKR�EHFRPHV�D�%HQHILFLDO�2ZQHU�
D�FRS\�RI�WKLV�7UXVW�$JUHHPHQW�DW�RU�EHIRUH�WKH�WLPH��LQ�WKH�VROH�GLVFUHWLRQ�RI�WKH�0DQDJHU��VXFK�
3HUVRQ�EHFRPHV�D�%HQHILFLDO�2ZQHU��

�L�� 7KH�0DQDJHU�VKDOO�SURYLGH�WR�WKH�7UXVWHH�D�FRS\�RI�WKH�2ZQHUVKLS�5HFRUGV�
FRQWHPSRUDQHRXVO\�ZLWK�HDFK�UHYLVLRQ�WKHUHWR��

�M�� $OO�SD\PHQWV�WR�EH�PDGH�E\�WKH�0DQDJHU�XQGHU�WKLV�7UXVW�$JUHHPHQW�VKDOO�
EH�PDGH�IURP�WKH�7UXVW�(VWDWH��

6HFWLRQ����� )HHV� DQG� ([SHQVHV�� � )RU� VHUYLFHV� UHQGHUHG� LQ� FRQQHFWLRQ� ZLWK� WKH�
PDQDJHPHQW�RI�WKH�5HDO�(VWDWH�SXUVXDQW�WR�D�VHSDUDWH�3URSHUW\�0DQDJHPHQW�$JUHHPHQW�EHWZHHQ�
WKH�'HSRVLWRU�DQG�3URSHUW\�0DQDJHU�DQG�DVVLJQHG�WR�WKH�7UXVW��WKH�3URSHUW\�0DQDJHU�VKDOO�UHFHLYH�
DQ� DQQXDO� IHH� UDQJLQJ� IURP� ������ DQG� ������ RI� WKH� JURVV� UHQWDO� LQFRPH� RI� WKH� 5HDO� (VWDWH�
�³0DQDJHPHQW�)HH´���SURYLGHG��KRZHYHU��D�UDQJH�RI�������WR�������RI�WKH�0DQDJHPHQW�)HH�SDLG�
KHUHXQGHU�VKDOO�EH�DVVLJQHG�DQG�SDLG�WR�WKH�0DQDJHU�IRU�LWV�DVVHW�PDQDJHPHQW�VHUYLFHV�ZLWK�UHVSHFW�
WR�WKH�7UXVW��DV�ZHOO�DV�WKH�IHH�VHW�IRUWK�LQ�6HFWLRQ�������7KH�3URSHUW\�0DQDJHU�DQG�WKH�0DQDJHU�
VKDOO�KDYH�QR�REOLJDWLRQ�E\�YLUWXH�RI�WKLV�7UXVW�$JUHHPHQW�WR�VSHQG�DQ\�RI�WKHLU�RZQ�IXQGV�RU�WDNH�
DQ\�DFWLRQ�WKDW�FRXOG�UHVXOW�LQ�LQFXUULQJ�DQ\�RWKHU�FRVWV��7KH�0DQDJHPHQW�)HHV�SDLG�KHUHXQGHU�DUH�
VXERUGLQDWH� WR� /HQGHU� SXUVXDQW� WR� WKH� )LQDQFLQJ�'RFXPHQWV��1RWZLWKVWDQGLQJ� DQ\WKLQJ� WR� WKH�
FRQWUDU\�FRQWDLQHG�KHUHLQ��VR�ORQJ�DV�DQ\�SRUWLRQ�RI�WKH�/RDQ�LV�RXWVWDQGLQJ���$��SD\PHQW�RI�DQ\�
IHH�XQGHU�WKLV�6HFWLRQ�����VKDOO�EH�IXOO\�VXERUGLQDWH�WR�WKH�/RDQ�DQG�VKDOO�QRW�FRQVWLWXWH�D�FODLP�
DJDLQVW� WKH� 7UXVW� LQ� WKH� HYHQW� LWV� FDVK� IORZ� LV� LQVXIILFLHQW� WR� SD\� LWV� REOLJDWLRQV�� QRU� VKDOO� LW�
FRQVWLWXWH�D�FODLP�DJDLQVW�DQ\�EHQHILFLDO�RZQHU�RI�DQ�LQWHUHVW�LQ�WKH�7UXVW��DQG��%��QR�SD\PHQW�RI�
DQ\�IHH�XQGHU�WKLV�6HFWLRQ�����VKDOO�EH�SD\DEOH�IURP�DPRXQWV�DOORFDEOH�WR�WKH�/HQGHU�SXUVXDQW�WR�
WKH�)LQDQFLQJ�'RFXPHQWV��

�
6HFWLRQ����� 'LVSRVLWLRQ�RI�7UXVW�(VWDWH�E\�0DQDJHU�,V�%LQGLQJ���6XEMHFW�WR�WKH�WHUPV�RI�

WKH�0DVWHU�/HDVH�$JUHHPHQW��DQ\�'LVSRVLWLRQ�RU�RWKHU�FRQYH\DQFH�RI�WKH�7UXVW�(VWDWH�RU�DQ\�SDUW�
WKHUHRI�E\�WKH�0DQDJHU�SXUVXDQW�WR�WKH�WHUPV�RI�WKLV�7UXVW�$JUHHPHQW�VKDOO�ELQG�WKH�7UXVW�DQG�WKH�
%HQHILFLDO�2ZQHUV�DQG�EH�HIIHFWLYH�WR�WUDQVIHU�RU�FRQYH\�DOO�ULJKWV��WLWOH�DQG�LQWHUHVW�RI�WKH�7UXVW�
DQG�WKH�%HQHILFLDO�2ZQHUV�LQ�DQG�WR�WKDW�SRUWLRQ�RI�WKH�7UXVW�(VWDWH�VROG�RU�RWKHUZLVH�FRQYH\HG��

�
6HFWLRQ����� 5HPRYDO��5HVLJQDWLRQ��6XFFHVVLRQ����

�D�� 7KH�0DQDJHU�PD\�UHVLJQ�DW�DQ\�WLPH�E\�JLYLQJ�DW�OHDVW����GD\V¶�SULRU�ZULWWHQ�
QRWLFH�WR�WKH�7UXVWHH�DQG�WKH�/HQGHU����

�E�� 7KH� 7UXVWHH�PD\� DW� DQ\� WLPH� UHPRYH� WKH�0DQDJHU� IRU� FDXVH� E\�ZULWWHQ�
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QRWLFH�WR�WKH�0DQDJHU���)RU�SXUSRVHV�RI�WKLV�6HFWLRQ������³FDXVH´�VKDOO�RQO\�UHVXOW�IURP�WKH�ZLOOIXO�
PLVFRQGXFW��EDG�IDLWK��IUDXG�RU�JURVV�QHJOLJHQFH�RI�WKH�0DQDJHU����

�F�� 6XFK�UHVLJQDWLRQ�RU�UHPRYDO�DV�VHW�IRUWK�DERYH�VKDOO�EH�HIIHFWLYH�XSRQ�WKH�
DFFHSWDQFH�RI�DSSRLQWPHQW�E\�D�VXFFHVVRU�PDQDJHU�DV�KHUHLQDIWHU�SURYLGHG���,Q�FDVH�RI�WKH�UHPRYDO�
RU� UHVLJQDWLRQ�RI� WKH�0DQDJHU��ZLWK� WKH�SULRU�ZULWWHQ� FRQVHQW� RI� WKH�/HQGHU�ZKLOH� WKH�/RDQ� LV�
RXWVWDQGLQJ��WKH�7UXVWHH�PD\�DSSRLQW�D�VXFFHVVRU�PDQDJHU�E\�ZULWWHQ�LQVWUXPHQW�SURYLGHG�WKDW�LI�
WKH�/RDQ�RU�DQ\�SRUWLRQ�WKHUHRI�LV�RXWVWDQGLQJ�D�/HQGHU�&RQVHQW�KDV�EHHQ�REWDLQHG���,Q�FDVH�RI�WKH�
UHVLJQDWLRQ�RI�WKH�0DQDJHU��LI�D�VXFFHVVRU�0DQDJHU�VKDOO�QRW�KDYH�EHHQ�DSSRLQWHG�ZLWKLQ����GD\V�
DIWHU�WKH�0DQDJHU�JLYHV�QRWLFH�RI�LWV�UHVLJQDWLRQ��WKH�7UXVWHH�RU�DQ\�RI�WKH�%HQHILFLDO�2ZQHUV�PD\�
DSSO\�WR�DQ\�FRXUW�RI�FRPSHWHQW�MXULVGLFWLRQ�LQ�WKH�8QLWHG�6WDWHV�WR�DSSRLQW�DQ�LQWHULP�VXFFHVVRU�
PDQDJHU� WR� DFW� XQWLO� VXFK� WLPH�� LI� DQ\�� DV� D� VXFFHVVRU� PDQDJHU� VKDOO� KDYH� EHHQ� DSSRLQWHG� DV�
SURYLGHG�DERYH�DQG�SURYLGHG�WKDW�D�/HQGHU�&RQVHQW�WR�VXFK�DSSRLQWPHQW�KDV�EHHQ�REWDLQHG�LI�WKH�
/RDQ�RU�DQ\�SRUWLRQ�WKHUHRI�LV�RXWVWDQGLQJ���$Q\�VXFFHVVRU�PDQDJHU�VR�DSSRLQWHG�E\�VXFK�FRXUW�
VKDOO� LPPHGLDWHO\� DQG�ZLWKRXW� IXUWKHU� DFW� EH� VXSHUVHGHG�E\� D� VXFFHVVRU�PDQDJHU� DSSRLQWHG� DV�
SURYLGHG�DERYH�ZLWKLQ�RQH�\HDU�IURP�WKH�GDWH�RI�WKH�DSSRLQWPHQW�E\�VXFK�FRXUW���$Q\�VXFFHVVRU�
PDQDJHU��KRZHYHU�DSSRLQWHG��VKDOO�H[HFXWH�DQG�GHOLYHU�WR�LWV�SUHGHFHVVRU�0DQDJHU�DQ�LQVWUXPHQW�
DFFHSWLQJ� VXFK� DSSRLQWPHQW�� DQG� WKHUHXSRQ� VXFK� VXFFHVVRU�� ZLWKRXW� IXUWKHU� DFW�� VKDOO� EHFRPH�
YHVWHG�ZLWK�DOO�WKH�ULJKWV��SRZHUV�DQG�GXWLHV�RI�WKH�SUHGHFHVVRU�0DQDJHU�LQ�WKH�WUXVWV�KHUHXQGHU�
ZLWK�OLNH�HIIHFW�DV�LI�RULJLQDOO\�QDPHG�WKH�0DQDJHU�KHUHLQ���1RWZLWKVWDQGLQJ�WKH�IRUHJRLQJ��XSRQ�
WKH�ZULWWHQ�UHTXHVW�RI�VXFK�VXFFHVVRU�PDQDJHU��VXFK�SUHGHFHVVRU�PDQDJHU�VKDOO�H[HFXWH�DQG�GHOLYHU�
DQ�LQVWUXPHQW�WUDQVIHUULQJ�WR�VXFK�VXFFHVVRU��XSRQ�WKH�WUXVWV�KHUHLQ�H[SUHVVHG��DOO�WKH�ULJKWV��SRZHUV�
DQG�GXWLHV�RI�VXFK�SUHGHFHVVRU�PDQDJHU�DQG�VXFK�SUHGHFHVVRU�PDQDJHU�VKDOO�GXO\�DVVLJQ��WUDQVIHU��
GHOLYHU�DQG�SD\�RYHU�WR�VXFK�VXFFHVVRU�PDQDJHU�DOO�PRQLHV�RU�RWKHU�SURSHUW\�WKHQ�KHOG�E\�VXFK�
SUHGHFHVVRU�WUXVWHH�XSRQ�WKH�WUXVWV�KHUHLQ�H[SUHVVHG���$Q\�ULJKW�RI�WKH�%HQHILFLDO�2ZQHUV�DJDLQVW�
D�SUHGHFHVVRU�PDQDJHU�LQ�LWV�LQGLYLGXDO�FDSDFLW\�VKDOO�VXUYLYH�WKH�UHVLJQDWLRQ�RU�UHPRYDO�RI�VXFK�
SUHGHFHVVRU�PDQDJHU��WKH�GLVVROXWLRQ�DQG�WHUPLQDWLRQ�RI�WKH�7UXVW�DQG�WKH�WHUPLQDWLRQ��DPHQGPHQW��
VXSSOHPHQW�DQG�RU�UHVWDWHPHQW�RI�WKLV�7UXVW�$JUHHPHQW��1RWZLWKVWDQGLQJ�DQ\WKLQJ�WR�WKH�FRQWUDU\�
FRQWDLQHG�LQ�WKLV�7UXVW�$JUHHPHQW��VR�ORQJ�DV�WKH�/RDQ�RU�DQ\�SRUWLRQ�WKHUHRI�LV�RXWVWDQGLQJ��WKH�
LQLWLDO�0DQDJHU�DQG�DQ\�VXFFHVVRU�0DQDJHU�VKDOO��DW�DOO� WLPHV�EH�D�VSHFLDO�SXUSRVH�EDQNUXSWF\�
UHPRWH�HQWLW\��

$57,&/(���
%(1(),&,$/�,17(5(676�

6HFWLRQ����� ,VVXDQFH�RI�&ODVV���DQG�&ODVV���%HQHILFLDO�2ZQHUVKLS�&HUWLILFDWHV��

�D�� 7KH�7UXVW�VKDOO�QRW�EH�UHTXLUHG�WR�LVVXH�FHUWLILFDWHV�WR�UHSUHVHQW�WKH�&ODVV���
DQG�&ODVV���%HQHILFLDO�,QWHUHVWV���7KH�3HUFHQWDJH�6KDUH�RI�WKH�&ODVV���%HQHILFLDO�2ZQHU�SULRU�WR�
WKH�LVVXDQFH�RI�DQ\�&ODVV���%HQHILFLDO�,QWHUHVWV��SXUVXDQW�WR�6HFWLRQV�����E���VKDOO�EH���������

�E�� 3URPSWO\�DIWHU�WKH�LVVXDQFH�RI�WKH�&RQYHUVLRQ�1RWLFH�SXUVXDQW�WR�6HFWLRQ�
����� WKH�2ZQHUVKLS�5HFRUGV�VKDOO�EH�XSGDWHG�ZLWK�UHVSHFW�WR�HDFK�,QYHVWRU�ZKR�KDV�H[HFXWHG�D�
3XUFKDVH�$JUHHPHQW�DQG�FRQWULEXWHG�DOO�FDVK�UHTXLUHG�E\�LW� WR�EH�FRQWULEXWHG�WR�WKH�7UXVW�� �1R�
SRUWLRQ�RI�WKH�FDVK�FRQWULEXWHG�E\�WKH�,QYHVWRUV�WR�WKH�7UXVW�ZLOO�EH�SODFHG�LQWR�DQ\�5HVHUYHV�ZLWK�
UHVSHFW�WR�WKH�5HDO�(VWDWH���7KH�DPRXQW�RI�FDVK�FRQWULEXWHG�E\��DQG�WKH�3HUFHQWDJH�6KDUH�RI��HDFK�
,QYHVWRU�VKDOO�EH�GHWHUPLQHG�E\�WKH�0DQDJHU�DQG�VKDOO�EH�VHW�IRUWK�LQ�WKH�3XUFKDVH�$JUHHPHQW�IRU�
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HDFK� ,QYHVWRU�� �1RWZLWKVWDQGLQJ� WKH� IRUHJRLQJ��QR�&ODVV���%HQHILFLDO�2ZQHU� �WRJHWKHU�ZLWK� LWV�
$IILOLDWHV��� DQG� QR� DVVLJQHH� RU� WUDQVIHUHH� RI� D� &ODVV� �� %HQHILFLDO� ,QWHUHVW� �WRJHWKHU� ZLWK� LWV�
$IILOLDWHV���PD\�RZQ�PRUH�WKDQ�D��������3HUFHQWDJH�6KDUH�RI�WKH�DJJUHJDWH�&ODVV���%HQHILFLDO�
,QWHUHVWV�VR�ORQJ�DV�WKH�/RDQ�LV�RXWVWDQGLQJ�XQOHVV�FRQVHQWHG�WR�LQ�ZULWLQJ�E\�WKH�/HQGHU��DQG�DQ\�
SXUSRUWHG�LVVXDQFH�RI�D�&ODVV���%HQHILFLDO�,QWHUHVW�LQ�YLRODWLRQ�RI�WKH�IRUHJRLQJ��WR�WKH�IXOOHVW�H[WHQW�
SHUPLWWHG�E\�DSSOLFDEOH�ODZ��VKDOO�EH�QXOO��YRLG�DQG�RI�QR�HIIHFW�ZKDWVRHYHU���

6HFWLRQ����� &HUWDLQ�5LJKWV�DQG�3RZHUV�RI�&ODVV���%HQHILFLDO�2ZQHU�3ULRU�WR�&RQYHUVLRQ�
1RWLFH���3ULRU�WR�WKH�LVVXDQFH�RI�WKH�&RQYHUVLRQ�1RWLFH��WKH�&ODVV���%HQHILFLDO�2ZQHU�VKDOO�KDYH�
WKH�ULJKW�DQG�SRZHU��DW�LWV�VROH�GLVFUHWLRQ��EXW�VXEMHFW�WR�WKH�UHVWULFWLRQV�LQ�$UWLFOH�����WR��

�D�� &RQWULEXWH�DGGLWLRQDO�DVVHWV�WR�WKH�7UXVW��

�E�� &DXVH�WKH�7UXVW�WR�QHJRWLDWH�RU�UH�QHJRWLDWH�ORDQV�RU�OHDVHV���DQG�

�F�� &DXVH� WKH� 7UXVW� WR� VHOO� DOO� RU� DQ\� SRUWLRQ� RI� LWV� DVVHWV� DQG� UH�LQYHVW� WKH�
SURFHHGV�RI�VXFK�VDOH�RU�VDOHV��

,W�LV�H[SUHVVO\�XQGHUVWRRG�E\�WKH�&ODVV���%HQHILFLDO�2ZQHU�WKDW�WKHVH�SRZHUV�DUH�LQFRQVLVWHQW�ZLWK�
WKH�DELOLW\�WR�FODVVLI\�WKH�7UXVW�DV�DQ�³LQYHVWPHQW�WUXVW´�XQGHU�5HJXODWLRQV�6HFWLRQ������������F���
DQG�WKH�7UXVW�VKDOO�QRW�EH�VR�FODVVLILHG�SULRU�WR�WKH�LVVXDQFH�RI�WKH�&RQYHUVLRQ�1RWLFH����

6HFWLRQ����� ,VVXDQFH�RI�&RQYHUVLRQ�1RWLFH���7KH�&ODVV���%HQHILFLDO�2ZQHU�PD\��DW�DQ\�
WLPH�LQ� LWV�VROH�GLVFUHWLRQ�DV� ORQJ�DV�DQ\�&ODVV���%HQHILFLDO� ,QWHUHVWV�DUH�RXWVWDQGLQJ�� LVVXH� WKH�
&RQYHUVLRQ� 1RWLFH� WR� WKH� 0DQDJHU�� ZLWK� D� FRS\� WR� WKH� 7UXVWHH�� SURYLGHG�� KRZHYHU�� WKDW� WKH�
&RQYHUVLRQ�1RWLFH�PXVW�EH�LVVXHG�QR�ODWHU�WKDQ�WKUHH�GD\V�EHIRUH�WKH�&ORVLQJ�'DWH���8SRQ�LVVXDQFH�
RI�WKH�&RQYHUVLRQ�1RWLFH��WKH�&ODVV���%HQHILFLDO�2ZQHU�VKDOO�QR�ORQJHU�KDYH�DQ\�RI�WKH�ULJKWV�RU�
SRZHUV�VHW�IRUWK�LQ�6HFWLRQ�������,QVWHDG��WKH�&ODVV���%HQHILFLDO�2ZQHU�VKDOO�KDYH�WKH�VDPH�ULJKWV�
DQG�SRZHUV�DV�DSSO\�WR�D�&ODVV���%HQHILFLDO�2ZQHU��DV�VHW�IRUWK�LQ�6HFWLRQ��������,Q�QR�HYHQW�PD\�
DQ\�&ODVV���%HQHILFLDO�,QWHUHVWV�EH�LVVXHG�WR�,QYHVWRUV�XQWLO�DW�OHDVW�WKUHH�GD\V�DIWHU�WKH�LVVXDQFH�RI�
WKH�&RQYHUVLRQ�1RWLFH��

6HFWLRQ����� 5LJKWV�DQG�3RZHUV�RI�&ODVV���%HQHILFLDO�2ZQHUV���7KH�VROH�ULJKW�RI�WKH�&ODVV�
��%HQHILFLDO�2ZQHUV�VKDOO�EH�WR�UHFHLYH�GLVWULEXWLRQV�IURP�WKH�7UXVW� LI��DV�DQG�ZKHQ�PDGH�DV�D�
UHVXOW�RI�WKH�7UXVW¶V�RZQHUVKLS�RU�'LVSRVLWLRQ�RI�WKH�5HDO�(VWDWH���7KH�&ODVV���%HQHILFLDO�2ZQHUV�
VKDOO�QRW�KDYH�WKH�ULJKW�RU�SRZHU�WR�GLUHFW�LQ�DQ\�PDQQHU�WKH�DFWLRQV�RI�WKH�7UXVW��WKH�0DVWHU�/HVVHH��
WKH�'HSRVLWRU�RU�WKH�0DQDJHU�LQ�FRQQHFWLRQ�ZLWK�WKH�PDQDJHPHQW�RU�RSHUDWLRQ�RI�WKH�7UXVW�RU�WKH�
5HDO�(VWDWH���7KH�&ODVV���%HQHILFLDO�2ZQHUV�VKDOO�KDYH�QR�YRWLQJ�ULJKWV��LQFOXGLQJ�DV�WR�ZKHWKHU�
RU�QRW�WKH�5HDO�(VWDWH�LV�VROG�SXUVXDQW�WR�WKLV�7UXVW�$JUHHPHQW���,Q�DGGLWLRQ��WKH�&ODVV���%HQHILFLDO�
2ZQHUV�VKDOO�QRW�KDYH�WKH�ULJKW�RU�SRZHU�WR��

�D�� &RQWULEXWH�DGGLWLRQDO�DVVHWV�WR�WKH�7UXVW��

�E�� &DXVH�WKH�7UXVW�WR�QHJRWLDWH�RU�UH�QHJRWLDWH�ORDQV�RU�OHDVHV��RU�

�F�� &DXVH� WKH� 7UXVW� WR� VHOO� DOO� RU� DQ\� SRUWLRQ� RI� LWV� DVVHWV� DQG� UH�LQYHVW� WKH�
SURFHHGV�RI�VXFK�VDOH�RU�VDOHV��
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6HFWLRQ����� &DVK�&RQWULEXWHG�E\�,QYHVWRUV�� �7KH�FDVK�FRQWULEXWHG�E\�WKH�,QYHVWRUV� LQ�
H[FKDQJH�IRU�&ODVV���%HQHILFLDO�,QWHUHVWV�VKDOO�EH�XVHG�E\�WKH�7UXVW�WR��D��DFTXLUH�WKH�5HDO�(VWDWH�
DQG�SD\�DOO�VXFK�FRVWV��IHHV�DQG�H[SHQVHV�DVVRFLDWHG�WKHUHZLWK��LQFOXGLQJ�DQ\�RI�WKRVH�LQFXUUHG�E\�
WKH�'HSRVLWRU�DQG�WKH�0DQDJHU�LQ�WKH�GLVFUHWLRQ�RI�WKH�0DQDJHU�DQG�DQ\�FORVLQJ�FRVWV�LQFXUUHG�LQ�
FRQQHFWLRQ�ZLWK�WKH�/RDQ����E��SD\�FRPPLVVLRQV��FRVWV�DQG�RWKHU�H[SHQVHV�RI�WKH�7UXVW¶V�RIIHULQJ�
RI�&ODVV���%HQHILFLDO�,QWHUHVW� �DV� WKH�0DQDJHU�GHHPV�DSSURSULDWH� LQ� LWV�VROH�GLVFUHWLRQ��DQG��F��
UHGHHP�WKH�'HSRVLWRU¶V�&ODVV���%HQHILFLDO�,QWHUHVWV�RQ�D�SURSRUWLRQDWH�EDVLV�WR�VXFK�FRQWULEXWLRQV��
ZLWK� HDFK�&ODVV� ��%HQHILFLDO� ,QWHUHVW� EHLQJ� UHGHHPHG� IRU� �L�� DSSUR[LPDWHO\� ������� WR� EH� SDLG�
GLUHFWO\�WR�WKH�'HSRVLWRU��RU�VXFK�RWKHU�DPRXQWV�DV�GHWHUPLQHG�E\�WKH�0DQDJHU�LQ�LWV�VROH�GLVFUHWLRQ���
8SRQ�WKH�VDOH�RI�DOO�����RI�WKH�&ODVV���%HQHILFLDO�,QWHUHVWV��WKH�'HSRVLWRU�ZLOO�QR�ORQJHU�KDYH�DQ\�
%HQHILFLDO�,QWHUHVW�LQ�WKH�7UXVW�DQG�QR�&ODVV���%HQHILFLDO�,QWHUHVWV�ZLOO�UHPDLQ�RXWVWDQGLQJ��

,Q�WKH�HYHQW�QRW�DOO�&ODVV���%HQHILFLDO�,QWHUHVWV�DUH�UHGHHPHG�SXUVXDQW�WR�WKLV�6HFWLRQ�����E\����
PRQWKV�DIWHU�WKH�&ORVLQJ�'DWH��WKH�&ODVV���%HQHILFLDO�2ZQHU�VKDOO�VXUUHQGHU�WR�WKH�7UXVW�IRU�QR�
DGGLWLRQDO�FRQVLGHUDWLRQ�LWV�UHPDLQLQJ�&ODVV���%HQHILFLDO�,QWHUHVWV��

6HFWLRQ����� $JUHHPHQW�WR�EH�%RXQG���$Q\�%HQHILFLDO�2ZQHU�VKDOO�EH�GHHPHG��E\�YLUWXH�
RI�H[HFXWLRQ�RI�WKH�3XUFKDVH�$JUHHPHQW�DQG�WKH�DFFHSWDQFH�RI�VXFK�%HQHILFLDO�2ZQHUVKLS�,QWHUHVW�
WR� KDYH� DJUHHG�� DFFHSWHG� DQG� EHFRPH� ERXQG� E\�� DQG� VXEMHFW� WR�� WKH� SURYLVLRQV� RI� WKLV� 7UXVW�
$JUHHPHQW����

6HFWLRQ����� 2ZQHUVKLS�5HFRUGV���7KH�0DQDJHU�VKDOO�DW�DOO�WLPHV�EH�WKH�3HUVRQ�DW�ZKRVH�
RIILFH� D�%HQHILFLDO� ,QWHUHVW�PD\� EH� SUHVHQWHG� RU� VXUUHQGHUHG� IRU� UHJLVWUDWLRQ� RI� WUDQVIHU� RU� IRU�
H[FKDQJH�DQG�ZKHUH�QRWLFHV�DQG�GHPDQGV�WR�RU�XSRQ�WKH�7UXVW�LQ�UHVSHFW�RI�D�%HQHILFLDO�,QWHUHVW�
PD\�EH�VHUYHG���7KH�0DQDJHU�VKDOO�NHHS�2ZQHUVKLS�5HFRUGV��ZKLFK�VKDOO�LQFOXGH�UHFRUGV�RI�WKH�
WUDQVIHU� DQG� H[FKDQJH� RI� %HQHILFLDO� ,QWHUHVWV�� � 1RWZLWKVWDQGLQJ� DQ\� SURYLVLRQ� RI� WKLV� 7UXVW�
$JUHHPHQW�WR�WKH�FRQWUDU\��WUDQVIHU�RI�D�%HQHILFLDO�,QWHUHVW�LQ�WKH�7UXVW��RU�RI�DQ\�ULJKW��WLWOH�RU�
LQWHUHVW�WKHUHLQ��VKDOO�RFFXU�RQO\�XSRQ�DQG�E\�YLUWXH�RI�WKH�HQWU\�RI�VXFK�WUDQVIHU�LQ�WKH�2ZQHUVKLS�
5HFRUGV���,Q�WKH�HYHQW�RI�DQ\�WUDQVIHU�SHUPLWWHG�XQGHU�WKH�WHUPV�RI�WKLV�7UXVW�$JUHHPHQW���D��WKH�
0DQDJHU�VKDOO�LVVXH�QHZ�2ZQHUVKLS�5HFRUGV�VHWWLQJ�IRUWK�WKH�FXUUHQW�3HUFHQWDJH�6KDUH�LQ�WKH�7UXVW�
KHOG� E\� VXFK� QHZ�%HQHILFLDO�2ZQHU�� �E�� WKH� WUDQVIHUULQJ�%HQHILFLDO�2ZQHU� VKDOO� VXUUHQGHU� LWV�
%HQHILFLDO�,QWHUHVW�IRU�FDQFHOODWLRQ�DQG��F��LI�DSSOLFDEOH��WKH�0DQDJHU�VKDOO�LVVXH�QHZ�2ZQHUVKLS�
5HFRUGV� VHWWLQJ� IRUWK� WKH� %HQHILFLDO� ,QWHUHVW� UHWDLQHG� E\� DQ\� WUDQVIHUULQJ� %HQHILFLDO� 2ZQHU���
%HQHILFLDO�,QWHUHVWV�VKDOO�EH�QRQ�WUDQVIHUDEOH�DQG�PD\�QRW�EH�QHJRWLDWHG��HQGRUVHG�RU�RWKHUZLVH�
WUDQVIHUUHG��

6HFWLRQ����� ,QWHQWLRQDOO\�2PLWWHG��

6HFWLRQ����� 5HVWULFWLRQV�RQ�7UDQVIHU���6XEMHFW�WR�FRPSOLDQFH�ZLWK�DSSOLFDEOH�IHGHUDO�DQG�
VWDWH� VHFXULWLHV� ODZV�� 6HFWLRQ� ����� DQG� 6HFWLRQ� ����� RI� WKLV� 7UXVW� $JUHHPHQW� DQG� DQ\� QRWLFH�
UHTXLUHPHQWV� LQ� WKH� )LQDQFLQJ�'RFXPHQWV�� DOO� RU� DQ\� SRUWLRQ� RI� WKH�%HQHILFLDO� ,QWHUHVW� RI� DQ\�
%HQHILFLDO�2ZQHU�PD\�EH�DVVLJQHG�RU�WUDQVIHUUHG�ZLWKRXW�WKH�SULRU�FRQVHQW�RI�DQ\�RI�WKH�7UXVW��WKH�
7UXVWHH�� WKH�'HSRVLWRU�� WKH�0DQDJHU�RU� WKH�RWKHU�%HQHILFLDO�2ZQHUV��$OO�H[SHQVHV�RI�DQ\�VXFK�
WUDQVIHU� VKDOO� EH� SDLG� E\� WKH� DVVLJQLQJ� RU� WUDQVIHUULQJ�%HQHILFLDO�2ZQHU�� �1RWZLWKVWDQGLQJ� WKH�
IRUHJRLQJ��QR�&ODVV���%HQHILFLDO�2ZQHU��WRJHWKHU�ZLWK�LWV�$IILOLDWHV���DQG�QR�DVVLJQHH�RU�WUDQVIHUHH�
RI� D� &ODVV� �� %HQHILFLDO� ,QWHUHVW� �WRJHWKHU� ZLWK� LWV� $IILOLDWHV��� PD\� RZQ� PRUH� WKDQ� D� �������
3HUFHQWDJH�6KDUH�RI�WKH�DJJUHJDWH�&ODVV���%HQHILFLDO�,QWHUHVWV�VR�ORQJ�DV�WKH�/RDQ�LV�RXWVWDQGLQJ�
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XQOHVV�FRQVHQWHG�WR�LQ�ZULWLQJ�E\�WKH�/HQGHU��DQG�DQ\�SXUSRUWHG�LVVXDQFH�RI�D�&ODVV���%HQHILFLDO�
,QWHUHVW�LQ�YLRODWLRQ�RI�WKH�IRUHJRLQJ�VKDOO�EH�QXOO��YRLG�DQG�RI�QR�HIIHFW�ZKDWVRHYHU��

6HFWLRQ������ &RQGLWLRQV� WR� $GPLVVLRQ� RI� 1HZ� %HQHILFLDO� 2ZQHUV�� � $Q\� DVVLJQHH� RU�
WUDQVIHUHH�RI�WKH�%HQHILFLDO�,QWHUHVW�RI�D�%HQHILFLDO�2ZQHU�VKDOO�RQO\�EHFRPH�D�%HQHILFLDO�2ZQHU�
XSRQ�VXFK�DVVLJQHH¶V�RU�WUDQVIHUHH¶V�ZULWWHQ�DFFHSWDQFH�DQG�DGRSWLRQ�RI�WKLV�7UXVW�$JUHHPHQW��DV�
PDQLIHVWHG� E\� LWV� H[HFXWLRQ� DQG� GHOLYHU\� WR� WKH� 0DQDJHU� RI� D� FRXQWHUSDUW� VLJQDWXUH� SDJH�
VXEVWDQWLDOO\�LQ�WKH�IRUP�RI�([KLELW�'��FRSLHV�RI�ZKLFK�ZLOO�EH�SURYLGHG�E\�WKH�0DQDJHU�WR�WKH�
7UXVWHH��

6HFWLRQ������ /LPLW�RQ�1XPEHU�RI�%HQHILFLDO�2ZQHUV���1RWZLWKVWDQGLQJ�DQ\WKLQJ�WR�WKH�
FRQWUDU\� LQ� WKLV�7UXVW�$JUHHPHQW��DW�QR� WLPH�VKDOO� WKH�QXPEHU�RI�%HQHILFLDO�2ZQHUV�H[FHHG����
3HUVRQV�� �$Q\�WUDQVIHU� WKDW�UHVXOWV� LQ�D�YLRODWLRQ�RI� WKLV�6HFWLRQ������VKDOO�� WR� WKH�IXOOHVW�H[WHQW�
SHUPLWWHG�E\�DSSOLFDEOH�ODZ��EH�QXOO��YRLG�DQG�RI�QR�HIIHFW�ZKDWVRHYHU���

6HFWLRQ������ 5HSUHVHQWDWLRQV�� :DUUDQWLHV�� $FNQRZOHGJHPHQWV� DQG� $JUHHPHQWV� RI�
%HQHILFLDO�2ZQHUV����

�D�� (DFK� %HQHILFLDO� 2ZQHU� KHUHE\� UHSUHVHQWV� DQG� ZDUUDQWV� WKDW� ���� LW� LV� DQ�
³DFFUHGLWHG�LQYHVWRU´�DV�VXFK�WHUP�LV�GHILQHG�LQ�5XOH�����RI�5HJXODWLRQ�'�SURPXOJDWHG�XQGHU�WKH�
6HFXULWLHV�$FW������LW�LV�QRW�DFTXLULQJ�LWV�%HQHILFLDO�,QWHUHVW�ZLWK�D�YLHZ�WR�DQ\�GLVWULEXWLRQ�WKHUHRI�
LQ�D�WUDQVDFWLRQ�WKDW�ZRXOG�YLRODWH�WKH�6HFXULWLHV�$FW�RU�WKH�VHFXULWLHV�ODZV�RI�DQ\�VWDWH�RI�WKH�8QLWHG�
6WDWHV������LW�LV�DZDUH��L��RI�WKH�UHVWULFWLRQV�RQ�WUDQVIHU�WKDW�DUH�DSSOLFDEOH�WR�WKH�%HQHILFLDO�,QWHUHVWV��
�LL��WKDW�QR�%HQHILFLDO�,QWHUHVW�KDV�EHHQ�RU�LV�H[SHFWHG�WR�EH�UHJLVWHUHG�XQGHU�WKH�6HFXULWLHV�$FW��
DQG�DFFRUGLQJO\��DOO�%HQHILFLDO� ,QWHUHVWV�DUH� VXEMHFW� WR� UHVWULFWLRQV�RQ� WUDQVIHU�� DQG� �LLL�� WKDW�QR�
%HQHILFLDO� ,QWHUHVW� PD\� EH� RIIHUHG�� VROG�� SOHGJHG�� K\SRWKHFDWHG� RU� RWKHUZLVH� WUDQVIHUUHG� RU�
GLVSRVHG�RI�XQOHVV�LW� LV�UHJLVWHUHG�XQGHU�WKH�6HFXULWLHV�$FW�DQG�DOO�RWKHU�DSSOLFDEOH�ODZV�RI�DQ\�
DSSOLFDEOH�MXULVGLFWLRQ�RU�DQ�H[HPSWLRQ�WKHUHIURP�LV�DYDLODEOH�LQ�DFFRUGDQFH�ZLWK�VXFK�ODZV������LW�
LV�DZDUH�WKDW�DQ�LQYHVWPHQW�LQ�%HQHILFLDO�,QWHUHVWV�LQYROYHV�D�KLJK�GHJUHH�RI�ULVN�RI�ORVV�E\�WKH�
%HQHILFLDO�2ZQHU�RI�LWV�HQWLUH�LQYHVWPHQW��DQG�LW�KDV�IXOO�FRJQL]DQFH�RI�DQG�XQGHUVWDQGV�DOO�RI�WKH�
ULVN�UHODWHG�WR�D�SXUFKDVH�RI�%HQHILFLDO�,QWHUHVWV������LW�LV�DEOH�WR�EHDU�WKH�HFRQRPLF�DQG�ILQDQFLDO�
ULVN�RI�DQ�LQYHVWPHQW�LQ�WKH�7UXVW�IRU�DQ�LQGHILQLWH�SHULRG�RI�WLPH��DV�ZHOO�DV�WKH�FRPSOHWH�ORVV�RI�
WKH�HQWLUH�LQYHVWPHQW������WR�WKH�H[WHQW�DSSOLFDEOH��WKH�H[HFXWLRQ��GHOLYHU\�DQG�SHUIRUPDQFH�RI�WKLV�
7UXVW�$JUHHPHQW�KDV�EHHQ�GXO\� DXWKRUL]HG�E\� VXFK�%HQHILFLDO�2ZQHU�DQG�GR�QRW� UHTXLUH� VXFK�
%HQHILFLDO� 2ZQHU� WR� REWDLQ� DQ\� FRQVHQW� RU� DSSURYDO� WKDW� KDV� QRW� EHHQ� REWDLQHG� DQG� GR� QRW�
FRQWUDYHQH�RU�UHVXOW�LQ�D�GHIDXOW�XQGHU�DQ\�SURYLVLRQ�RI�DQ\�ODZ�RU�UHJXODWLRQ�DSSOLFDEOH�WR�VXFK�
%HQHILFLDO�2ZQHU�RU�RWKHU�JRYHUQLQJ�GRFXPHQWV�RU�DQ\�DJUHHPHQW�RU�LQVWUXPHQW�WR�ZKLFK�VXFK�
%HQHILFLDO�2ZQHU�LV�D�SDUW\�RU�E\�ZKLFK�VXFK�%HQHILFLDO�2ZQHU�LV�ERXQG������WKLV�7UXVW�$JUHHPHQW�
LV�YDOLG��ELQGLQJ�DQG�HQIRUFHDEOH�DJDLQVW�VXFK�%HQHILFLDO�2ZQHU�LQ�DFFRUGDQFH�ZLWK�LWV�WHUPV��DQG�
����LW�LV��L��D�FLWL]HQ�RU�UHVLGHQW�RI�WKH�8�6���LQFOXGLQJ�FHUWDLQ�IRUPHU�FLWL]HQV�DQG�IRUPHU�ORQJ�WHUP�
UHVLGHQWV����LL��D�FRUSRUDWLRQ��RU�RWKHU�HQWLW\�WD[DEOH�DV�D�FRUSRUDWLRQ�IRU�8�6��IHGHUDO�LQFRPH�WD[�
SXUSRVHV��FUHDWHG�RU�RUJDQL]HG� LQ�RU�XQGHU� WKH� ODZV�RI� WKH�8�6��RU�RI�DQ\�SROLWLFDO�VXEGLYLVLRQ�
WKHUHRI���LLL��DQ�HVWDWH��WKH�LQFRPH�RI�ZKLFK�LV�VXEMHFW�WR�8�6��IHGHUDO�LQFRPH�WD[DWLRQ�UHJDUGOHVV�RI�
WKH�VRXUFH�RI�VXFK�LQFRPH��RU��LY��D�WUXVW��LI��$��WKH�DGPLQLVWUDWLRQ�RI�WKH�WUXVW�LV�VXEMHFW�WR�WKH�
SULPDU\�VXSHUYLVLRQ�RI�D�8�6��FRXUW�DQG�WKH�WUXVW�KDV�RQH�RU�PRUH�8�6��SHUVRQV�ZLWK�DXWKRULW\�WR�
FRQWURO� DOO� VXEVWDQWLDO� GHFLVLRQV�RU� �%�� WKH� WUXVW� KDV� D� YDOLG� HOHFWLRQ� LQ� HIIHFW� XQGHU� DSSOLFDEOH�
7UHDVXU\�5HJXODWLRQV�WR�EH�WUHDWHG�DV�D�8�6��SHUVRQ��
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�E�� (DFK�&ODVV���%HQHILFLDO�2ZQHU�KHUHE\�UHSUHVHQWV�DQG�ZDUUDQWV�WKDW�LW�����
XQGHUVWDQGV� DQG� LV� DZDUH� WKDW� WKHUH� DUH� XQFHUWDLQWLHV� UHJDUGLQJ� WKH� WUHDWPHQW� RI� LWV� &ODVV� ��
%HQHILFLDO�,QWHUHVW�DV�UHDO�HVWDWH�IRU�IHGHUDO�LQFRPH�WD[�SXUSRVHV������IXOO\�XQGHUVWDQGV�WKDW�WKHUH�
LV�ULVN�WKDW�LWV�&ODVV���%HQHILFLDO�,QWHUHVW�ZLOO�QRW�EH�WUHDWHG�DV�UHDO�HVWDWH�IRU�IHGHUDO�LQFRPH�WD[�
SXUSRVHV������KDV�LQGHSHQGHQWO\�REWDLQHG�DGYLFH�IURP�LWV�OHJDO�FRXQVHO�DQG�RU�DFFRXQWDQW�UHJDUGLQJ�
DQ\� OLNH�NLQG� H[FKDQJH� XQGHU� &RGH� 6HFWLRQ� ������ LQFOXGLQJ�� ZLWKRXW� OLPLWDWLRQ�� ZKHWKHU� WKH�
DFTXLVLWLRQ�RI�LWV�&ODVV���%HQHILFLDO�,QWHUHVW�PD\�TXDOLI\�DV�SDUW�RI�D�OLNH�NLQG��H[FKDQJH��DQG�LV�
UHO\LQJ�RQ�VXFK�DGYLFH�UHJDUGLQJ�WKH�WD[�WUHDWPHQW�RI�WKH�&ODVV���%HQHILFLDO�,QWHUHVWV�DQG�DQ\�OLNH�
NLQG�H[FKDQJH������LV�DZDUH�WKDW�WKH�,QWHUQDO�5HYHQXH�6HUYLFH��³,56´��KDV�LVVXHG�5HY��5XO�������
����WKH�³5HYHQXH�5XOLQJ´��VSHFLILFDOO\�DGGUHVVLQJ�'HODZDUH�6WDWXWRU\�7UXVWV��WKH�5HYHQXH�5XOLQJ�
LV�PHUHO\�JXLGDQFH�DQG�LV�QRW�D�³VDIH�KDUERU´�IRU�WD[SD\HUV�RU�VSRQVRUV��DQG��ZLWKRXW�WKH�LVVXDQFH�
RI�D�SULYDWH�OHWWHU�UXOLQJ�RQ�D�VSHFLILF�RIIHULQJ��WKHUH�LV�QR�DVVXUDQFH�WKDW�LWV�&ODVV���%HQHILFLDO�
,QWHUHVW�ZLOO�QRW�EH�WUHDWHG�DV�D�SDUWQHUVKLS�LQWHUHVW�IRU�IHGHUDO�LQFRPH�WD[�SXUSRVHV������XQGHUVWDQGV�
WKDW�7UXVW�KDV�QRW�REWDLQHG�D�SULYDWH�OHWWHU�UXOLQJ�IURP�WKH�,56�WKDW�LWV�&ODVV���%HQHILFLDO�,QWHUHVW�
ZLOO�EH�WUHDWHG�DV�DQ�XQGLYLGHG�LQWHUHVW�LQ�UHDO�HVWDWH�DV�RSSRVHG�WR�DQ�LQWHUHVW�LQ�D�SDUWQHUVKLS������
XQGHUVWDQGV�WKDW�WKH�WD[�FRQVHTXHQFHV�RI�DQ�LQYHVWPHQW�LQ�LWV�&ODVV���%HQHILFLDO�,QWHUHVW��HVSHFLDOO\�
WKH�WUHDWPHQW�RI�WKH�WUDQVDFWLRQ�GHVFULEHG�KHUHLQ�XQGHU�&RGH�6HFWLRQ������DQG�WKH�UHODWHG�³6HFWLRQ�
�����([FKDQJH´�UXOHV��DUH�FRPSOH[�DQG�YDU\�ZLWK�WKH�IDFWV�DQG�FLUFXPVWDQFHV�RI�HDFK�LQGLYLGXDO�
SXUFKDVHU������VKDOO��IRU�IHGHUDO�LQFRPH�WD[�SXUSRVHV��UHSRUW�WKH�SXUFKDVH�RI�LWV�&ODVV���%HQHILFLDO�
,QWHUHVW�DV�D�SXUFKDVH�E\�LW�RI�D�GLUHFW�RZQHUVKLS�LQWHUHVW�LQ�WKH�5HDO�(VWDWH��

�F�� 7KH�0DQDJHU�PD\��LQ�LWV�VROH�GLVFUHWLRQ��GHWHUPLQH�WR�LVVXH�FHUWLILFDWHV�WR�
WKH�%HQHILFLDO�2ZQHUV�UHSUHVHQWLQJ�WKH�%HQHILFLDO�,QWHUHVWV�KHOG�E\�HDFK�%HQHILFLDO�2ZQHU���,Q�WKH�
HYHQW�WKDW�FHUWLILFDWHV�UHSUHVHQWLQJ�%HQHILFLDO�,QWHUHVWV�DUH�LVVXHG��VXFK�FHUWLILFDWHV�ZLOO�EHDU�WKH�
IROORZLQJ�OHJHQGV��
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6(&85,7,(6� 5(35(6(17('� %<� 7+,6� %(1(),&,$/� 2:1(56+,3� &(57,),&$7(� $5(�
68%-(&7� 72� 7+(� 7(506� 2)� 7+(� 75867� $*5((0(17�� � $1<� 75$16)(5� 2)� $�
%(1(),&,$/� ,17(5(67� ,1� 7+(� 75867�� 25� 2)� $1<� 5,*+7�� 7,7/(� 25� ,17(5(67�
7+(5(,1��6+$//�2&&85�,1�$&&25'$1&(�:,7+�7+(�7(506�$1'�&21',7,216�2)�
7+(�75867�$*5((0(17�$1'�21/<�8321�$1'�%<�9,578(�2)�7+(�(175<�2)�68&+�
75$16)(5� ,1� 7+(� 2:1(56+,3� 5(&25'6� 2)� 7+(� 75867�� � 7+,6� %(1(),&,$/�
2:1(56+,3�&(57,),&$7(�,6�121�75$16)(5$%/(�$1'�0$<�127�%(�1(*27,$7('��
(1'256('�25�27+(5:,6(�75$16)(55('���

�G�� (DFK�%HQHILFLDO�2ZQHU�KHUHE\�DFNQRZOHGJHV�DQG�DJUHHV�WKDW��LQ�LWV�FDSDFLW\�
DV�D�%HQHILFLDO�2ZQHU��LW�KDV�QR�DELOLW\�WR�����VHHN�SDUWLWLRQ�RI�WKH�7UXVW�(VWDWH�RU�SHWLWLRQ�IRU�D�
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SRUWLRQ�RI�WKH�DVVHWV�RI�WKH�7UXVW������ILOH�D�SHWLWLRQ�LQ�EDQNUXSWF\�RQ�EHKDOI�RI�WKH�7UXVW��RU�����WDNH�
DQ\� DFWLRQ� WKDW� FRQVHQWV� WR�� DLGV�� VXSSRUWV�� VROLFLWV� RU� RWKHUZLVH� FRRSHUDWHV� LQ� WKH� ILOLQJ� RI� DQ�
LQYROXQWDU\�EDQNUXSWF\�SURFHHGLQJ�LQYROYLQJ�WKH�7UXVW���

�H�� (DFK� %HQHILFLDO� 2ZQHU� KHUHE\� DFNQRZOHGJHV� DQG� DJUHHV� WKDW� LW� RU� DQ\�
3HUVRQ�ZKR�&RQWUROV�VXFK�%HQHILFLDO�2ZQHU�LV�QRW�FXUUHQWO\�LGHQWLILHG�E\�WKH�2IILFH�RI�)RUHLJQ�
$VVHWV�&RQWURO��'HSDUWPHQW�RI�WKH�7UHDVXU\��³2)$&´��QRU�RWKHUZLVH�TXDOLILHV�DV�DQ�(PEDUJRHG�
3HUVRQ���

6HFWLRQ������ 6WDWXV�RI�5HODWLRQVKLS�� �7KLV�7UXVW�$JUHHPHQW�VKDOO�QRW�EH� LQWHUSUHWHG� WR�
LPSRVH�D�SDUWQHUVKLS�RU� MRLQW�YHQWXUH� UHODWLRQVKLS�RQ� WKH�%HQHILFLDO�2ZQHUV�HLWKHU�DW� ODZ�RU� LQ�
HTXLW\�� �$FFRUGLQJO\��QR�%HQHILFLDO�2ZQHU� VKDOO�KDYH�DQ\� OLDELOLW\� IRU� WKH�GHEWV�RU�REOLJDWLRQV�
LQFXUUHG� E\� DQ\� RWKHU�%HQHILFLDO�2ZQHU�ZLWK� UHVSHFW� WR� WKH�7UXVW�(VWDWH� RU� RWKHUZLVH�� DQG� QR�
%HQHILFLDO�2ZQHU�VKDOO�KDYH�DQ\�DXWKRULW\��RWKHU�WKDQ�DV�VSHFLILFDOO\�SURYLGHG�KHUHLQ��WR�DFW�RQ�
EHKDOI�RI�DQ\�RWKHU�%HQHILFLDO�2ZQHU�RU�WR�LPSRVH�DQ\�REOLJDWLRQ�ZLWK�UHVSHFW�WR�WKH�7UXVW�(VWDWH���
1HLWKHU�WKH�SRZHU�WR�SURYLGH�GLUHFWLRQ�WR�WKH�7UXVWHH��WKH�0DQDJHU�RU�DQ\�RWKHU�3HUVRQ�QRU�WKH�
H[HUFLVH� WKHUHRI� E\� DQ\� %HQHILFLDO� 2ZQHU� VKDOO� FDXVH� VXFK� %HQHILFLDO� 2ZQHU� WR� KDYH� GXWLHV�
�LQFOXGLQJ�ILGXFLDU\�GXWLHV��RU�OLDELOLWLHV�UHODWLQJ�WKHUHWR�WR�WKH�7UXVW�RU�WR�DQ\�%HQHILFLDO�2ZQHU��

6HFWLRQ������ %HQHILFLDO�2ZQHUV�DQG� WKH�7UXVW�� �7KH�%HQHILFLDO�2ZQHUV�VKDOO�QRW�KDYH�
OHJDO�WLWOH�WR�WKH�7UXVW�(VWDWH���7KH�GHDWK��LQFDSDFLW\��GLVVROXWLRQ��WHUPLQDWLRQ�RU�EDQNUXSWF\�RI�DQ\�
%HQHILFLDO�2ZQHU�VKDOO�QRW�UHVXOW�LQ�WKH�WHUPLQDWLRQ�RU�GLVVROXWLRQ�RI�WKH�7UXVW���([FHSW�DV�H[SUHVVO\�
SURYLGHG�KHUHLQ��QR�%HQHILFLDO�2ZQHU�KDV��D��DQ�LQWHUHVW�LQ�VSHFLILF�7UXVW�SURSHUW\��RU��E��DQ\�ULJKW�
WR�GHPDQG�DQG�UHFHLYH�IURP�WKH�7UXVW�DQ�LQ�NLQG�GLVWULEXWLRQ�RI�WKH�7UXVW�(VWDWH�RU�DQ\�SRUWLRQ�
WKHUHRI���,Q�DGGLWLRQ��HDFK�%HQHILFLDO�2ZQHU�H[SUHVVO\�ZDLYHV�DQ\�ULJKW��LI�DQ\��XQGHU�WKH�6WDWXWRU\�
7UXVW�$FW�WR�VHHN�D�MXGLFLDO�GLVVROXWLRQ�RI�WKH�7UXVW��WR�WHUPLQDWH�WKH�7UXVW�RU��WR�WKH�IXOOHVW�H[WHQW�
SHUPLW�E\�DSSOLFDEOH�ODZ��WR�SDUWLWLRQ�WKH�7UXVW�(VWDWH��

$57,&/(���
',675,%87,216�$1'�5(32576�

6HFWLRQ����� 'LVWULEXWLRQV�LQ�*HQHUDO���7KH�0DQDJHU�VKDOO�GLVWULEXWH�WKH�7UXVW¶V�QHW�FDVK�
IORZ� WR� WKH�%HQHILFLDO�2ZQHUV� LQ� DFFRUGDQFH�ZLWK� WKHLU� 3HUFHQWDJH� 6KDUH� RQ� D�PRQWKO\� EDVLV�
�EHJLQQLQJ�ZLWK�WKH�VHFRQG�PRQWK�DIWHU�DFTXLULQJ�WKH�5HDO�(VWDWH���DIWHU��D��SD\LQJ�RU�UHLPEXUVLQJ�
WKH�0DQDJHU�IRU�DQ\�IHHV�RU�H[SHQVHV�LQFXUUHG�E\�WKH�0DQDJHU�RQ�EHKDOI�RI�WKH�7UXVW��LQFOXGLQJ�
IHHV� RI� WKH� 7UXVWHH� DQG� WKH�0DQDJHU��� �E�� UHWDLQLQJ� VXFK� DGGLWLRQDO� DPRXQWV� DV� WKH�0DQDJHU�
GHWHUPLQHV�DUH�QHFHVVDU\�WR�SD\�DQWLFLSDWHG�RUGLQDU\�FXUUHQW�DQG�IXWXUH�7UXVW�H[SHQVHV�DQG�WD[HV�
�³5HVHUYHV´�� DQG� �F�� WR� VDWLVI\� GHEW� VHUYLFH� DQG� UHODWHG� H[SHQVHV� RQ� WKH� /RDQ� DQG� DQ\� RWKHU�
UHTXLUHPHQWV� LPSRVHG� XQGHU� WKH� )LQDQFLQJ�'RFXPHQWV� RU� WKH�0DVWHU� /HDVH�$JUHHPHQW�� � ,W� LV�
DQWLFLSDWHG�WKDW�WKH�FDVK�JHQHUDWHG�IURP�WKH�RSHUDWLRQV�RI�WKH�7UXVW�VKDOO�JHQHUDOO\�FRQVLVW�RI�WKH�
UHQW�SDLG�XQGHU�WKH�0DVWHU�/HDVH�$JUHHPHQW���5HVHUYHV�DQG�DQ\�RWKHU�FDVK�UHWDLQHG�SXUVXDQW�WR�
WKLV�6HFWLRQ�����VKDOO�EH�LQYHVWHG�E\�WKH�0DQDJHU�RQO\�LQ�VKRUW�WHUP�REOLJDWLRQV�RI��RU�JXDUDQWHHG�
E\�� WKH�8QLWHG�6WDWHV�RU�DQ\�DJHQF\�RU� LQVWUXPHQWDOLW\� WKHUHRI�DQG� LQ�FHUWLILFDWHV�RI�GHSRVLW�RU�
LQWHUHVW�EHDULQJ�EDQN�DFFRXQWV�RI�DQ\�EDQN�RU�WUXVW�FRPSDQLHV�KDYLQJ�D�PLQLPXP�VWDWHG�FDSLWDO�
DQG� VXUSOXV�RI����������������� �FROOHFWLYHO\�� D�³3HUPLWWHG� ,QYHVWPHQW´��� �$OO� VXFK�REOLJDWLRQV�
PXVW�PDWXUH�SULRU�WR�WKH�QH[W�GLVWULEXWLRQ�GDWH��DQG�EH�KHOG�WR�PDWXULW\���$OO�DPRXQWV�GLVWULEXWDEOH�
WR�WKH�%HQHILFLDO�2ZQHUV�SXUVXDQW�WR�WKLV�7UXVW�$JUHHPHQW�VKDOO�EH�SDLG�E\�FKHFN�RU�LQ�LPPHGLDWHO\�



 

� �
�

��

DYDLODEOH�IXQGV�E\�WUDQVIHU�WR�D�EDQNLQJ�LQVWLWXWLRQ�ZLWK�EDQN�ZLUH�WUDQVIHU�IDFLOLWLHV�IRU�WKH�DFFRXQW�
RI�VXFK�%HQHILFLDO�2ZQHU��DV�LQVWUXFWHG�IURP�WLPH�WR�WLPH�E\�VXFK�%HQHILFLDO�2ZQHU�RQ�WKH�ODVW�
%XVLQHVV�'D\�RI�HDFK�FDOHQGDU�PRQWK��

6HFWLRQ����� 'LVWULEXWLRQV�XSRQ�'LVVROXWLRQ���,Q�WKH�HYHQW�RI�WKH�7UXVW¶V�GLVVROXWLRQ�LQ�
DFFRUGDQFH�ZLWK�$UWLFOH����DOO�RI� WKH�7UXVW�(VWDWH�DV�PD\�WKHQ�H[LVW�DIWHU� WKH�ZLQGLQJ�XS�RI� LWV�
DIIDLUV�LQ�DFFRUGDQFH�ZLWK�WKH�6WDWXWRU\�7UXVW�$FW��LQFOXGLQJ��ZLWKRXW�OLPLWDWLRQ��VXEVHFWLRQV��G��
DQG� �H�� RI� 6HFWLRQ� ����� RI� WKH� 6WDWXWRU\� 7UXVW� $FW� DQG� SURYLGLQJ� IRU� DOO� FRVWV� DQG� H[SHQVHV��
LQFOXGLQJ�DQ\�LQFRPH�RU�WUDQVIHU�WD[HV�ZKLFK�PD\�EH�DVVHVVHG�DJDLQVW�WKH�7UXVW��ZKHWKHU�RU�QRW�E\�
UHDVRQ�RI�WKH�GLVVROXWLRQ�RI�WKH�7UXVW��VKDOO��VXEMHFW�WR�6HFWLRQ������EH�GLVWULEXWHG�WR�WKRVH�3HUVRQV�
ZKR�DUH�WKHQ�%HQHILFLDO�2ZQHUV�LQ�WKHLU�UHVSHFWLYH�3HUFHQWDJH�6KDUHV��

6HFWLRQ����� &DVK�DQG�RWKHU�$FFRXQWV��5HSRUWV�E\�WKH�0DQDJHU���6XEMHFW�WR�WKH�)LQDQFLQJ�
'RFXPHQWV��WKH�0DQDJHU�VKDOO�EH�UHVSRQVLEOH�IRU�UHFHLYLQJ�DOO�FDVK�IURP�WKH�0DVWHU�/HVVHH�DQG�
SODFLQJ�VXFK�FDVK� LQWR�RQH�RU�PRUH�DFFRXQWV�DV� UHTXLUHG�XQGHU� WKH�GLVWULEXWLRQ�DQG� LQYHVWPHQW�
REOLJDWLRQV�RI�WKH�7UXVW�XQGHU�6HFWLRQ�������7KH�0DQDJHU�VKDOO�IXUQLVK�DQQXDO�UHSRUWV�WR�HDFK�RI�
WKH�%HQHILFLDO�2ZQHUV�DV�WR�WKH�DPRXQWV�RI�FDVK�UHFHLYHG�IURP�WKH�0DVWHU�/HVVHH��WKH�H[SHQVHV�
LQFXUUHG�E\�WKH�7UXVW�ZLWK�UHVSHFW�WR�WKH�5HDO�(VWDWH��LI�DQ\���WKH�DPRXQW�RI�DQ\�5HVHUYHV�DQG�RWKHU�
DPRXQW�DSSOLHG�WR�PHHW�UHTXLUHPHQWV�XQGHU�WKH�)LQDQFLQJ�'RFXPHQWV��DQG�WKH�DPRXQW�RI�WKH�FDVK�
GLVWULEXWHG�E\�WKH�7UXVW�WR�WKH�%HQHILFLDO�2ZQHUV����

$57,&/(���
5(/,$1&(��5(35(6(17$7,216��&29(1$176�

6HFWLRQ����� *RRG�)DLWK�5HOLDQFH���1HLWKHU�WKH�7UXVWHH�QRU�WKH�0DQDJHU�VKDOO�LQFXU�DQ\�
OLDELOLW\�WR�DQ\RQH�LQ�DFWLQJ�XSRQ�DQ\�VLJQDWXUH��LQVWUXPHQW��QRWLFH��UHVROXWLRQ��UHTXHVW��FRQVHQW��
RUGHU��FHUWLILFDWH��UHSRUW��RSLQLRQ��ERQG�RU�RWKHU�GRFXPHQW�RU�SDSHU�UHDVRQDEO\�DQG�LQ�JRRG�IDLWK�
EHOLHYHG�E\�VXFK�WKH�7UXVWHH�RU�WKH�0DQDJHU��DV�DSSOLFDEOH��WR�EH�JHQXLQH�DQG�VLJQHG�E\�WKH�SURSHU�
SDUW\�RU�SDUWLHV� WKHUHWR��$V� WR�DQ\� IDFW�RU�PDWWHU�� WKH�PDQQHU�RI�DVFHUWDLQPHQW�RI�ZKLFK� LV�QRW�
VSHFLILFDOO\�GHVFULEHG�KHUHLQ��WKH�7UXVWHH�DQG�WKH�0DQDJHU�PD\�IRU�DOO�SXUSRVHV�KHUHRI�UHO\�RQ�D�
FHUWLILFDWH��VLJQHG�E\�RU�RQ�EHKDOI�RI�WKH�3HUVRQ�H[HFXWLQJ�VXFK�FHUWLILFDWH��DV�WR�VXFK�IDFW�RU�PDWWHU�
DQG�VXFK�FHUWLILFDWH�VKDOO�FRQVWLWXWH�IXOO�SURWHFWLRQ�RI�WKH�7UXVWHH�DQG�RU�WKH�0DQDJHU�IRU�DQ\�DFWLRQ�
WDNHQ� RU� RPLWWHG� WR� EH� WDNHQ� E\� WKHP� LQ� JRRG� IDLWK� LQ� UHOLDQFH� WKHUHRQ�� � 7KH�7UXVWHH� DQG� WKH�
0DQDJHU�PD\� FRQFOXVLYHO\� UHO\� XSRQ� DQ\� FHUWLILFDWH� IXUQLVKHG� WR� VXFK� 3HUVRQ� WKDW� RQ� LWV� IDFH�
FRQIRUPV�WR�WKH�UHTXLUHPHQWV�RI�WKLV�7UXVW�$JUHHPHQW���(DFK�RI�WKH�7UXVWHH�DQG�WKH�0DQDJHU�PD\�
�D��H[HUFLVH�LWV�SRZHUV�DQG�SHUIRUP�LWV�GXWLHV�E\�RU�WKURXJK�VXFK�DWWRUQH\V�DQG�DJHQWV�DV�LW�VKDOO�
DSSRLQW�ZLWK�GXH�FDUH��DQG�LW�VKDOO�QRW�EH�OLDEOH�IRU�WKH�DFWV�RU�RPLVVLRQV�RI�VXFK�DWWRUQH\V�DQG�
DJHQWV��DQG��E��FRQVXOW�ZLWK�FRXQVHO��DFFRXQWDQWV�DQG�RWKHU�H[SHUWV��DQG�VKDOO�EH�HQWLWOHG�WR�UHO\�
XSRQ�WKH�DGYLFH�RI�FRXQVHO��DFFRXQWDQWV�DQG�RWKHU�H[SHUWV��VHOHFWHG�E\�LW�LQ�JRRG�IDLWK�DQG�VKDOO�EH�
SURWHFWHG�E\�WKH�DGYLFH�RI�VXFK�FRXQVHO��DFFRXQWDQWV�DQG�RWKHU�H[SHUWV�LQ�DQ\WKLQJ�GRQH�RU�RPLWWHG�
WR�EH�GRQH�E\�LW�LQ�DFFRUGDQFH�ZLWK�VXFK�DGYLFH���,Q�SDUWLFXODU��QR�SURYLVLRQ�RI�WKLV�7UXVW�$JUHHPHQW�
VKDOO�EH�GHHPHG�WR�LPSRVH�DQ\�GXW\�RQ�WKH�7UXVWHH�RU�WKH�0DQDJHU�WR�WDNH�DQ\�DFWLRQ�LI�VXFK�3HUVRQ�
VKDOO�KDYH�EHHQ�DGYLVHG�E\�FRXQVHO��DFFRXQWDQWV�RU�RWKHU�H[SHUWV�WKDW�VXFK�DFWLRQ�PD\�LQYROYH�LW�LQ�
SHUVRQDO�OLDELOLW\�RU�LV�FRQWUDU\�WR�WKH�WHUPV�KHUHRI�RU�WR�DSSOLFDEOH�ODZ���)RU�DOO�SXUSRVHV�RI�WKLV�
7UXVW�$JUHHPHQW��WKH�7UXVWHH�VKDOO�EH�IXOO\�SURWHFWHG�LQ�UHO\LQJ�XSRQ�WKH�PRVW�UHFHQW�2ZQHUVKLS�
5HFRUGV�GHOLYHUHG�WR�LW�E\�WKH�0DQDJHU��
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6HFWLRQ����� 1R�5HSUHVHQWDWLRQV�RU�:DUUDQWLHV�DV�WR�&HUWDLQ�0DWWHUV����

�D�� 1(,7+(5� 7+(� 75867((� 125� 7+(� 0$1$*(5�� (,7+(5� :+(1�
$&7,1*� +(5(81'(5� ,1� ,76� &$3$&,7<� $6� 75867((� 25� � 0$1$*(5� 25� ,1� ,76�
,1',9,'8$/� &$3$&,7<�� 0$.(6� 25� 6+$//� %(� '((0('� 72� +$9(� 0$'(� $1<�
5(35(6(17$7,21�� :$55$17<� 25� &29(1$17�� (;35(66� 25� ,03/,('�� :,7+�
5(*$5'� 72� 7+(� 75867� (67$7(� 25� $1<� 3$57� 7+(5(2)�� $6� 72� ���� 7,7/(��
/2&$7,21�� 9$/8(�� &21',7,21�� :25.0$16+,3�� '(6,*1�� &203/,$1&(� :,7+�
63(&,),&$7,216��&216758&7,21��23(5$7,21��0(5&+$17$%,/,7<�25�),71(66�
)25� 86(� )25� $� 3$57,&8/$5� 385326(�� ���� $%6(1&(� 2)� /$7(17� 25� 27+(5�
'()(&76�� :+(7+(5� 25� 127� ',6&29(5$%/(�� ���� $%6(1&(� 2)� $1<�
,1)5,1*(0(17�2)�$1<�3$7(17��75$'(0$5.�25�&23<5,*+7�� ����$%6(1&(�2)�
2%/,*$7,216� %$6('� 21� 675,&7� /,$%,/,7<� ,1� 7257�� 25� ���� $1<� 27+(5�
5(35(6(17$7,21�25�:$55$17<�:+$762(9(5��(;35(66�25�,03/,('��

�E�� 1(,7+(5� 7+(� 75867((� 125� 7+(� 0$1$*(5�� (,7+(5� :+(1�
$&7,1*�+(5(81'(5�$6�75867((�25�0$1$*(5�25�,1�,76�,1',9,'8$/�&$3$&,7<��
0$.(6�$1<�5(35(6(17$7,21��:$55$17<�25�&29(1$17�$6�72�7+(�9$/,',7<�
25� (1)25&($%,/,7<� 2)� 75$16$&7,21� '2&80(176� 25� $6� 72� 7+(�
&255(&71(66�2)�$1<� 67$7(0(17�&217$,1('� ,1�$1<�7+(5(2)�� (;&(37�$6�
(;35(66/<� 0$'(� %<� 7+(� 75867((� 25� 7+(� 0$1$*(5� ,1� ,76� ,1',9,'8$/�
&$3$&,7<�� � ($&+� 2)� 7+(� 75867((� $1'� 7+(� 0$1$*(5� 5(35(6(176� $1'�
:$55$176�72�7+(�%(1(),&,$/�2:1(56�7+$7�,7�+$6�$87+25,=('��(;(&87('�
$1'�'(/,9(5('�7+,6�75867�$*5((0(17��

$57,&/(���
7(50,1$7,21 

6HFWLRQ����� 7HUPLQDWLRQ�LQ�*HQHUDO���7KH�7UXVW�VKDOO�QRW�KDYH�SHUSHWXDO�H[LVWHQFH�DQG�
LQVWHDG�VKDOO�EH�GLVVROYHG�DQG�ZRXQG�XS�LQ�DFFRUGDQFH�ZLWK�6HFWLRQ������RI�WKH�6WDWXWRU\�7UXVW�
$FW��DIWHU�WKH�LVVXDQFH�RI�WKH�&RQYHUVLRQ�1RWLFH��XSRQ�WKH�ILUVW�WR�RFFXU�RI��D��WKH�H[SLUDWLRQ�RI����
FDOHQGDU�\HDUV�IROORZLQJ�WKH�&ORVLQJ�'DWH���E��D�&RQYHUVLRQ�SXUVXDQW�WR�6HFWLRQ������RU��F��WKH�
'LVSRVLWLRQ�RI� WKH�5HDO�(VWDWH�SXUVXDQW� WR�6HFWLRQ������DW�ZKLFK� WLPH�HDFK�%HQHILFLDO�2ZQHU¶V�
3HUFHQWDJH�6KDUH�RI�WKH�7UXVW�(VWDWH�VKDOO�EH�GLVWULEXWHG�WR�VXFK�%HQHILFLDO�2ZQHU�LQ�DFFRUGDQFH�
ZLWK� 6HFWLRQ� ���� LQ� IXOO� DQG� FRPSOHWH� VDWLVIDFWLRQ� DQG� UHGHPSWLRQ� RI� LWV� %HQHILFLDO� ,QWHUHVWV��
SURYLGHG��KRZHYHU��WKDW�LQ�FRQQHFWLRQ�ZLWK�FODXVHV��D��DQG��F��DERYH��WKH�/RDQ�VKDOO�KDYH�EHHQ�
IXOO\�GHIHDVHG�RU�UHSDLG��LQ�HDFK�FDVH�LQ�DFFRUGDQFH�ZLWK�WKH�WHUPV�RI�WKH�)LQDQFLQJ�'RFXPHQWV���
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6HFWLRQ����� &RQYHUVLRQ�WR�//&����

�D�� 6XEMHFW� WR� WKH� WHUPV� DQG� FRQGLWLRQV� RI� WKH� )LQDQFLQJ� 'RFXPHQWV�� WKH�
0DQDJHU�RU�/HQGHU�VKDOO�EH�DXWKRUL]HG��DQG�VKDOO�WDNH�DOO�DFWLRQV�QHFHVVDU\��WR�FRQYHUW�WKH�7UXVW�
LQWR� D� //&� LQ� FRPSOLDQFH� ZLWK� WKH� 6WDWXWRU\� 7UXVW� $FW� WKDW� KDV� D� OLPLWHG� OLDELOLW\� FRPSDQ\�
DJUHHPHQW�VXEVWDQWLDOO\�WKH�VDPH�DV�WKDW�VHW�IRUWK�LQ�([KLELW�(�ZLWK�VXFK�PRGLILFDWLRQV�WKHUHWR�DV�
PD\�EH�DSSURYHG�E\�/HQGHU�LQ�ZULWLQJ�RU�UHTXLUHG�WR�FRPSO\�ZLWK�WKH�WHUPV�DQG�FRQGLWLRQV�RI�WKH�
)LQDQFLQJ�'RFXPHQWV� �WKH� ³//&�$JUHHPHQW´�� DQG�� LI� WKH�/RDQ� RU� DQ\� SRUWLRQ� WKHUHRI� LV� WKHQ�
RXWVWDQGLQJ��LV�D�VSHFLDO�SXUSRVH�EDQNUXSWF\�UHPRWH�HQWLW\��WKDW�VDWLVILHV�WKH�FRQGLWLRQV�RI�6HFWLRQ�
����F���XSRQ�WKH�ILUVW�WR�RFFXU�RI�WKH�IROORZLQJ���

����� WKH�0DQDJHU�GHWHUPLQHV��LQ�LWV�VROH�GLVFUHWLRQ��WKDW��$��WKH�0DVWHU�
/HVVHH�KDV�IDLOHG�WR�WLPHO\�SD\�UHQW�GXH�XQGHU�WKH�0DVWHU�/HDVH�$JUHHPHQW�DQG�DQ\�DSSOLFDEOH�
QRWLFH�DQG�FXUH�SURYLVLRQV� LQ� WKH�0DVWHU�/HDVH�$JUHHPHQW�� LI�DQ\��KDYH�H[SLUHG�� �%�� WKH�7UXVW�
(VWDWH�LV�LQ�MHRSDUG\�RI�EHLQJ�ORVW�GXH�WR�D�GHIDXOW�RU�LPPLQHQW�GHIDXOW�RQ�WKH�/RDQ��DQG�LQ�WKH�FDVH�
RI�HLWKHU�IRUHJRLQJ�FODXVH��$��DQG�RU��%���WKH�0DQDJHU�LV�SURKLELWHG�SXUVXDQW�WR�6HFWLRQ�����KHUHRI�
IURP� WDNLQJ� DFWLRQ� WKDW� LW� EHOLHYHV� QHFHVVDU\� RU� DSSURSULDWH� WR� DGGUHVV� VXFK� VLWXDWLRQ��� �&�� WKH�
0DVWHU�/HVVHH�ILOHV�IRU�EDQNUXSWF\��VHHNV�DSSRLQWPHQW�RI�D�UHFHLYHU��PDNHV�DQ�DVVLJQPHQW�IRU�WKH�
EHQHILW� RI� LWV� FUHGLWRUV� RU� WKHUH� RFFXUV� DQ\� VLPLODU� HYHQW�� �'�� WKH�/RDQ�ZLOO� FRPPHQFH� K\SHU�
DPRUWL]DWLRQ�ZLWKLQ����GD\V�XQGHU�ZKLFK�DOO�FDVK�IORZ�IURP�WKH�5HDO�(VWDWH�ZLOO�QHHG�WR�EH�XWLOL]HG�
WR�SD\�GRZQ�WKH�SULQFLSDO�DQG�LQWHUHVW�RQ�WKH�/RDQ��RU��(��WKH�7UXVW�LV�RWKHUZLVH�LQ�YLRODWLRQ�RI�
6HFWLRQ�����F���DQG�WKH�0DQDJHU�GHWHUPLQHV��LQ�LWV�VROH�GLVFUHWLRQ��WKDW�GLVVROXWLRQ�RI�WKH�7UXVW�LV�
QHFHVVDU\�DQG�DSSURSULDWH�WR�SUHVHUYH�DQG�SURWHFW�WKH�7UXVW�(VWDWH�IRU�WKH�EHQHILW�RI�WKH�%HQHILFLDO�
2ZQHUV����

����� LI� WKH� 0DQDJHU� GHWHUPLQHV�� LQ� LWV� VROH� GLVFUHWLRQ�� WKDW� WKH� /RDQ��
LQFOXGLQJ�DOO�LQWHUHVW��SULQFLSDO�DQG�RWKHU�DPRXQWV�SD\DEOH�WR�WKH�/HQGHU�LQ�FRQQHFWLRQ�ZLWK�WKH�
/RDQ��LI�DQ\��KDV�EHHQ�SDLG�LQ�IXOO�DQG�WKH�7UXVW�(VWDWH�KDV�QRW�EHHQ�VROG�SXUVXDQW�WR�6HFWLRQ�����
ZLWKLQ�D�UHDVRQDEOH�SHULRG�DV�GHWHUPLQHG�E\�WKH�0DQDJHU�LQ�LWV�VROH�GLVFUHWLRQ��

���� XSRQ�WHUPLQDWLRQ�RI�WKH�7UXVW�XQGHU�6HFWLRQ�����D���

���� XSRQ�DQ�(YHQW�RI�'HIDXOW��

���� LI�DQ�H[HFXWHG�FRPPLWPHQW�IURP�DQ�LQVWLWXWLRQDO�OHQGHU�WR�UHILQDQFH�
WKH�/RDQ��ZKLFK�FRPPLWPHQW�VKDOO�KDYH�D�ORDQ�DPRXQW�DW�FORVLQJ�DW�OHDVW�HTXDO�WR�WKH�RXWVWDQGLQJ�
SULQFLSDO� EDODQFH� RI� WKH�/RDQ�� LV� QRW� GHOLYHUHG� WR�/HQGHU�ZLWKLQ� QLQHW\� ����� GD\V� SULRU� WR� WKH�
0DWXULW\�'DWH���

���� VR� ORQJ� DV� WKH� /RDQ� UHPDLQV� RXWVWDQGLQJ�� DQ\� HYHQW� RFFXUV� WKDW�
FDXVHV� WKH� 0DQDJHU� WR� FHDVH� WR� EH� WKH� PDQDJHU� RI� WKH� 7UXVW� XQOHVV� D� UHSODFHPHQW� PDQDJHU�
DFFHSWDEOH�WR�WKH�/HQGHU�KDV�EHHQ�DSSRLQWHG��

���� LI� /HQGHU� GHWHUPLQHV�� LQ� JRRG� IDLWK�� WKDW� DQ� (YHQW� RI� 'HIDXOW� LV�
LPPLQHQW��/HQGHU� VKDOO�KDYH� WKH� ULJKW�� XSRQ�ZULWWHQ�QRWLFH� �D� ³/HQGHU�&RQYHUVLRQ�1RWLFH´�� WR�
GLUHFW�WKH�7UXVWHH�WR�FDXVH�D�&RQYHUVLRQ��RU�

���� DW�DOO�WLPHV�UHTXLUHG�XQGHU�WKH�)LQDQFLQJ�'RFXPHQWV��
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�E�� ,Q�FRQQHFWLRQ�ZLWK�WKH�FRQYHUVLRQ�FRQWHPSODWHG�XQGHU�6HFWLRQ�����D���WKH�
0DQDJHU� VKDOO� �L�� FDXVH� WKH�%HQHILFLDO� ,QWHUHVWV� RI� WKH�%HQHILFLDO�2ZQHUV� WR� EH� H[FKDQJHG� RU�
FRQYHUWHG�WR�&ODVV�$�8QLWV�LQ�WKH�//&��DV�GHILQHG�LQ�WKH�//&�$JUHHPHQW��LQ�SURSRUWLRQ�WR�WKHLU�
3HUFHQWDJH� 6KDUHV� �VXFK� H[FKDQJH� RU� FRQYHUVLRQ�� WKH� ³&RQYHUVLRQ´��� �LL�� EH� GHVLJQDWHG� DV� WKH�
PDQDJHU� RI� WKH� //&� IRUPHG� DV� UHIHUHQFHG� KHUHLQ� DQG� VKDOO� H[HFXWH� DOO� QHFHVVDU\� GRFXPHQWV��
LQFOXGLQJ��ZLWKRXW�OLPLWDWLRQ��WKH�//&�$JUHHPHQW�RQ�EHKDOI�RI�WKH�QHZ�PHPEHUV�RI�WKH�//&���LLL��
FDXVH�WKH�//&�WR�DFTXLUH��E\�RSHUDWLRQ�RI�ODZ��FRQWUDFW�RU�RWKHUZLVH��WKH�7UXVW�(VWDWH�VXEMHFW�WR�
WKH�WKHQ�RXWVWDQGLQJ�REOLJDWLRQV�RI�WKH�7UXVW�XQGHU�WKH�)LQDQFLQJ�'RFXPHQWV�DQG�WKH�0DVWHU�/HDVH�
$JUHHPHQW���LY��FDXVH�WKH�//&�WR�DVVXPH��E\�RSHUDWLRQ�RI�ODZ��FRQWUDFW�RU�RWKHUZLVH��WKH�7UXVW¶V�
REOLJDWLRQV�XQGHU�WKH�)LQDQFLQJ�'RFXPHQWV�DQG�0DVWHU�/HDVH�$JUHHPHQW��ZKLFK�DVVXPSWLRQ�VKDOO�
EH�HYLGHQFHG�E\�GRFXPHQWV�DSSURYHG�LQ�ZULWLQJ�E\�/HQGHU��DQG��Y��WDNH�DOO�RWKHU�DFWLRQV�QHFHVVDU\�
WR� FRPSOHWH� WKH� WHUPLQDWLRQ� DQG� ZLQGLQJ� XS� RI� WKH� 7UXVW�� WKH� IRUPDWLRQ� RI� WKH� //&� DQG� WKH�
&RQYHUVLRQ�LQ�DFFRUGDQFH�ZLWK�DSSOLFDEOH�'HODZDUH�ODZV�UHODWLQJ�WR�WKH�7UXVW�DQG�WKH�'HODZDUH�
/LPLWHG�/LDELOLW\�&RPSDQ\�$FW���

�F�� ,I� DQ\�SRUWLRQ�RI� WKH�/RDQ� UHPDLQV�RXWVWDQGLQJ�DQG� WKH�0DQDJHU� IDLOV� WR�
GLVVROYH� WKH� 7UXVW�ZKHQ� UHTXLUHG� WR� GR� VR� SXUVXDQW� WR� WKLV� 6HFWLRQ� ���� �RU� LI�� SXUVXDQW� WR� WKH�
)LQDQFLQJ�'RFXPHQWV��WKH�7UXVWHH�LV�UHTXLUHG�WR�WHUPLQDWH�WKH�7UXVW�$JUHHPHQW���WKH�GXWLHV�RI�WKH�
0DQDJHU�GHVFULEHG�LQ�WKLV�6HFWLRQ�����VKDOO�EHFRPH�VROHO\�WKH�GXWLHV�RI�WKH�7UXVWHH�XSRQ�ZULWWHQ�
QRWLFH�IURP�/HQGHU��DQG�WKH�7UXVWHH�VKDOO�GLVVROYH�WKH�7UXVW�DQG�GLVWULEXWH�WKH�7UXVW�3URSHUW\�WR�
WKH�%HQHILFLDO�2ZQHUV�LQ�WKH�PDQQHU�SURYLGHG�LQ�6HFWLRQ�����EHORZ��$W�QR�WLPH�VKDOO�WKH�7UXVWHH�
EH�UHVSRQVLEOH�WR�IXOILOO�WKH�REOLJDWLRQV�VHW�IRUWK�LQ�WKLV�6HFWLRQ�����XQOHVV�LW�VKDOO�KDYH�UHFHLYHG�
SURSHU�ZULWWHQ�QRWLFH��

,W�LV�WKH�H[SUHVV�LQWHQW�RI�WKLV�7UXVW�$JUHHPHQW�WKDW�QR�&RQYHUVLRQ�EH�PDGH�XQGHU�WKLV�6HFWLRQ�����
H[FHSW� LQ� WKH�FLUFXPVWDQFHV�HQXPHUDWHG�DERYH�LQ�6HFWLRQ�����D��ZKLFK� WKH�SDUWLHV�KHUHWR�DJUHH�
FRQVWLWXWH�UDUH�DQG�XQH[SHFWHG�VLWXDWLRQV�LQ�ZKLFK�VXFK�FRQYHUVLRQ�DQG�GLVWULEXWLRQ�LV�QHFHVVDU\�WR�
SUHYHQW�WKH�ORVV�RI�WKH�7UXVW�(VWDWH�GXH�WR�VXFK�FLUFXPVWDQFHV���,Q�DGGLWLRQ��VLPXOWDQHRXVO\�ZLWK�
DQ\� &RQYHUVLRQ�� WKH� 0DQDJHU�� RQ� EHKDOI� RI� WKH� 7UXVW�� VKDOO� FDXVH� VXFK� //&� WR� VDWLVI\� DOO�
UHTXLUHPHQWV� IRU� VXFK� WUDQVDFWLRQ� DV� VHW� IRUWK� LQ� WKH� )LQDQFLQJ�'RFXPHQWV� �LQFOXGLQJ�ZLWKRXW�
OLPLWDWLRQ�DQ�DVVXPSWLRQ�RI�WKH�)LQDQFLQJ�'RFXPHQWV�E\�VXFK�//&���

6HFWLRQ����� 'LVSRVLWLRQ�RI� WKH�5HDO�(VWDWH�� �6XEMHFW�WR�WKH�WHUPV�RI� WKH�0DVWHU�/HDVH�
$JUHHPHQW� DQG� WKH� )LQDQFLQJ� 'RFXPHQWV�� WKH� 7UXVW� VKDOO� VHOO�� WUDQVIHU�� PHUJH� RU� H[FKDQJH�
SXUVXDQW�WR�6HFWLRQ�����RI�WKH�&RGH�WKH�5HDO�(VWDWH�DW�DQ\�WLPH�DIWHU�WKH�0DQDJHU�GHWHUPLQHV��LQ�
LWV�VROH�GLVFUHWLRQ��WKDW�DQ\�VXFK�VDOH��GLVSRVLWLRQ��WUDQVIHU��PHUJHU�RU�H[FKDQJH�UROO�XS�WUDQVDFWLRQ�
SXUVXDQW�WR�6HFWLRQ�����RI�WKH�&RGH�ZLWK�UHVSHFW�WR�WKH�5HDO�(VWDWH��FROOHFWLYHO\��D�³'LVSRVLWLRQ´��
ZRXOG�EH�UHDVRQDEOH�XVLQJ�LWV�FRPPHUFLDOO\�UHDVRQDEOH�EXVLQHVV�MXGJPHQW���$Q\�VXFK�'LVSRVLWLRQ�
RI� WKH� 5HDO� (VWDWH� VKDOO� RFFXU� DV� VRRQ� DV� SUDFWLFDEOH� DIWHU� WKH� 0DQDJHU� KDV� PDGH� VXFK�
GHWHUPLQDWLRQ���,Q�FRQQHFWLRQ�ZLWK�DQ\�'LVSRVLWLRQ�RI�WKH�5HDO�(VWDWH�XQGHU�WKLV�6HFWLRQ������WKH�
0DQDJHU�VKDOO�EH�UHVSRQVLEOH�IRU��D��GHWHUPLQLQJ�WKH�IDLU�PDUNHW�YDOXH�RI�WKH�5HDO�(VWDWH��SURYLGHG�
WKDW�WKH�0DQDJHU�ZLOO�REWDLQ�D�WKLUG�SDUW\�YDOXDWLRQ�RI�WKH�5HDO�(VWDWH�LI�VXFK�'LVSRVLWLRQ�LV�EHLQJ�
PDGH�WKURXJK�DQ�$IILOLDWHG�DJJUHJDWLRQ�RU�DFTXLVLWLRQ�DQG�DQ\�VXFK�'LVSRVLWLRQ�ZRXOG�UHVXOW�LQ�
OHVV�WKDQ�D������UHWXUQ�RI�WKH�%HQHILFLDO�2ZQHUV¶�RULJLQDO�FDSLWDO�FRQWULEXWLRQV����E��FRQGXFWLQJ�
WKH�'LVSRVLWLRQ�RI�WKH�5HDO�(VWDWH���F��SURYLGLQJ�VHUYLFHV�WR�IDFLOLWDWH�WKH�PDUNHWLQJ�DQG�'LVSRVLWLRQ�
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RI�WKH�5HDO�(VWDWH�LQ�FRQQHFWLRQ�ZLWK�WKH�'LVSRVLWLRQ�RI�WKH�5HDO�(VWDWH��DQG��G��GLVWULEXWLQJ�WKH�
EDODQFH�RI� WKH�7UXVW�(VWDWH��QHW�RI�DQ\�IHH�GXH� WR� WKH�0DQDJHU�� WR� WKH�%HQHILFLDO�2ZQHUV�DIWHU�
SD\PHQW�RI�DOO�DPRXQWV�QHFHVVDU\�WR�SD\�RU�GHIHDVH��DV�DSSOLFDEOH��WKH�/RDQ�LQ�IXOO�LQ�DFFRUGDQFH�
ZLWK�WKH�)LQDQFLQJ�'RFXPHQWV�DQG�DQ\�RWKHU�H[SHQVHV�RU�REOLJDWLRQV�RI�WKH�7UXVW���7KH�0DQDJHU�
LV�H[SUHVVO\�LQVWUXFWHG�WR�WDNH�DOO�UHDVRQDEOH�DFWLRQ�WKDW�ZRXOG�HQDEOH�WKH�'LVSRVLWLRQ�WR�TXDOLI\�
ZLWK�UHVSHFW�WR�HDFK�%HQHILFLDO�2ZQHU�DV�D�OLNH�NLQG�H[FKDQJH�ZLWKLQ�WKH�PHDQLQJ�RI�6HFWLRQ������
RI�WKH�&RGH���$Q\�'LVSRVLWLRQ�RI�WKH�5HDO�(VWDWH�VKDOO�EH�RQ�DQ�³DV�LV��ZKHUH�LV´�EDVLV�DQG�VXEMHFW�
WR�FXVWRPDU\�VHOOHU�UHSUHVHQWDWLRQV�RU�ZDUUDQWLHV�E\�WKH�7UXVW��WKH�7UXVWHH�RU�WKH�0DQDJHU���

6HFWLRQ����� /LDELOLW\�RI�0DQDJHU���7R�WKH�IXOOHVW�H[WHQW�SHUPLWWHG�E\�DSSOLFDEOH�ODZ��WKH�
0DQDJHU�VKDOO�EH�IXOO\�SURWHFWHG�LQ�DQ\�VXFK�GHWHUPLQDWLRQ�PDGH�LQ�JRRG�IDLWK�SXUVXDQW�WR��6HFWLRQV�
����DQG�����DQG�VKDOO�KDYH�QR�OLDELOLW\�WR�DQ\�3HUVRQ��LQFOXGLQJ�ZLWKRXW�OLPLWDWLRQ�WKH�%HQHILFLDO�
2ZQHUV��7UXVW�RU�WKH�7UXVWHH��ZLWK�UHVSHFW�WKHUHWR��

6HFWLRQ����� 0DQDJHU¶V� )HH� RQ� 'LVSRVLWLRQ�� � ,I� WKH� 0DQDJHU� SURYLGHV� VHUYLFHV� LQ�
FRQQHFWLRQ�ZLWK�DQ\�'LVSRVLWLRQ�RI�WKH�5HDO�(VWDWH�XQGHU�6HFWLRQ�����DQG�LI�XSRQ�VXFK�'LVSRVLWLRQ�
RI�WKH�5HDO�(VWDWH�WKH�JURVV�SURFHHGV�DUH�LQ�H[FHVV�RI��������������LQ�FDVK�RU�LQ�NLQG���WKH�0DQDJHU�
ZLOO�EH�HQWLWOHG�WR�UHFHLYH�D�IHH�HTXDO�WR������RI�WKH�JURVV�SURFHHGV�RI�DQ\�VXFK�'LVSRVLWLRQ�RI�WKH�
5HDO�(VWDWH�SXUVXDQW�WR�WKH�7UXVW�$JUHHPHQW��ZLWK�VXFK�DPRXQW�WR�EH�LQ�DGGLWLRQ�WR�DQ\�SD\PHQWV�
WR� XQUHODWHG� WKLUG�SDUW\� UHDO� HVWDWH� EURNHUV� WKDW� WKH�7UXVW� KLUHV� WR� VHOO� WKH�5HDO�(VWDWH� DQG� DQ\�
SD\PHQWV�WR�EX\HU¶V�EURNHUV��

6HFWLRQ����� &HUWLILFDWH� RI�&DQFHOODWLRQ�� �8SRQ� WKH� FRPSOHWLRQ� RI� WKH� GLVVROXWLRQ� DQG�
ZLQGLQJ�XS�RI�WKH�7UXVW��WKH�7UXVWHH�VKDOO�FDQFHO�WKH�&HUWLILFDWH�RI�7UXVW�E\�H[HFXWLQJ�DQG�FDXVLQJ�
D�FHUWLILFDWH�RI�FDQFHOODWLRQ�WR�EH�ILOHG�LQ�WKH�RIILFH�RI�WKH�6HFUHWDU\�RI�6WDWH��DV�ZHOO�DV�XQGHUWDNLQJ�
DQ\�RWKHU�PHDQV�WKHQ�UHTXLUHG�XQGHU�DSSOLFDEOH�ODZ���

$57,&/(����
0,6&(//$1(286�

6HFWLRQ������ /LPLWDWLRQV�RQ�5LJKWV�RI�2WKHU�3HUVRQV���1RWKLQJ�LQ�WKLV�7UXVW�$JUHHPHQW��
ZKHWKHU�H[SUHVV�RU�LPSOLHG��VKDOO�SURYLGH�WR�DQ\�3HUVRQ��RWKHU�WKDQ�WKH�'HSRVLWRU��WKH�7UXVWHH��WKH�
0DQDJHU�� WKH� %HQHILFLDO� 2ZQHUV� DQG� WKH� 7UXVW�� DQ\� OHJDO� RU� HTXLWDEOH� ULJKW�� UHPHG\� RU� FODLP�
KHUHXQGHU��

6HFWLRQ������ 6XFFHVVRUV�DQG�$VVLJQV�� �$OO�FRYHQDQWV�DQG�DJUHHPHQWV�FRQWDLQHG�KHUHLQ�
VKDOO� EH� ELQGLQJ� XSRQ� DQG� LQXUH� WR� WKH� EHQHILW� RI� WKH�'HSRVLWRU�� WKH� 7UXVWHH�� LQ� LWV� LQGLYLGXDO�
FDSDFLW\�DQG�DV�7UXVWHH��WKH�0DQDJHU��WKH�%HQHILFLDO�2ZQHUV��WKH�7UXVW�DQG�WKHLU�VXFFHVVRUV�DQG�
DVVLJQV��DOO�DV�KHUHLQ�SURYLGHG���$Q\�UHTXHVW��QRWLFH��GLUHFWLRQ��FRQVHQW��ZDLYHU�RU�RWKHU�ZULWLQJ�RU�
DFWLRQ�E\�DQ\�VXFK�3HUVRQ�VKDOO�ELQG�LWV�VXFFHVVRUV�DQG�DVVLJQV��

6HFWLRQ������ 8VDJH�RI�7HUPV���:LWK�UHVSHFW�WR�DOO�WHUPV�LQ�WKLV�7UXVW�$JUHHPHQW���D��WKH�
VLQJXODU�LQFOXGHV�WKH�SOXUDO�DQG�WKH�SOXUDO�LQFOXGHV�WKH�VLQJXODU���E��ZRUGV�LPSRUWLQJ�DQ\�JHQGHU�
LQFOXGH�WKH�RWKHU�JHQGHU��UHIHUHQFHV�WR�³ZULWLQJ´�LQFOXGH�SULQWLQJ��W\SLQJ��OLWKRJUDSK\�DQG�RWKHU�
PHDQV�RI�UHSURGXFLQJ�ZRUGV�LQ�D�YLVLEOH�IRUP���F��UHIHUHQFHV�WR�DJUHHPHQWV�DQG�RWKHU�FRQWUDFWXDO�
LQVWUXPHQWV� LQFOXGH� DOO� VXEVHTXHQW� DPHQGPHQWV� WKHUHWR� RU� FKDQJHV� WKHUHLQ� HQWHUHG� LQWR� LQ�
DFFRUGDQFH�ZLWK�WKHLU�UHVSHFWLYH�WHUPV�DQG�QRW�SURKLELWHG�E\�WKLV�7UXVW�$JUHHPHQW���G��UHIHUHQFHV�
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WR�3HUVRQV� LQFOXGH� WKHLU� VXFFHVVRUV� DQG�SHUPLWWHG� DVVLJQV�� DQG� �H�� WKH� WHUP�³LQFOXGLQJ´�PHDQV�
³LQFOXGLQJ�ZLWKRXW�OLPLWDWLRQ�´�

6HFWLRQ������ +HDGLQJV���7KH�KHDGLQJV�RI�WKH�YDULRXV�$UWLFOHV�DQG�6HFWLRQV�KHUHLQ�DUH�IRU�
FRQYHQLHQFH�RI�UHIHUHQFH�RQO\�DQG�VKDOO�QRW�GHILQH�RU�OLPLW�DQ\�RI�WKH�WHUPV�RU�SURYLVLRQV�KHUHRI��

6HFWLRQ������ 6LGH�/HWWHUV���6XEMHFW�WR�6HFWLRQ�����F�����KHUHRI��WKH�0DQDJHU�UHVHUYHV�WKH�
ULJKW��LQ�LWV�VROH�DQG�DEVROXWH�GLVFUHWLRQ��WR�DJUHH�ZLWK�D�%HQHILFLDO�2ZQHU�WR�ZDLYH�RU�PRGLI\�WKH�
DSSOLFDWLRQ�RI�DQ\�SURYLVLRQ�RI�WKH�7UXVW�$JUHHPHQW�UHODWLQJ�H[FOXVLYHO\�WR�IHHV�DQG�H[SHQVHV�RU�
DQ\�IHH�RU�H[SHQVH�LQ�FRQQHFWLRQ�ZLWK�WKH�RIIHULQJ�ZLWK�UHVSHFW�WR�VXFK�%HQHILFLDO�2ZQHU�ZLWKRXW�
REWDLQLQJ�WKH�FRQVHQW�RI�DQ\�RWKHU�%HQHILFLDO�2ZQHU�� �$FFRUGLQJO\�� WKH�7UXVW�DQG�WKH�0DQDJHU�
PD\�HQWHU� LQWR�VLGH� OHWWHUV�RU�RWKHU�ZULWLQJV�ZLWK�RQH�RU�PRUH�%HQHILFLDO�2ZQHUV� WKDW�KDYH� WKH�
HIIHFW�RI�HVWDEOLVKLQJ�ULJKWV�XQGHU��RU�DOWHULQJ�RU�VXSSOHPHQWLQJ�WKH�WHUPV�RI��WKH�7UXVW�$JUHHPHQW�
RU�DQ\�VXEVFULSWLRQ�DJUHHPHQW�IRU�,QWHUHVWV��LQFOXGLQJ�ZLWK�DQ\�RI�LWV�$IILOLDWHV�WKDW�PD\�LQYHVW�LQ�
WKH�7UXVW����1RWZLWKVWDQGLQJ�WKH�IRUHJRLQJ��LQ�QR�HYHQW�VKDOO��L��DQ\�ZDLYHU�RU�PRGLILFDWLRQ�RI�DQ\�
SURYLVLRQ�RI�WKH�7UXVW�$JUHHPHQW��RU��LL��DQ\�VLGH�OHWWHU�RU�RWKHU�ZULWLQJV��EH�SHUPLWWHG�WR�WKH�H[WHQW�
WKH�WD[�WUHDWPHQW�RI�WKH�7UXVW�RU�WKH�,QYHVWRUV�ZRXOG�EH�LPSDFWHG��

6HFWLRQ������ $PHQGPHQWV���7R�WKH�IXOOHVW�H[WHQW�SHUPLWWHG�E\�DSSOLFDEOH�ODZ��WKLV�7UXVW�
$JUHHPHQW�PD\�QRW�EH�VXSSOHPHQWHG�RU�DPHQGHG��DQG�QR�WHUP�RU�SURYLVLRQ�KHUHRI�PD\�EH�ZDLYHG��
GLVFKDUJHG�RU�WHUPLQDWHG�RUDOO\��EXW�RQO\�E\�D�VLJQHG�ZULWLQJ�H[HFXWHG�E\�DQG�DPRQJ��WKH�0DQDJHU�
DQG�WKH�SDUWLHV�DGYHUVHO\�DIIHFWHG��LI�DQ\���,Q�DGGLWLRQ��VR�ORQJ�DV�WKH�/RDQ�RU�DQ\�SRUWLRQ�WKHUHRI�
LV� RXWVWDQGLQJ�� QR� VXSSOHPHQW�� DPHQGPHQW�� ZDLYHU�� GLVFKDUJH� RU� WHUPLQDWLRQ� RI� WKLV� 7UXVW�
$JUHHPHQW�RU�DQ\�SURYLVLRQ�KHUHRI�VKDOO�EH�HIIHFWLYH�XQOHVV�D�/HQGHU�&RQVHQW�KDV�EHHQ�REWDLQHG�
ZLWK� UHVSHFW� WKHUHWR�� � 1RWZLWKVWDQGLQJ� DQ\WKLQJ� WR� WKH� FRQWUDU\� FRQWDLQHG� LQ� WKH� IRUHJRLQJ� RU�
HOVHZKHUH�LQ�WKLV�7UXVW�$JUHHPHQW��0DQDJHU�VKDOO�KDYH�WKH�ULJKW��DFWLQJ�DORQH��WR�DPHQG�WKLV�7UXVW�
$JUHHPHQW�SXUVXDQW� WR�D� UHTXHVW�RI�/HQGHU�� LI�/HQGHU�KDV�GHWHUPLQHG� WKDW� VXFK�DPHQGPHQW� LV�
QHFHVVDU\� LQ� RUGHU� WR� VDWLVI\� WKH� UHTXLUHPHQWV� RI� DQ\�5DWLQJ�$JHQFLHV�� SURYLGHG� WKDW� QR� VXFK�
DPHQGPHQW� VKDOO� LQFUHDVH� 7UXVWHH¶V� REOLJDWLRQV� RU� GHFUHDVH� 7UXVWHH¶V� ULJKWV� XQGHU� WKLV� 7UXVW�
$JUHHPHQW��

6HFWLRQ������ 1RWLFHV���$OO�QRWLFHV��FRQVHQWV��GLUHFWLRQV��DSSURYDOV��LQVWUXFWLRQV��UHTXHVWV�
DQG�RWKHU�FRPPXQLFDWLRQV�UHTXLUHG�RU�SHUPLWWHG�E\�WKH�WHUPV�KHUHRI�VKDOO�EH�LQ�ZULWLQJ��DQG�JLYHQ�
E\��L��RYHUQLJKW�FRXULHU��RU��LL��KDQG�GHOLYHU\�DQG�VKDOO�EH�GHHPHG�WR�KDYH�EHHQ�GXO\�JLYHQ�ZKHQ�
UHFHLYHG���1RWLFHV�VKDOO�EH�SURYLGHG�WR�WKH�SDUWLHV�DW�WKH�DGGUHVVHV�VSHFLILHG�EHORZ��
�
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3DVDGHQD��&$�������
$WWHQWLRQ��,QYHVWRU�5HODWLRQV�

�
,I�WR�WKH�0DQDJHU�� � ([FKDQJH5LJKW�$VVHW�0DQDJHPHQW��//&�

�����(��&RORUDGR�%OYG���6XLWH�����
3DVDGHQD��&$�������
$WWHQWLRQ��,QYHVWRU�5HODWLRQV�
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� � &DUH�RI�([FKDQJH5LJKW�$VVHW�0DQDJHPHQW��//&�

�����(��&RORUDGR�%OYG���6XLWH�����
3DVDGHQD��&$�������
$WWHQWLRQ��,QYHVWRU�5HODWLRQV�
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,I�WR�WKH�7UXVWHH�� � *UHJRU\�+DUULVRQ�
� � F�R�6WHZDUW�0DQDJHPHQW�&RPSDQ\�
� � )DUPHUV�%DQN�%XLOGLQJ��6XLWH������
� � ����1RUWK�0DUNHW�6WUHHW�
� � :LOPLQJWRQ��'HODZDUH�������� �
�
,I�WR�D�%HQHILFLDO�2ZQHU��DW�VXFK�3HUVRQ¶V�DGGUHVV�DV�VSHFLILHG�LQ�WKH�PRVW�UHFHQW�

2ZQHUVKLS�5HFRUGV��

)URP� WLPH� WR� WLPH� WKH�'HSRVLWRU�� WKH�7UXVWHH�� WKH�7UXVW� RU� WKH�0DQDJHU�PD\�GHVLJQDWH� D� QHZ�
DGGUHVV�IRU�SXUSRVHV�RI�QRWLFH�KHUHXQGHU�E\�QRWLFH�WR�WKH�RWKHUV�DQG�DQ\�%HQHILFLDO�2ZQHU�PD\�
GHVLJQDWH�D�QHZ�DGGUHVV�IRU�SXUSRVHV�RI�QRWLFH�KHUHXQGHU�E\�QRWLFH�WR�WKH�0DQDJHU��

6HFWLRQ������ *RYHUQLQJ�/DZ���7KLV�7UXVW�$JUHHPHQW�VKDOO�EH�JRYHUQHG�E\�DQG�FRQVWUXHG�
DQG�HQIRUFHG�LQ�DFFRUGDQFH�ZLWK�WKH�ODZV�RI�WKH�VWDWH�RI�'HODZDUH��ZLWKRXW�UHJDUG�WR�FRQIOLFW�RI�
ODZ�SULQFLSOHV����7KH�ODZV�RI�WKH�VWDWH�RI�'HODZDUH�SHUWDLQLQJ�WR�WUXVWV��RWKHU�WKDQ�WKH�6WDWXWRU\�
7UXVW�$FW��VKDOO�QRW�DSSO\�WR�WKLV�7UXVW�$JUHHPHQW��

6HFWLRQ������ &RXQWHUSDUWV�� � 7KLV� 7UXVW� $JUHHPHQW� PD\� EH� VLJQHG� LQ� DQ\� QXPEHU� RI�
FRXQWHUSDUWV��HDFK�RI�ZKLFK�VKDOO�EH�DQ�RULJLQDO��ZLWK�WKH�VDPH�HIIHFW�DV�LI�WKH�VLJQDWXUHV�WKHUHWR�
DQG�KHUHWR�ZHUH�XSRQ�WKH�VDPH�LQVWUXPHQW��
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6HFWLRQ������� 6HYHUDELOLW\���$Q\�SURYLVLRQ�RI�WKLV�7UXVW�$JUHHPHQW�WKDW�LV�SURKLELWHG�RU�
XQHQIRUFHDEOH�LQ�DQ\�MXULVGLFWLRQ�VKDOO��DV�WR�VXFK�MXULVGLFWLRQ�RQO\��EH�LQHIIHFWLYH�WR�WKH�H[WHQW�RI�
VXFK�SURKLELWLRQ�RU�XQHQIRUFHDELOLW\�ZLWKRXW�LQYDOLGDWLQJ�WKH�UHPDLQLQJ�SURYLVLRQV�KHUHRI��DQG�DQ\�
VXFK�SURKLELWLRQ�RU�XQHQIRUFHDELOLW\�LQ�DQ\�MXULVGLFWLRQ�VKDOO�QRW�LQYDOLGDWH�RU�UHQGHU�XQHQIRUFHDEOH�
VXFK�SURYLVLRQ�LQ�DQ\�RWKHU�MXULVGLFWLRQ��7R�WKH�H[WHQW�SHUPLWWHG�E\�DSSOLFDEOH�ODZ��HDFK�RI�WKH�
SDUWLHV�KHUHE\�ZDLYHV�DQ\�SURYLVLRQ�RI�DSSOLFDEOH�ODZ�WKDW�UHQGHUV�DQ\�VXFK�SURYLVLRQ�SURKLELWHG�
RU�XQHQIRUFHDEOH�LQ�DQ\�UHVSHFW��

6HFWLRQ������� 6LJQDWXUH�RI�&ODVV���%HQHILFLDO�2ZQHUV�� �(DFK� ,QYHVWRU�ZLOO� H[HFXWH� WKH�
6LJQDWXUH�3DJH�IRU�%HQHILFLDO�2ZQHUV�RI�WKH�7UXVW�LQ�VXEVWDQWLDOO\�WKH�IRUP�VHW�IRUWK�LQ�([KLELW�'�
KHUHWR� LQ� FRQQHFWLRQ� ZLWK� LWV� DFTXLVLWLRQ� RI� &ODVV� �� %HQHILFLDO� ,QWHUHVWV�� � %\� H[HFXWLQJ� VXFK�
VLJQDWXUH�SDJH��HDFK�,QYHVWRU�KHUHE\�DFNQRZOHGJHV�DQG�DJUHHV�WR�EH�ERXQG�E\�WKH�WHUPV�RI�WKLV�
7UXVW�$JUHHPHQW�DQG�WKH�//&�$JUHHPHQW�ZKHQ�DQG�LI�WKH�//&�LV�IRUPHG�DQG�SXUVXDQW�WR�6HFWLRQ�
������RI�WKH�//&�$JUHHPHQW���,Q�DGGLWLRQ��LQ�OLJKW�RI�WKHLU�DJUHHPHQW�WR�EH�ERXQG�E\�WKH�//&�
$JUHHPHQW�SXUVXDQW�WR�WKLV�6HFWLRQ��������HDFK�,QYHVWRU�KHUHE\�DFNQRZOHGJHV�DQG�DJUHHV�WKDW�DV�
RI�WKH�&RQYHUVLRQ�'DWH��DV�GHILQHG�LQ�WKH�//&�$JUHHPHQW���L��HDFK�,QYHVWRU�VKDOO�EH�GHHPHG�WR�
KDYH�H[HFXWHG�WKH�//&�$JUHHPHQW�DQG��LL��WKH�//&�$JUHHPHQW�VKDOO�EH�IXOO\�HQIRUFHDEOH�DJDLQVW�
HDFK�,QYHVWRU��QRWZLWKVWDQGLQJ�WKH�ODFN�RI�VXFK�,QYHVWRU¶V�DFWXDO�VLJQDWXUH�WKHUHRQ��
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Delivered 04:45 PM 
FILED 04:45 PM 

SR 20202465342 -  File 

STATE of DELAWARE
CERTIFICATE of TRUST

This Certificate of Trust is filed in accordance with the provisions 
Delaware Statutory Trust Act (Title 12 of the Delaware Code, Section 3801 et 
sets forth the following:

- First: The name of the 
E x c h a n g e R i g h t  N e t  L e a s e d  P o r t f o l i o  3 6  DST

• Second: The name and address of the Delaware 
G r e g o r y  H a r r i s o n ,  F a r m e r s  B a n k  B l d g . , S u i t e  1 4 1 0 , 3 0 1  N .
M a r k e t  S t r e e t ,  W i l m i n g t o n ,  D e l a w a r e  1 9 8 0 1

• Third: (Insert any other information the trustees determine to 

By

Name: G r e g o r y  H a r r i s o n
Typed 



�

� ����� �
�

(;+,%,7�&�
�

2:1(56+,3�5(&25'6�
)25�

([FKDQJH5LJKW�1HW�/HDVHG�3RUWIROLR����'67�

�
/DVW�5HYLVHG��BBBBBBBB�BB����BB��

�
�

�
1DPH�

�
�

�
0DLOLQJ�$GGUHVV�

�
�

&ODVV�RI��
%HQHILFLDO�,QWHUHVWV�

3HUFHQWDJH�����6KDUH�
RI�%HQHILFLDO�,QWHUHVWV�

�
BBBBBBBBBBBBBBBB�

�
BBBBBBBBBBBBBBBBB�

�
BBBBBBBBBBBBBBBB�

�
BBBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBBB�
�
�

BBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBBB�
�
�

BBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBBB�
�
�

BBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBBB�
�
�

BBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBBB�
�
�

BBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBB�

�
�

BBBBBBBBBBBBBBBBB�
�
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([FKDQJH5LJKW�$VVHW�0DQDJHPHQW��//&��QRW�LQ�LWV�
LQGLYLGXDO�FDSDFLW\��EXW�VROHO\�DV�0DQDJHU�
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7KH�XQGHUVLJQHG�KDV�UHFHLYHG�DQG�UHYLHZHG��ZLWK�DVVLVWDQFH�IURP�VXFK�OHJDO��WD[��LQYHVWPHQW��DQG�
RWKHU�DGYLVRUV�DQG�VNLOOHG�SHUVRQV�DV�WKH�XQGHUVLJQHG�KDV�GHHPHG�DSSURSULDWH��WKH�7UXVW�$JUHHPHQW�
RI� ([FKDQJH5LJKW� 1HW� /HDVHG� 3RUWIROLR� ��� '67� GDWHG� DV� RI� 0DUFK� ���� ����� E\� DQG� DPRQJ�
([FKDQJH5LJKW� 5HDO� (VWDWH�� //&�� D� &DOLIRUQLD� OLPLWHG� OLDELOLW\� FRPSDQ\�� DV� 'HSRVLWRU��
([FKDQJH5LJKW�$VVHW�0DQDJHPHQW��//&��D�&DOLIRUQLD�OLPLWHG�OLDELOLW\�FRPSDQ\��DV�0DQDJHU��DQG�
*UHJRU\�+DUULVRQ��DV�7UXVWHH��RU�DQ\�RI�WKHLU�VXFFHVVRUV���DQG�KHUHE\�FRYHQDQWV�DQG�DJUHHV�WR�EH�
ERXQG�E\�WKH�7UXVW�$JUHHPHQW�DV�D�%HQHILFLDO�2ZQHU���$OO�FDSLWDOL]HG�WHUPV�XVHG�KHUHLQ��DQG�QRW�
GHILQHG�KHUHLQ�VKDOO�KDYH�WKH�PHDQLQJV�JLYHQ�WR�VXFK�WHUPV�LQ�WKH�7UXVW�$JUHHPHQW��
�
,Q�FRQQHFWLRQ�ZLWK�WKH�SXUFKDVH�RI�WKH�&ODVV���%HQHILFLDO�,QWHUHVW��WKH�XQGHUVLJQHG�KHUHE\�UHSUHVHQWV�
DQG�ZDUUDQWV�WKDW�WKH�XQGHUVLJQHG�LV�����D�FLWL]HQ�RU�UHVLGHQW�RI�WKH�8�6���LQFOXGLQJ�FHUWDLQ�IRUPHU�
FLWL]HQV�DQG�IRUPHU�ORQJ�WHUP�UHVLGHQWV�������D�FRUSRUDWLRQ��RU�RWKHU�HQWLW\�WD[DEOH�DV�D�FRUSRUDWLRQ�
IRU�8�6��IHGHUDO�LQFRPH�WD[�SXUSRVHV��FUHDWHG�RU�RUJDQL]HG�LQ�RU�XQGHU�WKH�ODZV�RI�WKH�8�6��RU�RI�
DQ\� SROLWLFDO� VXEGLYLVLRQ� WKHUHRI�� ���� DQ� HVWDWH�� WKH� LQFRPH�RI�ZKLFK� LV� VXEMHFW� WR�8�6�� IHGHUDO�
LQFRPH�WD[DWLRQ�UHJDUGOHVV�RI�WKH�VRXUFH�RI�VXFK�LQFRPH��RU�����D�WUXVW��LI��L��WKH�DGPLQLVWUDWLRQ�RI�
WKH�WUXVW�LV�VXEMHFW�WR�WKH�SULPDU\�VXSHUYLVLRQ�RI�D�8�6��FRXUW�DQG�WKH�WUXVW�KDV�RQH�RU�PRUH�8�6��
SHUVRQV�ZLWK�DXWKRULW\�WR�FRQWURO�DOO�VXEVWDQWLDO�GHFLVLRQV�RU��LL��WKH�WUXVW�KDV�D�YDOLG�HOHFWLRQ�LQ�
HIIHFW�XQGHU�DSSOLFDEOH�7UHDVXU\�5HJXODWLRQV�WR�EH�WUHDWHG�DV�D�8�6��SHUVRQ��
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EXHIBIT E 

FORM OF LIMITED LIABILITY COMPANY AGREEMENT 

[Refer to Exhibit E of the Memorandum] 
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1055 E. Colorado Blvd, Suite 310 

Pasadena, CA 91106 
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This PURCHASE AGREEMENT (this “Agreement”) is made and effective as of 
the Effective Date by and between ExchangeRight Net Leased Portfolio 36 DST, a 
Delaware statutory trust (the “Trust”) and the Person executing this Agreement on 
the signature page hereto (“Buyer”), with reference to the facts set forth below. 
All terms with initial capital letters not otherwise defined herein shall have the 
meanings set forth in Exhibit “A” herein.   

RECITALS 

A. Sponsor, Manager and Gregory Harrison (“Trustee”) have entered into
the Trust Agreement of the Trust, dated March 30, 2020 (the “Trust Agreement”). 

B. Sponsor owns one hundred percent (100%) of the Class 2 Beneficial 
Interests in the Trust. 

C. Manager has been appointed pursuant to the Trust Agreement to manage 
the activities and affairs of the Trust. 

D. The Trust has acquired the following portfolio of properties (collectively, 
the “Properties”): (i) N77 W 14435 Appleton Avenue, Menomonee Falls, 
Wisconsin 53051 and (ii) N65 W 24838 Main Street, Sussex, Wisconsin 53089, as 
more particularly described in the Confidential Private Placement Memorandum 
dated July 1, 2020, as supplemented (the “Memorandum”). 

E. The Properties are subject to the Loan Documents and are subject to the 
Leases. 

F. The Trust desires to sell and Buyer desires to buy Class 1 Beneficial 
Interests in the Trust (“Interests”) on the terms and conditions set forth in this 
Agreement, which number of Interests to be purchased by Buyer is set forth as 
follows:  

Number of Interests being purchased:____________. In order to acquire the Interests, 

the purchase price paid by Buyer is $_________________________(“Purchase Price”). 

Buyer understands that the Purchase Price (as defined above) received by the Trust 
will be applied towards (i) the acquisition of the Properties by the Trust and the 
payment of such costs, fees and expenses associated therewith, (ii) the payment of 
commissions, costs, fees and expenses of the Trust’s offering of Class 1 Beneficial 
Interests in the Trust, and (iii) the redemption of the Class 2 Beneficial Interests in 
the Trust owned by the Sponsor.  This sale is made pursuant to the Memorandum. 
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NOW, THEREFORE, in consideration of the mutual agreements set forth 
herein and for other valuable consideration, the receipt and sufficiency of which 
are hereby acknowledged, the parties agree as set forth below. 

1. Agreement of Purchase and Sale 

1.1. Purchase, Sale and Purchase Price.  Subject to the approval of 
Manager as provided in Section 1.2, in consideration of the covenants herein 
contained, the Trust hereby agrees to sell, and Buyer hereby agrees to purchase, the 
number of Interest(s) set forth on the signature page hereto (whether one or more, 
collectively, “Buyer’s Interest”) in the Trust at a purchase price as set forth on the 
signature page hereto (“Purchase Price”).   The minimum purchase amount is One 
Hundred Thousand Dollars ($100,000.00), although the Manager may waive or 
lower the minimum purchase requirement for certain investors in its sole 
discretion. 

1.2. Acceptance of Subscription.  Within thirty (30) days of receipt of a 
completed and signed Agreement, Purchaser Questionnaire and verification of 
Buyer’s investment qualifications, the Manager may, on behalf of the Trust and in 
its sole discretion, accept or reject any subscription for the Interests, in whole or in 
part. 

1.3. Payment.  Buyer shall pay the Purchase Price as follows:  

1.3.1. Buyer’s Delivery of this Agreement.   Buyer shall deliver this 
completed and signed Agreement, the Purchaser Questionnaire (including its 
financial statement as required by the Purchaser Questionnaire) to the Manager at: 

Investor Relations 
ExchangeRight Asset Management, LLC 

c/o ExchangeRight Net Leased Portfolio 36 DST 
1055 E. Colorado Blvd., Suite 310 

Pasadena, CA 91106 
 
Buyer shall deliver an amount equal to the full amount of their purchase price for 
their Interests to the Trust either by (i) a check payable to “ExchangeRight Net 
Leased Portfolio 36 DST” or (ii) a wire transfer to: 
 

Wells Fargo Bank 
ABA: 121000248 

ACCT NO.: 3779745748 
FBO: ExchangeRight Net Leased Portfolio 36 DST 
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1.3.2. Purchase Price and Funding Date.  If Buyer’s subscription is 

accepted, Buyer shall send the entire Purchase Price to the Trust via check or wire 
transfer on or before five (5) Business Days before the Closing Date or on such 
funding date as directed by the Manager in the Manager’s sole discretion (the 
“Funding Date”) to the bank account set forth in Section 1.3.1.  Manager shall 
provide Buyer written notice of the Funding Date at least two Business Days prior 
to the Funding Date. 

1.4. Buyer’s Deliveries.  In addition to, and concurrently with, the 
deliveries contemplated in Sections 1.3.1 and 1.3.2, Buyer shall execute such other 
documents as may be required by the Trust, Manager or the Lender. 

1.5. Buyer’s Intent to Exchange.  If Buyer’s acquisition of Buyer’s Interest 
is part of a like-kind exchange pursuant to Code Section 1031, it is a condition 
precedent to the closing that Buyer is able to complete an exchange for all or a 
portion of its relinquished property pursuant to an Exchange Agreement between 
Buyer and its Qualified Intermediary.  The Trust agrees to execute such documents 
or instruments as may be necessary or appropriate to evidence such exchange, 
provided that the Trust’s cooperation in such regard shall be at no additional cost, 
expense or liability whatsoever to the Trust, and that no delays in the scheduled 
Closing Date are incurred unless mutually agreed upon by Buyer and the Trust.  
Buyer may assign its rights under this Agreement to Qualified Intermediary 
pursuant to an exchange agreement between Buyer and Qualified Intermediary to 
effect such exchange. 

2. Closing; Failure to Close without Default. 

2.1. Closing Date.  The closing date shall occur on that certain date 
selected by the Manager in its sole discretion (the “Closing Date”).   

2.2. Failure to Close without Default.  If the remaining Purchase Price as 
required under Section 1.3.2 is not received by Manager by 5:00 p.m. pacific time 
on the Funding Date for any reason other than the Default of either Buyer, 
Manager or the Trust under this Agreement, either Buyer or Manager, or the Trust 
may terminate the closing and this Agreement by written notice to the other party.  
If this Agreement is so terminated, (i) Buyer and Manager shall promptly execute 
and deliver any cancellation instructions reasonably requested, (ii) Buyer’s 
Deposit, if applicable, shall be returned directly to Buyer or its Qualified 
Intermediary (as instructed by the Buyer), and (iii) Buyer, Manager and the Trust 
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shall be released from their obligations under this Agreement, other than any 
obligations of Buyer that survive the termination of this Agreement. 

 

3. Fees and Costs. 

3.1. Buyer’s Fees and Costs.  Buyer acknowledges that the Trust makes no 
representation or warranty whatsoever that the portion of the Purchase Price 
applicable to buyer’s fees shall constitute valid replacement property for purposes 
of complying with Code Section 1031 and Buyer has consulted its own advisor 
regarding the treatment of such portion of the Purchase Price with respect to such 
Code Section 1031 rules.  

4. Distribution of Funds. 

4.1. Deposit of Funds.   Subject to Section 1.3, and 2.4, all Cash, if any, 
received hereunder by the escrow shall be held until the Real Estate Closing and 
kept on deposit with other escrow funds in the general escrow account(s), in any 
state or national bank, and may be transferred to any other such general escrow 
account(s).  

4.2. Disbursements.  At the Real Estate Closing, the escrow agent, if any, 
will deliver or wire transfer to the Trust, or order, the Purchase Price, plus any 
proration or other credits to which the Trust will be entitled, less any appropriate 
proration or other charges.  All other disbursements by the escrow agent shall be 
made by checks of the escrow agent. 

5. Buyer Representations and Warranties. 

5.1. No Concern of the Escrow Agent.  Any escrow agent shall have no 
concern with, or liability or responsibility for, this Section.  

5.2. Purchase As-Is.  AS FURTHER PROVIDED IN THE 
MEMORANDUM, BUYER REPRESENTS AND WARRANTS THAT IT IS 
RELYING SOLELY ON ITS OWN INSPECTIONS, INVESTIGATIONS AND 
ANALYSES OF THE PROPERTIES IN ENTERING INTO THIS AGREEMENT 
AND BUYER IS NOT RELYING IN ANY WAY ON ANY 
REPRESENTATIONS, STATEMENTS, AGREEMENTS, WARRANTIES, 
STUDIES, REPORTS, DESCRIPTIONS, GUIDELINES OR OTHER 
INFORMATION OR MATERIAL FURNISHED BY THE TRUST, SPONSOR 
OR MANAGER OR ANY OF THEIR REPRESENTATIVES OR AFFILIATES, 
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WHETHER ORAL OR WRITTEN, EXPRESS OR IMPLIED, OF ANY 
NATURE WHATSOEVER REGARDING ANY SUCH MATTERS AND IS 
BUYING, THROUGH BUYER’S INTEREST IN THE TRUST, AN INTEREST 
IN THE PROPERTIES IN AN “AS-IS,” “WHERE-IS” CONDITION. BUYER IS 
A SOPHISTICATED, EXPERIENCED INVESTOR AND WILL RELY 
ENTIRELY ON ITS REVIEW OF THE PROPERTIES.  BUYER 
ACKNOWLEDGES THAT THE TRUST ONLY RECENTLY ENTERED INTO 
THE PURCHASE AND SALE AGREEMENT TO ACQUIRE THE 
PROPERTIES AND THE TRUST AND MANAGER HAVE LIMITED 
KNOWLEDGE REGARDING THE CONDITION OF THE PROPERTIES. 

5.3.  No Tax Representations.  As further provided in the Memorandum, 
Buyer represents and warrants that: (i) Buyer understands and is aware that there 
are uncertainties regarding the treatment of Buyer’s Interest as real estate for 
federal income tax purposes, (ii) Buyer has read the entire Memorandum and fully 
understands that there is risk that Buyer’s Interest will not be treated as real estate 
for federal income tax purposes, (iii) Buyer has independently obtained advice 
from its legal counsel and/or accountant regarding any like-kind exchange under 
Code Section 1031, including, without limitation, whether the acquisition of 
Buyer’s Interest pursuant to this Agreement may qualify as part of a like-kind 
exchange and Buyer is relying on such advice regarding the tax treatment of 
Buyer’s Interest, (iv) Buyer is aware that the IRS has issued Rev. Rul. 2004-86 (the 
“Revenue Ruling”) specifically addressing Delaware Statutory Trusts, the 
Revenue Ruling is merely guidance and is not a “safe-harbor” for taxpayers or 
sponsors, and, without the issuance of a private letter ruling on a specific offering, 
there is no assurance that the Buyer’s Interest will not be treated as a partnership 
interest for federal income tax purposes, (v) Buyer understands that neither the 
Trust, the Manager nor the Sponsor has obtained a private letter ruling from the IRS 
that Buyer’s Interest will be treated as an undivided interest in real estate rather 
than an interest in a partnership, (vi) Buyer understands that the tax consequences 
of an investment in Buyer’s Interest, especially the treatment of the transaction 
described herein under Code Section 1031 and the related rules, are complex and 
vary with the facts and circumstances of each individual Buyer, (vii) Buyer shall, 
for federal income tax purposes, report the purchase of Buyer’s Interest by Buyer 
pursuant to this Agreement as a purchase by Buyer of a direct ownership interest in 
the Properties, and (viii) Buyer understands that the opinion of Venable LLP is 
only their view of the anticipated tax treatment and there is no guarantee that the 
IRS will agree with such opinion.    
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5.4. Additional Buyer Representations and Warranties.  Buyer hereby 
represents and warrants to the Trust and Manager that the following are true and 
correct on the date of this Agreement. 

5.4.1. Buyer acknowledges that it has received, read, reviewed and 
fully understands the Memorandum, and all attachments and exhibits thereto.  
Buyer acknowledges that it is basing its decision to invest on the Memorandum 
and any exhibits and attachments thereto.  Buyer further acknowledges that it has 
relied only on the information contained in such materials and has not relied upon 
any other representations or representations made by any other person.  Buyer 
recognizes that an investment is highly speculative and involves substantial risk 
and Buyer is fully cognizant of and understands all of the risk factors related to the 
purchase of Buyer’s Interest, including, but not limited to, those risks set forth in 
the section of the Memorandum entitled “Risk Factors.”  Buyer acknowledges and 
understands that its offer to purchase Buyer’s Interests hereunder is and shall be 
irrevocable. 

5.4.2. Buyer’s overall commitment to investments that are not readily 
marketable is not disproportionate to its individual net worth, and its investment in 
Buyer’s Interest will not cause such overall commitment to become excessive.  
Buyer has adequate means of providing for its financial requirements, both current 
and anticipated, and has no need for liquidity in this investment.  Buyer can bear 
and is willing to accept the economic risk of losing its entire investment in Buyer’s 
Interest. 

5.4.3. Buyer acknowledges that the sale of Buyer’s Interest has not 
been preceded or accompanied by the publication of any advertisement or by any 
general solicitation. 

5.4.4. All information that Buyer has provided to the Trust or Manager 
concerning Buyer’s suitability to invest in Buyer’s Interest (including, but not 
limited to, all the information contained in the Purchaser Questionnaire delivered 
concurrently with this Agreement) is complete, accurate and true in all respects and 
is complete, accurate and true as of the date of its signature on the last page of this 
Agreement and shall be complete, accurate and true in all respects on the Closing 
Date.  Buyer hereby agrees to notify the Trust immediately of any material change 
in any such information occurring prior to the Closing Date, including any 
information about changes concerning its net worth and financial position. 

5.4.5. Buyer has had the opportunity to ask questions of, and receive 
answers from, Manager (and its officers, directors, managers and employees) 
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concerning Buyer’s Interest and the Properties and the terms and conditions of the 
offering of Buyer’s Interest, and to obtain any additional information deemed 
necessary to verify the accuracy of the information contained in the Memorandum.  
Buyer has been provided with all materials and information requested by either 
Buyer or others representing Buyer, including any information requested to verify 
any information furnished to Buyer. 

5.4.6. Buyer is purchasing Buyer’s Interest for Buyer’s own account 
and for investment purposes only and has no present intention, agreement or 
arrangement for the distribution, transfer, assignment, resale or subdivision of 
Buyer’s Interest.  Buyer understands that, due to the restrictions referred to in 
Section 5.4.7, and the lack of any market existing or to exist for Buyer’s Interest, 
Buyer’s investment in Buyer’s Interest will be highly illiquid and may have to be 
held indefinitely. 

5.4.7. Buyer is fully aware that Buyer’s Interest has not been and will 
not be registered with the Securities and Exchange Commission and Buyer’s 
Interest will be sold in reliance on the exemption from registration promulgated 
under Rule 506 of Regulation D of the Securities Act, which reliance is based in 
part upon Buyer’s representations set forth herein and in the Purchaser 
Questionnaire.  Buyer understands that Buyer’s Interest has not been and will not 
be registered under applicable state securities laws and is being offered and sold in 
reliance on exemptions specified in such laws, which reliance is based in part upon 
Buyer’s representations set forth herein and in the Purchaser Questionnaire.  
Unless Buyer’s Interest is registered, it may not be re-offered for sale or resold 
except pursuant to an exemption under those laws.  Buyer further understands that 
the specific approval of such resales by the state securities administrator may be 
required in some states.  Buyer understands that a legend will be placed on any 
certificates issued by the Trust, if any, with respect to restrictions on distribution, 
transfer, resale, assignment or subdivision of Buyer’s Interest imposed by 
applicable federal and state securities laws in substantially the following form: 

THE SECURITIES REPRESENTED BY THIS CERTIFICATE 
HAVE NOT BEEN REGISTERED UNDER THE SECURITIES 
ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR 
ANY STATE SECURITIES LAWS OF ANY STATE OF THE 
UNITED STATES.  SUCH SECURITIES MAY NOT BE 
OFFERED, SOLD, PLEDGED, HYPOTHECATED OR 
OTHERWISE TRANSFERRED OR DISPOSED OF AT ANY TIME 
WHATSOEVER, EXCEPT AS PERMITTED UNDER THE 
SECURITIES ACT AND SUCH STATE SECURITIES LAWS AND 
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ANY RULE OR REGULATION PROMULGATED THEREUNDER 
PURSUANT TO REGISTRATION OR EXEMPTION 
THEREFROM. 

5.4.8. Buyer understands that none of the Trust, Sponsor or Manager 
or their respective officers, directors, employees, managers or members, affiliates, 
legal counsel or advisors represents Buyer in any way in connection with the 
purchase of Buyer’s Interest and the entering into any of the related agreements 
associated with the purchase, including, but not limited to, the Transaction 
Documents, as applicable.  Buyer also understands that legal counsel to the Trust, 
Sponsor or Manager or their respective affiliates does not represent and shall not be 
deemed under the applicable codes of professional responsibility to have 
represented or to be representing Buyer.  Buyer has been afforded the opportunity 
to retain the services of an independent investment advisor, attorney or accountant to 
read all of the documents furnished or made available by the Trust, Sponsor or 
Manager both to Buyer and all other prospective investors and to evaluate the merits 
and risks of such an investment on Buyer’s behalf 

5.4.9. Buyer is an “accredited investor” as such term is defined in Rule 
501 of Regulation D promulgated under the Securities Act.   

5.4.10. Buyer is (i) a citizen or resident of the U.S. (including 
certain former citizens and former long-term residents), (ii) a corporation (or other 
entity taxable as a corporation for U.S. federal income tax purposes) or a 
partnership (or other entity treated as a partnership for U.S. federal income tax 
purposes) created or organized in or under the laws of the U.S. or of any political 
subdivision thereof, (iii) an estate, the income of which is subject to U.S. federal 
income taxation regardless of the source of such income, (iv) an individual 
retirement account or other tax-exempt entity, or (v) a trust, if (A) the 
administration of the trust is subject to the primary supervision of a U.S. court and 
the trust has one or more U.S. persons with authority to control all substantial 
decisions or (B) the trust has a valid election in effect under applicable Treasury 
Regulations to be treated as a U.S. person. 

5.4.11. Buyer (i) has such knowledge and experience in financial 
and business matters that Buyer is personally capable of evaluating the Properties 
and the merits and risks of an investment in Buyer’s Interest and the Properties and 
has not relied on an investment advisor in evaluating such risks and merits, or (ii)  
has employed the services of an independent investment advisor, attorney or 
accountant to read all of the documents furnished or made available by the Trust or 
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Manager both to Buyer and all other prospective investors and to evaluate the merits 
and risks of such an investment on Buyer’s behalf. 

5.4.12. Buyer’s address set forth on the signature page hereto is 
Buyer’s true and correct residence (if Buyer is an individual) or principal place of 
business (if Buyer is an entity) and Buyer has no present intention of becoming a 
resident of any other state or jurisdiction or moving his principal place of business, 
as applicable. 

5.4.13. Buyer hereby agrees to indemnify, defend and hold 
harmless the Trust, Sponsor, Manager, Trustee, and all of their respective limited 
partners, general partners, members, managers, officers, directors, affiliates and 
advisors from any and all damages, losses, liabilities, costs and expenses 
(including reasonable attorneys’ fees and costs) that they may incur by reason of 
Buyer’s failure to fulfill all of the terms and conditions of this Agreement or by 
reason of the untruth or inaccuracy of any of the representations, warranties or 
agreements contained herein or in any other documents Buyer has furnished to any 
of the foregoing in connection with the transactions described herein. This 
indemnification includes, but is not limited to, any damages, losses, liabilities, 
costs and expenses (including reasonable attorneys’ fees and costs) incurred by the 
Trust, Sponsor, Manager, Trustee, or any of their respective general partners, 
limited partners, members, managers, officers, directors, affiliates or advisors 
defending against any alleged violation of federal or state securities laws which is 
based upon or related to any untruth or inaccuracy of any of the representations, 
warranties or agreements contained herein or in any other documents that Buyer 
has furnished to any of the foregoing in connection with this transaction. 

5.4.14. Within five (5) days after receipt of a written request 
from the Trust, Buyer agrees to provide such information and to execute and 
deliver such documents as may be reasonably necessary to comply with any and all 
laws and regulations to which the Trust or the Manager is subject. 

5.4.15. It has never been guaranteed or warranted to Buyer by 
the Trust, Sponsor or Manager or their management, officers or directors or by any 
other person, expressly or by implication that (i) Buyer will receive any exact or 
approximate amount of return or other type of consideration, profit, loss, or 
distributions as a result of an investment in Buyer’s Interests, or (ii) the past 
performance or experience of the Trust, Sponsor or Manager or any manager, 
director, officer or affiliate of the Trust, Sponsor or Manager will in any way 
indicate or predict the results of investment in Buyer’s Interests or the overall 
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success of the Properties, and Buyer acknowledges and understand that there can 
be no certainty with respect to such matters. 

5.4.16. Buyer hereby acknowledge and understand that the 
principals of the Manager may also be acting as my registered representative or 
registered supervisor (or both).  Buyer acknowledges that this presents a conflict of 
interest that may affect their judgment in making an investment recommendation to 
me.  Buyer acknowledges this conflict of interest and is choosing to make an 
investment based on its independent review of the merits and risks of this Offering. 

5.4.17. If Buyer is a “Benefit Plan Investor” as defined in Section 
3(42) of the Employee Retirement Income Security Act of 1974, as amended 
(“ERISA”), which includes an “employee benefit plan” as defined in Section 3(3) 
of ERISA, that is subject to Part 4 of Title I of ERISA, a “plan” covered by Section 
4975 of the Internal Revenue Code of 1986, as amended (the “Code”), or an entity 
whose underlying assets include plan assets of either of the foregoing, the Investor 
has completed this Purchase Agreement.  If the Investor is a Benefit Plan Investor, 
a governmental plan, or other employee benefit plan, account or arrangement that 
is not subject to the fiduciary provisions of ERISA or Section 4975 of the Code 
(collectively, with Benefit Plan Investors, referred to as “Plans”), the Investor 
makes the following representations, warranties and covenants: 

(a) The decision to commit assets of the Plan for investment in 
the Trust was made by fiduciaries independent of the Trust, the Sponsor, the 
Manager and any of their respective agents, representatives or affiliates, which 
fiduciaries (a) are duly authorized to make such investment decision and have not 
relied on any advice or recommendations of the Trust, the Sponsor, the Manager or 
any of their respective agents, representatives or affiliates and (b) in consultation 
with their advisers, have carefully considered the impact of ERISA, the Code and 
the regulations, rules, procedures and judicial decisions thereunder, to the extent 
applicable, or any applicable state or local law similar to ERISA or Section 4975 of 
the Code, on an investment in the Trust; 

(b) None of the Trust, the Sponsor, the Manager or any of their 
respective agents, representatives or affiliates has exercised any discretionary 
authority or control with respect to the Plan’s investment in the Trust, nor has the 
Trust, the Sponsor, the Manager or any of their respective agents, representatives 
or affiliates rendered individualized investment advice to the Plan based upon the 
Plan’s investment policies or strategies, overall portfolio composition or 
diversification with respect to its commitment to invest in the Trust and the 
investment program thereunder; 
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(c) It acknowledges and agrees that it is intended that neither 
the Trust, the Sponsor, the Manager nor any of their respective agents, 
representatives or affiliates will be acting as a fiduciary to the Plan under 
applicable state or local law governing the Plan, with respect to either (a) the 
Plan’s purchase or retention of its investment in the Trust or (b) the management or 
operation of the business or assets of the Trust.  It also confirms that there is no 
rule, regulation, or requirement applicable to such Buyer that is inconsistent with 
the foregoing representations and covenants regarding the Trust, the Sponsor and 
the Manager; 

(d) It acknowledges (a) it has been informed of and understands 
the investment objectives and policies of, and the investment strategies that may be 
pursued by, the Trust, (b) it is aware of the provisions of Section 404 of ERISA or 
similar applicable law relating to fiduciary duties, (c) it has given appropriate 
consideration to the facts and circumstances relevant to the investment by such 
Buyer in the Trust and has determined that such investment is reasonably designed, 
as part of such Buyer's portfolio of investments, to further the purposes of the 
relevant plan(s), (d) it understands that current income will not be a primary 
objective of the Trust, and (e) its acquisition, and subsequent holding of an Interest 
in the Trust is not a non-exempt “prohibited transaction” within the meaning of 
Section 406 of ERISA or Section 4975 of the Code or other similar applicable law; 

(e) The execution and delivery by the Plan, and compliance by 
the Plan with the Purchase Agreement (including all appendices, attachments or 
exhibits hereto) and each other document required to be executed and delivered by 
the Plan in connection with this purchase of Interests, and the contemplated 
investment program and operations of the Trust, do not conflict with, or constitute 
a default under, any instruments or applicable guidelines governing the Plan, any 
applicable law, regulation or order, or any agreement to which the Plan is a party 
or by which the Plan is bound.  Buyer shall promptly advise the Trust in writing of 
any changes of which it becomes aware in any governing law or any regulations 
thereunder or interpretations thereof affecting the duties, responsibilities, liabilities 
or obligations of the Trust, the Sponsor, the Manager, or any of their respective 
agents, representatives or affiliates with respect to the Plan.  The Purchase 
Agreement has been duly executed by the Plan and constitutes, and when the Plan 
is admitted as a Buyer, will constitute, a valid and legally binding agreement of the 
Plan; 

(f) It (a) represents and warrants that the information provided 
in this Agreement is true and accurate as of the date hereof, (b) covenants that such 
information will remain true and accurate for so long as Buyer holds Interests in 
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the Trust and (c) agrees to immediately notify the Trust if it has any reason to 
believe that it is or may be in breach of the foregoing representation and covenant; 
and 

(g) It agrees that it will provide additional information 
reasonably requested by the Trust, the Sponsor, or the Manager for purposes of 
compliance with applicable law. 

The undersigned will, at the request of the Trust, the Sponsor,  or the Manager, 
furnish the Trust, the Sponsor or the Manager with such information as the Trust, 
the Sponsor or the Manager may reasonably require to establish that the purchase, 
retention and disposition of the Interest by the Plan does not violate any provision 
of ERISA, the Code or other applicable law, including without limitation, those 
provisions relating to “prohibited transactions” by “parties in interest” or 
“disqualified persons” as defined therein. 

5.5. The representations and warranties of Buyer set forth herein above 
shall survive the Closing Date or termination of this Agreement. 

6. Trust’s and Manager’s Representations and Warranties 

6.1. Buyer’s Interest has been duly authorized for issuance and sale (or 
will have been so authorized prior to the issuance thereof) pursuant to this 
Agreement and the Trust Agreement.  When issued, authenticated and delivered by 
the Trust and paid for by Buyer pursuant to the provisions of this Agreement and 
of the Trust Agreement, Buyer’s Interest will be duly and validly issued and 
outstanding and entitled to the benefits provided by the Trust Agreement, except as 
such enforceability may be limited by the effect of (i) bankruptcy, insolvency, 
reorganization, receivership, moratorium or other similar laws affecting the 
enforcement of the rights of creditors generally, and (ii) general principles of 
equity, whether enforcement is sought in a proceeding in equity or at law.   

6.2. This Agreement and the Trust Agreement have been duly authorized, 
executed and delivered by the Trust, the Sponsor, the Manager and the Trustee, as 
the case may be.  This Agreement and the Trust Agreement constitute, legal, valid 
and binding agreements enforceable against the Trust, the Manager and the 
Sponsor in accordance with their respective terms, except as such enforceability 
may be limited by the effect of (i) bankruptcy, insolvency, reorganization, 
receivership, moratorium or other similar laws affecting the enforcement of the 
rights of creditors generally, (ii) general principles of equity, whether enforcement 
is sought in a proceeding in equity or at law, and (iii) public policy considerations 
underlying the securities laws, to the extent that such public policy considerations 
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limit the enforceability of the provisions of this Agreement that purport or are 
construed to provide indemnification from securities law liabilities. 

6.3. The Manager has been duly organized and is a validly existing limited 
liability company in good standing under the laws of the State of California with 
the requisite power and authority to enter into and perform its obligations under 
this Agreement and the Trust Agreement.  The Trust is a validly formed and 
existing statutory trust under the laws of the State of Delaware with the requisite 
power and authority to enter into and perform its obligations under this Agreement 
and the Trust Agreement.  

6.4. The execution, delivery and performance of this Agreement and the 
Trust Agreement by the Trust and Manager and the consummation of the 
transactions contemplated herein and therein by the Trust and Manager and 
compliance by the Trust and Manager with their respective obligations hereunder 
and thereunder have been duly authorized by all necessary corporate and trust 
action and will not (i) contravene any provision of the limited liability agreement 
of the Manager, the Trust Agreement or applicable law, or (ii) conflict with or 
constitute a breach of or default under, or result in the creation or imposition of any 
lien, charge or encumbrance upon any property or assets of the Trust or Manager 
pursuant to, any contract, indenture, mortgage, loan agreement, note, lease or other 
instrument to which the Trust or Manager is a party or by which it may be bound 
or to which any of the property or assets of the Trust or Manager is subject, which 
conflict, breach, default, lien, charge or encumbrance is reasonably likely to 
materially and adversely affect the Trust’s or Manager’s ability to perform its 
obligations under this Agreement or the Trust Agreement. 

6.5. On and after the date the Conversion Notice is issued pursuant to the 
terms of the Trust Agreement, Manager, Sponsor and the Trust shall, for federal 
income tax purposes, treat the Trust as an investment trust within the meaning of 
Regulation Section 301.7701-4(c) and each Owner as a “grantor” within the 
meaning of Code Section 671.  Manager, Sponsor and the Trust agree to report 
Sponsor’s and Buyer’s interest in the Trust in a manner consistent with the 
foregoing and otherwise not to take any action that would be inconsistent with the 
foregoing.  The Manager, Sponsor and the Trust shall, for federal income tax 
purposes, report the sale of Buyer’s Interest to Buyer pursuant to this Agreement as 
a sale by Sponsor to Buyer of a direct ownership interest in the Properties.   
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7. General Provisions. 

7.1. Interpretation.  The use herein of (i) any gender includes the 
masculine, the feminine and the neuter, whenever the context so requires, and 
(ii) the singular number includes the plural, whenever the context so requires.  
Captions in this Agreement are inserted for convenience of reference only and do 
not define, describe or limit the scope or the intent of this Agreement or any of the 
terms hereof.  All exhibits referred to herein and attached hereto are incorporated 
by reference.  This Agreement, together with the other Transaction Documents, 
contain the entire agreement between the parties relating to the transactions 
contemplated hereby, and all prior or contemporaneous agreements, 
understandings, representations and statements, oral or written, are merged herein. 

7.2. Modification.  No modification, waiver, amendment, discharge or 
change of this Agreement shall be valid unless the same is in writing and signed by 
the party against which the enforcement thereof is or may be sought. 

7.3. Cooperation.  Buyer and the Trust acknowledge that it may be 
necessary to execute documents other than those specifically referred to herein to 
complete the acquisition of Buyer’s Interest as provided herein.  Buyer and the 
Trust agree to cooperate with each other by executing such other documents or 
taking such other action as may be reasonably necessary to complete this 
transaction in accordance with the parties’ intent evidenced in this Agreement. 

7.4. Side Letters.  The Manager reserves the right, in its sole and absolute 
discretion, to agree with an Owner to waive or modify the application of any 
provision of the Trust Agreement or fee or expense in connection with the offering 
with respect to such Owner without obtaining the consent of any other 
Owner.  Accordingly, the Trust and the Manager may enter into side letters or 
other writings with one or more Owners that have the effect of establishing rights 
under, or altering or supplementing the terms of, the Trust Agreement or any 
subscription agreement for Interests (including with any of its Affiliates that may 
invest in the Trust). 

7.5. Assignment.  Buyer may not assign its rights under this Agreement, 
except to its Qualified Intermediary, without first obtaining the Trust’s written 
consent, which consent may be withheld in the Trust’s sole and absolute discretion.  
No such assignment shall operate to release the assignor from the obligation to 
perform all obligations of Buyer hereunder.  Each of the Trust and Manager shall 
have the absolute right to assign its rights and obligations under this Agreement. 
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7.6. Notices.  Unless otherwise specifically provided herein, all notices, 
demands or other communications given hereunder shall be in writing and shall be 
addressed as follows: 

If to Manager or 
the Trust, to: 

 

 ExchangeRight Asset Management, LLC 
1055 E. Colorado Blvd., Suite 310 
Pasadena, CA 91106 
Attn: Investor Relations 

 
If to Buyer, to the address listed under Buyer’s name on the signature page 

to this Agreement. 

Any party may change such address by written notice to the escrow agent 
and the other parties.  Unless otherwise specifically provided for herein, all notices, 
payments, demands or other communications given hereunder shall be deemed to 
have been duly given and received (i) upon personal delivery, or (ii) as of the third 
Business Day after mailing by United States registered or certified mail, return 
receipt requested, postage prepaid, addressed as set forth above, or (iii) as of the 
immediately succeeding Business Day after deposit with a nationally recognized 
overnight courier service (costs prepaid).  

7.7. Eminent Domain.  If, prior to the Closing Date, the Properties are 
taken or appropriated by any public or quasi-public authority under the power of 
eminent domain or the Trust, Sponsor or Manager receives actual notice of any 
pending or threatened condemnation proceedings affecting the Properties, then 
Buyer may terminate this Agreement without further liability hereunder in 
accordance with Section 2.3.  In the event of a partial taking of the Properties or 
the threatened partial taking of the Properties with respect to which the Trust, 
Sponsor or Manager has received actual notice that materially and adversely 
affects the ability to operate the Properties for the purposes they are currently 
operated, then Buyer can elect to either (a) terminate this Agreement in accordance 
with Section 2.3, or (b) purchase the Buyer’s Interest with a reduction in the 
Purchase Price in an amount equal to the condemnation award received from the 
condemning authority with respect to Buyer’s Interest.  In the event of a threatened 
taking or a lack of finality of any proceedings to determine the award in an actual 
taking, this purchase transaction shall close and the Trust shall assign to Buyer 
(subject to any restrictions under the Loan Documents) its interest in any 
condemnation award with respect to Buyer’s Interest made by the governmental 
entity. 
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7.8. Loss or Damage.  Buyer shall have no right to terminate this 
Agreement in the event of any loss or damage to the Properties, provided that 
Buyer shall have the right to receive an assignment of any insurance proceeds 
received by the Manager, Trust or Sponsor with respect to such loss upon the close 
(subject to any restrictions under the Loan Documents).  The parties acknowledge 
and agree in no event shall the close be extended due to any such loss or damage.  
Notwithstanding the foregoing, the assignment of any insurance proceeds as 
provided herein shall not include any proceeds received for items not related to the 
physical condition of the Properties, if any. 

7.9. Periods of Time.  All time periods referred to in this Agreement 
include all Saturdays, Sundays and state or United States holidays, unless Business 
Days are specified, provided that if the date or last date to perform any act or give 
any notice with respect to this Agreement falls on a Saturday, Sunday or state or 
national holiday, such act or notice may be timely performed or given on the next 
succeeding Business Day. 

7.10. Counterparts.  This Agreement may be executed in counterparts, all of 
which when taken together shall be deemed fully executed originals. 

7.11. Joint and Several Liability.  If any party consists of more than one 
person or entity, the liability of each such person or entity signing this Agreement 
shall be joint and several. 

7.12. Choice of Law.  This Agreement shall be construed and enforced in 
accordance with the internal laws of the State of California, without regard to 
conflict of laws principles, except as to the type of registration of ownership of 
Buyer’s Interest, which shall be construed in accordance with the state of principal 
residence of Buyer. 

7.13. Time.  Time is of the essence to this Agreement. 

7.14. Third Party Beneficiaries.  Except as expressly contemplated herein, 
no party hereto intends to benefit any party (including any other Owner) that is not 
a party to this Agreement and no such party shall be deemed to be a third party 
beneficiary of this Agreement or any provision hereof. 

7.15. Severability.  If any term, covenant, condition, provision or agreement 
herein contained is held to be invalid, void or otherwise unenforceable by any 
court of competent jurisdiction, such fact shall in no way affect the validity or 
enforceability of the other portions of this Agreement. 
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7.16. Binding Agreement.  Subject to any limitation on assignment set forth 
herein, all terms of this Agreement shall be binding upon, inure to the benefit of 
and be enforceable by the parties hereto and their respective legal representatives, 
successors and assigns. 

7.17. ARBITRATION OF DISPUTES. 

7.17.1. ALL CLAIMS SUBJECT TO ARBITRATION. ANY 
DISPUTE, CONTROVERSY OR OTHER CLAIM ARISING UNDER, OUT OF 
OR RELATING TO THIS AGREEMENT OR ANY OF THE TRANSACTIONS 
CONTEMPLATED HEREBY OR ANY AMENDMENT THEREOF OR THE 
BREACH OR INTERPRETATION HEREOF OR THEREOF, SHALL BE 
DETERMINED AND SETTLED BY BINDING ARBITRATION IN LOS 
ANGELES COUNTY, STATE OF CALIFORNIA, IN ACCORDANCE WITH 
TITLE 9 OF THE CALIFORNIA CIVIL CODE AND THE CODE OF CIVIL 
PROCEDURE, INCLUDING SPECIFICALLY CALIFORNIA CODE OF CIVIL 
PROCEDURE SECTIONS 1283.05 AND 1283.1 AND THE RULES AND 
PROCEDURES OF THE AMERICAN ARBITRATION ASSOCIATION.  THE 
PREVAILING PARTY SHALL BE ENTITLED TO AN AWARD OF ITS 
REASONABLE COSTS AND EXPENSES INCLUDING BUT NOT LIMITED 
TO ATTORNEYS’ FEES.  ANY AWARD RENDERED THEREIN SHALL BE 
FINAL AND BINDING ON EACH AND ALL OF THE PARTIES THERETO 
AND THEIR PERSONAL REPRESENTATIVES AND JUDGMENT MAY BE 
ENTERED THEREON IN ANY COURT OF COMPETENT JURISDICTION. 

7.17.2. WAIVER OF LEGAL RIGHTS.  THE PARTIES 
ACKNOWLEDGE AND AGREE TO HAVE ANY DISPUTE ARISING OUT OF 
THE MATTERS INCLUDED IN THIS ARTICLE DECIDED BY NEUTRAL 
ARBITRATION AS PROVIDED UNDER CALIFORNIA LAW AND THAT 
THEY ARE WAIVING ANY RIGHTS THEY MAY POSSESS TO HAVE THE 
DISPUTE LITIGATED IN A COURT OR BY JURY TRIAL.  THE PARTIES 
FURTHER ACKNOWLEDGE AND AGREE THAT THEY ARE WAIVING 
THEIR JUDICIAL RIGHTS TO DISCOVERY AND APPEAL. IF EITHER 
PARTY REFUSES TO SUBMIT TO ARBITRATION AFTER EXECUTION OF 
THIS AGREEMENT, SUCH PARTY MAY BE COMPELLED TO ARBITRATE 
UNDER THE AUTHORITY OF THE CALIFORNIA CODE OF CIVIL 
PROCEDURE.  EACH PARTY’S AGREEMENT TO THIS SECTION 7.17.2 IS 
VOLUNTARY.  THE PARTIES HAVE READ AND UNDERSTAND THE 
FOREGOING AND AGREE TO SUBMIT DISPUTES ARISING OUT OF THE 
MATTERS INCLUDED IN THIS ARTICLE TO NEUTRAL ARBITRATION.  
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7.18. ACCEPTANCE OR REJECTION OF BUYER’S OFFER.  THE 
DELIVERY OF THIS AGREEMENT TO BUYER DOES NOT CONSTITUTE 
AN OFFER OF ANY KIND BY THE TRUST, SPONSOR OR MANAGER AND 
SHALL NOT BIND THE TRUST UNLESS DULY EXECUTED AND 
DELIVERED BY THE TRUST AND MANAGER.  TO SUBMIT AN OFFER TO 
PURCHASE BUYER’S INTEREST, BUYER SHALL DELIVER TO THE 
MANAGER THE ITEMS DESCRIBED IN SECTION 1.3.  THE MANAGER, 
ON BEHALF OF THE TRUST, SHALL HAVE THIRTY (30) DAYS TO 
EITHER ACCEPT OR REJECT BUYER’S OFFER.  IF THE MANAGER DOES 
NOT ACCEPT BUYER’S OFFER WITHIN SUCH 30-DAY PERIOD, THE 
OFFER SHALL BE DEEMED REJECTED.  IN THE EVENT THE OFFER IS 
REJECTED, BUYER’S DEPOSIT, IF APPLICABLE, SHALL BE RETURNED 
TO BUYER WITHOUT INTEREST AND THIS AGREEMENT SHALL NOT 
BECOME EFFECTIVE. 

7.19. Consent to Contact Qualified Intermediary.  Buyer hereby provides 
the Trust with consent to contact their Qualified Intermediary or qualified 
intermediary in order to set up the necessary documentation to effect the close of 
the exchange for the Purchase Price. The undersigned acknowledges that the Trust 
does not give tax advice and that Buyer must consult their own CPA or tax counsel 
in order to ensure compliance with IRS § 1031. 

 

[SIGNATURES FOLLOW ON NEXT PAGE.] 
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IN WITNESS WHEREOF, this Agreement has been executed and shall be 
effective as of the Effective Date. 
 
 
THE TRUST:    

ExchangeRight Net Leased Portfolio 36 DST, a Delaware Statutory Trust 
 

By: ExchangeRight Asset Management, LLC; its manager 
 

 By: ExchangeRight Real Estate, LLC; its sole member 
 
  By:______________________________________ 
           Warren Thomas, Managing Member 
 
 
BUYER: 
 
__________________________________________________________________ 
Investor or Investing Entity 
 
__________________________________________________________________ 
Name of Investor or Authorized Representative (and Title if applicable) 
 
________________________________________________  _______________ 
Signature of Investor or Authorized Representative   Date 
 
__________________________________________________________________ 
Name of 2nd Investor or 2nd Authorized Representative (and Title if applicable) 
 
________________________________________________  _______________ 
Signature of 2nd Investor or 2nd Authorized Representative Date 
 
 
ACKNOWLEDGED AND AGREED TO BY SPONSOR: 
 

ExchangeRight Real Estate, LLC, a California limited liability company 
 
By:_________________________________________    Date: ______________ 
      Warren Thomas, Managing Member  



 

 20 

EXHIBIT A 

DEFINITIONS 

“Business Day” means any day other than a Saturday or Sunday or legal holiday in 
the State of California. 
“Buyer” shall have the meaning set forth on the signature page to this Agreement. 
“Buyer’s Interest” shall have the meaning set forth in Section 1.1. 
“Cash” shall mean (i) currency of the United States of America, (ii) cashier’s 
check(s) currently dated and payable to the escrow agent or the Trust, as required 
under this Agreement, drawn and paid through a California banking or savings and 
loan institution, tendered to the escrow agent or the Trust, as required under this 
Agreement at least one (1) additional Business Day before funds are otherwise 
required to be delivered under this Agreement, or (iii) an amount credited by wire 
transfer to the escrow agent’s or the Trust’s bank account, as required under this 
Agreement.  
“Closing Date” shall have the meaning set forth in Section 2.1. 
“Code” means the Internal Revenue Code of 1986, as amended. 
“Conversion Notice” shall have the meaning provided in the Trust Agreement. 
“Default” means, with respect to Buyer or the Trust, an act or failure to act by 
either such party which breaches or is in violation of a covenant, representation or 
warranty made or given by it in the Agreement. 
“Effective Date” means the date of execution hereof by the Trust. 
“Funding Date” shall have the meaning set forth in Section 1.3.2. 
“Interests” shall have the meaning set forth in Recital F. 
“IRS” means the Internal Revenue Service. 
“Leases” means those certain lease agreements entered into by the Tenants (as 
defined in the Memorandum) with respect to the Properties. 
“Lender” means Bankers Trust Company or one of its affiliates. 
“Loan” means the loan from Lender in the amount of up to approximately 
$20,208,300. 
“Loan Documents” means the Note, the Mortgage and the other documents 
evidencing or securing the Loan. 
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“Manager” means ExchangeRight Asset Management, LLC, a California limited 
liability company and the manager of the Trust in accordance with the Trust 
Agreement.  Except as expressly provided otherwise, Manager is acting solely in 
its capacity as Manager of the Trust and not on its own behalf. 
“Memorandum” shall have the meaning set forth in Recital F. 
“Mortgage” means that mortgage and security agreement or deed of trust and 
security agreement, as the case may be, encumbering the Properties as security for 
the Loan. 
“Note” means that certain promissory note in the original principal amount of up to 
approximately $20,208,300 executed in favor of the Lender. 
“Owner” means any holder of Interests. 
“Person” means any individual, corporation, partnership, joint venture, limited 
liability company, estate, trust, unincorporated association, any federal, state, 
county or municipal government or any bureau, department or agency thereof and 
any fiduciary acting in such capacity on behalf of any of the foregoing. 
“Properties” shall have the meaning set forth in Recital D. 
“Purchase Price” shall have the meaning set forth on the signature page to this 
Agreement. 
“Purchaser Questionnaire” means the Purchaser Questionnaire in the form 
attached to the Memorandum. 
“Real Estate Closing” means the closing to be held for the acquisition of the 
Properties by the Trust. 
“Qualified Intermediary (also known as “1031 Qualified Intermediary”)”  
Means_____________________________________________________________. 
“Securities Act” means the Securities Act of 1933, as amended. 
“Sponsor” means ExchangeRight Real Estate, LLC, a California limited liability 
company. 
“Transaction Documents” means, as applicable, this Agreement, the Purchaser 
Questionnaire, the Trust Agreement, the Master Lease, and the Loan Documents. 
“Trust” shall have the meaning set forth in the preamble to this Agreement. 
“Trustee” shall have the meaning set forth in Recital A. 
“Trust Agreement” shall have the meaning set forth in Recital A. 

 
* * * 
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1.  Instructions 
 
Any person or entity desiring to subscribe (“Subscriber”) for beneficial ownership interests 
(the “Interests”) in ExchangeRight Net Leased Portfolio 36 DST, a Delaware statutory trust 
(the “Trust”) should carefully read and review the confidential private placement 
memorandum relating to the offering of the Interests dated July 1, 2020 (the 
“Memorandum”), as supplemented to date. If Subscriber desires to subscribe for Interests, 
complete the Purchaser Questionnaire that follows these instructions. Please follow the 
appropriate instructions listed below for the items indicated. If not submitting electronically, 
please use ballpoint pen to fill out. Please respond to each question for each applicable 
Section, even if the response is “None” or “Not Applicable,” unless directed otherwise. 
Capitalized terms not defined herein shall have the meaning set forth in the Memorandum. 
All information is confidential and only for investment purposes. 

Minimum Investment Requirements: Interests will be sold only to prospective investors 
who: (i) have read the Private Placement Memorandum including all supplements and 
exhibits, (ii) buy a minimum initial subscription of $100,000 (0.41161% Interest), subject to 
certain exceptions in the discretion of the Trust, and (iii) meet the requirements and make 
the representations set forth in the Memorandum and the Purchaser Agreement, including 
that each investor is an “Accredited Investor” as defined in Section 501(a) of Regulation D 
of the Securities Act of 1933, as amended. 

1031 Exchange Qualified Intermediary Information: If a Subscriber is purchasing 
Interests as a part of a 1031 exchange by way of a Qualified Intermediary (also known as a 
“QI” or “1031 Accommodator”), please provide their contact information and the amounts 
they are expected to wire (less any fees they may charge) in Section 3. 

All Subscribers will need to complete Section 2 (pages 4-6); Sections 6, 7, and 8 (pages 19- 
23); review Section 9 (pages 24-33); sign (page 34), and provide requisite documents 
electronically via DocuSign, email to investors@exchangeright.com, or FedEx/USPS. 

 

1031 exchange investors will also need to complete Section 3 (page 7). 
 
Individual investors will also need to complete Section 4 (page 8) (but not Section 5). 

 
Entity investors will also need to complete Section 5 (page 9) (but not Section 4). 

 
Please proceed to the next page to begin the application process for an investment in this 
Offering. 
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2. General Questionnaire 

All Subscribers or authorized representatives of the investing entity must fill out this 
section. 

Who or what entity will hold the Interests? 
Full name of the Person(s) or investing entity (“Subscriber”): 
 
___________________________________________________________________ 

Primary SSN or EIN of investing person or entity for tax purposes: 
 

____________________________________________________________________ 

What amount will be invested? 
Amount of proposed investment in U.S. dollars: ______________________________ 
(Includes 1031 proceeds from QI plus any added cash plus any other adjustments) 

How will the Interests be held? 

❏ individual 

❏ joint tenants 

❏ sole and separate property 

❏ community property 

❏ tenants-in-common 

❏ revocable trust  

❏ partnership 

❏ corporation 

❏ single member LLC 

❏ multi-member LLC 

❏ benefit plan investor 

❏ irrevocable trust 
 

❏ other (e.g. custodian, trustee, etc.): ____________________________________ 
 

___________________________________________________________________ 

Individual Investor(s) or Authorized Representative(s) 
Please complete the information on the following page(s) for each individual investor or, 
if investor is an entity, for each authorized representative of the investing entity. We have 
provided room for two investors or authorized representatives on the following two 
pages. If there are more than two investors or authorized representatives, please provide 
a separate page with the same information requested of the other investors or authorized 
representatives below. 
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Person A 
 

Prefix: ______ First: _______________________  Middle:__________________ 
 
Last: _______________________________________________ Suffix: ________  
 
Street address (residence): ____________________________________________ 
 
City: ________________________________   State: ______   Zip: ___________ 
 
Citizenship: _________________________   SSN: _________________________ 
 
Personal phone number: ______________________________________________ 

 
Primary email address for correspondence and quarterly statements:  
 
__________________________________________________________________ 
 
Additional email address(es) to receive copies of quarterly statements (if desired): 
 
__________________________________________________________________ 
 
Occupation (former if retired):_________________________________________ 
 
Employer (If retired, enter “Retired”):  
 

__________________________________________________________________ 
 

If you do not desire that necessary correspondence (if any) be sent to your residential 
address provided above, please provide an alternative address below: 
 
Street address: ______________________________________________________ 
 
City: ________________________________   State: ______   Zip: ___________ 

 
If there is more than one investor or authorized representative, please complete the next 
page also. 
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Person B (if more than one individual investor or authorized representative) 

Prefix: ______ First: _______________________  Middle:__________________ 

Last: _______________________________________________ Suffix: ________  

Street address (residence): ____________________________________________ 

City: ________________________________   State: ______   Zip: ___________ 

Citizenship: _________________________   SSN: _________________________ 

Personal phone number: ______________________________________________ 

Primary email address for correspondence and quarterly statements:  

__________________________________________________________________ 

Additional email address(es) to receive copies of quarterly statements (if desired): 

__________________________________________________________________ 

Occupation (former if retired):_________________________________________ 

Employer (if retired, enter “Retired”):  

__________________________________________________________________ 

If you do not desire correspondence and quarterly statements to be sent to your 
residential address provided above, please provide an alternative address below: 

Street address: ______________________________________________________ 

City: ________________________________   State: ______   Zip: ___________ 

1031 exchange investors continue to Section 3 on the next page. Individual non-1031 
investors proceed to Section 4 (page 8). Entity non-1031 investors proceed to Section 5 
(page 9). 
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3. 1031 Exchange Questionnaire 

This section must be completed by all 1031 exchange investors. If the investor is not 
completing an exchange, proceed either to Section 4 (individuals) or Section 5 (entities). 

Trust hereby acknowledges it may be the intent of the Subscriber to effect an IRS §1031 
tax-deferred exchange, which will not delay the closing or cause additional expense to the 
Trust. The Subscriber’s rights under this Agreement may be assigned to the Qualified 
Intermediary identified below for the purpose of completing such an exchange. Trust agrees 
to cooperate with the undersigned and Qualified Intermediary in a manner necessary to 
complete the exchange.  

Qualified Intermediary Information: 
Company name: ____________________________________________________ 

 
Primary contact:  ____________________________________________________ 
 
Phone number: _____________________________________________________ 

 
Email address: ______________________________________________________ 

 
Subscriber will instruct Qualified Intermediary to wire $_____________________ 

 
Subscriber will wire or write a check for an additional   $_____________________ 

 
Total cash investment (1031 proceeds + added cash)     $_____________________ 
 
Date of closing of relinquished property:    _________________________________ 

 
The Subscriber provides the Trust with consent to contact the Qualified Intermediary to set 
up the necessary documentation to effect the closing of the exchange for the amount agreed 
upon. The Subscriber acknowledges that the Trust does not give tax advice and that the 
undersigned must consult their own CPA or tax counsel to ensure compliance with IRS 
section § 1031. 
 
 
Individual investors continue to Section 4 (page 8). Entity investors proceed to Section 5 
(page 9). 
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4. Individual Subscribers 

This Section is for individual investors. If subscribing as an entity, please disregard this 
section and proceed to Section 5 (page 9) for Entity Subscribers. 

Net Worth 
Is your net worth, together with the net worth of your spouse if applicable, in excess of 
$1,000,000, which amount does not include the value of your primary residence? “Net 
worth” means the excess of total assets at fair market value (including personal and real 
property, but excluding the estimated fair market value of your primary home) over total 
liabilities. Total liabilities exclude any mortgage on the primary home in an amount up to 
the home’s estimated fair market value as long as the mortgage was incurred more than 
60 days in advance of the purchase of the Interests. Liabilities include (i) any mortgage 
amount in excess of the home’s fair market value and (ii) any mortgage amount that was 
borrowed during the 60-day period before the closing date for the sale of Interests for the 
purpose of investing in the Interests. 
 

❏ yes 
❏ no 
 
Approx. net worth in U.S. dollars: $__________________________________ 

Income 
Was either your yearly income from all sources during the current year and each of the 
last two years in excess of $200,000 (for individuals) or the joint income of you and 
your spouse from all sources over the same period of time in excess of $300,000? 
 

❏ yes 
❏ no 

 
Approx. annual income in U.S. dollars: $______________________________ 

 
After this section is complete, please skip Section 5 and complete Sections 6, 7, and 8 (pages 
19-23) to provide the financial information required to make an investment in this Offering. 
After providing the required financial information, please review the Agreement in Section 
9 (pages 24-33) and sign (page 34) to complete your application. 
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5. Entity Subscribers

This section is for entity investors. Please complete this section only if the interests would 
be acquired by a trust, partnership, limited liability company, corporation, or other entity. 
If the investment will be made by more than one entity, please complete a copy of this 
questionnaire for each entity. 

Please note that the personal information portion of Section 2 (“Person A” and “Person 
B”) must also be completed by each authorized representative of the investing entity. If 
there are more than two authorized representatives, please provide the same information 
for each additional authorized representative requested for Person A and Person B on a 
separate page. 

Identification 

Name of entity: _______________________________________________________ 

Domicile: __________________________________ Effective date: _____________ 

Tax ID:________________________________________________________________________ 

Entity address: ________________________________________________________ 

City: ______________________________  State: ______  Zip: _________________ 

Mailing address (if different): ____________________________________________ 

City: ______________________________  State: ______  Zip: _________________ 

Main phone number: ___________________________________________________ 

Description of business activity: 

Section 5 for entities continues on the next page. Please proceed to the next page. 
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Accreditation 
 

Are all the entity’s shareholders, partners, members, or other equity owners Accredited 
Investors? 

❏ yes 
❏ no 

  
Entity’s gross assets at the time of Interests purchased: _________________________ 
 
If the entity does not hold at least $5,000,000 in gross assets, please have each 
equity owner, shareholder, partner, member, or other equity owner; or each self-
directed benefit plan investor complete Section 4 (page 8). 

 
Was the entity formed for the purpose of this investment? 

❏ yes 
❏ no 

 

If the answer to the above question is “yes,” each additional shareholder, partner, 
member, or other equity owner must be an Accredited Investor and must also 
complete Section 4 (page 8) of this Subscription Agreement. 

Entity Type 
Please check the appropriate box to indicate which of the following accurately describes the 
entity: 
 
❏ a trust that may be amended or revoked at any time by the grantors and all of whose 

grantors are Accredited Investors as defined by Rule 501 of Regulation D of the 
Securities Act (if this item is checked, all grantors must complete Section 4 hereof); 
 

❏ an entity in which all of the equity owners are Accredited Investors and meet the 
criteria listed in Section 4 hereof (if this item is checked, all equity owners must 
complete Section 4 hereof). 
 

❏ a trust, with total assets in excess of $5,000,000, not formed for the specific purpose of 
acquiring the Interests offered, whose purchase is directed by a sophisticated person as 
described in Rule 506(b)(2)(ii) of the Securities Act;  

 
 
Additional entity types are included on the following page. Please proceed to the next page 
to complete Section 5 for entities. 
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❏ a self-directed employee benefit plan, a plan whose investment decisions are made 
solely by persons who are Accredited Investors (if this item is checked, all such 
persons must complete Section 4 and the individual information required in Section 2 
hereof); 
 

❏ a corporation, Massachusetts or similar business trust, or partnership, or an 
organization described in Section 501(c)(3) of the Code that was not formed for the 
specific purpose of acquiring the Interests, and that has total assets in excess of 
$5,000,000; 
 

❏ a private business development company as defined in Section 202(a)(22) of the 
Investment Advisers Act of 1940, as amended; 
 

❏ a Small Business Investment Company licensed by the U.S. Small Business 
Administration under Section 301(c) or (d) of the Small Business Investment Act of 
1958, as amended; 
 

❏ an investment company registered under the Investment Trust Act of 1940, as 
amended, or a business development company as defined in Section 2(a)(48) of that 
Act; 
 

❏ a bank as defined in Section 3(a)(2) of the Securities Act, or a savings and loan 
association or other institution as defined in Section 3(a)(5)(A) of the Securities Act, 
whether acting in either an individual or fiduciary capacity; 
 

❏ a broker or dealer registered pursuant to Section 15 of the Securities Exchange Act of 
1934, as amended; 
 

❏ an insurance company as defined in Section 2(13) of the Securities Act; 
 

❏ an employee benefit plan within the meaning of Title I of the Employee Retirement 
Income Security Act of 1974, as amended, where the investment decision is made by a 
plan fiduciary, as defined in Section 3(21) of such act, which is either a bank, savings 
and loan association, insurance company, or registered investment advisor, or an 
employee benefit plan whose total assets exceed $5,000,000 (each a “Plan”) (if this 
item is checked, Subscriber must complete Section 4 hereof); or 
 

❏ a plan established and maintained by a state, its political subdivisions, or any agency or 
instrumentality of a state or its political subdivisions, for the benefit of its employees, 
where such plan has total assets in excess of $5,000,000; 

 
 
Please proceed to the next page to complete Section 5 for entities.  
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Entities will need to provide copies of the following documents, as applicable, to 
investors@exchangeright.com or via FedEx/USPS to complete the application: 

Trusts (other than a trust that is a Benefit Plan Investor as described below) 

❏ Trust Agreement 
❏ amendments (if applicable) 

 
If a Subscriber is purchasing Interests through a trust that is a taxpaying entity, then 
all trustees required by the trust documents must execute this Subscription 
Agreement on behalf of the trust and all questions concerning income, assets, and 
accreditation will pertain to the trust. 
 

If, on the other hand, the trust is not the taxpaying entity with respect to this 
investment (e.g. a grantor trust), then the person paying the tax on the trust’s income 
(the “Taxpayer”) must complete and execute this Subscription Agreement and all 
questions concerning income, and assets will pertain to the Taxpayer. 

 
Corporations, Partnerships, and Limited Liability Companies 

❏ proof of authority to transact business 
 
 
 
All entity investors investing through an RIA must complete the Certification of Beneficial 
Owners segment on pages 13-15 to complete Section 5. 
 
Benefit Plan Investors that are NOT investing through an RIA may skip the Certification 
of Beneficial segment below and proceed directly to complete the Benefit Plan Investors 
segment that begins on the bottom half of page 15 and runs through page 18. 
 
Entity investors that are NOT investing through an RIA and are NOT Benefit Plan 
Investors may skip the remainder of this section and proceed directly to Section 6 (page 
19). 
 
 
 
The remainder of this page is intentionally blank. Please proceed to the next page or the 
relevant section based on the instructions above to complete the application process.  

mailto:investors@exchangeright.com
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Certification of Beneficial Owners 
The below Certification must be completed and signed by all entity investors investing 
through an RIA. This information is sought pursuant to Section 1020.230 of Title 31 of the 
United States Code of Federal Regulations (31 CFR 1020.230).  

For Benefit Plan Investors NOT investing through an RIA, please proceed to page 15 to complete 
the Benefit Plan Investor segment. For entity investors that are NOT Benefit Plan Investors and 
that are not investing through an RIA, please proceed to Section 6 on page 19 to complete your 
application. 

Natural person authorized to sign on behalf of investing entity: 

Name: _________________________________________________________________ 

Title: __________________________________________________________________ 

Entity name: ____________________________________________________________ 

Address: _______________________________________________________________ 

City: _________________________________  State: ______  Zip: _________________ 

If no individual owns 25% or more of the entity listed above directly or indirectly, through 
any contract, arrangement, understanding, relationship, or otherwise, please explain below. 

If any individual owns 25% or more of the entity listed above directly or indirectly, 
through any contract, arrangement, understanding, relationship, or otherwise, please 
provide the information below. We have provided room for two individuals owning 25% or 
more of the investing entity. If there are more than two such individuals, please provide a 
separate page with the same information requested of the other individuals below. 

Person 1     Ownership % _______ 
Name: _______________________________________________________________ 

The Certification of Beneficial Owners segment of Section 5 for entities continues on the 
next page. Please proceed to the next page to complete this segment of Section 5. 
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Street address: ________________________________________________________ 

City: ___________________________________   State: ______   Zip: ___________ 

Date of birth: ________________   SSN (U.S. citizens): ______________________ 

Passport number (non-U.S. citizens): ______________________________________ 

Passport country of issuance (non-U.S. citizens): _____________________________ 

Person 2     Ownership % _______ 
Name: _______________________________________________________________ 

Street address: ________________________________________________________ 

City: ___________________________________   State: ______   Zip: ___________ 

Date of birth: ________________   SSN (U.S. citizens): _______________________ 

Passport number (non-U.S. citizens): ______________________________________ 

Passport country of issuance (non-U.S. citizens): _____________________________ 

Beneficial Owner Detail: As applicable, please explain any layers of Beneficial Ownership 
(e.g., ABC Co. is 50% owned by 123 Corp. 123 Corp. is 50% owned by Jane Doe; 
therefore, Jane Doe is a 25% Beneficial Owner of ABC Co.). 

The Certification of Beneficial Owners segment of Section 5 for entities continues on the 
next page. Please proceed to the next page to complete this segment of Section 5. 
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Please enter the following information for one individual with significant responsibility for 
managing the entity listed above (e.g. Chief Executive Officer, Chief Financial Officer, 
Managing Member, General Partner, President, etc.) or any other individual who regularly 
performs similar functions. 

 

Name: _________________________________________________________________ 
 

Street address: ___________________________________________________________ 
 

City: _____________________________________   State: ______   Zip: ___________ 
 

Date of birth: __________________   SSN (U.S. citizens): _______________________ 
 

Passport number (non-U.S. citizens): _________________________________________ 
 

Passport country of issuance (non-U.S. citizens): _______________________________ 
 

I, _______________________________________________ (name of person authorized to 
sign on behalf of investing entity), hereby certify, to the best of my knowledge, that the 
information provided above is complete and correct.  

 
Signature: ______________________________________ Date: ___________________  
 
Legal Entity Identifier_____________________________________________ (optional)  

 
Investors that are NOT Benefit Plan Investors may skip the remainder of this section and 
proceed directly to Section 6 (page 19). Benefit Plan Investors must complete the 
remainder of Section 5 which continues directly below and proceeds through page 18 of this 
section. 

 
Benefit Plan Investors (must be completed by all Benefit Plan Investors) 

 

If purchasing as a “Benefit Plan Investor” as defined in Section 3(42) of the Employee 
Retirement Income Security Act of 1974, as amended (“ERISA”), which includes, for 
example, a tax-qualified pension, stock bonus or profit-sharing plan, an employee 
benefit plan described in Section 3(3) and subject to Title I of ERISA, an annuity 
described in Section 403(a) or (b) of the Internal Revenue Code of 1986, as amended 
(the “Code”), a Keogh Plan, an individual retirement account or annuity described in 
Sections 408 or 408A of the Code, an Archer MSA described in Section 220(d) of the 
Code, a health savings account described in Section 223(d) of the Code, a Coverdell 
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education savings account described in Section 530 of the Code, or another entity 
deemed to hold “plan assets” of any “employee benefit plan” as defined in Section 3(3) 
of ERISA, that is subject to Part 4 of Title I of ERISA, a “plan” covered by Section 
4975 of the Code, or an entity whose underlying assets include plan assets of either of 
the foregoing, the Subscriber must complete the following section. 
 
If investing as a Benefit Plan Investor as defined above, is the Subscriber… 

 

1. a plan or trust that is subject to the fiduciary provisions under Part 4 of Title I of 
ERISA? 

❏ yes ❏ no 
 
2. a plan, trust or account that is subject to Section 4975 of the Internal Revenue 

Code of 1986, as amended (the “Code”), including an individual retirement 
account (an “IRA”), a Keogh plan, a plan that is exempt from tax under Section 
501(a) of the Code because it meets the requirements described in Section 401(a) 
of the Code, or any other plan, trust, account or annuity that is subject to Section 
4975 of the Code? 

❏ yes ❏ no 

3. a church plan within the meaning of Section 3(33) of ERISA? 
 

❏ yes ❏ no 
 
a. If the Subscriber answered “Yes” to question 3, has such church plan 

elected to be subject to ERISA? 
❏ yes ❏ no 

  

4. a governmental plan within the meaning of Section 3(32) of ERISA? 
 

❏ yes ❏ no 
 
5. a  plan which is established and maintained outside of the United States primarily 

for the benefit of individuals substantially all of whom are nonresident aliens? 
❏ yes ❏ no 

 
 
Additional selections for Benefit Plan Investors are available on the following page. Please 
continue to the following page to complete Section 5 for Benefit Plan Investors. 
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6. an investment vehicle (e.g., a partnership, limited liability company, corporation, a
group trust, bank collective trust, insurance company separate account, or other
investment vehicle)?

❏ yes ❏ no

a. If the Subscriber answered “Yes” to question 6 above, are the assets of the
Investor deemed to include the assets of one or more Benefit Plan Investors
(as defined below)?

❏ yes ❏ no

b. If the Subscriber answered “Yes” to question 6(a) above, throughout the
period the Investor holds Interests, the maximum percentage of equity
interests in the Investor that may at any time be held by Benefit Plan
Investors is:___________%.

7. an insurance company that is purchasing Interests with assets of its general
account?

❏ yes ❏ no

a. If the Subscriber answered “Yes” to question 7 above, throughout the
period the Investor holds Interests, the maximum percentage of the general
account as a whole that may at any time constitute plan assets of Benefit
Plan Investors is: ___________%.

Benefit Plan Investor Fiduciary Questionnaire: In connection with the Benefit Plan 
Investor’s decision to commit assets of the Benefit Plan for investment in the Trust and the 
Benefit Plan Investor’s holding or disposition of its Interests, the Investor was and will be 
represented by a fiduciary that is (check as applicable):   

❏ a bank as defined in Section 202 of the Investment Advisers Act of 1940, as amended (the
“Advisers Act”) or similar institution that is regulated and supervised and subject to
periodic examination by any state of the United States, the District of Columbia, Puerto
Rico, the Virgin Islands, or any other possession of the United States (each, a “State”) or
U.S. federal agency which is independent of the Trust, the Trustee, their respective
affiliates and their respective partners, members, directors, officers, employees, agents and
representatives (each, a “Covered Person”).

Additional fiduciary selections for Benefit Plan Investors are available on the following 
page. Please continue to the following page to complete Section 5. 
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❏ an insurance carrier which is qualified under the laws of more than one U.S. state to
perform the services of managing, acquiring or disposing of assets of an “employee benefit
plan” as defined in Section 3(3) of ERISA or “plan” described in Section 4975(e)(1)(A) of
the Code which is independent of any Covered Person.

❏ an investment adviser registered under the Advisers Act or, if not registered as an
investment adviser under the Advisers Act by reason of paragraph (1) of Section 203A of
the Advisers Act, is registered as an investment adviser under the laws of the State in which
it maintains its principal office and place of business which is independent of any Covered
Person.

❏ a broker-dealer registered under the U.S. Securities Exchange Act of 1934 which is
independent of any Covered Person.

❏ a fiduciary (excluding an individual directing his or her own individual retirement account
or plan account or relative of such individual) that holds, or has under management or
control, total assets of at least $50 million which is independent of any Covered Person.

If the Subscriber selected any of the options above, please provide the name of the 
fiduciary so qualified: ___________________________________________________ 

If the Subscriber did not select any of the options above, the Subscriber confirms that the 
Covered Persons (1) have not provided any investment advice or recommendations with 
respect to the Subscriber’s decision to commit assets of the Plan for investment in the 
Trust and (2) did not otherwise act as a fiduciary on behalf of the Plan in connection with 
an investment in the Trust. 

After this segment for Benefit Plan Investors is complete, please complete Sections 6, 7, 
and 8 (pages 19-23) to provide the financial information required to make an investment in 
this Offering. After providing the required financial information, please review the 
Agreement in Section 9 (pages 24-33) and sign (page 34) to complete your application for 
an investment in this Offering. 

Please be sure to provide all requisite copies of applicable entity documents (see the top 
half of page 12) via email to investors@exchangeright.com or via FedEx/USPS. 

Please proceed to the following page to continue the application process. 
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6. Financial Statement/Accreditation Verification

Please fill out and sign the financial statement OR include a signed copy of your own 
financial statement if you have one already prepared OR, in lieu of a financial statement, 
you may provide a third-party accreditation letter included on the next page. 

Current Assets

Cash & Cash Equivalents

Checking/Savings

Money Market

CDs
Marketable Securities

Stocks, Bonds, Mutual Funds
Notes / Accounts Receivable

(w ithin 12 months)
Other Retirement Assets
IRA, 401k, Pension, PSPs

Short-term Receivables

Total Current Assets

Market: Value of Primary
Residence

Market Value of Investments 
and Real Estate Owned

Net Worth of 
Business Interest

Personal Property

Vehicles
Furniture, Fixtures & 

Equipment

Notes/ Accounts Receivable

Total Long-Term or 
Illiquid Assets

TOTAL ASSETS

Name and Title if  applicable (please print) Date

Name and Title (if  applicable) (please print) Date

Signature

Signature

Total Long-Term Liabilities

TOTAL LIABILITIES

NET WORTH

Mortgage Payable on Investments 
Real Estate Owned

Debt Secured by Business 
Interest

Debt Secured by Personal 
Property

Debt Secured by Vehicles

Total Current Liabilities

Mortgage Payable on Primary
Residence

Credit Card Debt
Notes / Accounts Payable

(w ithin 12 months)

Assets Liabilities

Current Liabilities
(due within 12 months)
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Third-Party Accreditation Verification Letter 

If you have provided a financial statement for the person(s) or entity that is investing (see 
page 20 of this Agreement), you do not need to also provide a third-party accreditation 
verification letter.  

However, if you do not wish to provide a financial statement, please have your attorney, 
accountant, representative, or advisor fill out and sign the form below to provide a third-
party verification of the Subscriber’s accreditation to complete an investment in this 
Offering.  

Name of investor or investing entity: _________________________________________ 

I hereby confirm that the Investor set forth above is an “Accredited Investor” as defined in 
Rule 501 of Regulation D of the Securities Act of 1933. In conducting the analysis, I 
reviewed information provided by the Investor including, but not limited to, financial 
statements or certifications of certain information and supporting documentation that the 
Investor provided to me. I have taken “reasonable steps” as outlined by the Securities and 
Exchange Commission in conducting this analysis. 

I am confirming that the Investor has been verified as an “Accredited Investor” as defined in 
Rule 501 of Regulation D of the Securities Act of 1933. 

I am a(n) (please check one): 

❏ Attorney

❏ Accountant

❏ Broker-Dealer

❏ Investment Advisor

My License/CRD # is ________________________________ and it is currently in good 
standing in the state of_________________________. 

Sincerely, 

______________________________________________  ________________ 
Signature  Date 

______________________________________________ 
Name  



 

 21 

7. Form W-9 

 
All Subscribers must fill out and sign a Form W-9 for the entity or person(s) who will be 
receiving distributions. We have attached a copy of a Form W-9 for your convenience on 
the following page. If you already have a signed copy of a Form W-9 prepared, you may 
include that instead. 

 
 
 
 
 
 
 
 
 
 

Please proceed to the next page to complete the Form W-9. 
 

The balance of this page is intentionally blank.  
 



Form    W-9
(Rev. October 2018)
Department of the Treasury  
Internal Revenue Service 

Request for Taxpayer 
Identification Number and Certification

▶ Go to www.irs.gov/FormW9 for instructions and the latest information.

Give Form to the  
requester. Do not 
send to the IRS.

P
ri

nt
 o

r 
ty

p
e.

 
S

ee
 S

p
ec

ifi
c 

In
st

ru
ct

io
ns

 o
n 

p
ag

e 
3.

1  Name (as shown on your income tax return). Name is required on this line; do not leave this line blank.

2  Business name/disregarded entity name, if different from above

3  Check appropriate box for federal tax classification of the person whose name is entered on line 1. Check only one of the 
following seven boxes. 

Individual/sole proprietor or 
single-member LLC

 C Corporation S Corporation Partnership Trust/estate

Limited liability company. Enter the tax classification (C=C corporation, S=S corporation, P=Partnership) ▶ 

Note: Check the appropriate box in the line above for the tax classification of the single-member owner.  Do not check 
LLC if the LLC is classified as a single-member LLC that is disregarded from the owner unless the owner of the LLC is 
another LLC that is not disregarded from the owner for U.S. federal tax purposes. Otherwise, a single-member LLC that 
is disregarded from the owner should check the appropriate box for the tax classification of its owner.

Other (see instructions) ▶ 

4  Exemptions (codes apply only to 
certain entities, not individuals; see 
instructions on page 3):

Exempt payee code (if any)

Exemption from FATCA reporting

 code (if any)

(Applies to accounts maintained outside the U.S.)

5  Address (number, street, and apt. or suite no.) See instructions.

6  City, state, and ZIP code

Requester’s name and address (optional)

7  List account number(s) here (optional)

Part I Taxpayer Identification Number (TIN)
Enter your TIN in the appropriate box. The TIN provided must match the name given on line 1 to avoid 
backup withholding. For individuals, this is generally your social security number (SSN). However, for a 
resident alien, sole proprietor, or disregarded entity, see the instructions for Part I, later. For other 
entities, it is your employer identification number (EIN). If you do not have a number, see How to get a 
TIN, later.

Note: If the account is in more than one name, see the instructions for line 1. Also see What Name and 
Number To Give the Requester for guidelines on whose number to enter.

Social security number

– –

or
Employer identification number 

–

Part II Certification
Under penalties of perjury, I certify that:

1. The number shown on this form is my correct taxpayer identification number (or I am waiting for a number to be issued to me); and
2. I am not subject to backup withholding because: (a) I am exempt from backup withholding, or (b) I have not been notified by the Internal Revenue 

Service (IRS) that I am subject to backup withholding as a result of a failure to report all interest or dividends, or (c) the IRS has notified me that I am 
no longer subject to backup withholding; and

3. I am a U.S. citizen or other U.S. person (defined below); and

4. The FATCA code(s) entered on this form (if any) indicating that I am exempt from FATCA reporting is correct.

Certification instructions. You must cross out item 2 above if you have been notified by the IRS that you are currently subject to backup withholding because 
you have failed to report all interest and dividends on your tax return. For real estate transactions, item 2 does not apply. For mortgage interest paid, 
acquisition or abandonment of secured property, cancellation of debt, contributions to an individual retirement arrangement (IRA), and generally, payments 
other than interest and dividends, you are not required to sign the certification, but you must provide your correct TIN. See the instructions for Part II, later.

Sign 
Here

Signature of 
U.S. person ▶ Date ▶

General Instructions
Section references are to the Internal Revenue Code unless otherwise 
noted.

Future developments. For the latest information about developments 
related to Form W-9 and its instructions, such as legislation enacted 
after they were published, go to www.irs.gov/FormW9.

Purpose of Form
An individual or entity (Form W-9 requester) who is required to file an 
information return with the IRS must obtain your correct taxpayer 
identification number (TIN) which may be your social security number 
(SSN), individual taxpayer identification number (ITIN), adoption 
taxpayer identification number (ATIN), or employer identification number 
(EIN), to report on an information return the amount paid to you, or other 
amount reportable on an information return. Examples of information 
returns include, but are not limited to, the following.

• Form 1099-INT (interest earned or paid)

• Form 1099-DIV (dividends, including those from stocks or mutual 
funds)

• Form 1099-MISC (various types of income, prizes, awards, or gross 
proceeds)

• Form 1099-B (stock or mutual fund sales and certain other 
transactions by brokers)

• Form 1099-S (proceeds from real estate transactions)

• Form 1099-K (merchant card and third party network transactions)

• Form 1098 (home mortgage interest), 1098-E (student loan interest), 
1098-T (tuition)

• Form 1099-C (canceled debt)

• Form 1099-A (acquisition or abandonment of secured property)

Use Form W-9 only if you are a U.S. person (including a resident 
alien), to provide your correct TIN. 

If you do not return Form W-9 to the requester with a TIN, you might 
be subject to backup withholding. See What is backup withholding, 
later.

Cat. No. 10231X Form W-9 (Rev. 10-2018)
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8. ACH Authorization

Please fill out this form in order to receive your distributions via ACH. This form must be 
accompanied by a voided check or bank letter. 

Account information (for investing entity/person(s) listed in Section 2)  

Please choose one:                          

Account #: __________________________ Routing #:________________________ 

Bank name/Custodial entity: _____________________________________________ 

Bank address: ________________________________________________________ 

City: ______________________________  State: ______  Zip: _________________ 

Account owner(s) (If more than two account owners, please include separately) 

Name/Title:___________________________________________________________ 

Signature: ____________________________________________ Date: __________ 

Name/Title:___________________________________________________________ 

Signature: ____________________________________________ Date: __________ 

Trustee/Custodian (for Benefit Plan Investors only) 

Name: ______________________________________________________________ 

Title: _______________________________________________________________ 

Signature: ____________________________________________ Date: __________ 

Please attach a voided check or bank letter to this page or email a copy to 
investors@exchangeright.com.  

brokerage account savings account  checking account  

mailto:investors@exchangeright.com


 

 24 

9. Agreement 
 
A. Subscription 

 

1. Subject to the terms and conditions of this Subscription Agreement (“Subscription 
Agreement”), the Subscriber hereby subscribes for Interests in the Trust having an 
aggregate purchase price in the amount indicated by the Subscriber in Section 2 
hereof. 
 

2. The Trust shall have the sole right, at its complete discretion, to accept or reject this 
application for a subscription, in whole or in part, for any reason and that the same 
shall be deemed to be accepted by the Trust only when it is signed by a duly 
authorized officer of the Trust. Notwithstanding anything in this Subscription 
Agreement to the contrary, the Trust shall have no obligation to issue any of the 
Interests to any person who is a resident of a jurisdiction in which the issuance of the 
Interests to such person would constitute a violation of the securities, “blue sky”, 
Patriot Act, or other similar laws of such jurisdiction. 

 
B. Privacy Policy 

  

1. In accordance with securities law requirements and Patriot Act compliance, the Trust 
and its affiliates collects nonpublic personal information about investors from 
information received on subscription documents and other forms and information 
required in connection with a subscription for Interests and information concerning 
Subscriber’s transaction with the Trust. 
  

2. The Trust and its affiliates will not disclose any nonpublic personal information 
relating to current or former investors except in connection with: 
 

 the administration, processing, and servicing of Interests; 
 services provided to the Trust, such as those provided by auditors, tax advisers, 

legal advisers, or other Trust service providers; 
 banks and other financial institutions, lenders or providers of financing; or 
 government agencies, regulatory authorities, courts and the like. 

 
In each such case, the Trust and its affiliates’ disclosure of any nonpublic personal 
information will be subject to customary undertakings and requirements of 
confidentiality.  
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3. The Trust and its affiliates restrict access to nonpublic personal information relating 
to investors to personnel of the Trust and its affiliates, and other personnel covered by 
appropriate confidentiality requirements who need to know that information in 
connection with the operation of the Trust, including for purposes of complying with 
anti-money-laundering laws, the Patriot Act, and Know Your Customer regulations. 
 

4. The Trust and its affiliates maintain physical, electronic, and procedural controls in 
keeping with U.S. federal standards to reasonably safeguard the Trust’s nonpublic 
personal information relating to investors. 
 

C. Representations and Warranties of the Subscriber 
 

As an inducement to the Trust to approve the sale to the Subscriber the Interests for which it 
has subscribed, the Subscriber represents and warrants to the Trust as follows: 
 

1. The Subscriber has received a copy of the Trust’s Memorandum, and has subscribed 
for and will hold all Interests subject to the terms of the Memorandum, Purchase 
Agreement, and Trust Agreement. The Subscriber has read and understands the 
Memorandum. In making this subscription, the Subscriber has not relied on any 
information (whether oral or written) that is inconsistent with the information 
contained in the Memorandum, the Purchase Agreement, or the Trust Agreement. 
  

2. The Subscriber has reviewed and meets the applicable investor suitability and 
eligibility requirements set forth in the Memorandum under “Suitability Standards”. 
Subscriber is an “Accredited Investor” as defined by Rule 501 of Regulation D under 
the Securities Act of 1933, as amended (the “Securities Act”).  
 

3. The Subscriber represents that all the information set forth herein regarding the 
Subscriber (including, but not limited to its financial position), is correct and 
complete as of the date of this Subscription Agreement, and if there should be any 
material change in such information prior to the Subscriber becoming a shareholder 
of the Trust, the Subscriber will immediately furnish such revised or corrected 
information to the Trust. 

 
4. The Subscriber is acquiring Interests for its own account for investment and not with 

a view to the resale or distribution thereof.  
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5. Investment in the Trust is speculative and includes the risks summarized under “Risk 
Factors” in the Memorandum. The Subscriber is able to afford the risks of an 
investment in the Trust, which include illiquidity and the potential disruption or loss 
of income, or principal, or both. 

 
6. The Subscriber understands that restrictions on the transfer, sale, hypothecation, or 

encumbrance of the Interests are required by various provisions of law, including the 
federal securities laws, tax requirements and ERISA, among others, and the 
provisions of the Trust. Subscriber represents that the acquisition of the Interests will 
not, and Subscriber agrees that Subscriber will not transfer, or attempt to transfer, any 
Interests, and that the Trust may refuse to permit such transfer, if the transfer could, 
result in any violation of the restrictions on ownership and transfer of Interests set 
forth in the Trust Agreement. An authorized transferee will be required to complete, 
execute and deliver a subscription agreement and agree to be bound by its terms. Any 
attempted transfer of Interests in violation of this Section shall be null and void. 

 
7. The Subscriber agrees to furnish the Trust with any information, representations and 

forms as shall reasonably be requested by the Trust or its affiliates from time to time 
to assist it in complying with any applicable law or tax requirements or determining 
the extent of, and in fulfilling, its withholding obligations. The Subscriber agrees to 
furnish the Trust with any representations and forms as shall reasonably be requested 
by the Trust to assist it in obtaining any exemption, reduction or refund of any 
withholding or other taxes imposed by any taxing authority or other governmental 
agency upon the Trust or amounts paid to the Trust. The Subscriber represents that it 
has provided the Trust with a completed and executed Form W-9. 

 
8. The Subscriber has sufficient knowledge and experience in financial matters so as to 

be capable of evaluating the merits and risks of purchasing Interests and is able to 
bear the economic risk of such investment, including a complete loss. In this regard, 
the Subscriber acknowledges that an investment for Interests will be illiquid and that 
there is no guarantee that the Trust or its affiliates will be successful in executing its 
strategic business plan or exit plan to achieve liquidity. The Subscriber has 
determined that the Interests subscribed for are a suitable investment. The Subscriber 
understands that it must bear the economic risk of an investment in the Trust for an 
indefinite period of time and represents and warrants that it can bear the economic 
risk of losing its entire investment in the Trust. The Subscriber understands that an 
investment in the Trust is illiquid and there is presently no public market for Interests 
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(nor is it anticipated that any public market for such Interests will develop). The 
Subscriber’s overall commitment to the Trust and other investments that are not 
readily marketable is not disproportionate to the Subscriber’s net worth and the 
Subscriber has no need for immediate liquidity in the Subscriber’s investment in 
Interests. 

 
9. If the Subscriber is not a natural person, the Subscriber is duly organized, validly 

existing, and in good standing under the laws of its jurisdiction of organization and 
has the power and authority to enter into this Subscription Agreement and each other 
document required to be or otherwise executed and delivered by the Subscriber in 
connection with this subscription for Interests, and to perform its obligations 
hereunder and thereunder and consummate the transactions contemplated hereby and 
thereby, and the person(s) signing this Subscription Agreement on behalf of the 
Subscriber has been duly authorized to execute and deliver this Subscription 
Agreement and each other document required to be or otherwise executed and 
delivered by the Subscriber in connection with this subscription for Interests. If the 
Subscriber is an individual, the Subscriber has all requisite legal capacity to acquire 
and hold the Interests and to execute, deliver and comply with the terms of each of 
the documents required to be executed and delivered by the Subscriber in connection 
with this subscription for Interests. 

 
10. The execution and delivery by the Subscriber, and compliance by the Subscriber with 

this Subscription Agreement and each other document required to be executed and 
delivered by the Subscriber in connection with this subscription for Interests does not 
conflict with, or constitute a default under, any instruments governing the Subscriber, 
any law, regulation or order, or any agreement to which the Subscriber is a party or 
by which the Subscriber is bound. This Subscription Agreement is valid and binding 
on and enforceable against the Subscriber in accordance with its terms.  

 
11. If the Subscriber’s subscription for Interests is accepted, the Subscriber will execute 

and/or supply any additional documentation or information that the Trustee, a 
placement agent or the Trustee determines is reasonably required to determine 
suitability and/or eligibility to acquire and hold Interests. 

 
12. The Subscriber has read and agrees to the terms of the Privacy Notice included herein 

as Section 9 Subsection B (“Privacy Policy”). The Subscriber understands that all 
information provided in connection with the Trust is confidential and proprietary and 
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may include trade secrets and other commercially sensitive information. The 
Subscriber agrees that it will not disclose or use any of the information provided in 
connection with the Trust or the subscription of Interests, or permit any of its 
representatives or advisors to disclose or use such information, unless it has received 
the prior written consent of the Trust.  
  

13. The Subscriber has not ever filed (or had filed against Subscriber) a petition under the 
federal bankruptcy laws or any state insolvency law or had a receiver, fiscal agent or 
similar officer appointed by a court for your business or property; has not filed any 
litigation or had any litigation filed against Subscriber at any time during the last five 
years; is not a party to any pending litigation; and is not in the process of being 
charged and/or has not been convicted or had any partner in a management or 
principal ownership role been convicted of or charged with a criminal act or been the 
subject of a pending criminal proceeding (excluding traffic violations and other minor 
offenses). If any of the prior statements are not true of Subscriber, Subscriber must 
notify Trust and provide details PRIOR to proceeding with an investment in the 
Offering.  

 
14. The Subscriber understands that the Interests have not been registered under the laws 

of any jurisdiction (including the Securities Act, the laws of any state of the United 
States of America or the laws of any foreign jurisdiction), nor is such registration 
contemplated. The Subscriber understands and agrees further that the Interests may 
not be offered, resold, pledged or otherwise transferred unless they have been 
registered under the Securities Act and any applicable state or other securities laws or 
unless an exemption from such registration is available. Even if such an exemption is 
available, the assignability and transferability of the Interests will be governed by the 
Memorandum, Trust Agreement, and this Subscription Agreement, which imposes 
other substantial restrictions on transfer. The Subscriber understands that legends 
stating that the Interests have not been registered under the Securities Act and any 
applicable state or other laws and setting out or referring to the restrictions on the 
transferability and resale of the Interests will be placed on documents evidencing the 
Interests, if any. 

 
15. If the Subscriber is a “Benefit Plan Investor” as defined in Section 5 of this 

Agreement, the Subscriber has so indicated in Section 5 hereof. If Subscriber is a 
Benefit Plan Investor, Subscriber (i) acknowledges that (a) the person causing the 
Subscriber to purchase Interests (a “Plan Fiduciary”) has exercised independent 
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judgment in evaluating for itself the merits of such investment, and (b) the Plan 
Fiduciary has not solicited and has not received from the Trust, the Trustee or any of 
their respective affiliates any evaluation or other impartial investment advice on any 
basis in respect of the advisability of this or any other investment in light of the plan's 
assets, cash needs, investment policies or strategy, overall portfolio composition or 
plan for diversification of assets, and it is not relying and has not relied on any such 
persons for any such advice and (ii) represents that neither the execution and delivery 
of this Subscription Agreement nor the purchase or holding of the Interests 
constitutes a non-exempt prohibited transaction under Section 406 of ERISA or 
Section 4975 of the Code. The Plan Fiduciary (i) is a “fiduciary” within the meaning 
of Section 3(21) of ERISA or Section 4975 of the Code; (ii) is responsible for the 
Subscriber’s decision to purchase Interests; (iii) is capable of evaluating investment 
risks independently, both in general and with regard to the Subscriber’s purchase of 
Interests; (iv) is independent of the Trust, the Trustee and any of their respective 
affiliates; (v) is qualified to make such investment decision; and (vi) if the Subscriber 
is an “individual retirement account” or “individual retirement annuity” within the 
meaning of Section 408 of the Code, is not the owner of such “individual retirement 
account” or “individual retirement annuity” or a relative thereof. 

 
D. Indemnification for Subscriber’s Misrepresentations or Failures to Perform 

 

1. Subscriber shall indemnify, defend and hold harmless the Trust, ExchangeRight Real 
Estate, LLC (the “Sponsor”), and all of their respective affiliates, limited partners, 
general partners, members, managers, officers, directors, affiliates, representatives 
and advisors from any and all damages, losses, liabilities, costs and expenses 
(including reasonable attorneys’ fees and costs) that they may incur by reason of 
Subscriber’s failure to fulfill all of the terms and conditions of this Subscription 
Agreement or by reason of the untruth or inaccuracy of any of the representations, 
warranties or agreements contained herein or in any other documents Subscriber has 
furnished to any of the foregoing in connection with the transactions described 
herein. This indemnification includes, but is not limited to, any damages, losses, 
liabilities, costs and expenses (including reasonable attorneys’ fees and costs) 
incurred by the Trust, the Sponsor or any of their affiliates, respective general 
partners, limited partners, members, managers, officers, directors, affiliates, 
representatives or advisors defending against any alleged violation of federal or state 
securities laws which is based upon or related to any untruth or inaccuracy of any of 
the representations, warranties or agreements contained herein or in any other 
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documents that Subscriber has furnished to any of the foregoing in connection with 
this transaction.  
 

2. The Subscriber certifies that: (i) the Subscriber’s name, taxpayer identification or 
social security number and address provided in this Subscription Agreement are 
correct; and (ii) the Investor will complete and return with this Subscription 
Agreement an Internal Revenue Service Form W-9, Request for Taxpayer 
Identification Number and Certification. 
  

3. All representations, warranties and covenants of the Subscriber contained herein shall 
survive the acceptance of this subscription. 

 
E. Patriot Act Compliance 
 

As a material condition of investing in the Trust, and without limiting the other provisions 
of this Subscription Agreement, each Subscriber represents, warrants, covenants and agrees 
with, and certifies to, the Trust as follows (collectively, the “Patriot Act Compliance 
Provisions”): 

 
1. Subscriber, and any direct or indirect beneficial owner of Subscriber, has not 

committed any Patriot Act Offense. “Patriot Act Offense” means any violation of any 
of the following (collectively, “Applicable Laws”) (a) the Patriot Act1; or (b) the 
federal criminal laws of the United States of America or the state criminal laws of 
any state or that would be a criminal violation if committed within the jurisdiction of 
the United States of America or any of such states, relating to terrorism or the 
laundering of monetary instruments; or (c) the requirements of any Executive Order2 
or OFAC (Office of Foreign Assets Control) Laws and Regulations;3 or (d) crimes of 
conspiracy to commit, or aiding and abetting another to commit, any Patriot Act 
Offense. 

 
1 “Patriot Act” means the Uniting and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct Terrorism (USA 
PATRIOT ACT) Act of 2001, Public Law 107-56 (October 26, 2001), as the same may be amended from time to time, and corresponding provisions 
of future laws. 

2 “Executive Order” means any Presidential Executive Orders, including, without limitation, Presidential Executive Order No. 13224 (September 
24, 2001). 

3 “OFAC Laws and Regulations” means any lists, laws, rules, sanctions and regulations maintained by OFAC pursuant to any authorizing statute, 
Executive Order or regulation, including the Trading with the Enemy Act, 50 App. U.S.C. § 1 et seq., as amended from time to time, the 
International Emergency Economic Powers Act, 50 U.S.C. § 1Working Interest1 et seq., as amended from time to time, the un-repealed provisions 
of the Iraqi Sanctions Act, Publ. L. No. 101-513, United Nations Participation Act, 22 U.S.C. § 287c et seq., as amended from time to time, the 
International Security and Development Cooperation Act, 22 U.S.C. § 2349aa-9 et seq., as amended from time to time, The Cuban Democracy Act, 
22 U.S.C. § 6001 et seq., as amended from time to time, The Cuban Liberty and Democratic Solidarity Act, 22 U.S.C. § 6021 et seq., as amended 
from time to time, The Antiterrorism and Effective Death Penalty Act, 8 U.S.C. § 1189 et seq., and The Foreign Narcotics Kingpin Designation Act, 
21 U.S.C. § 1901 et seq., as amended from time to time. 
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2. Legal Source of Funds: The funds invested by Subscriber in the Trust, and all funds 

received, directly or indirectly, by Subscriber from any direct or indirect beneficial 
owner of Subscriber, are derived from legal sources and without violation of 
Applicable Laws. 
 

3. Identity of Subscriber: Subscriber, and any direct or indirect beneficial owner of 
Subscriber, (i) is not listed on any Governmental Lists,4 or a person who acts for or 
on behalf of, any person, group or entity on the Governmental Lists; or (ii) is not a 
person who has been determined by competent authority to be subject to the 
prohibitions contained in any Executive Orders, including without limitation being a 
person designated under Section 1(b), (c) or (d) of Executive Order 13224; or (iii) is 
not and has not in the past been under investigation by any governmental authority 
for, or has been charged with or convicted of, any Patriot Act Offense, or assessed 
civil penalties under Applicable Laws or related laws, or subject to seizure or 
forfeiture of its funds in any action under Applicable Laws or related laws. 
 

4. Prohibited Activities: Subscriber, and any direct or indirect beneficial owner of 
Subscriber, has not been, and will not in the future be (i) a person who is located in a 
country with which dealings are prohibited or restricted by the United States federal 
government; (ii) dealing in a prohibited manner with a country or person or entity in a 
country with which dealings are prohibited or restricted by the United States 
government; or (iii) a person who commits a Patriot Act Offense. 
 

5. Consent to Disclosure of Information: Subscriber consents to the Trust performing 
a search of applicable Governmental Lists prior to acceptance of any subscription for 
Shares, which search may be performed by a third party. Subscriber shall provide to 
the Trust prior to acceptance of its subscription, and from time to time thereafter as 
requested by the Trust, all information reasonably required by the Trust to establish 
compliance with these Patriot Act Compliance Provisions. 
 

6. Notice of Violation: Subscriber shall immediately notify the Trust in writing of the 
relevant facts and circumstances if any representation or warranty set forth in these 

 
4 “Governmental Lists” means (1) the SDN List (Specially Designated Nationals and Blocked Persons Lists maintained by OFAC, as such list is 
amended from time to time), (2) the Denied Persons List and the Entity List maintained by the United States Department of Commerce, (3) the 
List of Terrorists and List of Disbarred Parties maintained by the United States Department of State, (4) any other list of terrorists, terrorist 
organizations or narcotics traffickers maintained pursuant to any of the OFAC Laws and Regulations, (5) any other similar list maintained by the 
United States Department of State, the United States Department of Commerce or any other Governmental Authority or pursuant to any Executive 
Order of the President of the United States of America, and (6) any list or qualification of “Designated Nationals” as defined in the Cuban Assets 
Control Regulations, 31 C.F.R. Part 515, as all such Governmental Lists may be updated from time to time. 
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Patriot Act Compliance Provisions is no longer true or accurate in any respect, 
including becoming a person who is listed on any of the Governmental Lists, or who 
has become a designated person pursuant to any of the Executive Orders, or who is 
under investigation by any governmental entity for or has been charged with or 
convicted of, any Patriot Act Offense. 
 

7. Further Restriction on Transfers: Without limiting any provisions in the 
Declaration of Trust or the Bylaws of the Trust, it is further agreed that no transfer of 
any direct or indirect interest in the Trust, or of the equity or other beneficial 
ownership interests in any Subscriber that is an entity, shall be effective until the 
transferee has provided a written certification by the transferee to the Trust that the 
transferee shall be bound by, subject to and shall comply with all of the Patriot Act 
Compliance Provisions set forth in this Section 9 Subsection E. 
 

8. Indemnification and Consequences of Breach: Subscriber acknowledges that 
Subscriber understands the meaning and legal consequences of the representations, 
warranties and covenants of these Patriot Act Compliance Provisions set forth in this 
Section 9 Subsection E, and understands that the Trust has relied upon such 
representations, warranties and covenants, in connection with any sale of Shares 
pursuant thereto and Subscriber hereby agrees to indemnify and hold harmless the 
Trust, the Trustee and their affiliates and their officers, managers, controlling 
persons, agents and employees, from and against any and all losses, damages or 
liabilities due to or arising out of a breach of any representation, warranty or covenant 
made by Subscriber herein (including losses, damages or liabilities under agreements 
with lenders or mezzanine financiers to and/or equity partners). Without limiting the 
foregoing, in the event of a breach by Subscriber (or its successors and assigns) of 
any of the representations, warranties, covenants and agreements set forth in these 
Patriot Act Compliance Provisions, the Trust shall have, in addition to and without 
limiting all of the rights and remedies otherwise available at law or in equity, the right 
to purchase Subscriber’s Shares for cash at a purchase price equal to the lesser of (a) 
70% of the purchase price of the Share and (b) 70% of the NAV of such Shares (as 
determined in accordance with the Memorandum), regardless of the current fair value 
of the Shares or the Trust’s assets. 
 

9. Acknowledgement of Terms: Subscriber understands and acknowledges that these 
Patriot Act Compliance Provisions are fair and reasonable in light of the Trust’s 
business and operation, and that they (i) are a material condition precedent of the 
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Trust’s acceptance of Subscriber’s subscription; (ii) are in addition to the other 
representations, warranties, covenants and agreements set forth in this Subscription 
Agreement (and to the extent of a conflict, the terms of these Patriot Act Compliance 
Provisions shall control); (iii) shall survive the Trust’s acceptance of Subscriber’s 
subscription; and (iv) shall be binding upon Subscriber’s successors and assigns. 

 
 
1031 Exchange Investors: 1031 exchange investors must complete Section 3 (page 7) in 
addition to the other Sections listed below. 
 
Individual Investors: Individual Investors must also complete Section 2 (pages 4-6); 
Section 4 (page 8); Sections 6, 7, and 8 (pages 19-23); review Section 9 (pages 24-33); and 
sign (page 34) in order to complete the application for investment in this Offering. 
 
Entity Investors: Investors investing with an entity or who are otherwise not investing as an 
individual must also complete Section 2 (pages 4-6); the applicable segments of Section 5 
(detailed below); Sections 6, 7, and 8 (pages 19-23); review Section 9 (pages 24-33), and 
sign (page 34) in order to complete the application for investment in this Offering. 

 

Section 5 Applicability for Entity Investors: 
 

- entities that are NOT investing through an RIA and are NOT Benefit Plan 
Investors, please complete pages 9-12 to complete Section 5 
 
- entities that ARE investing through an RIA that are NOT Benefit Plan 
Investors, please complete pages 9-15 to complete Section 5 
 
- entities that ARE investing through an RIA and that ARE Benefit Plan 
Investors, please complete pages 9-18 to complete Section 5 
 
- entities NOT investing through and RIA that ARE Benefit Plan Investors, 
please complete pages 9-12 and 15-18 to complete Section 5 

 
 
After reviewing all the terms of this Agreement listed in Section 9, please signify 
Subscriber’s agreement to these terms by signing this Agreement on the following page.  
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10. Signatures 
 

The Subscriber has read and understood the full Agreement terms in Section 9 as well as the 
Private Placement Memorandum, including particularly the “Risk Section,” prior to 
proceeding with an investment in this Offering. Subscriber hereby subscribes for the 
Interests on the terms and conditions set forth herein in this agreement. The Subscriber 
recognizes that the Trust and its counsel are relying on the truth and accuracy of the 
foregoing information in reliance on the exemption contained in Subsection 4(2) of the 
Securities Act and Regulation D promulgated thereunder. To the best of the undersigned’s 
knowledge, information and belief, the foregoing information supplied by the undersigned 
is true and correct in all respects and the undersigned represents that the undersigned will 
notify the Trust promptly of any changes in the foregoing information that may occur prior 
to the investment. 
 
All signers must email a copy of their Driver’s License to investors@exchangeright.com or 
send via FedEx/USPS with the rest of the documents requested. 

Individuals 
Name: ____________________________________________________________ 
 
Signature: ______________________________________ Date: ______________  

 
Name: ____________________________________________________________ 
 
Signature: ______________________________________ Date: ______________  

Entities 
Entity Name: ______________________________________________________ 

 
Signer Name/Title: __________________________________________________ 

 
Signature: ______________________________________ Date: ______________  

 
Signer Name/Title: __________________________________________________ 

 
Signature: ______________________________________ Date: ______________  

 
If more than two signers are required for an entity, please print and sign a copy of this 
page. Requisite Broker-Dealer/RIA Signatures follow on the next page. 

mailto:investors@exchangeright.com
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Broker-Dealer / RIA 
The Broker-Dealer, Registered Representative, Registered Investment Advisor, 
and/or Advisor representing and/or advising the Subscriber(s) making an investment 
in this Offering acknowledge and agree to the following:  
 

Standards of suitability have been established by the Trust and fully disclosed in the 
Memorandum under “Suitability Standards” and in this Subscription Agreement. 
Before recommending purchase of a share, we have reasonable grounds to believe, on 
the basis of information supplied by the prospective investor concerning its 
investment objectives, other investments, financial situation and needs, and other 
pertinent information that: (a) the prospective investor is an “Accredited Investor” as 
defined in Section 501(a) of Regulation D of the Securities Act and meets the 
purchaser suitability requirements set forth in the Memorandum and this Subscription 
Agreement; (b) the prospective investor has a net worth and income sufficient to 
sustain the risks inherent in the Interests, including loss of investment and lack of 
liquidity; and (c) the Interests are otherwise a suitable purchase for the prospective 
investor. We will maintain in our files documents disclosing the basis upon which the 
suitability of this Subscriber was determined.   

We verify that the above subscription either does not involve a discretionary account 
or, if so, that the prospective investor’s prior written approval was obtained relating 
to the liquidity and marketability of the Interests during the term of the purchase. 

Registered Representative or Investment Advisor 
Broker-Dealer or RIA Firm Name: ________________________________________ 
 
Name: _______________________________________________________________ 
 
Signature: ______________________________________ Date:_________________ 
 
Email Address: __________________________________________ 
 
Phone: ________________________________________________  

Principal/Officer of Broker-Dealer 

Broker-Dealer Name: _________________________________________________ 
 
Principal/Officer Name: _______________________________________________ 

 
Signature: ______________________________________ Date:________________  
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ExchangeRight Net-Leased Portfolio 36 DST Approval Section 
The Trust hereby accepts the above application for subscription for Interests and the 
Subscriber is admitted to the Trust as an Owner as of the effective date of closing 
provided on the fully executed closing statement (the “Effective Date of Closing”). 

Entity Name: ExchangeRight Net Leased Portfolio 36 DST, a Delaware statutory trust 

Signer Name: _________________________________________________________ 

Title: ________________________________________________________________ 

Signature: ______________________________________ Date:_________________ 
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MASTER LEASE AGREEMENT 

Between 

ExchangeRight Net Leased Portfolio 36 DST 
a Delaware statutory trust 

Landlord, 

and 

EXCHANGERIGHT NLP 36 MASTER LESSEE, LLC 
a Delaware limited liability company  

Tenant 

Dated as of July 1, 2020
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MASTER LEASE 

THIS MASTER LEASE AGREEMENT (this “Lease”) is made and entered into as of July 1, 2020 
by and between ExchangeRight Net Leased Portfolio 36 DST, a Delaware statutory trust (hereinafter 
referred to as “Landlord”), and ExchangeRight NLP 36 Master Lessee, LLC, a Delaware limited liability 
company (hereinafter referred to as “Tenant”) in anticipation of Landlord’s ownership of the Premises 
(hereinafter defined). 

ARTICLE 1 
BASIC PROVISIONS AND CERTAIN DEFINED TERMS 

1.1  Premises Information: The real properties described on Exhibit A. 
  

1.2  Landlord and address: ExchangeRight Net Leased Portfolio 36 DST, 
   a Delaware statutory trust 

      1055 E. Colorado Blvd., Suite 310 
      Pasadena, CA 91106 
      Attn: Joshua Ungerecht 

 
1.3 Tenant and address: ExchangeRight NLP 36 Master Lessee, LLC, 
  a Delaware limited liability company 

      1055 E. Colorado Blvd., Suite 310 
Pasadena, CA 91106    

 Attn: Joshua Ungerecht 
 
1.4  Annual Base Rent: As specified in Article 4 and on Exhibit C. 

1.5  Commencement Date:  Such date that Landlord takes title to the  
   Premises.    

1.6  Expiration Date: Concurrently with Landlord’s termination. 

1.7 Monthly Base Rent: One-twelfth of the Annual Base Rent in effect 
from time to time. 

1.8 Permitted Use: All lawful purposes incidental to the properties 
comprising the Premises (as hereinafter defined).  

1.9 Certain Other Definitions:   “Lender” means any one or more entities that has 
made or will make a loan to Landlord financing the purchase of the Premises, which loan is secured in 
whole or in part by one or more Mortgages and evidenced by a Note.  “Mortgage” means a mortgage, trust 
deed or similar security instrument in which all or part of the Premises constitute the mortgaged property. 
“Note” means any and all promissory notes secured in whole or in part by the Mortgage.  Note and Mortgage 
and the related loan agreement and other documents in connection with the Loan, as the same may from 
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time to time be amended, are herein referred to collectively as the “Loan Documents.”  “Trust Agreement” 
means the Trust Agreement of Landlord dated March 30, 2020. 

ARTICLE 2 
DEMISE OF LEASEHOLD 

2.1  Demise of Leasehold.  Landlord hereby leases to Tenant as of the Commencement Date, 
and Tenant hereby leases from Landlord as of the Commencement Date, the property identified in 
Section 1.1, which comprises the properties and real estate legally described in Exhibit A, together 
with (i) all improvements now located thereon or to be located thereon during the Term (as 
hereinafter defined), (ii) all appurtenances belonging to or in any way pertaining to the said 
premises, and (iii) together with the right of ingress to and egress from such properties (such property, 
real estate, improvements, and appurtenances hereinafter referred to as the “Premises”). 

2.2  Assignment of Existing Leases; Subleases, Contracts. 

2.2.1  Landlord hereby assigns, transfers and quit claims without warranty to Tenant, and 
Tenant hereby accepts, all of Landlord’s right, title, and interest in and to any and all leases currently 
affecting the Premises set forth on Exhibit B attached hereto.  In addition, Landlord hereby grants Tenant 
the right to enter into new subleases with respect to the Premises subject to compliance with all applicable 
provisions of the Loan Documents.  For purposes of this Lease, each such assigned lease and all subleases 
hereinafter entered into by Tenant as sublandlord shall become a sublease (each a “Sublease” and 
collectively, the “Subleases” and  the tenant under each Sublease is herein referred to as “Subtenant”).  
Tenant shall assume all obligations and liabilities of the Landlord with respect to the Subleases on or after 
the Commencement Date.  All rent due under the Subleases for periods after the date hereof shall be payable 
to Tenant.  If this Lease is being entered into concurrently with Landlord’s acquisition of the Premises, then 
to the extent Landlord is required by the purchase contract for the Premises to remit any rents collected to 
the Seller, then Tenant shall remit such rents to the Seller. 

2.2.2  Landlord hereby assigns, transfers and quit claims without warranty to Tenant, and 
Tenant hereby accepts, all of Landlord’s right, title, and interest in and to any and all contracts in connection 
with the operation, leasing and/or management of the Premises. 

2.2.3  Upon the termination or expiration of this Lease, all Subleases, and contracts shall 
be deemed to have been automatically assigned or reassigned to Landlord, and Landlord shall be deemed 
to have automatically assumed all duties and obligations of Tenant under all Subleases and contracts 
without any further action on the part of Tenant.  In the event of such reassignment, Tenant agrees to execute 
such documentation as may be required to confirm the automatic assignment/reassignment contained 
herein.  In accordance with the terms of this Section and provided a reassignment has occurred, Landlord 
agrees not to disturb possession of the Subtenants under the Subleases existing as of the date hereof or 
hereafter entered into in accordance with this Agreement, unless any such Subtenant is in default under any 
of the terms, covenants, or conditions of its Sublease or as otherwise provided in any subordination 
agreement entered into by Lender and such tenant. Landlord and Tenant intend that all Subtenants may rely 
upon, and that all Subtenants be third party beneficiaries of this Agreement with respect to, the provisions 
of this Section 2.2. 

2.3  No Merger of Title. 

   There shall be no merger of the Tenant’s estate (“Leasehold Estate”) with the Landlord’s 
estate (“Fee Estate”) by reason of the fact that the same person may own or hold (i) the Leasehold Estate 
or any interest therein, and (ii) the Fee Estate or any interest therein.  No merger of the Leasehold Estate 
and the Fee Estate shall occur unless and until all persons, including any Lender, having any interest in 
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either (i) the Leasehold Estate, or (ii) the Fee Estate, shall join in a written instrument effecting such merger 
and shall duly record the same.   

ARTICLE 3 
TERM 

3.1  Term.  The initial term of this Lease shall commence as of the Commencement Date and 
shall end on the Expiration Date, unless sooner terminated or extended as provided herein (the 
“Initial Term”). Notwithstanding the foregoing or  anything else herein to the contrary, for so long 
as any obligation remains outstanding under any  of the Loan Documents, the term of this Lease 
shall automatically extend beyond the Initial Term  or renewal term, as applicable, and shall 
continue in full force and effect thereafter until all such  obligations have been fully performed and 
satisfied. 

3.2  Renewal Option.  Tenant shall have no renewal options.  The “Term” as used herein shall 
mean the Initial Term. 

3.3  Delivery of Possession.  Landlord shall deliver possession of the Premises to Tenant as of 
the Commencement Date. 

3.4  Lease Year Defined.  “Lease Year” shall mean (i) if the Commencement Date is the first 
day of a calendar month, the twelve (12) month period commencing on the Commencement Date, 
or (ii) if the Commencement Date is not the first day of a calendar month, the period commencing 
on the Commencement Date and ending on the last day of the then following twelfth (12th) full 
calendar month and each succeeding twelve (12) month period. 

ARTICLE 4 
ANNUAL BASE RENT 

4.1  Annual Base Rent Commencement Date.  Tenant shall commence payment of Annual Base 
Rent as of the Commencement Date.  If Landlord has acquired the Premises on the Commencement 
Date, then on August 6, 2020 (but not thereafter) Tenant shall be entitled to offset against Annual 
Base Rent the amount of rent proration credit given to Landlord in connection with such 
acquisition, if any, provided such credit does not exceed one month’s Monthly Base Rent. 

4.2  Annual Base Rent.  Tenant shall pay an Annual Base Rent to Landlord for the Premises, 
payable in equal monthly installments of Monthly Base Rent, in arrears on the first day of each 
calendar month of the Term in the amounts set forth on Exhibit C attached hereto, provided that 
the last payment of Annual Base Rent shall be on the Expiration Date. 

4.3  Direction to Pay.  Landlord hereby directs Tenant to make on Landlord’s behalf, any and 
all payments of any kind required pursuant to the Loan Documents.  Tenant shall promptly furnish 
to Landlord any notice of a default under the Mortgage or the Note received by Tenant. 

4.4  Rent under this Lease and Payment under the Loan Documents.  If Lender does not require 
a “lock-box” agreement, Tenant may reserve (and pay directly to Lender) Annual Base Rent and any 
payments required under the Loan Documents, and any such payments by Tenant to Lender shall be set off 
against the Annual Base Rent due and payable hereunder.  Should Lender require that all rent received from 
Subtenants and all Annual Base Rent under this Lease and payments under the Loan Documents be made 
in accordance with a “lock-box” agreement, Tenant shall make such payments in accordance therewith.  
Any payment of debt service deducted from the funds deposited pursuant to such “lock-box” agreement 
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shall constitute payments made by Tenant pursuant to this Section 4.4.  Payments made under the Loan 
Documents by the Tenant to Lender from funds deposited into the “lock-box” shall be set off against the 
Annual Base Rent due and payable hereunder.  Notwithstanding the foregoing, payments of tax and 
insurance deposits by the Tenant to Lender, pursuant to Section 4.3, shall not be set off against the Annual 
Base Rent so long as such deposits are made available or otherwise applied to pay taxes and insurance 
premiums when due. 

4.5  Manner of Payment.  Annual Base Rent and Impositions (as hereinafter defined) and all 
other amounts becoming due from Tenant to Landlord hereunder (hereinafter collectively referred 
to as “Rent”) shall be paid in lawful money of the United States to Landlord at the office of 
Landlord, or as otherwise designated from time to time by written notice from Landlord to Tenant.  
As of the Commencement Date, Landlord has directed Tenant to make all payments under this 
Lease in accordance the terms of the cash management provisions of the Loan Documents. 

ARTICLE 5 
IMPOSITIONS 

5.1  Obligation to Pay Impositions.  In addition to paying the Annual Base Rent specified in 
ARTICLE 4, Tenant shall also pay as additional rent the amounts determined in accordance with 
this ARTICLE 5. 

5.2  Payment by Tenant. Tenant shall pay as additional rent for the Premises, all taxes and 
assessments, general and special, water rates and all other impositions, ordinary and extraordinary, 
foreseen or unforeseen, of every kind and nature whatsoever, which may be levied, assessed, 
charged or imposed during the Term upon the Premises, or any part thereof, or upon any 
improvements at any time situated thereon, (collectively, the “Impositions”); provided, however, 
that Impositions levied against the Premises shall be prorated between Landlord and Tenant as of 
the Commencement Date for the first year of the Term and as of the expiration date of the Term 
for the last year of the Term (on the basis of Landlord’s reasonable estimate thereof).  Impositions 
shall also include fees and costs incurred by Landlord during or prior to the Term for the purpose 
of contesting or protesting tax assessments or rates, to the extent such fees and costs relate to 
savings realized during the Term and any extension thereof.  Tenant may take the benefit of the 
provisions of any statute or ordinance permitting any assessment to be paid over a period of years, 
and Tenant shall be obligated to pay only those installments falling due during the Term.  Tenant 
shall be entitled to set off against its obligation to pay Impositions for any specified period the 
amount of any deposits previously made by Tenant to the Lender for the Payment of such 
Impositions. 

5.3  Alternative Taxes.  If at any time during the Term the method of taxation prevailing at the 
commencement of the Term hereof shall be altered so that any new tax, assessment, levy, 
imposition or charge, or any part thereof, shall be measured by or be based in whole or in part upon 
this Lease or the Premises or the Annual Base Rent or additional rent or other income therefrom, 
and shall be imposed upon the Landlord, then all such taxes, assessments, levies, impositions or 
charges, or the part thereof, to the extent that they are so measured or based, shall be deemed to be 
included within the definition of Impositions for the purposes hereof to the extent that such 
Impositions would be payable if the Premises were the only property of Landlord subject to such 
Impositions, and Tenant shall pay and discharge the same as herein provided in respect of the 
payment of Impositions. 

5.4  Representations and Warranties.  Tenant agrees and acknowledges that Landlord has made 
no representation, warranty or guaranty relating to the amount of the Impositions.  Tenant has had 
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an opportunity to consult with Landlord with respect to the Impositions projected for the operation 
of the Premises but has not relied upon any statements or representations of Landlord or any agent 
or affiliate of Landlord in regard thereto in executing this Lease and agreeing to perform the terms 
and covenants hereof and shall make no claims against Landlord based thereon. 

ARTICLE 6 
PERMITTED USE, POSSESSION, AND COMPLIANCE WITH LAWS 

6.1  Permitted Use.  Tenant shall limit the use and occupancy of the Premises (by the Subtenants 
or otherwise) to the Permitted Use, and such other incidental uses that are ancillary to the Permitted 
Use.  Tenant covenants and agrees to use and occupy the Premises in conformity with all Legal 
Requirements (as such term is defined in Section 6.3) and in conformity with all applicable 
provisions of the Loan Documents. 

6.2  Possession.  Tenant’s taking possession of the Premises or any portion thereof shall be 
conclusive evidence against Tenant that the portion of the Premises taken possession of was then 
in good order and satisfactory condition.  No promises of Landlord to alter, remodel, improve, 
repair, decorate or clean the Premises or any part thereof have been made and no representation 
respecting the condition of the Premises has been made to Tenant by or on behalf of Landlord. 

6.3  Compliance with Legal Requirements.  Tenant shall at its sole cost and expense comply 
with the following (collectively, “Legal Requirements”): (i) all federal, state, county, municipal 
and other governmental and quasi-governmental statutes, laws, rules, orders, regulations and 
ordinances affecting the Premises or any part thereof, or the use thereof, including those which 
require the making of any structural, unforeseen or extraordinary changes, whether or not any such 
statutes, laws, rules, orders, regulations or ordinances which may be hereafter enacted involve a 
change of policy on the part of the governmental body enacting the same; and (ii) all rules, orders 
and regulations of the National Board of Fire Underwriters or other bodies exercising similar 
functions in connection with the prevention of fire or the correction of hazardous conditions, which 
apply to the Premises.  Tenant shall comply with the requirement of all policies of public liability, 
fire and other insurance which at any time may be in force with respect to the Premises. 

6.4  Americans With Disabilities Act.  The parties acknowledge that the Americans With 
Disabilities Act of 1990 (42 U.S.C. §12101 et seq.) and regulations and guidelines promulgated 
thereunder, as all of the same may be amended and supplemented from time to time (collectively 
referred to herein as the “ADA”) establish requirements under Title III of the ADA (“Title III”) 
pertaining to business operations, accessibility and barrier removal, and that such requirements may 
be unclear and may or may not apply to the Premises depending on, among other things: (i) whether 
Tenant’s business operations are deemed a “place of public accommodation” or a “commercial 
facility;” (ii) whether compliance with such requirements is “readily achievable” or “technically 
infeasible;” and (iii) whether a given alteration affects a “primary function area” or triggers so-
called “path of travel” requirements. The parties acknowledge and agree that Tenant has been 
provided an opportunity to inspect the Premises sufficient to determine whether or not the Premises 
in their condition current as of the date hereof deviate in any manner from the ADA Accessibility 
Guidelines (“ADAAG”) or any other requirements under the ADA pertaining to the accessibility 
of the Premises. Tenant further acknowledges and agrees that except as may otherwise be 
specifically provided herein, Tenant accepts the Premises in “as-is” condition and agrees that 
Landlord makes no representation or warranty as to whether the Premises conforms to the 
requirements of the ADAAG or any other requirements under the ADA pertaining to the 
accessibility of the Premises. Tenant has prepared or reviewed the plans and specifications for the 
Tenant’s Work and has independently determined that such plans and specifications are in 
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conformance with the ADAAG and any other requirements of the ADA. Tenant further 
acknowledges and agrees that to the extent that Landlord prepared, reviewed or approved any of 
those plans and specifications, such action shall in no event be deemed any representation or 
warranty that the same comply with any requirements of the ADA.  Notwithstanding anything to 
the contrary in this Lease, the parties hereby agree that Tenant shall be responsible for all Title III 
compliance and costs in connection with the Premises, including structural work, if any, and 
including any leasehold improvements or other work to be performed in the Premises under or in 
connection with this Lease; and any so-called Title III “path of travel” requirements triggered by 
any construction activities or alterations in the Premises, and for all other requirements under the 
ADA relating the Premises or to the Tenant or any affiliates or persons or entities related to the 
Tenant (collectively, “Affiliates”), operations of the Tenant or Affiliates, or the Premises, or 
Subleases including, without limitation, requirements under Title I of the ADA pertaining to 
Tenant’s or any Subtenant’s employees. 

ARTICLE 7 
UTILITIES AND SERVICES 

7.1  Utilities and Services.  Landlord shall be required to provide no services to Tenant or for 
the benefit of the Premises, it being understood and agreed that Tenant shall purchase all utility and 
building services, including, but not limited to, fuel, water, electricity, natural gas, sewerage, waste 
hauling and disposal, janitorial, and security, from the utility or service provider, and shall pay for 
such services when such payments are due. 

ARTICLE 8 
MAINTENANCE, REPAIRS AND ALTERATIONS 

8.1  Tenant’s Maintenance Obligations.  Tenant shall be responsible for all expenses incurred 
in the maintenance and repair of the Premises, except for “Capital Expenses” (as defined below). 
Tenant shall take good care (or cause good care to be taken) of the Premises, alleyways and 
passageways and the sidewalks, curbs and vaults adjoining the Premises, and keep the same (or 
cause the same to be kept) in good order and condition, ordinary wear and tear and obsolescence 
excepted, and make necessary nonstructural repairs thereto, interior and exterior. Tenant also shall 
be responsible for all expenses of all personal property replacements and repairs, including, but not 
limited to, (i) water heater replacements, (ii) floor covering replacements, (iii) replacement of 
window coverings, (iv) replacement of appliances, (v) HVAC compressor and condenser 
replacements, (vi) plumbing fixture replacements, (vii) electrical fixture replacements, and (viii) 
interior painting. Tenant also shall make (or cause to be made) all repairs necessary to avoid any 
structural damage or injury to the Premises. All repairs and replacements shall be substantially 
equal in quality and class to the original work. 

8.2  Landlord’s Maintenance Obligations.  Landlord shall be responsible for all “Capital 
Expenses,” which shall mean any and all costs and expenses incurred in connection with major 
repairs, replacements, and improvements relating to the Premises, which would normally be 
capitalized (as determined under generally accepted accounting principles), including, but not 
limited to, (i) the repair or replacement of roofs, chimneys, gutters, downspouts, underground 
plumbing, paving, curbs, ramps, driveways, balconies, porches, patios, decks, foundations, exterior 
walls and all load bearing walls, exterior doors and doorways, windows, elevators, fences and gates, 
and (ii) exterior painting. Other than as set forth in this Section and as otherwise provided in this 
Lease, Landlord shall not be required to furnish any services or facilities or make any repairs, 
replacements or alterations in or to the Premises, Tenant hereby assuming the full and sole 
responsibility for the operation, repair, replacement, maintenance and management of the Premises. 
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Notwithstanding the foregoing or anything to the contrary herein, Landlord shall not be responsible 
for any Capital Expenses or, otherwise, for making or performing (or incurring any cost, expense 
or expenditure for the making or performing of) any repairs, replacements or improvements to, for 
and/or in respect of any of the Premises that Landlord determines (in its sole discretion) that it is 
not permitted to be responsible for, make, perform and/or incur pursuant to the terms of its 
organizational documents.  

8.3 Use of Reserve Accounts Funds.  The Reserve Accounts shall be available to Tenant and 
Landlord as further described in this Section below. Upon the expiration or earlier termination of this Lease, 
any funds remaining in the Reserve Accounts shall be disbursed to Landlord or its designee.  Subject to any 
required approvals of the Lender, so long as the Reserve Accounts have not been totally depleted, the funds 
in the Reserve Accounts shall be available to and may be withdrawn by Tenant to pay for: (i) with the 
consent of Landlord, those repairs described in Section 8.2, (ii) with the consent of Landlord, any Casualty 
Restoration, and (iii) with the consent of Landlord, any Condemnation Restoration. If the Reserve Accounts 
are not available for any reason and funds of Tenant are used to pay for expenses for which Landlord is 
responsible hereunder, such amount shall be treated as a loan from Tenant to Landlord, which Tenant may 
recover, including a reasonable rate of interest, out of the Reserve Accounts, from Disposition proceeds of 
the Premises or by set off against Annual Base Rent.  Accountable reserves funded at loan closing for the 
benefit of Landlord shall also be available to Tenant to fund repairs and replacements at the Premises not 
otherwise funded by the Reserve Accounts. In addition, these accountable reserves shall be available to 
Tenant for certain operational and asset management costs incurred in the course of managing the Premises 
and the portfolio, including unreimbursed tax and insurance payments, and bank, accounting, tax, and filing 
fees incurred by Tenant on behalf of the Landlord. 

8.4 Standard of Care.  The necessity for and adequacy of replacements, maintenance and 
repairs to the Premises pursuant to this Article 8 shall be measured by the standard which is appropriate for 
properties of similar construction, class and use in the area in which the Premises are situated. 

8.5 Alterations.  

(a) Tenant may not make any alterations, additions or improvements unless expressly permitted 
under this Section 8.5.  

(b) Tenant may, without the prior written consent of Landlord, but subject to compliance with the 
Loan Documents, make: (i) minor, non-structural alterations, additions or improvements to the Premises or 
otherwise required to maintain the Premises in the same condition they are in on the date hereof subject to 
ordinary wear and tear, (ii) any alterations, additions or improvements required by law, and (iii) any 
alterations, additions or improvements to the Premises permitted under the Subleases entered into and 
existing as of the Commencement Date.  

(c) All alterations, additions and improvements permitted by this Section 8.5 shall be installed in a 
good, workmanlike manner, and only new, high-grade materials shall be used.  Tenant further agrees to 
hold Landlord harmless from any and all liabilities of every kind and description, which may arise out of 
or be connected in any way with said alterations, additions, or improvements.  Tenant shall pay the cost of 
all such alterations, additions and improvements and also the cost of decorating the Premises occasioned 
by such alterations, additions and improvements, including the cost of labor and materials, contractors’ 
profit, overhead and general conditions.  Upon completing any alterations, additions or improvements, 
Tenant shall furnish Landlord with contractors’ affidavits, in form required by law, and full and final 
waivers of lien and receipted bills covering all labor and materials expended and used. All alterations, 
additions and improvements shall comply with all insurance requirements and with all ordinances and 
regulations and with all Legal Requirements. 
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ARTICLE 9 
WAIVER OF CERTAIN CLAIMS; INDEMNITY BY TENANT 

9.1  Waiver of Certain Claims; Indemnity by Tenant.  To the extent not expressly prohibited by 
law, Tenant releases Landlord and its beneficiaries, if any, and their agents, servants and 
employees, from and waives all claims for damages to person or property sustained by Tenant, or 
by any other person, resulting directly or indirectly from fire or other casualty, cause or any existing 
or future condition, defect, matter or thing in or about the Premises, or from any equipment or 
appurtenance therein, or from any accident in or about the Premises, or from any act or neglect of 
any other person, including Landlord’s agents and servants.  This Section 9.1 shall apply especially, 
but not exclusively, to damage caused by water, snow, frost, steam, excessive heat or cold, 
sewerage, gas, odors or noise, or the bursting or leaking of pipes or plumbing fixtures, broken glass, 
sprinkling or air conditioning devices or equipment, or flooding of basements, and shall apply 
without distinction as to the person whose act or neglect was responsible for the damage and 
whether the damage was due to any of the acts specifically enumerated above or from any other 
thing or circumstance, whether of a like nature or of a wholly different nature. 

9.2  Damage Caused by Tenant’s Neglect.  If any damage to the Premises, or any equipment or 
appurtenance thereon, results from any act or neglect of Tenant, its employees, agents, contractors, 
licensees or invitees, Tenant shall be liable therefor, and Landlord may at its option repair such 
damage, and Tenant shall upon demand by Landlord reimburse Landlord for all costs of repairing 
such damage in excess of amounts, if any, paid to Landlord under insurance covering such damage. 

9.3  Tenant Responsible for Personal Property.  All personal property belonging to Tenant shall 
be there at the risk of Tenant, and Landlord shall not be liable for damage thereto or theft or 
misappropriation thereof. 

9.4  Indemnification.  To the extent not expressly prohibited by law, Tenant agrees to hold 
Landlord and its members, if any, and Lender and their respective agents, servants and employees 
(collectively, “Landlord Indemnified Parties”), harmless and to indemnify each of them against 
claims and liabilities, including reasonable attorneys’ fees, for injuries to all persons and damage 
to or theft or misappropriation or loss of property occurring in or about the Premises arising from 
Tenant’s occupancy of the Premises or the conduct of its business or from any activity, work or 
thing done, permitted or suffered by Tenant in or about the Premises or from any breach or default 
on the part of Tenant in the performance of any covenant or agreement on the part of Tenant to be 
performed pursuant to the terms of this Lease, or due to any other act or omission of Tenant, its 
agents, contractors, invitees, licensees or employees, but only to the extent of Landlord’s liability, 
if any, in excess of amounts, if any, paid to Landlord under insurance covering such claims or 
liabilities.  Tenant’s obligation to indemnify Landlord hereunder shall include the duty to defend 
against any claims asserted by reason of any such claims or liabilities and to pay any judgments, 
settlements, costs, fees and expenses, including attorneys’ fees, incurred in connection therewith. 

ARTICLE 10 
SUBROGATION AND INSURANCE 

10.1 Waiver of Subrogation.  Landlord and Tenant agree to have all fire and extended coverage 
and other property damage insurance which may be carried by either of them endorsed with a clause 
providing that any release from liability of, or waiver of claim for, recovery from the other party 
entered into in writing by the insured thereunder prior to any loss or damage shall not affect the 
validity of said policy or the right of the insured to recover thereunder and providing further that 
the insurer waives all rights of subrogation which such insurer might have against the other party.  
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Without limiting any release or waiver of liability or recovery set forth elsewhere in this Lease, and 
notwithstanding anything in this Lease which may appear to be to the contrary, each of the parties 
hereto waives all claims for recovery from the other party for any loss or damage to any of its 
property insured under valid and collectible insurance policies to the extent of any recovery 
collectible under such insurance policies. Notwithstanding the foregoing or anything contained in 
this Lease to the contrary, any release or any waiver of claims shall not be operative, nor shall the 
foregoing endorsements be required, in any case where the effect of such release or waiver is to 
invalidate insurance coverage or invalidate the right of the insured to recover thereunder or to 
increase the cost thereof (provided that in the case of increased cost the other party shall have the 
right, within ten (10) days following written notice, to pay such increased cost keeping such release 
or waiver in full force and effect). 

10.2 Tenant’s Insurance.  Tenant shall procure and maintain policies of insurance, at its sole 
cost and expense, during the entire Term with the following coverages insuring: 

10.2.1 all improvements at any time situated upon the Premises and owned by Landlord 
against loss or damage by fire, lightning, windstorm, hailstorm, aircraft, vehicles, smoke, explosion, riot or 
civil commotion; provided, however, Tenant shall not procure insurance for flood or earthquake loss or 
damage.  The insurance coverage shall be for not less than one hundred percent (100%) of the full 
replacement cost of such improvements (without deduction for depreciation) with agreed amount 
endorsement.  Landlord shall be named as the insured and all proceeds of insurance shall be payable to 
Lender.  The full replacement cost of improvements shall be designated annually by Tenant in the good 
faith exercise of Tenant’s judgment. 

10.2.2 Tenant and Landlord from all claims, demands or actions made by, or on behalf of, 
any person or persons, firm or corporation and arising from, related to or connected with the Premises, for 
injury to or death of any person in an amount of not less than One Million Dollars ($1,000,000), for injury 
to or death of more than one person in any one occurrence in an amount of not less than One Million Dollars 
($1,000,000), and for damage to property in an amount of not less than One Million Dollars ($1,000,000), 
with an overall aggregate of Two Million Dollars ($2,000,000). 

10.2.3 Insurance against loss or damage from explosion or breakdown of boilers, air 
conditioning equipment and miscellaneous electrical apparatus, if any, in the Premises, in an amount not 
less than One Hundred Thousand Dollars ($100,000), with loss or damage payable to Landlord and Tenant 
as their interests may appear. 

10.2.4 Insurance against all worker’s compensation claims with respect to Tenant’s 
employees, if any. 

10.2.5 All contents, and Tenant’s trade fixtures, machinery, equipment, furniture and 
furnishings, in the Premises to the extent of at least ninety percent (90%) of their replacement cost under 
standard fire and extended coverage insurance, including, without limitation, vandalism and malicious 
mischief and sprinkler leakage endorsements. 

10.2.6 Insurance in Landlord’s name against abatement or loss of rent in case of fire or 
other casualty in an amount at least equal to the Rent to be paid by Tenant during the one (1) year next 
ensuing as reasonably determined by Landlord. 

10.2.7 The aforesaid insurance shall be issued by companies and be in form and substance 
satisfactory to Landlord and Lender, and shall name Landlord and Landlord Indemnified Parties as an 
additional insureds on the policies described above in subsections 10.2.2, 10.2.4, and 10.2.5.  Policies in 
subsection 10.2.1 shall be payable to Lender and policies in subsections 10.2.3 and 10.2.6 to Landlord and 
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Tenant as their interest may appear, and policies in subsections 10.2.1, 10.2.3 and 10.2.6 may also be 
payable to any Lender, as the interest of the Lender may appear, pursuant to a standard mortgagee clause 
or a loss payable clause.  If there is a mortgage loan encumbering the Premises the insurance shall comply 
with all requirements of the Lender in connection therewith.  Tenant may substitute lower limits for any 
policy listed above, provided that Tenant maintains umbrella or excess liability policy or policies which 
provide at total minimum limit of $2,000,000 for automobile liability and commercial general liability and 
that all other requirements of this Section are satisfied by such umbrella or excess policy or policies.  Any 
deductibles or self-insured retentions must be declared to and approved by Landlord.  If the commercial 
general liability insurance is written on a “claims made” basis, the policy and all certificates of insurance 
as required hereunder shall show the retroactive coverage date.  If the retroactive coverage date is after the 
Commencement Date and if Tenant was previously insured under a claims made policy, then Tenant shall 
also be required to furnish a certificate of insurance indicating that Tenant has purchased an extended 
reporting period or “supplemental tail” endorsement under the previous policy to extend the period during 
which a claim may first be made.  If subsequent “claims-made” policies contain a “retroactive date” after 
the termination of this Lease, or if Tenant shall replace a “claims made” policy with an “occurrence” policy, 
Tenant shall purchase the “extended reporting period” or “supplemental tail” endorsement under the last 
“claims-made” policy covering the Term.  Each insurance policy required under this Lease shall be 
endorsed to state that coverage shall not be suspended, voided, canceled by either party, reduced in coverage 
or in limits, except after thirty (30) days prior written notice by certified mail, return receipt requested has 
been given to Landlord.  The original insurance policies (or certificates thereof satisfactory to Landlord), 
together with evidence of payment of the premium thereon, shall be deposited with Landlord prior to the 
Commencement Date.  The certificates are to be signed by a person authorized by the insurer to bind 
coverage on its behalf.  Such policies shall stipulate that the insurance afforded Landlord and Landlord’s 
Indemnified Parties shall be primary insurance and that any other insurance carried by these parties shall 
be excess only and will not contribute with Tenant’s insurance.  These policies shall contain the usual cross 
liability language indicating that, except for limits of liability, the policies shall operate as though separate 
policies were issued to each insured. 

10.3 Compliance.  Tenant shall not, directly or indirectly, make any use of the Premises which 
may thereby be prohibited or be dangerous to person or property or which may jeopardize any 
insurance coverage, increase the cost of such insurance or require additional insurance coverage. 

10.4 Conflicts with Loan Documents. To the extent the insurance requirements set forth in this 
Section 10 are inconsistent to the terms of the Loan Documents, all of the insurance requirements 
set forth in the Loan Documents shall be deemed incorporated herein by reference, shall supersede 
Section 10.1 and Tenant shall comply with all such requirements. 

ARTICLE 11 
RETURN OF PREMISES; SURRENDER 

11.1 Surrender of Possession.  At the termination of this Lease by lapse of time or otherwise or 
upon termination of Tenant’s right of possession without termination of this Lease, Tenant shall 
surrender possession of the Premises to Landlord and deliver all keys to the Premises to Landlord 
and make known to Landlord the combination of all locks of vaults then remaining in the Premises, 
and shall, subject to the following Section, return the Premises and all equipment and fixtures of 
Landlord therein to Landlord in as good condition as when Tenant originally took possession or, if 
a workletter is attached to this Lease, when the work provided for in the workletter is completed, 
ordinary wear, loss or damage by fire or other insured casualty, condemnation and damage resulting 
from the act of Landlord or its employees and agents excepted, failing which Landlord may restore 
the Premises and such equipment and fixtures to such condition and Tenant shall pay the cost 
thereof to Landlord on demand. 
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11.2 Installations and Additions.  All installations, additions, partitions, hardware, light fixtures, 
nontrade fixtures and improvements, (which shall only be made or installed in accordance with 
Section 8.3), temporary or permanent, except movable furniture, trade fixtures and equipment 
belonging to Tenant or Subtenant, in or upon the Premises, whether placed there by Tenant or 
Subtenant, shall be Landlord’s property and shall remain upon the Premises, all without 
compensation, allowance or credit to Tenant or Subtenant, except as may be otherwise provided 
under any Sublease entered into and existing as of the Commencement Date. 

11.3 Trade Fixtures and Personal Property.  Tenant shall remove Tenant’s furniture, machinery, 
safes, trade fixtures and other items of movable personal property of every kind and description 
from the Premises and restore any damage to the Premises caused thereby, such removal and 
restoration to be performed prior to the end of the Term or ten (10) days following termination of 
this Lease or Tenant’s right of possession, whichever might be earlier.  If Tenant fails to remove 
such items, Landlord may do so and thereupon the provisions of Section 11.5 shall apply, and 
Tenant shall pay to Landlord upon demand the cost of removal and of restoring the Premises. 

11.4 Survival.  All obligations of Tenant under this Article shall survive the expiration of the 
Term or sooner termination of this Lease. 

11.5 Holdover.  Tenant shall pay Landlord for each day Tenant retains possession of the 
Premises or any part thereof after termination of this Lease, by lapse of time or otherwise, or of 
Tenant’s right to possession of the Premises, an amount which is double the amount of Rent for a 
day based on the annual rate of Rent provided for in Article 4 for the period in which such 
possession occurs, calculated as though such period were within the Term, and Tenant shall also 
pay all damages, consequential as well as direct, sustained by Landlord by reason of such retention.  
In the alternative, if Landlord gives written notice to Tenant of Landlord’s election thereof, such 
holding over shall constitute a renewal of this Lease for one year at the annual rate which would 
have held in effect for such additional year if the Term had included such additional year. 
Acceptance by Landlord of Rent after such termination shall not of itself constitute a renewal. 

ARTICLE 12 
ASSIGNMENT AND SUBLETTING 

12.1 Assignment.  Tenant shall not, (i) assign or transfer this Lease or any interest under it; or 
(ii) permit the use or occupancy of the Premises or any part thereof for any purpose not provided 
for under Sections 6.1 or 12.2 of this Lease or by anyone other than Tenant and Tenant’s employees.  

12.2 Permitted Subleases and Encumbrance of Tenant’s Interest.  Notwithstanding anything to 
the contrary contained herein, without Landlord’s consent, Tenant may from time to time sublease 
all or any portion of the Premises without Landlord’s consent, provided each sublease conforms to 
the specifications set forth herein, including but not limited to an express limitation of the tenant’s 
ability to make alterations, additions and improvements, except for those described in clauses (i) 
and (ii) of Section 8.3. 

12.3 Rentals Based on Net Income.  Without thereby limiting the generality of the foregoing 
provisions of this Article, Tenant expressly covenants and agrees not to enter into any lease, 
sublease or license, concession or other agreement for use, occupancy or utilization of the Premises 
which provides for rental or other payment for such use, occupancy or utilization based in whole 
or in part on the net income or profits derived by any person from the property leased, used, 
occupied or utilized (other than an amount based on a fixed percentage or percentages of receipts 
or sales), and that any such purported lease, sublease or license, concession or other agreement 



 - 12 - 
 

shall be absolutely void and ineffective as a conveyance of any right to or interest in the possession, 
use, occupancy or utilization of any part of the Premises. 

12.4 Tenant to Remain Obligated.  Any assignment or transfer by Tenant shall not operate to 
relieve Tenant from any covenant or obligation hereunder.  Tenant shall pay all of Landlord’s costs, 
charges and expenses, including attorneys’ fees, incurred in connection with any assignment or 
transfer made or requested by Tenant. 

ARTICLE 13 
DAMAGE OR DESTRUCTION BY CASUALTY 

13.1 Notice.  If during the Term all or any part of the Premises shall be damaged or destroyed 
by fire or other casualty, Tenant shall promptly give notice thereof to Landlord. 

13.2 Casualty Restoration Process.   

13.2.1 If during the Term all or any part of the Premises shall be damaged or destroyed 
by any fire or other casualty, this Lease shall continue in full force and effect.  Subject in all respects to the 
terms of the documents evidencing and/or securing a first mortgage loan secured by the Premises, any 
insurance proceeds received by Landlord on account of such damage or destruction, less the actual cost, 
fees and expenses, if any, incurred in connection with adjustment of the loss, shall, provided no default by 
Tenant or Event of Default shall have occurred and be continuing hereunder, be used by Landlord to cause 
the repair, restoration or replacement of any portion of the Premises so damaged or destroyed as nearly as 
possible to its value, condition and character immediately prior to such damage or destruction and to pay 
contractors, subcontractors, materialmen, engineers, architects or other persons who have rendered services 
or furnished materials for said repairs, restorations or replacements (hereinafter collectively, the “Casualty 
Restoration”), and shall be paid out from time to time as the Casualty Restoration progresses.  If the rental 
income from the tenants at the Premises is reduced or abated during such period, then Annual Base Rent 
under this Lease shall also be reduced or abated in a corresponding manner. 

13.2.2 If the insurance proceeds received by Landlord are applied to the cost of the 
Casualty Restoration and the insurance proceeds shall, at any time, be insufficient to pay the cost of the 
Casualty Restoration, Landlord shall use the Reserve Accounts (as defined below) to make up the 
deficiency, subject to any required approvals of the Lender. In the event the Reserve Accounts are 
insufficient to make up the deficiency, Landlord shall be required to make up any remaining deficiency. If 
such net insurance proceeds shall exceed the cost of the Casualty Restoration, then, in such event, Landlord, 
shall retain the excess. 

13.3 Failure to Restore.  If Landlord fails to diligently pursue to completion the Casualty 
Restoration of any portion of the Premises damaged or destroyed by fire or other casualty as provided in 
Section 13.2 above, then, in such event, Tenant shall have the right, but not the obligation, to perform such 
Casualty Restoration on behalf of Landlord and at Landlord’s expense. Subject to any required approval of 
the Lender, Tenant shall have the right to use the Reserve Accounts in connection with any such Casualty 
Restoration performed by Tenant on behalf of Landlord. 

13.4 Termination of Lease.  Notwithstanding the foregoing provisions of this Section, in the 
event all or a material portion of the Premises is damaged or destroyed by fire or other casualty, following 
which (i) Lender elects not to make the insurance proceeds available to Landlord for restoration, and (ii) 
Landlord then elects not to reconstruct the Premises, then this Lease automatically shall terminate and 
neither party shall have any further obligations hereunder. 
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13.5 Continuation of Lease and Adjustment of Annual Base Rent.  Notwithstanding the 
foregoing provisions of this Section, in the event that not all or a non-material portion of the Premises are 
damaged or destroyed by fire or other casualty and it is economically feasible to continue to operate the 
Premises, then this Lease shall continue in full force and effect, however, Landlord and Tenant shall adjust 
the Annual Base Rent in an equitable fashion to reflect the economic effect of any such loss of a portion of 
the Premises. 

ARTICLE 14 
EMINENT DOMAIN 

14.1 Partial Taking.  If during the Term all or any part of the Premises shall be subject to a 
“Taking,” which shall mean any taking of the Premises or a part thereof, in or by condemnation or 
other eminent domain proceeding, this Lease shall continue in full force and effect. Tenant hereby 
assigns to Landlord any award, payment or compensation to which it may be or become entitled 
during the Term by reason of a Taking whether the same shall be paid or payable in respect of 
Tenant’s leasehold interest hereunder or otherwise. Subject in all respects to the terms of the Loan 
Documents secured by the Premises, and provided no default by Tenant or Event of Default shall 
have occurred and be continuing hereunder, Landlord shall be obligated to cause the repair, 
restoration or rebuilding of any part of the Premises remaining after such Taking, including 
payment of all contractors, subcontractors, materialmen, engineers, architects or other persons who 
render services or furnish materials for said repairs, restorations or rebuilding (hereinafter 
collectively, the "Condemnation Restoration"). The Condemnation Restoration shall be performed 
by Landlord so as to restore the Premises, as nearly as possible, to its value, condition and character 
immediately prior to such Taking. Any award, payment or compensation paid or assigned to 
Landlord on account of said Taking, less the actual costs, fees and expenses, if any, incurred in 
connection with obtaining the award, shall be used by Landlord to perform the Condemnation 
Restoration. 

14.1.2 If the award, payment or compensation received by Landlord as the result of a 
Taking are applied to the cost of the Condemnation Restoration and said award, payment or compensation 
shall, at any time, be insufficient to pay the cost of the Condemnation Restoration, Landlord shall use the 
Reserve Accounts to make up the deficiency, subject to any required approvals of the Lender. Should the 
award, payment or compensation, together with the Reserve Accounts, be insufficient to pay the cost of the 
Condemnation Restoration, then Landlord shall be required to make up any remaining deficiency.  If such 
award, payment or compensation shall exceed the cost of the Condemnation Restoration, then, in such 
event, Landlord shall retain the excess. 

14.1.3 If Landlord fails to diligently pursue to completion the Condemnation Restoration 
of any portion of the Premises affected by any Taking as provided in this Section, then, in such event, 
Tenant shall have the right, but not the obligation, to perform such Condemnation Restoration on behalf of 
Landlord and at Landlord’s expense. Subject to any required approval of the Lender, Tenant shall have the 
right to use the Reserve Accounts in connection with any such Condemnation Restoration performed by 
Tenant on behalf of Landlord. 

14.1.4 Landlord shall be entitled to participate in any Taking proceeding at Landlord’s 
cost and expense. 

14.2 Permanent Taking. 

14.2.1 If during the Term (i) there is a permanent Taking of all of the Premises, or (ii) there 
is a permanent taking of less than all of the Premises but it is impractical to rebuild the Premises and/or 
continue to operate the Premises as a retail building substantially similar to the Premises as it exists upon 
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the date of this Lease, then this Lease automatically shall terminate, and neither party shall have any further 
obligations hereunder. 

14.2.2 If during the Term (i) there is a permanent Taking of less than all of the Premises 
and it is economically feasible to rebuild the Premises and/or continue to operate the Premises as a retail 
building substantially similar to the Premises as it exists upon the date of this Lease, or (ii) the use or 
occupancy of any part, or all, of the Premises shall be temporarily requisitioned by any federal government, 
or any state or other political subdivision thereof, or any agency, court or body of the federal government, 
any state or other political subdivision thereof, exercising executive, legislative, judicial, regulatory or 
administrative functions (hereinafter collectively called "Governmental Authority"), then this Lease shall 
continue in full force and effect, however, (A) Landlord shall proceed to perform any necessary repairs, 
restoration or replacement, and (B) Landlord and Tenant shall adjust the Annual Base Rent in an equitable 
fashion to reflect the economic effect of any such Taking or temporary requisition. 

ARTICLE 15 
SUBORDINATION, MORTGAGEE PROTECTION; ESTOPPEL 

15.1 Subordination.  Landlord has executed and delivered, or may hereafter from time to time 
execute and deliver, on or more Mortgages against the Premises, any part thereof or any interest 
therein.  This Lease, and all of the terms of this Lease, and Tenant’s interest in this Lease shall be 
subject to and subordinate to the lien and terms of the Mortgage and all loan documents executed 
in connection therewith, and to any and all advances made thereunder and to the interest thereon, 
and to all renewals, replacements, supplements, amendments, modifications and extensions thereof 
unless Lender elects in writing to make certain of Tenant’s rights and interest in this Lease superior 
thereto, and to the extent that there are any inconsistencies between this Lease and the terms of the 
Loan Documents, the terms of the Loan Documents shall prevail.  The subordination contained 
herein shall be self-operative without the need for any further documentation, but Tenant will 
promptly execute and deliver such agreement or agreements as may be reasonably required by the 
Lender, including but not limited to the guarantee required under Section 4.7.  Tenant covenants it 
will not subordinate this Lease to any mortgage or trust deed other than the Mortgage without the 
prior written consent of the Lender.   

15.2 Liability of Lender; Attornment.  It is further agreed that (a) if any Mortgage shall be 
foreclosed or the Premises shall be conveyed by deed-in-lieu of foreclosure, (i) the Lender (or its 
grantees) or purchaser at any foreclosure sale (or grantee in a deed in lieu of foreclosure), as the 
case may be, shall not be (x) liable for any act or omission of any prior landlord (including 
Landlord), (y) subject to any offsets or counterclaims which Tenant may have against a prior 
landlord (including Landlord), or (z) bound by any prepayment of Rent which Tenant may have 
made in excess of the amounts then due for the next succeeding month; (ii) the liability of the 
Lender or the purchaser at such foreclosure sale or the liability of a subsequent owner designated 
as Landlord under this Lease shall exist only so long as the Lender, purchaser or owner is the owner 
of the Premises, and such liability shall not continue or survive after further transfer of ownership; 
(iii) upon request of the Lender, if the Mortgage shall be foreclosed, Tenant will attorn, as Tenant 
under this Lease, to the purchaser at any foreclosure sale under any Mortgage or the grantee under 
any deed-in-lieu thereof, and Tenant will execute such instruments as may be necessary or 
appropriate to evidence such attornment; and (b) this Lease may not be modified or amended so as 
to reduce the Rent or shorten the Term provided hereunder, so as to change or eliminate any 
provision of this Article 15 or so as to otherwise adversely affect any rights of Lender under this 
Lease or with respect hereto, or so as to adversely affect in any other respect to any material extent 
the rights of Landlord or Tenant, nor shall this Lease be cancelled or surrendered, without the prior 
written consent, in each instance, of the Lender.  Nothing in this Section 15.2 shall be construed to 



 - 15 - 
 

limit the termination of this Lease upon a foreclosure of the Mortgage absent an attornment 
pursuant to Section 15.2(a)(iii). 

15.3 Modification Required by Lender.  Should Lender require a modification or modifications 
of this Lease, which modification or modifications will not cause an increased cost or expense to 
Tenant or in any other way materially change the rights and obligations of Tenant hereunder, Tenant 
agrees that this Lease may be so modified and agrees to execute whatever documents are required 
therefor and deliver the same to Landlord within ten (10) days following the request therefor. 

15.4 Short Form Lease.  Should Lender require execution of a short form of lease for recording 
(containing the names of the parties, a description of the Premises and the Term) or a certification 
from Tenant concerning this Lease in such form as may be required by a Lender, Tenant agrees to 
promptly execute such short form of lease or certificate and deliver the same to Landlord within 
ten (10) days following the request therefor. 

15.5 Lender Protection.  Tenant agrees to give Lender, by registered or certified mail, a copy of 
any notice or claim of a breach of this Lease served upon Landlord by Tenant, provided that prior 
to such notice Tenant has been notified in writing (by way of service on Tenant of a copy of an 
assignment of Landlord’s interests in leases, or otherwise) of the address of the Lender.  Tenant 
further agrees that if Landlord shall have failed to cure such breach within twenty (20) days after 
such notice to Landlord (or if such breach cannot be cured or corrected within that time, then such 
additional time as may be necessary if Landlord has commenced within such twenty (20) days and 
is diligently pursuing the remedies or steps necessary to cure or correct such breach), then the 
Lender shall have an additional thirty (30) days within which to cure or correct such breach (or if 
such breach cannot be cured or corrected within that time, then such additional time as may be 
necessary if the Lender has commenced within such thirty (30) days and is diligently pursuing the 
remedies or steps necessary to cure or correct such breach, including the time necessary to obtain 
possession if possession is necessary to cure or correct such breach).   

15.6 Estoppel Certificate.  Tenant agrees that, from time to time upon not less than ten (10) 
days’ prior request by Landlord or the Lender, Tenant (or any permitted assignee, subtenant, 
licensee, concessionaire or other occupant of the Premises claiming by, through or under Tenant) 
will deliver to Landlord, or to the Lender, a statement in writing signed by Tenant certifying (i) that 
this Lease is unmodified and in full force and effect (or if there have been modifications, that this 
Lease as modified is in full force and effect and identifying the modifications); (ii) the date upon 
which Tenant began paying Rent and the dates to which the Rent and other charges have been paid; 
(iii) that Landlord has not breached any provision of this Lease, or, if breach exists, the nature 
thereof in detail; (iv) that the Premises have been completed in accordance with the terms hereof 
and Tenant is in occupancy and paying Rent on a current basis with no rental offsets or claims; (v) 
that there has been no prepayment of Rent other than that provided for in this Lease; (vi) that there 
are no actions, whether voluntary or otherwise, pending against Tenant under the bankruptcy laws 
of the United States or any state thereof; and (vii) such other matters as may be required by Landlord 
or the Lender. 

ARTICLE 16 
ENVIRONMENTAL LAWS AND HAZARDOUS MATERIALS 

16.1 Defined Terms.   

16.1.1 “Claim” shall mean and include any demand, cause of action, proceeding, or suit 
for any one or more of the following: (i) actual or punitive damages, losses, injuries to person or property, 
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damages to natural resources, fines, penalties, interest, contribution or settlement; (ii) the costs and expenses 
of site investigations, feasibility studies, information requests, health or risk assessments, or Response (as 
hereinafter defined) actions; and (iii) the costs and expenses of enforcing insurance, contribution or 
indemnification agreements. 

16.1.2 “Environmental Laws” shall mean and include all federal, state and local statutes, 
ordinances, regulations and rules in effect and as amended from time to time relating to environmental 
quality, health, safety, contamination and cleanup, including, without limitation, the Clean Air Act, 42 
U.S.C. Section 7401 et seq.; the Clean Water Act, 33 U.S.C. Section 1251 et seq., and the Water Quality 
Act of 1987; the Federal Insecticide, Fungicide, and Rodenticide Act (“FIFRA”), 7 U.S.C. Section 136 et 
seq.; the Marine Protection, Research, and Sanctuaries Act, 33 U.S.C. Section 1401 et seq.; the National 
Environmental Policy Act, 42 U.S.C. Section 4321 et seq.; the Noise Control Act, 42 U.S.C. Section 4901 
et seq.; the Occupational Safety and Health Act, 29 U.S.C. Section 651 et seq.; the Resource Conservation 
and Recovery Act (“RCRA”), 42 U.S.C. Section 6901 et seq., as amended by the Hazardous and Solid 
Waste Amendments of 1984; the Safe Drinking Water Act, 42 U.S.C. Section 300f et seq.; the 
Comprehensive Environmental Response, Compensation and Liability Act (“CERCLA”), 42 U.S.C. 
Section 9601 et seq., as amended by the Superfund Amendments and Reauthorization Act, the Emergency 
Planning and Community Right-to-Know Act, and the Radon Gas and Indoor Air Quality Research Act; 
the Toxic Substances Control Act (“TSCA”), 15 U.S.C. Section 2601 et seq.; the Atomic Energy Act, 42 
U.S.C. Section 2011 et seq., and the Nuclear Waste Policy Act of 1982, 42 U.S.C. Section 10101 et seq., 
and state and local superlien and environmental statutes and ordinances, with implementing regulations, 
rules and guidelines, as any of the foregoing may be amended from time to time. Environmental Laws shall 
also include all state, regional, county, municipal, and other local laws, regulations, and ordinances insofar 
as they are equivalent or similar to the federal laws recited above or purport to regulate Hazardous Materials 
(as hereinafter defined). 

16.1.3 “Hazardous Materials” shall mean and include the following, including mixtures 
thereof: any hazardous substance, pollutant, contaminant, waste, by-product or constituent regulated under 
CERCLA; oil and petroleum products and natural gas, natural gas liquids, liquefied natural gas and 
synthetic gas usable for fuel; pesticides regulated under FIFRA; asbestos and asbestos-containing materials, 
PCBs, and other substances regulated under TSCA; source material, special nuclear material, by-product 
material and any other radioactive materials or radioactive wastes, however produced, regulated under the 
Atomic Energy Act or the Nuclear Waste Policy Act; chemicals subject to the OSHA Hazard 
Communication Standard, 29 C.F.R. § 1910.1200 et seq.; and industrial process and pollution control 
wastes whether or not hazardous within the meaning of RCRA, and any other hazardous substance, 
pollutant or contaminant regulated under any other Environmental Law. 

16.1.4 “Manage” or “Management” means to generate, manufacture, process, treat, store, 
use, re-use, refine, recycle, reclaim, blend or burn for energy recovery, incinerate, accumulate speculatively, 
transport, transfer, dispose of or abandon Hazardous Materials. 

16.1.5 “Release” or “Released” shall mean any actual or threatened spilling, leaking, 
pumping, pouring, emitting, emptying, discharging, injecting, escaping, leaching, dumping or disposing of 
Hazardous Materials into the environment, as “environment” is defined in CERCLA. 

16.1.6 “Response” or Respond” shall mean action taken to correct, remove, remediate, 
clean up, prevent, mitigate, monitor, evaluate, investigate, assess or abate the Release of a Hazardous 
Material. 

16.2 Tenant’s Obligations with Respect to Environmental Matters.  During the Term, without 
limiting Tenant’s obligation to comply with Legal Requirements, (i) Tenant shall comply at its sole 
cost and expense with all Environmental Laws; (ii) Tenant shall not Manage, or authorize the 
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Management of, any Hazardous Materials on the Premises, including installation of any 
underground storage tanks, without prior written disclosure to and prior written approval by 
Landlord, except, however, that Tenant may Manage Hazardous Materials on the Premises to the 
extent incidental to or generated by Tenant’s business operations at the Premises as permitted in 
ARTICLE 6 (“Permitted Hazardous Materials”), as long as Tenant does not store or use any of the 
Permitted Hazardous Materials in a manner that would cause the Premises to become subject to 
regulation as a hazardous waste treatment, storage, or disposal facility under RCRA (or the 
regulations promulgated thereunder); (iii) Tenant shall not take any action that would subject the 
Premises to the permit requirements under RCRA for storage, treatment or disposal of Hazardous 
Materials; (iv) Tenant shall not dispose of Hazardous Materials in dumpsters provided by Landlord 
for tenant use; (v) Tenant shall not discharge Hazardous Materials into drains or sewers serving the 
Premises; (vi) Tenant shall not cause or allow the Release of any Hazardous Materials on, to or 
from the Premises or surrounding land and (vii) Tenant shall arrange at its sole cost and expense 
for the lawful transportation and off-site disposal at permitted landfills or other permitted disposal 
facilities and otherwise in accordance with all applicable Environmental Laws, of all Hazardous 
Materials that it generates. 

16.3 Copies of Notices.  During the Term, Tenant shall provide Landlord and Lender promptly 
with copies of all summons, citations, directives, information inquiries or requests, notices of 
potential responsibility, notices of violation or deficiency, orders or decrees, Claims, complaints, 
investigations, judgments, letters, notices of environmental liens or Response actions in progress, 
and other communications, written or oral, actual or threatened, from the United States 
Environmental Protection Agency, Occupational Safety and Health Administration, Illinois 
Environmental Protection Agency, or other federal, state, or local agency or authority, or any other 
entity or individual, concerning (i) any actual or alleged Release of a Hazardous Material on, to or 
from the Premises; (ii) the imposition of any lien on the Premises; (iii) any actual or alleged 
violation of, or responsibility under, any Environmental Laws; or (iv) any actual or alleged liability 
under any theory of common law tort or toxic tort, including without limitation, negligence, 
trespass, nuisance, strict liability, or ultrahazardous activity. 

16.4 Tenant’s Obligation to Respond.  If Tenant’s management of Hazardous Materials at the 
Premises (i) gives rise to liability or to a Claim under any Environmental Law, or any common law 
theory of tort or otherwise; (ii) causes a threat to, or endangers, the public health; or (iii) creates a 
nuisance or trespass, Tenant shall, at its sole cost and expense, promptly take all applicable action 
in response so as to comply with all applicable Environmental Laws and eliminate or avoid any 
liability claim with respect thereto. 

16.5 Landlord’s Right to Act.  In the event that Tenant shall fail to comply with any of its 
obligations under this ARTICLE 16 as and when required hereunder, Landlord shall have the right 
(but not the obligation) to take such action as is required to be taken by Tenant hereunder and in 
such event, Tenant shall be liable and responsible to Landlord for all costs, expenses, liabilities, 
claims and other obligations paid, suffered, or incurred by landlord in connection with such matters. 
Tenant shall reimburse Landlord immediately upon demand for all such amounts for which Tenant 
is liable. 

16.6 Indemnification. Notwithstanding anything contained in this Lease to the contrary, Tenant 
shall reimburse, defend, indemnify and hold Landlord and its beneficiaries, and lender and their 
respective officers, directors, shareholders, employees, and agents, free and harmless from and 
against any and all Claims, Response costs, losses, liabilities, damages, costs, and expenses, 
including, without limitation, loss of rental income, loss due to business interruption, and 
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reasonable attorneys’ fees and costs, arising out of or in any way connected with any or all of the 
following: 

16.6.1 any Hazardous Materials which, at any time during the Term, are or were actually or 
allegedly Managed, generated, stored, treated, released, disposed of or otherwise located on or at the 
Premises (regardless of the location at which such Hazardous Material are now or may in the future be 
located or disposed of), including but not limited to, any and all (1) liabilities under any common law theory 
of tort, nuisance, strict liability, ultrahazardous activity, negligence or otherwise based upon, resulting from 
or in connection with any Hazardous Material; (2) obligations to take Response, cleanup or corrective action 
pursuant to any investigation or remediation in connection with the decontamination, removal, 
transportation, incineration, or disposal of any of the foregoing; and 

16.6.2 any actual or alleged illness, disability, injury, or death of any person; in any 
manner arising out of or allegedly arisen out of exposure to Hazardous Materials or other substances or 
conditions present at the Premises, regardless of when any such illness, disability, injury, or death shall 
have occurred or been incurred or manifested itself;  

16.6.3 any actual or alleged failure of tenant or the Premises at any time and from time to 
time to comply with all applicable Environmental Laws, whether before or after the effective date of this 
Lease; and 

16.6.4 any failure by tenant to comply with its obligations under this Article. 

In the event any Claims or other assertion of liability shall be made against Landlord for which Landlord is 
entitled to indemnity hereunder, Landlord shall notify Tenant of such Claim or assertion of liability and 
thereupon Tenant shall, at its sole cost and expense, assume the defense of such Claim or assertion of 
liability and continue such defense at all times thereafter until completion.  The obligations of Tenant under 
this Article shall survive any termination or expiration of this Lease. 

ARTICLE 17 
DEFAULT 

17.1 Events of Default.  The occurrence of any one or more of the following matters constitutes 
a default (“Default”) by Tenant under this Lease: 

17.1.1 failure by Tenant to pay any Rent on the due date thereof; 

17.1.2 failure by Tenant to pay, within 10 days after notice of failure to pay on the due date 
from Landlord to Tenant, any other moneys required to be paid by Tenant under this Lease; 

17.1.3 failure by Tenant to observe or perform any of the covenants in respect of 
assignment and subletting set forth in ARTICLE 12; 

17.1.4 failure by Tenant to comply with Tenant’s warranties, representations and 
covenants set forth in ARTICLE 16; 

17.1.5 failure by Tenant to cure forthwith, immediately after receipt of notice from 
Landlord, any hazardous condition which Tenant has created in violation of law or of this Lease; 

17.1.6 failure by Tenant to observe or perform any other covenant, agreement, condition 
or provision of this Lease, if such failure shall continue for thirty (30) days after notice thereof from 
Landlord to Tenant; 
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17.1.7 the levy upon under writ of execution or the attachment by legal process of the 
leasehold interest of Tenant, or the filing or creation of a lien in respect of such leasehold interest, which 
lien shall not be released or discharged within ten (10) days from the date of such filing; 

17.1.8 Tenant vacates or abandons the Premises or fails to take possession of the Premises 
when available for occupancy (the transfer of a substantial part of the operations, business and personnel 
of Tenant to some other location being deemed, without limiting the meaning of the phrase “vacates or 
abandons,” to be a vacation or abandonment within the meaning of this clause), whether or not Tenant 
thereafter continues to pay the Rent due under this Lease; 

17.1.9 Tenant becomes insolvent or bankrupt, or admits in writing its inability to pay its 
debts as they mature, or makes an assignment for the benefit of creditors, or applies for or consents to the 
appointment of a trustee or receiver for Tenant or for the major part of its property; 

17.1.10 a trustee or receiver is appointed for Tenant or for the major part of its property 
and is not discharged within sixty (60) days after such appointment; or 

17.1.11 bankruptcy, reorganization, arrangement, insolvency or liquidation proceedings, 
or other proceedings for relief under any bankruptcy law or similar law for the relief of debtors, are 
instituted (i) by Tenant or (ii) against Tenant and are allowed against it or are consented to by it or are not 
dismissed within sixty (60) days after such institution. 

17.2 Rights and Remedies of Landlord.  If a Default occurs, Landlord shall have the rights and 
remedies hereinafter set forth, which shall be distinct, separate and cumulative and shall not operate 
to exclude or deprive Landlord of any other right or remedy allowed it by law: 

17.2.1 Landlord may terminate this Lease by giving to Tenant notice of Landlord’s election 
to do so, in which event the Term shall end, and all right, title and interest of Tenant hereunder shall expire 
on the date stated in such notice; 

17.2.2 Landlord may terminate the right of Tenant to possession of the Premises without 
terminating this Lease by giving notice to Tenant that Tenant’s right of possession shall end on the date 
stated in such notice, whereupon the right of Tenant to possession of the Premises or any part thereof shall 
cease on the date stated in such notice; and 

17.2.3 Landlord may enforce the provisions of this Lease and may enforce and protect the 
rights of Landlord hereunder by a suit or suits in equity or at law for the specific performance of any 
covenant or agreement contained herein, or for the enforcement of any other appropriate legal or equitable 
remedy, including recovery of all moneys due or to become due from Tenant under any of the provisions 
of this Lease. 

17.3 Right to Re-Enter.  If Landlord exercises any of the remedies provided for in Section 17.2, 
Tenant shall surrender possession and vacate the Premises and immediately deliver possession 
thereof to Landlord, and Landlord may re-enter and take complete and peaceful possession of the 
Premises, with or without process of law, full and complete license so to do being hereby granted 
to Landlord, and Landlord may remove all occupants and property therefrom, using such force as 
may be necessary, without being deemed in any manner guilty of trespass, eviction or forcible entry 
and detainer and without relinquishing Landlord’s right to Rent or any other right given to Landlord 
hereunder or by operation of law. 

17.4 Current Damages.  If Landlord terminates the right of Tenant to possession of the Premises 
without terminating this Lease, Landlord shall have the right to immediate recovery of all amounts 



 - 20 - 
 

then due hereunder. Such termination of possession shall not release Tenant, in whole or in part, 
from Tenant’s obligation to pay the Rent hereunder for the full Term, and Landlord shall have the 
right, from time to time, to recover from Tenant, and Tenant shall remain liable for, all Rent and 
any other sums accruing as they become due under this Lease during the period from the date of 
such notice of termination of possession to the stated end of the Term. In any such case Landlord 
may relet the Premises or any part thereof for the account of Tenant for such rent, for such time 
(which may be for a term extending beyond the Term) and upon such terms as Landlord shall 
determine and collect the rents from such reletting.  Landlord shall not be required to accept any 
tenant offered by Tenant or to observe any instructions given by Tenant relative to such reletting.  
Also, in any such case, Landlord may make repairs, alterations and additions in or to the Premises 
and redecorate the same to the extent deemed by Landlord necessary or desirable and, in connection 
therewith, change the locks to the Premises, and Tenant shall upon demand pay the cost of all the 
foregoing together with Landlord’s expenses of reletting.  The rents from any such reletting shall 
be applied first to the payment of the expenses of reentry, redecoration, repair and alterations and 
the expenses of reletting (including brokers’ commissions and attorneys’ fees), and second to the 
payment of Rent herein provided to be paid by Tenant. Any excess or residue shall operate only as 
an offsetting credit against the amount of Rent due and owing as the same thereafter becomes due 
and payable hereunder, and the use of such offsetting credit to reduce the amount of Rent due 
Landlord, if any, shall not be deemed to give Tenant any right, title or interest in or to such excess 
or residue, and any such excess or residue shall belong to Landlord solely, and in no event shall 
Tenant be entitled to a credit on its indebtedness to Landlord in excess of the aggregate sum 
(including Rent) which would have been paid by Tenant for the period for which the credit to 
Tenant is being determined, had no Default occurred. No such reentry or repossession, repairs, 
alterations and additions, or reletting shall be construed as an eviction or ouster of Tenant or as an 
election on Landlord’s part to terminate this Lease, unless a written notice of such intention shall 
be given to Tenant, or shall operate to release Tenant in whole or in part from any of Tenant’s 
obligations hereunder, and Landlord may, at any time and from time to time, sue and recover 
judgment for any deficiencies from time to time remaining after the application from time to time 
of the proceeds of any such reletting. 

17.5 Final Damages.  If this Lease is terminated by Landlord, Landlord shall be entitled to 
recover from Tenant all Rent accrued and unpaid for the period up to and including such termination 
date, as well as all other additional sums payable by Tenant or for which Tenant is liable or in 
respect of which Tenant has agreed to indemnify Landlord under any of the provisions of this Lease, 
which may be then owing and unpaid, and all costs and expenses, including court costs and 
attorneys’ fees, incurred by Landlord in the enforcement of its rights and remedies hereunder, and, 
in addition, Landlord shall be entitled to recover as damages for loss of the bargain and not as a 
penalty: (a) the unamortized portion of Landlord’s contribution to the cost of tenant improvements 
and alterations, if any, installed by either Landlord or Tenant pursuant to this Lease or any 
workletter; (b) the aggregate sum which at the time of such termination represents the excess, if 
any, of the present value of the aggregate rents which would have been payable after the termination 
date had this Lease not been terminated, including, without limitation, Rent at the annual rate or 
respective annual rates for the remainder of the Term provided for in ARTICLE 4 of this Lease or 
elsewhere herein, the amount projected by Landlord to represent Consumer Price Index (“CPI”) 
Adjustments (pursuant to a CPI index selected by Landlord) for the remainder of the Term pursuant 
to ARTICLE 4 of this Lease over the then-present value of the then-aggregate fair rental value of 
the Premises for the balance of the Term, such present worth to be computed in each case on the 
basis of a five percent (5%) per annum discount from the respective dates upon which such rentals 
would have been payable hereunder had this Lease not been terminated; and (c) any damages in 
addition thereto, including reasonable attorneys’ fees and court costs, which Landlord shall have 
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sustained by reason of the breach of any of the covenants of this Lease other than for the payment 
of Rent. 

17.6 Removal of Personal Property.  All property of Tenant removed from the Premises by 
Landlord pursuant to any provisions of this Lease or of law may be handled, removed or stored by 
Landlord at the cost and expense of Tenant, and Landlord shall in no event be responsible for the 
value, preservation or safekeeping thereof. Tenant shall pay Landlord for all expenses incurred by 
Landlord in such removal and storage charges against such property so long as the same shall be in 
Landlord’s possession or under Landlord’s control. All such property not removed from the 
Premises or retaken from storage by Tenant within thirty (30) days after the end of the Term, 
however terminated be conclusively deemed to have been conveyed by Tenant to Landlord as by 
bill of sale without further payment or credit by Landlord to Tenant. 

17.7 Attorneys’ Fees.  Tenant shall pay all of Landlord’s costs, charges and expenses, including 
court costs and attorneys’ fees, incurred in enforcing Tenant’s obligations under this Lease, 
incurred by Landlord in any action brought by Tenant in which Landlord is the prevailing party, or 
incurred by Landlord in any litigation, negotiation or transaction in which Tenant causes Landlord, 
without Landlord’s fault, to become involved or concerned. 

17.8 Assumption or Rejection in Bankruptcy.  If Tenant shall be adjudged bankrupt or if a 
trustee-in-bankruptcy shall be appointed for Tenant, Landlord and Tenant agree, to the extent 
permitted by law, to request that the trustee in bankruptcy shall determine within sixty (60) days 
thereafter whether to assume or reject this Lease. 

17.9 Subordinate to Loan Documents.   Any actions or remedies as described under this 
Article 17 are subject to and subordinate to the Loan Documents.  
 

ARTICLE 18 
RIGHTS PROVIDED TO TENANT WITH RESPECT TO 

TRANSACTIONS AFFECTING THE PREMISES 

18.1 Right to Execute Documents on Behalf of Landlord.  Landlord hereby irrevocably appoints 
and constitutes Tenant as Landlord’s agent and attorney-in-fact during the term of this Lease for 
purposes (and only the purposes) of executing any and all documents required to enter into and 
complete a transaction that has been approved by Landlord (to the extent required hereunder) and 
to take any other actions with respect to the Premises that Tenant is authorized to take on behalf of 
Landlord hereunder; provided, however, that this Section 18.1 shall not apply to any transaction 
involving a substitution or disposition of one or more of the underlying properties comprising the 
Premises pursuant to the terms of the applicable Sublease and the Landlord’s organizational 
documents.   If requested by Tenant, Landlord will execute any and all documents necessary or 
required in connection with such transaction, including any documentation required to confirm the 
power of attorney granted to Tenant hereunder.  Without limiting the generality of the foregoing, 
Tenant shall have the authority to request the release of reserve accounts held by a Lender and to 
provide any certification or other information required or requested by such Lender in connection 
therewith, and Tenant agrees to cause such funds to be used for their stated purpose. 

18.2 Notices and Service of Process.  Landlord hereby irrevocably designates Tenant as the 
agent to receive all notices including those notices required or permitted to be given to Landlord 
under the Loan Documents (including but not limited to service of any and all process in any suit, 
action or proceeding arising out of the Loan Documents) on behalf of Landlord pursuant to any 
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documentation entered into with respect to the Premises in accordance with this Lease, including 
all notices from the Lender pursuant to the terms of the Loan Documents.   

ARTICLE 19 
MISCELLANEOUS 

19.1 Successors and Assigns.  Each provision of this Lease shall extend to and shall bind and 
inure to the benefit not only of Landlord and Tenant, but also their respective heirs, legal 
representatives, successors and assigns, but this provision shall not operate to permit any transfer, 
assignment, mortgage, encumbrance, lien, charge or subletting contrary to the provisions of this 
Lease. 

19.2 Brokers.  Tenant represents that Tenant has dealt with no broker, finder, leasing agent or 
other person in connection with this Lease, and Tenant agrees to indemnify and hold Landlord 
harmless from all damages, liability and expense (including reasonable attorneys’ fees) arising from 
any claims or demands of any other broker or brokers or finders for any commission alleged to be 
due such broker or brokers or finders in connection with its having introduced Tenant to the 
Premises or participating in the negotiation with Tenant of this Lease. 

19.3 Modifications in Writing.  No modification, waiver or amendment of this Lease or of any 
of its conditions or provisions shall be binding unless in writing signed by or on behalf of Landlord 
and Tenant, and consented to in writing by Lender. 

19.4 Definition of Tenant; Delegation by Tenant to Subtenants.  The word “Tenant” whenever 
used herein shall be construed to mean Tenants or any one or more of them in all cases where there 
is more than one Tenant; and the necessary grammatical changes required to make the provisions 
hereof apply either to corporations or other organizations, partnerships or other entities, or 
individuals, shall in all cases be assumed as though in each case fully expressed herein. In all cases 
where there is more than one Tenant, the liability of each shall be joint and several.  In addition, 
the parties hereto acknowledge and agree that Tenant may assign its rights and obligations under 
this Master Lease Agreement to the Subtenants. 

19.5 Definition of Landlord.  The term “Landlord” as used in this Lease means only the owner 
or owners at the time being of the Premises so that in the event of any assignment, conveyance or 
sale, once or successively, of said Premises, or any assignment of this Lease by Landlord, said 
Landlord making such sale, conveyance or assignment shall be and hereby is entirely freed and 
relieved of all covenants and obligations of Landlord hereunder accruing after such sale, 
conveyance or assignment, and Tenant agrees to look solely to such purchaser, grantee or assignee 
with respect thereto. This Lease shall not be affected by any such assignment, conveyance or sale, 
and Tenant agrees to attorn to the purchaser, grantee or assignee. 

19.6 Headings.  The headings of Articles and Sections are for convenience only and do not limit, 
expand or construe the contents of the Sections. 

19.7 Time of Essence.  Time is of the essence of this Lease and of all provisions hereof. 

19.8 Default Rate of Interest.  All amounts (including, without limitation, Rent) owed by Tenant 
to Landlord pursuant to any provision of this Lease shall bear interest from the date due until paid 
at the annual rate of three percent (3%) in excess of the rate of interest announced from time to time 
by Wells Fargo, or its successors, as its prime, reference or corporate base rate, changing as and 
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when said prime rate changes, unless a lesser rate shall then be the maximum rate permissible by 
law with respect thereto, in which event said lesser rate shall be charged. 

19.9 Severability.  The invalidity of any provision of this Lease shall not impair or affect in any 
manner the validity, enforceability or effect of the rest of this Lease. 

19.10 Entire Agreement.  All understandings and agreements, oral or written, heretofore made 
between the parties hereto are merged in this Lease, which alone fully and completely expresses 
the agreement between Landlord (and its beneficiary, if any, and their agents) and Tenant. 

19.11 Force Majeure.  If Landlord fails to timely perform any of the terms, covenants and 
conditions of this Lease on Landlord’s part to be performed and such failure is due in whole or in 
part to any strike, lockout, labor trouble, civil disorder, inability to procure materials, failure of 
power, restrictive governmental laws and regulations, riots, insurrections, war, fuel shortages, 
accidents, casualties, acts of God, acts caused directly or indirectly by Tenant (or Tenant’s agents, 
employees, contractors, licensees or invitees) or any other cause beyond the reasonable control of 
Landlord, then Landlord shall not be deemed in default under this Lease as a result of such failure 
and any time for performance by Landlord provided for herein shall be extended by the period of 
delay resulting from such cause. 

19.12 Waiver of Trial by Jury.  It is mutually agreed by and between Landlord and Tenant that 
the respective parties hereto shall, and they hereby do, waive trial by jury in any action, proceeding 
or counterclaim brought by either of the parties hereto against the other on any matter whatsoever 
arising out of or in any way connected with this Lease, the relationship of Landlord and Tenant, 
Tenant’s use of or occupancy of the Premises or any claim of injury or damage and any emergency 
statutory or any other statutory remedy. If Landlord commences any summary proceeding for 
nonpayment of Rent, Tenant will not interpose any counterclaim of whatever nature or description 
in any such proceeding, but may pursue a separate action therefor. 

19.13 Nonwaiver.  No waiver of any condition expressed in this Lease shall be implied by any 
neglect of Landlord to enforce any remedy on account of the violation of such condition whether 
or not such violation be continued or repeated subsequently, and no express waiver shall affect any 
condition other than the one specified in such waiver and that one only for the time and in the 
manner specifically stated.  Without limiting Landlord’s rights under ARTICLE 11, it is agreed 
that no receipt of moneys by Landlord from Tenant after the termination in any way of the Term 
or of Tenant’s right of possession hereunder or after the giving of any notice shall reinstate, 
continue or extend the Term or affect any notice given to Tenant prior to the receipt of such moneys. 
It is also agreed that after the service of notice or the commencement of a suit or after final judgment 
for possession of the Premises, Landlord may receive and collect any moneys due, and the payment 
of said moneys shall not waive or affect said notice, suit or judgment. 

19.14 Notices.  All notices and demands required or desired to be given by either party to the 
other with respect to this Lease or the Premises shall be in writing and shall be delivered personally, 
sent by overnight courier service, prepaid, or sent by United States registered or certified mail, 
return receipt requested, postage prepaid, and addressed as herein provided.  Notices to or demands 
upon Tenant shall be addressed to Tenant at the address specified in Section 1.1 prior to its 
occupancy of the Premises and at the Premises following its occupancy of the Premises.  Notices 
to or demands upon Landlord shall be addressed to Landlord at the address specified in Section 1.1.  
Notices and demands shall be deemed given and served (i) upon receipt or refusal, if delivered 
personally, (ii) one (1) business day after deposit with an overnight courier service, or (iii) upon 
receipt or refusal, if deposited in the United States mails.  Facsimile transmission shall not be 
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deemed effective service of notice under this Lease.  Either party may change its address for receipt 
of notices by giving notice of such change to the other party in accordance herewith.  Notices and 
demands from Landlord to Tenant may be signed by Landlord, its beneficiary, the managing agent 
for the Premises or the agent of any of them. 

19.15 Title and Covenant Against Liens.  Landlord’s title is and always shall be paramount to the 
title of Tenant.  Nothing in this Lease contained shall empower Tenant to do any act which can, 
shall or may encumber the title of Landlord. Tenant covenants and agrees not to suffer or permit 
any lien of mechanics or materialmen to be placed upon or against the Premises or against Tenant’s 
leasehold interest in the Premises and, in case of any such lien attaching, to immediately pay and 
remove same.  Except as provided in Section 12.2, Tenant has no authority or power to cause or 
permit any lien or encumbrance of any kind whatsoever, whether created by act of Tenant, 
operation of law or otherwise, to attach to or be placed upon the Premises and any and all liens and 
encumbrances created by Tenant shall attach only to Tenant’s interest in the Premises.  If any such 
liens so attach and Tenant fails to pay and remove same within ten (10) days, Landlord, at its 
election, may pay and satisfy the same, and in such event the sums so paid by Landlord shall accrue 
with interest from the date of payment at the rate set forth in Section 19.8 for amounts owed 
Landlord by Tenant.  Such sums shall be deemed to be additional rent due and payable by Tenant 
at once without notice or demand. 

19.16  Exculpatory Provisions.  It is expressly understood and agreed by and between the parties 
hereto, anything herein to the contrary notwithstanding, that each and all of the representations, 
warranties, covenants, undertakings and agreements herein made on the part of Landlord while in 
form purporting to be the representations, warranties, covenants, undertakings and agreements of 
Landlord are nevertheless each and every one of them made and intended, not as personal 
representations, warranties, covenants, undertakings and agreements by Landlord or for the purpose 
or with the intention of binding Landlord personally, but are made and intended for the purpose 
only of subjecting Landlord’s interest in the Premises to the terms of this Lease and for no other 
purpose whatsoever, and in case of default hereunder by Landlord (or default through, under or by 
any of its beneficiaries, or agents or representatives of said beneficiaries) and that Tenant shall look 
solely to the interests of Landlord in the Premises. 

19.17  Third Party Beneficiary.  Lender is hereby expressly intended to be a third party beneficiary 
of the provisions contained herein. 

19.18  Disposition of Premises.  In the event that the entire Premises are sold, transferred, merged 
or exchanged pursuant to Section 721 of the Code with respect to the Premises (collectively, a 
“Disposition”) by Landlord to a third party, this Lease shall terminate, provided however if at the 
time the Premises is sold there is any Mortgage currently outstanding which requires the consent 
of Lender for such Disposition, Landlord shall be required to obtain Lender’s consent to terminate 
this Lease in accordance with the terms of the Mortgage. 

19.19  Limitation on Tenant’s Duties and Obligations.  Notwithstanding anything to the contrary 
contained in this Lease, all duties and obligations of Tenant under this Lease shall be subject to the 
following modifications, as needed: 

  (a) all duties and obligations of Tenant under this Lease shall in each case comply 
with or exceed those obligations and duties required under the Loan Documents; and 

  (b) subject to Section 19.19(a), all duties and obligations of Tenant under this 
Lease shall be strictly limited to, and shall not exceed in any manner, the duties and obligations 
imposed upon the Subtenants under the Subleases, including but not limited to, the duties and 
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obligations provided under Articles 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 16, 17 and Section 1.7 of this 
Lease.   

19.20 Loan Documents.  Notwithstanding anything to the contrary contained in this Lease, 
Tenant shall at all times cause the Premises to be in compliance with all applicable provisions of 
the Loan Documents. 

 19.21 Reserve Accounts.  The Landlord will reserve approximately $1,209,119 to be used for 
future repairs and replacements at the Premises and operational and asset management costs 
incurred in the course of managing the Premises and the portfolio, including unreimbursed tax and 
insurance payments, and bank, accounting, tax, and filing fees incurred by Master Lessee on behalf 
of the Landlord (the “Reserve Account”). 

19.22 Transfer Distribution.  Subject to compliance with applicable provisions of the Loan 
Documents, and notwithstanding any other provisions herein, in the event of a Transfer Distribution 
(as defined in Section 9.2 of the Trust Agreement of Landlord), the parties hereto expressly 
acknowledge and agree that Landlord shall assign its interest in this Lease to the LLC (as defined 
in Section 9.2 of the Trust Agreement of Landlord). Unless otherwise provided to Tenant in writing 
by the LLC, this Lease shall not terminate upon such assignment. 

19.23 Governing Law. This Lease shall be construed and enforced in accordance with the laws 
of the State of Delaware without regard to any applicable conflicts of laws principles that would 
require the application of the law of any other jurisdiction and venue with respect to any action to 
construe or enforce this Lease shall be laid in the State where the Premises is located. 

19.24 Tax Matters.  Landlord and Tenant hereby acknowledge and agree that (i) for all Federal, 
state and local income tax purposes (A) Landlord shall be treated as the owner, and Tenant as the 
tenant, of the Premises, and (B) this Lease shall be treated as a true lease and not as a financing, 
partnership or other tax classification and (ii) it shall file all Federal, state and local income tax 
returns in a manner consistent with the foregoing. 

[Signatures follow on next page.]  





 

 

EXHIBIT A 
 

PROPERTIES INFORMATION AND LEGAL DESCRIPTIONS 
 
 
Pick N Save – Menomonee Falls, WI 

 
 
Pick N Save – Sussex, WI 
 

 
 
 
 
 
 
 
  



 

 

EXHIBIT B 

ASSIGNED LEASES 

Property: Property Name Full Address 
Pick ‘n Save N77 W 14435 Appleton Avenue, Menomonee 

Falls, Wisconsin 53051 

Pick ‘n Save N65 W 24838 Main Street, Sussex, Wisconsin 
53089 

 



 

 

EXHIBIT C 

ANNUAL BASE RENT 

 
The Annual Base Rent for each year of the Master Lease shall be as follows: 

Year 1 $2,368,056 

Year 2 $2,376,862 

Year 3 $2,376,862 

Year 4 $2,376,862 

Year 5 $2,394,061  

Year 6 $2,419,549  

Year 7 $2,427,838  
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LIMITED LIABILITY COMPANY AGREEMENT  
OF 

[____], LLC 
 

This Limited Liability Company Agreement, effective as of the Formation Date, is entered into by and 
between ExchangeRight Asset Management, LLC, a California limited liability company as Managing Member and 
ExchangeRight Net Leased Portfolio 36 DST, a Delaware statutory trust as the Initial Member, pursuant to the Act 
on the following terms and conditions.   

RECITALS 

WHEREAS, the Trust was established to acquire and hold the Real Estate and sell Beneficial Interests in 
such Trust to the Beneficial Owners pursuant to that certain Private Placement Memorandum dated as of July 1, 
2020 (the “Memorandum”); 

WHEREAS, the Manager has determined that a conversion of the Trust Estate to the Company in exchange 
for all of the Company's Class A Units and a subsequent distribution of the Class A Units to the Beneficial Owners 
in exchange for, and in termination of, their Beneficial Interests should be made pursuant to Section 9.2 of the Trust 
Agreement in order to preserve and protect the Trust Estate; 

WHEREAS, on the Formation Date, ExchangeRight Asset Management, LLC formed the Company; 

WHEREAS, ExchangeRight Asset Management, LLC will contribute cash to the Company in exchange for 
one Class B Unit; 

WHEREAS, in order to preserve and protect the Trust Estate, the Manager will cause the Trust to (i) 
contribute the Trust Estate to the Company in exchange for all of the Class A Units and (ii) immediately thereafter 
distribute all of the Class A Units to the Beneficial Owners (in the amounts reflected on Exhibit C attached hereto) 
in exchange for, and in termination of, their Beneficial Interests; 

WHEREAS, the Managing Member will admit the Beneficial Owners as Members of the Company at the 
time of the Trust's distribution to the Beneficial Owners of the Class A Units and the interest of the Trust as Initial 
Member in the Company will become null and void; and 

WHEREAS, immediately upon termination of the Beneficial Interests and the admission of the Owners as 
Members of the Company, the Trust will terminate; 

NOW THEREFORE, ExchangeRight Asset Management, LLC as Managing Member and the Trust as the 
Initial Member agree that the Company shall be governed by and operated pursuant to the Act and the terms of this 
Agreement as hereinafter set forth. 

1. Organization. 

1.1 Formation.  On the Formation Date, ExchangeRight Asset Management, LLC filed a Certificate of 
Formation with the office of the Division of Corporations of Delaware in accordance with and pursuant to the Act to 
form the Company.  

1.2 Name and Place of Business.  The name of the Company shall be [____], LLC.  The Managing 
Member may change such name, change such place of business or establish additional places of business of the 
Company as the Managing Member may determine to be necessary or desirable. 

1.3 Business and Purpose of the Company.  The nature of the business and the purposes to be 
conducted and promoted by the Company are to engage solely in the following activities:  
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1.3.1 To own, hold, sell, assign, transfer, operate, lease, mortgage, pledge and otherwise deal 
with the Property.   

1.3.2 To exercise all powers enumerated in the Act if necessary or convenient to the conduct, 
promotion or attainment of the business or purposes otherwise set forth herein. 

1.3.3 Notwithstanding anything to the contrary set forth in paragraphs 1.3.1 and 1.3.2 above, 
since its formation and thereafter until the Loan is paid in full, the Company will (i) be organized solely for the 
purpose of owning the Real Estate, (ii) not engage in any business unrelated to the ownership of the Real Estate, and 
(iii) not have any assets other than those related to the Real Estate.  After the repayment of the Loan in full, such 
purposes may be amended or expanded as determined by the Managing Member. 

1.4 Term.  The term of the Company shall terminate as provided in Section 14 of this Agreement; 
provided, however, that the Company may not be dissolved at any time until the Loan is paid in full. 

1.5 Required Filings.  The Managing Member shall execute, acknowledge, file, record and/or publish 
such certificates and documents, as may be required by this Agreement or by law in connection with the formation 
and operation of the Company. 

1.6 Registered Office and Registered Agent.  The Company’s initial registered office and initial 
registered agent shall be as provided in the Certificate of Formation.  The registered office and registered agent may 
be changed from time to time by the Managing Member by filing the address of the new registered office and/or the 
name of the new registered agent pursuant to the Act. 

1.7 Certain Transactions.  Any Member, or any Affiliate of a Member, or any shareholder, officer, 
director, employee, partner, member or any Person owning an interest therein, may engage in or possess an interest 
in any other business or venture of any nature or description, whether or not competitive with the Company 
including, but not limited to, the acquisition, syndication, ownership, financing, leasing, operation, maintenance, 
management, brokerage, construction and development of property similar to the Property that consists of real 
property and no Managing Member, Member or other Person or entity shall have any interest in such other business 
or venture by reason of their interest in the Company.  

1.8 Independent Director.  Upon the occurrence of any event that causes the Managing Member to 
cease to be a member of the Company (other than (i) upon an assignment by the Managing Member of its Class B 
Unit and the admission of the transferee pursuant to 11.1, or (ii) the resignation of the Managing Member and the 
admission of a replacement manager pursuant to Section 10), the Person acting as an Independent Director pursuant 
to Section 7.10.2 shall, without any action of any Person and simultaneously with the Managing Member ceasing to 
be a member of the Company, automatically be admitted to the Company as a Special Member and shall continue 
the Company without division or dissolution.  No Special Member may resign from the Company or transfer its 
rights as Special Member unless (i) a successor Special Member has been admitted to the Company as Special 
Member by executing a counterpart to this Agreement, and (ii) such successor has also accepted its appointment as 
Independent Director pursuant to Section 7.10.2; provided, however, the Special Member shall automatically cease 
to be a member of the Company upon the admission to the Company of a substitute Managing Member.  Each 
Special Member shall be a member of the Company that has no interest in the profits, losses and capital of the 
Company and has no right to receive any distributions of Company assets.  Pursuant to Section 18-301 of the Act, a 
Special Member shall not be required to make any capital contributions to the Company and shall not receive a 
limited liability company interest in the Company.  A Special Member, in its capacity as Special Member, may not 
bind the Company.  Except as required by any mandatory provision of the Act, each Special Member, in its capacity 
as Special Member, shall have no right to vote on, approve or otherwise consent to any action by, or matter relating 
to, the Company, including, without limitation, the merger, consolidation or conversion of the Company.  In order to 
implement the admission to the Company of any Special Member, each Person acting as an Independent Director 
pursuant to Section 7.10.2 shall execute a counterpart to this Agreement.  Prior to its admission to the Company as 
Special Member, each Person acting as an Independent Director pursuant to Section 7.10.2 shall not be a member of 
the Company. 

2. Definitions.  Definitions for this Agreement are set forth on Exhibit A and are incorporated herein. 
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3. Capitalization and Financing. 

3.1 Members’ Capital Contributions. 

3.1.1 Initial Member; Contribution of the Managing Member.  The Trust, as the Initial 
Member, shall contribute the Trust Estate to the Company in exchange for all of the authorized Class A Units in the 
Company.  The Trust shall then distribute the Class A Units to the Beneficial Owners in proportion to and in 
exchange for, and in termination of, their Beneficial Interests in the Trust.  ExchangeRight Asset Management, LLC 
shall contribute the amount of cash reflected on Exhibit C attached hereto to the Company in exchange for the one 
Class B Unit authorized under this Agreement.  

3.1.2 Units.  The Company is hereby authorized to issue ten thousand (10,000) Class A Units 
which shall first be issued to the Initial Member and then be distributed to the Beneficial Owners as contemplated 
under Section 3.1.1 and to admit the Beneficial Owners as Members of the Company.   In addition, the Company is 
hereby authorized to issue one (1) Class B Unit to ExchangeRight Asset Management, LLC. Upon distribution of 
the Class A Units to the Beneficial Owners, they shall automatically be admitted as Members and they shall be 
bound by this Agreement without further action on their part, in accordance with and as contemplated by Section 
10.10 of the Trust Agreement. 

3.1.3 Liabilities of Members.  Except as specifically provided in this Agreement, neither the 
Managing Member nor any Member shall be required to make any additional contributions to the Company and no 
Managing Member or Member shall be liable for the debts, liabilities, contracts, or any other obligations of the 
Company, nor shall the Managing Member or the Members be required to lend any funds to the Company or to 
repay to the Company, any Member, or any creditor of the Company any portion of the capital contributed to the 
Company by the Members.   

3.1.4 Certificates.  The Managing Member may, in its sole discretion, determine to issue 
certificates to the Members representing the Membership Interests held by each Member.  In the event that 
certificates representing Membership Interests are issued, such certificates will bear the following legends: 

“THE SALE, PLEDGE, HYPOTHECATION, TRANSFER, ASSIGNMENT OR OTHER 
DISPOSITION OR ENCUMBRANCE OF THE MEMBERSHIP INTEREST REPRESENTED 
BY THIS CERTIFICATE IS SUBJECT TO RESTRICTION PURSUANT TO THE LIMITED 
LIABILITY COMPANY AGREEMENT (THE “AGREEMENT”).  THIS MEMBERSHIP 
INTEREST MAY NOT BE SOLD, PLEDGED, HYPOTHECATED, TRANSFERRED, 
ASSIGNED OR OTHERWISE DISPOSED OF OR ENCUMBERED, EXCEPT IN STRICT 
ACCORDANCE WITH SUCH AGREEMENT.  A TRANSFEREE OF THE MEMBERSHIP 
INTEREST REPRESENTED HEREBY SHALL BE BOUND BY THE AGREEMENT.  COPIES 
OF THE AGREEMENT MAY BE OBTAINED UPON WRITTEN REQUEST TO THE 
MANAGING MEMBER OF THE COMPANY. 
 
THE MEMBERSHIP INTEREST REPRESENTED BY THIS CERTIFICATE HAS NOT BEEN 
REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, OR THE STATE 
SECURITIES LAWS OF ANY STATE.  WITHOUT SUCH REGISTRATION, SUCH 
MEMBERSHIP INTEREST MAY NOT BE SOLD, PLEDGED, HYPOTHECATED OR 
OTHERWISE TRANSFERRED OR ENCUMBERED AT ANY TIME WHATSOEVER, 
EXCEPT UPON DELIVERY TO THE COMPANY OF AN OPINION OF COUNSEL 
SATISFACTORY TO THE COMPANY THAT REGISTRATION IS NOT REQUIRED FOR 
SUCH TRANSFER AND/OR THE SUBMISSION TO THE COMPANY OF SUCH OTHER 
EVIDENCE AS MAY BE SATISFACTORY TO THE COMPANY TO THE EFFECT THAT 
ANY SUCH TRANSFER WILL NOT BE IN VIOLATION OF THE SECURITIES ACT OF 
1933, AS AMENDED, AND/OR APPLICABLE STATE SECURITIES LAWS AND/OR ANY 
RULE OR REGULATION PROMULGATED THEREUNDER.” 
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3.2 Managing Member Loans.  Provided it does not violate or conflict with the Loan Documents, the 
Managing Member or its Affiliates may, but will have no obligation to, make loans to the Company to pay expenses 
and other obligations of the Company.  Any such loan shall bear interest at the actual cost of funds to the Managing 
Member and provide for the payment of principal and any accrued but unpaid interest in accordance with the terms 
of the promissory note evidencing such loan, but in no event later than division or dissolution of the Company. 

3.3 Company Loans.  Subject to the terms of the Loan Documents and this Agreement, the Company 
may obtain, in the sole and absolute discretion of the Managing Member, loans, including loans to refinance any real 
property owned by the Company. 

4. Allocation of Tax Items. 

4.1 Allocation of Income and Loss.  For each fiscal year, the income and loss of the Company shall be 
allocated to the Members in proportion to their Class A Units.  No income or loss of the Company shall be allocated 
to a Member as a result of its ownership of a Class B Unit. 

4.2 Allocation Among Class A Units.  Except as otherwise provided in this Agreement, all 
Distributions and allocations made to the Class A Units shall be in the ratio of the number of Class A Units held by 
each such Member on the date of such allocation (which allocation date shall be deemed to be the last day of each 
month) to the total outstanding Class A Units as of such date, and, except as otherwise provided in this Agreement 
without regard to the number of days during such month that the Class A Units were held by each Member.     

4.3 Allocation of Company Items.  Except as otherwise provided herein, whenever a proportionate 
part of income or loss is allocated to a Member, every item of income, gain, loss or deduction entering into the 
computation of such income or loss, and every item of credit or tax preference related to such allocation and 
applicable to the period during which such income or loss was realized, shall be allocated to the Member in the same 
proportion. 

4.4 Assignment.  In the event of the transfer, assignment, sale or other disposition of a Class A Unit, 
the income and loss shall be apportioned as between the Member and his or her assignee based upon the number of 
months of their respective ownership during the year in which the assignment occurs, without regard to the results of 
the Company’s operations during the period before or after such assignment.  Distributions shall be made to the 
holder of record of the Class A Units as of the date of the Distribution.  An assignee that acquires Class A Units 
during the first 15 days of a month will receive any allocations relative to such month.  An assignee that acquires 
Class A Units on or after the sixteenth day of a month will be treated as acquiring his or her Class A Units on the 
first day of the following month. 

4.5 Consent of Members.  The methods for allocating income and loss are hereby expressly consented 
to by each Member as a condition of becoming a Member.  Each Member will cooperate with the Partnership 
Representative and do or refrain from doing any or all things reasonably requested by the Partnership Representative 
including as needed to comply with the Revised Partnership Audit Procedures. 

4.6 Withholding Obligations. 

4.6.1 If the Company is required (as determined in good faith by the Managing Member) to 
make a payment to discharge any legal obligation on the part of the Company or the Managing Member to make 
payments to any governmental authority with respect to any federal, foreign, state or local tax arising as a result of a 
Member’s interest in the Company, (a “Tax Payment”) then, notwithstanding any other provision of this Agreement 
to the contrary, the amount of any such Tax Payment shall be deemed to be a loan by the Company to such Member, 
which loan shall bear interest at the Prime Rate and be payable to the Company upon demand or by a reduction to 
any Distribution which otherwise would be made to such Member. 

4.6.2 If and to the extent the Company is required to make any Tax Payment with respect to 
any Member, either (i) such Member’s proportionate share of any Distribution subsequent the Tax Payment shall be 
reduced by the amount of such Tax Payment, or (ii) such Member shall pay to the Company prior to such 
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Distribution an amount of cash equal to such Tax Payment.  In the event any portion of a Distribution in kind is 
retained by the Company pursuant to clause (i) above, such retained property may, in the discretion of the Managing 
Member, either (A) be distributed to the other Members, or (B) be sold by the Company to generate the cash 
necessary to repay any deemed loan arising from such Tax Payment.  If the property is sold, then only for purposes 
of the allocation of tax items under this Section 4, any gain or loss from such sale or exchange shall be allocated to 
the Member to whom the Tax Payment relates.  If the property is sold at a gain, and the Company is required to 
make any Tax Payment as a result of such gain, the Member to whom the gain is allocated shall pay the Company, 
prior to the due date of such Tax Payment, an amount of cash equal to such Tax Payment. 

4.6.3 The Managing Member shall be entitled to hold back any Distribution to any Member to 
the extent the Managing Member believes in good faith that a Tax Payment will be required with respect to such 
Member in the future and the Managing Member believes that there will not be sufficient subsequent Distributions 
to recover amounts paid pursuant to Section 4.6.2 with respect to such Tax Payment. 

5. Distributions. 

5.1 Distributable Cash.  Except as provided in Section 5.2 and as otherwise provided in Section 14, 
Distributable Cash with respect to each calendar year shall be distributed to the Members in proportion to their Class 
A Units.  No Distributable Cash shall be distributed to a Member as a result of its owning a Class B Unit. 

5.2 Restrictions.  The Company intends to make periodic distributions of substantially all cash 
determined by the Managing Member to be distributable, subject to the following:  (i) Distributions may be 
restricted or suspended for periods when the Managing Member determines in its reasonable discretion that it is in 
the best interest of the Company; (ii) all Distributions are subject to the payment, and the maintenance of reasonable 
reserves for payment, of Company obligations; and (iii) all Distributions shall be paid only to the extent that all 
currently due operating expenses have been paid or otherwise provided for and all amounts then due and payable 
under the Loan Documents have been paid or otherwise provided for.  

6. Compensation to the Managing Member and its Affiliates. 

6.1 Managing Member’s and Affiliates’ Compensation.  The Managing Member and its Affiliates shall be 
entitled to receive an administrative fee, a finance coordination fee, real estate commissions, and other compensation 
for any service performed on behalf of the Company, including services performed in its capacity as Managing 
Member.  Such fees shall not exceed the then customary rate for similar services.  The Managing Member and its 
Affiliates shall also be entitled to receive leasing commissions, property management fees, and construction 
management fees, including in connection with renovation and remodeling, with respect to the operation of the 
Property, legal appearance fees, refinancing fees, and fees for protesting or appealing property tax assessments with 
respect to the Property, as long as such fees do not exceed the then customary rate for similar services.  Such fees, 
commissions and other compensation shall be paid to the Managing Member and its Affiliates, as the case may be, 
before the payment to Members of Distributable Cash, if any.  

6.2 Company Expenses. 

6.2.1 Operating Expenses.  Subject to the limitations set forth in Section 6.2.2, the Company 
shall pay directly, or reimburse the Managing Member as the case may be, for all of the costs and expenses of the 
Company’s operations, including, without limitation, the following costs and expenses:  (i) all Organization 
Expenses advanced or otherwise paid by the Managing Member; (ii) all costs of personnel employed by the 
Company and directly involved in the Company’s business; (iii) all compensation due to the Managing Member or 
its Affiliates as provided in Section 6.1; (iv) all costs of personnel employed by the Managing Member or its 
Affiliates and directly involved in the business of the Company; (v) all costs of borrowed money, taxes and 
assessments on the Property and other taxes applicable to the Company; (vi) legal, accounting, audit, brokerage, and 
other fees; (vii) fees and expenses paid to independent contractors, mortgage bankers, real estate brokers, and other 
agents; (viii) costs of owning, developing, improving, operating, and disposing of the Property; (ix) expenses 
incurred in connection with the development, alteration, maintenance, repair, remodeling, refurbishment, leasing and 
operation of the Property; (x) all expenses incurred in connection with the maintenance of Company books and 
records, the preparation and dissemination of reports, tax returns or other information to the Members and the 
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making of Distributions to the Members; (xi) expenses incurred in preparation and filing reports or other 
information with appropriate regulatory agencies; (xii) expenses of insurance as required in connection with the 
business of the Company, other than any insurance insuring the Managing Member against losses for which it is not 
entitled to be indemnified under Section 7.7; (xiii) costs incurred in connection with any litigation in which the 
Company may become involved, or any examination, investigation, or other proceedings conducted by any 
regulatory agency, including legal and accounting fees; (xiv) the actual costs of goods and materials used by or for 
the Company; (xv) the costs of services that could be performed directly for the Company by independent parties 
such as legal, accounting, secretarial or clerical, reporting, transfer agent, data processing and duplicating services 
but which are in fact performed by the Managing Member or its Affiliates, but not in excess of the lesser of:  (a) the 
actual costs to the Managing Member or its Affiliates of providing such services; or (b) the amounts which the 
Company would otherwise be required to pay to independent parties for comparable services in the same geographic 
locale; (xvi) expenses of Company administration, accounting, documentation and reporting, (xvii) expenses of 
revising, amending, modifying, or terminating this Agreement; (xviii) all travel expenses incurred in connection 
with the Company’s business, including travel to and from the Property; and (xix) all other costs and expenses 
incurred in connection with the business of the Company exclusive of those set forth in Section 6.2.2.  All payments 
set forth herein shall be paid from any funds available after payment of, or other provision for, all other currently 
due operating expenses for the Property and all currently due amounts under the Loan Documents. 

6.2.2 Managing Member Overhead.  Except as set forth in this Section 6, the Managing 
Member and its Affiliates shall not be reimbursed for overhead expenses incurred in connection with the Company, 
including but not limited to rent, depreciation, utilities, capital equipment, or other administrative items. 

7. Authority and Responsibilities of the Managing Member. 

7.1 Management.  The Managing Member shall manage the business and affairs of the Company 
under the direction of the Board of Directors.  Except as otherwise set forth in this Agreement and the Certificate of 
Formation, and to the maximum extent permitted by law, the Managing Member shall have full and complete 
authority, power and discretion to manage and control the business, affairs and properties of the Company, to make 
all decisions regarding those matters and to perform any and all other acts or activities customary or incident to the 
management of the Company’s business, subject only to the direction of the Board of Directors. 

7.2 Number, Tenure and Qualifications.  The Company shall have one Managing Member, which 
shall be ExchangeRight Asset Management, LLC.  The Managing Member shall hold office until such Managing 
Member is removed or withdraws or resigns.  

7.3 Managing Member Authority.  The Managing Member shall have all authority, rights and powers 
conferred by law (subject only to Section 7.1, Section 7.4 and Section 9 hereof and the Certificate of Formation) and 
those required or appropriate to the management of the Company’s business, as limited by Section 1.3, which, by 
way of illustration but not by way of limitation, shall include the right, authority and power to cause the Company 
to: 

7.3.1 Take all actions relating to the management of the Property; 

7.3.2 Hold, develop, lease, rent, operate, sell, exchange, invest, re-invest, subdivide and 
otherwise dispose of the Property; 

7.3.3 Borrow money, and, if security is required therefor, pledge or mortgage or subject the 
Property to any security device, obtain replacements of any mortgage or other security device and to prepay, in 
whole or in part, refinance, increase, modify, consolidate, or extend any mortgage or other security device, 
including, but not limited to the right, authority and power to renegotiate the terms of the Loan with the Lender.  All 
of the foregoing shall be on such terms and in such amounts as the Managing Member, in its sole discretion, deems 
to be in the best interest of the Company and subject to any restrictions or limitations established under the Loan 
Documents; 
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7.3.4 Place record title to, or the right to use, Property in the name or names of a nominee or 
nominees for any purpose convenient or beneficial to the Company; 

7.3.5 Enter into such contracts and agreements as the Managing Member determines to be 
reasonably necessary or appropriate in connection with the Company’s business and purpose (including contracts 
with Affiliates of the Managing Member), and any contract of insurance that the Managing Member deems 
necessary or appropriate for the protection of the Company and the Managing Member, including errors and 
omissions insurance, for the conservation of Company assets, or for any purpose convenient or beneficial to the 
Company; 

7.3.6 Employ persons, who may be Affiliates of the Managing Member, in the operation and 
management of the business of the Company; 

7.3.7 Prepare or cause to be prepared reports, statements, and other relevant information for 
distribution to the Members; 

7.3.8 Open accounts and deposit and maintain funds in the name of the Company in banks, 
savings and loan associations, “money market” mutual funds and other instruments as the Managing Member may 
deem in its discretion to be necessary or desirable; 

7.3.9 Make or revoke any of the elections referred to in the Code (the Managing Member shall 
have no obligation to make any such elections); 

7.3.10 Select as its accounting year a calendar or fiscal year as may be approved by the Internal 
Revenue Service (the Company initially intends to adopt the calendar year); 

7.3.11 Determine the appropriate accounting method or methods to be used by the Company; 

7.3.12 In addition to any amendments otherwise authorized herein, amend this Agreement 
without any action on the part of the Members by special or general power of attorney or otherwise to: 

(a) Add to the representations, duties, services or obligations of the Managing 
Member or its Affiliates, for the benefit of the Members; 

(b) Cure any ambiguity or mistake, correct or supplement any provision herein that 
may be inconsistent with any other provision herein, or make any other provision with respect to matters or 
questions arising under this Agreement that will not be inconsistent with the provisions of this Agreement; 

(c) Delete or add any provision of this Agreement required to be so deleted or added 
for the benefit of the Members by the staff of the Securities and Exchange Commission or by a state “Blue 
Sky” Commissioner or similar official; 

(d) Amend this Agreement to reflect the addition or substitution of Members; 

(e) Minimize the adverse impact of, or comply with, any final regulation of the 
United States Department of Labor, or other federal agency having jurisdiction, defining “plan assets” for 
ERISA purposes; 

(f) Reconstitute the Company under the laws of another state if beneficial;  

(g) Execute, acknowledge and deliver any and all instruments to effectuate the 
foregoing, including the execution, acknowledgment and delivery of any such instrument by the attorney-
in-fact for the Managing Member under a special or limited power of attorney, and to take all such actions 
in connection therewith as the Managing Member shall deem necessary or appropriate with the signature of 
the Managing Member acting alone; and 
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(h) Make any changes to this Agreement as requested or required by the Lender that 
may be required to obtain financing or any refinancing of the Loan, as needed. 

7.3.13 Require in any Company contract that the Managing Member shall not have any personal 
liability, but that the person or entity contracting with the Company is to look solely to the Company and its assets 
for satisfaction; 

7.3.14 Lease personal property for use by the Company; 

7.3.15 Establish reserves from income in such amounts as the Managing Member may deem 
appropriate; 

7.3.16 Temporarily invest the proceeds from the sale of Units in short-term, highly-liquid 
investments; 

7.3.17 Provided it does not violate or conflict with the Loan Documents, make secured or 
unsecured loans to the Company and receive interest at the rates set forth herein;  

7.3.18 Redeem or repurchase Units on behalf of the Company; 

7.3.19 Identify a successor Managing Member before the resignation, expulsion, division or 
dissolution of the Managing Member; 

7.3.20 Enter into any partnership or venture.  

7.4 Restrictions on Managing Member’s Authority.  Subject to the balance of the terms of this 
Agreement and the Certificate of Formation, neither the Managing Member nor any Affiliates shall have authority, 
without a Super Majority Vote of the Units, to: 

7.4.1 Enter into contracts with the Company that would bind the Company after the expulsion, 
withdrawal, Event of Insolvency, or other cessation to exist of the Managing Member, or to continue the business of 
the Company after the occurrence of such event; 

7.4.2 Use or permit any other Person to use Company funds or assets in any manner except for 
the exclusive benefit of the Company; 

7.4.3 Alter the primary purpose of the Company;  

7.4.4 Except for the Real Estate, or an undivided interest therein, sell or lease to the Company 
any real property in which the Managing Member or any Affiliate has any interest; 

7.4.5 Admit another Person or entity as the Managing Member, except with the consent of the 
Members as provided in this Agreement; 

7.4.6 Reinvest Cash from Operations in any additional real property other than the Real Estate;  

7.4.7 Enter into any agreement imposing personal liability on any Member; or 

7.4.8 Commingle the Company funds with those of any other Person or entity, except for 
(i) the temporary deposit of funds in a bank checking account for the sole purpose of making Distributions 
immediately thereafter to the Members or (ii) funds attributable to the Property and held for use in the management 
of the operations of the Property. 

7.5 Responsibilities of the Managing Member.  The Managing Member shall: 
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7.5.1 Have a fiduciary responsibility for the safekeeping and use of all the funds and assets of 
the Company; 

7.5.2 Devote such of its time and business efforts to the business of the Company as it shall in 
its discretion, exercised in good faith, determine to be necessary to conduct the business of the Company for the 
benefit of the Company and the Members; 

7.5.3 File and publish all certificates, statements, or other instruments required by law for 
formation, qualification and operation of the Company and for the conduct of its business in all appropriate 
jurisdictions; 

7.5.4 Cause the Company to be protected by public liability, property damage and other 
insurance determined by the Managing Member in its discretion to be appropriate to the business of the Company;  

7.5.5 At all times use its best efforts to meet applicable requirements for the Company to be 
classified, for federal income tax purposes, as a partnership and not as an association taxable as a corporation; 

7.5.6 Represent the Company and the Members, at the Company’s expense, as Partnership 
Representative (with all powers and responsibilities granted to a Partnership Representative) in connection with all 
examinations by tax authorities of the Company’s affairs, and any other tax administrative or judicial proceeding 
regarding the tax treatment of items of Company income, loss, deduction or credit, or any other matter reflected in 
the Company’s returns, and, if reasonably determined to be in the best interest of the Members, the Partnership 
Representative is authorized to take any action in connection with any tax examination, audit, administrative or 
judicial proceeding of the Company to the extent permitted by applicable law, including the authority to agree to 
final Company administrative adjustments or file a petition for a readjustment of the Company items in question 
with the applicable court; 

7.5.7 Initiate, settle and defend legal actions on behalf of the Company; 

7.5.8 Admit itself as a Member; 

7.5.9 Merge or combine the Company or “roll-up” the Company into a partnership, limited 
liability company or other entity with a Majority Vote of the Units;  

7.5.10 Place all or a portion of the Property in a single purpose or bankruptcy remote entity, or 
otherwise structure or restructure the Company to accommodate any financing for all or a portion of the Property;  

7.5.11 Perform any and all other acts which the Managing Member is obligated to perform 
hereunder; and 

7.5.12 Execute, acknowledge and deliver any and all instruments to effectuate the foregoing and 
take all such actions in connection therewith as the Managing Member may deem necessary or appropriate.  The 
Managing Member may, on behalf and in the name of the Company, execute any and all documents or instruments. 

7.6 Administration of Company.  So long as it is the Managing Member and the provisions of this 
Agreement for compensation and reimbursement of expenses of the Managing Member are observed, the Managing 
Member shall have the responsibility of providing continuing administrative and executive support, advice, 
consultation, analysis and supervision with respect to the functions of the Company, including decisions regarding 
the sale or refinancing or other disposition of the Property, and compliance with federal, state and local regulatory 
requirements and procedures.  In this regard, the Managing Member may retain the services of such Affiliates or 
unaffiliated parties as the Managing Member may deem appropriate to provide management and financial 
consultation and advice, and may enter into agreements for the management and operation of Company assets. 

7.7 Indemnification of Managing Member. 
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7.7.1 The Managing Member, its shareholders, Affiliates, officers, directors, partners, 
managers, members, employees, agents and assigns, shall not be liable for, and shall be indemnified and held 
harmless (to the extent of the Company’s assets) from, any loss or damage incurred by them, the Company or the 
Members in connection with the business of the Company, including costs and reasonable attorneys’ fees and any 
amounts expended in the settlement of any claims of loss or damage resulting from any act or omission performed or 
omitted in good faith, which shall not constitute gross negligence or willful malfeasance, pursuant to the authority 
granted, to promote the interests of the Company.  Moreover, the Managing Member shall not be liable to the 
Company or the Members because any taxing authorities disallow or adjust any deductions or credits, or adjust any 
income, reflected on any tax return filed by the Company. 

7.7.2 Notwithstanding anything contained herein to the contrary, any indemnification of the 
Managing Member or any Member shall be fully subordinated to any obligations encumbering the Property 
(including, without limitation, the Loan Documents which secure the Loan) and such indemnification shall not 
constitute a claim against the Company in the event that cash flow in excess of amounts necessary to pay holders of 
such obligations is insufficient to pay such indemnification obligations. 

 
7.8 No Personal Liability for Return of Capital.  The Managing Member shall not be personally liable 

or responsible for the return or repayment of all or any portion of the capital contributed by any Member to the 
Company or any loan made by any Member to the Company, it being expressly understood that any such return of 
capital or repayment of any loan shall be made solely from the assets (which shall not include any right of 
contribution from any Member) of the Company.  The Company will, to the fullest extent to which it is empowered 
to do so by the Act or any other applicable law, indemnify and make advances for expenses to any person who was 
or is a party, or is threatened to be made a party, to any threatened, pending or completed action, suit or proceeding, 
whether civil, criminal, administrative or investigative, by reason of the fact that it is or was a Managing Member of 
the Company, against losses, damages, expenses (including attorneys’ fees), judgments, fines and amounts 
reasonably incurred by it in connection with such action, suit or proceeding. 

7.9 Authority as to Third Persons. 

7.9.1 No third party dealing with the Company shall be required to investigate the authority of 
the Managing Member or secure the approval or confirmation by any Member of any act of the Managing Member 
in connection with the Company business.  No purchaser of any property or interest owned by the Company shall be 
required to determine the right to sell or the authority of the Managing Member to sign and deliver any instrument of 
transfer on behalf of the Company, or to see to the application or distribution of revenues or proceeds paid or 
credited in connection therewith. 

7.9.2 The Managing Member shall have full authority to execute on behalf of the Company any 
and all agreements, contracts, conveyances, deeds, mortgages and other instruments, and the execution thereof by 
the Managing Member, executing on behalf of the Company, shall be the only execution necessary to bind the 
Company thereto.  No signature of any Member shall be required. 

7.9.3 The Managing Member shall have the right by separate instrument or document to 
authorize one or more individuals or entities to execute leases and lease-related documents on behalf of the 
Company and any leases and documents executed by such agent shall be binding upon the Company as if executed 
by the Managing Member. 

7.10 Board of Director and Officers.   

7.10.1 Board of Directors.  In accordance with Section 7.1 and subject to Section 9, the business 
and affairs of the Company shall be managed by or under the direction of a Board of one or more Directors 
designated by the Managing Member.  Subject to Section 7.10.2, the Managing Member may determine at any time 
in its sole and absolute discretion the number of Directors to constitute the Board.  The authorized number of 
Directors may be increased or decreased by the Managing Member at any time in its sole and absolute discretion, 
upon notice to all Directors, and subject in all cases to Section 7.10.2.  The initial number of Directors shall be 2, 
one of which shall be an Independent Director pursuant to Section 7.10.2.  Each Director elected, designated or 
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appointed by the Managing Member shall hold office until a successor is elected and qualified or until such 
Director's earlier death, resignation, expulsion or removal.  Directors need not be a Member.  The initial Directors 
designated by the Member are listed on Exhibit B hereto. 

(a) Powers.  Subject to Section 9, the Board of Directors shall have the power to do any 
and all acts necessary, convenient or incidental to or for the furtherance of the purposes described herein, 
including all powers, statutory or otherwise.  Subject to Section 1.3, the actions of the Board of Directors 
taken in accordance with this Agreement have the authority to bind the Company. 

(b) Meeting of the Board of Directors.  The Board of Directors of the Company may 
hold meetings, both regular and special, within or outside the State of Delaware.  Regular meetings of the 
Board may be held without notice at such time and at such place as shall from time to time be determined 
by the Board.  Special meetings of the Board may be called by the Managing Member, Chief Executive 
Officer or President on not less than one day’s notice to each Director by telephone, facsimile, mail, 
telegram or any other means of communication, and special meetings shall be called by the President or 
Secretary in like manner and with like notice upon the written request of any one or more of the Directors. 

(c) Quorum:  Acts of the Board.  Subject to Section 9, at all meetings of the Board, a 
majority of the Directors shall constitute a quorum for the transaction of business and, except as otherwise 
provided in any other provision of this Agreement, the act of a majority of the Directors present at any 
meeting at which there is a quorum shall be the act of the Board.  If a quorum shall not be present at any 
meeting of the Board, the Directors present at such meeting may adjourn the meeting from time to time, 
without notice other than announcement at the meeting, until a quorum shall be present.  Any action 
required or permitted to be taken at any meeting of the Board or of any committee thereof may be taken 
without a meeting if all members of the Board or committee, as the case may be, consent thereto in writing, 
and the writing or writings are filed with the minutes of proceedings of the Board or committee, as the case 
may be. 

(d) Telephonic Communications.  Members of the Board, or any committee designated 
by the Board, may participate in meetings of the Board, or any committee, by means of telephone 
conference or similar communications equipment that allows all Persons participating in the meeting to 
hear each other, and such participation in a meeting shall constitute presence in Person at the meeting.  If 
all the participants are participating by telephone conference or similar communications equipment, the 
meeting shall be deemed to be held at the principal place of business of the Company. 

(e) Committees of Directors. 

(i) The Board may, by resolution passed by a majority of the whole Board, 
designate one or more committees, each committee to consist of one or more of the Directors of the 
Company.  The Board may designate one or more Directors as alternate members of any committee, who 
may replace any absent or disqualified member at any meeting of the committee. 

(ii) In the absence or disqualification of a member of a committee, the 
member or members thereof present at any meeting and not disqualified from voting, whether or not such 
members constitute a quorum, may unanimously appoint another member of the Board to act at the meeting 
in the place of any such absent or disqualified member. 

(iii) Any such committee, to the extent provided in the resolution of the 
Board, and subject to, in all cases, Sections 7.10.2 and 9, shall have and may exercise all the powers and 
authority of the Board in the management of the business and affairs of the Company.  Such committee or 
committees shall have such name or names as may be determined from time to time by resolution adopted 
by the Board.  Each committee shall keep regular minutes of its meetings and report the same to the Board 
when required. 
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(f) Compensation of Directors; Expenses.  The Board shall have the authority to fix the 
compensation of Directors.  The Directors may be paid their expenses, if any, of attendance at meetings of 
the Board, which may be a fixed sum for attendance at each meeting of the Board or a stated salary as 
Director.  No such payment shall preclude any Director from serving the Company in any other capacity 
and receiving compensation therefor.  Members of special or standing committees may be allowed like 
compensation for attending committee meetings. 

(g) Removal of Directors.  Unless otherwise restricted by law, subject to Section 7.10.2, 
any Director or the entire Board of Directors may be removed or expelled, with or without cause, at any 
time by the Managing Member, and, subject to Section 7.10.2, any vacancy caused by any such removal or 
expulsion may be filled by action of the Managing Member. 

(h) Directors as Agents.  To the extent of their powers set forth in this Agreement and 
subject to Section 9, the Directors are agents of the Company for the purpose of the Company’s business, 
and the actions of the Directors taken in accordance with such powers set forth in this Agreement shall bind 
the Company.  Notwithstanding the last sentence of Section 18-402 of the Act, except as provided in this 
Agreement or in a resolution of the Directors, a Director may not bind the Company. 

7.10.2 Independent Director.  As long as the Loan is outstanding, the Managing Member shall 
cause the Company at all times to have at least one Independent Director who will be appointed by the Managing 
Member.  To the fullest extent permitted by law, including Section 18-1101(c) of the Act, the Independent Director 
shall consider only the interests of the Company, including its respective creditors, in acting or otherwise voting on 
the matters referred to in Section 9.1.2.  No resignation or removal of an Independent Director, and no appointment 
of a successor Independent Director, shall be effective until such successor (i) shall have accepted his or her 
appointment as an Independent Director by a written instrument, and (ii) shall have executed a counterpart to this 
Agreement.  In the event of a vacancy in the position of Independent Director, the Member shall, as soon as 
practicable, appoint a successor Independent Director.  All right, power and authority of the Independent Director 
shall be limited to the extent necessary to exercise those rights and perform those duties specifically set forth in this 
Agreement.  Except as provided in the second sentence of this Section 7.10.2, in exercising their rights and 
performing their duties under this Agreement, any Independent Director shall have a fiduciary duty of loyalty and 
care similar to that of a director of a business corporation organized under the General Corporation Law of the State 
of Delaware.  No Independent Director shall at any time serve as trustee in bankruptcy for any Affiliate of the 
Company. 

7.10.3 Officers.  The Managing Member shall have authority to designate officers of the 
Company (“Officers”) to act on behalf of the Company.  The initial Officers of the Company shall be designated by 
the Managing Member.  The additional or successor Officers of the Company shall be chosen by the Managing 
Member and shall consist of at least a President and a Secretary.  Any number of offices may be held by the same 
person.  The Managing Member shall choose the President and Secretary.  The Managing Member may appoint such 
other Officers and agents as it shall deem necessary or advisable who shall hold their offices for such terms and shall 
exercise such powers and perform such duties as shall be determined from time to time by the Managing Member.  
The President or any other Officer authorized by the Managing Member shall have the authority to execute 
documents on behalf of the Company.  The salaries of all Officers and agents of the Company shall be fixed by or in 
the manner prescribed by the Managing Member.  The Officers of the Company shall hold office until their 
successors are chosen and qualified.  The Managing Member may remove any Officer at any time, with or without 
cause.  The Managing Member shall fill any vacancy occurring in any office of the Company.  The initial Officers 
of the Company designated by the Managing Member are listed on Exhibit B hereto. 

(a) Chief Executive Officer.  The Chief Executive Officer shall be the chief executive 
officer of the Company and shall be responsible for seeing that all orders and resolutions of the Managing 
Member are carried into effect.  The Chief Executive Officer shall perform such other duties as may be 
prescribed from time to time by the Managing Member, under whose supervision the Chief Executive 
Officer shall serve. 

(b) President.  In the absence of the Chief Executive Officer, or in the event of his 
inability or refusal to act, the President shall perform the duties of the Chief Executive Officer, and when so 
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acting shall have all the powers of and be subject to all the restrictions upon the Chief Executive Officer.  
The President shall perform such other duties as may be prescribed from time to time by the Managing 
Member, under whose supervision the President shall serve. 

(c) Secretary.  The Secretary shall be responsible for maintaining records for the 
Company.  The Secretary shall attend all meetings and record all the proceedings of the meetings, if any, of 
the Members and shall perform like duties for the standing committees when required.  The Secretary shall 
give, or shall cause to be given, notice of all meetings, if any, of the Members and shall perform such other 
duties as may be prescribed from time to time by the Managing Member, under whose supervision the 
Secretary shall serve. 

(d) Officers as Agents.  The Officers, to the extent of their powers set forth in this 
Agreement or otherwise vested in them by action of the Managing Member not inconsistent with this 
Agreement, are agents of the Company for the purpose of the Company’s business and the actions of the 
Officers taken in accordance with such powers shall bind the Company. 

(e) Duties of Officers.  Except to the extent otherwise provided herein, each Officer 
shall have a fiduciary duty of loyalty and care similar to that of officers of business corporations organized 
under the General Corporation Law of the State of Delaware. 

(f) Indemnification and Limitation of Liability.  Each Officer shall have all rights (and 
be subject to all the limitations) to indemnification and limitations of liability equal to those afforded to the 
Managing Member under this Agreement, including, without limitation, Section 7.7 and 7.8 hereof, under 
the Act, and/or applicable law. 

8. Rights, Authority and Voting of the Members. 

8.1 Members Are Not Agents.  Pursuant to Section 7 (and as set forth therein) and the Certificate of 
Formation, the management of the Company is vested in the Managing Member.  No Member, acting solely in the 
capacity of a Member, is an agent of the Company nor can any Member in such capacity bind or execute any 
instrument on behalf of the Company.  Notwithstanding anything contained herein to the contrary, when acting on 
matters subject to the vote of the Members, notwithstanding that the Company is not then insolvent, the Members 
shall take into account the interest of the Company’s creditors, as well as those of the Members. 

8.2 Voting by a Member.  Subject to the terms of the Loan Documents, Members who own Class A 
Units shall be entitled to cast one vote for each Unit they own.  Except as otherwise specifically provided in this 
Agreement or as otherwise required, Members who own Class A Units shall have the right to vote only upon the 
following matters: 

8.2.1 Remove the Managing Member as provided in Section 10.2 of this Agreement; 

8.2.2 Elect a successor Partnership Representative; 

8.2.3 Amend this Agreement (except for amendments permitted under Section 7.3.12);  

8.2.4 Elect to continue the business of the Company as set forth in Section 14.1.5 when there is 
a Dissolution Event; 

8.2.5 Approve the assignment of the Managing Member’s Class B Unit under Section 11.1;  

8.2.6 Elect an additional Managing Member; or 

8.2.7 Elect a successor Managing Member. 
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8.3  Member Vote; Consent of Managing Member; Deemed Approval and Consent by the Members.  
All matters upon which the Members may vote shall require a Super Majority Vote and (except for removal of the 
Managing Member as provided in Section 10.2) the consent of the Managing Member to pass and become effective.  
The foregoing notwithstanding, at any time the Loan is outstanding, all Members shall be conclusively deemed to 
have elected to continue the existence of the Company under Section 8.2.4.  Whenever in this Agreement the vote, 
consent or approval of the Members is required or otherwise requested, the Members shall have fifteen (15) days 
from the date the vote or request for consent or approval is submitted by the Managing Member to approve or 
disapprove of the matter in writing (unless a longer or shorter period for response is specifically provided for 
herein).  In the event a Member does not disapprove in writing of such matter within such fifteen (15) day period (or 
such longer or shorter period expressly provided for herein), the Member shall be deemed to have voted in the 
affirmative or approved the matter as applicable. 

8.4 Meetings of the Members.  The Managing Member may at any time call for a meeting of the 
Members, or for a vote without a meeting, on matters on which the Members are entitled to vote, and shall call for 
such a meeting (but not a vote without a meeting) following receipt of a written request therefor of Members holding 
more than 50% of the Units entitled to vote as of the record date.  Within 20 days after receipt of such request, the 
Managing Member shall notify all Members of record on the record date of the Company meeting. 

8.4.1 Notice.  Except as provided by Section 8.4.5, written notice of each meeting shall be 
given to each Member entitled to vote, either personally or by mail or other means of written communication, 
charges prepaid, addressed to such Member at his or her address appearing on the books of the Company or given by 
him or her to the Company for the purpose of notice or, if no such address appears or is given, at the principal 
executive office of the Company, or by publication of notice at least once in a newspaper of general circulation in 
the county in which such office is located.  All such notices shall be sent not less than 5, nor more than 60, days 
before such meeting.  The notice shall specify the place, date and hour of the meeting and the general nature of 
business to be transacted, and no other business shall be transacted at the meeting.   

8.4.2 Adjourned Meeting and Notice Thereof.  When a Members’ meeting is adjourned to 
another time or place, notice need not be given of the adjourned meeting if the time and place thereof are announced 
at the meeting at which the adjournment is taken.  At the adjourned meeting, the Company may transact any 
business that might have been transacted at the original meeting.  If the adjournment is for more than 45 days or if 
after the adjournment a new record date is fixed for the adjourned meeting, a notice of the adjourned meeting shall 
be given to each Member of record entitled to vote at the meeting. 

8.4.3 Quorum.  The presence in person or by proxy of the persons entitled to vote a majority of 
the Units shall constitute a quorum for the transaction of business.  The Members present at a duly called or held 
meeting at which a quorum is present may continue to transact business until adjournment notwithstanding the 
withdrawal of enough Members to leave less than a quorum, if any action taken (other than adjournment) is 
approved by at least a Super Majority Vote or such greater vote as may be required by this Agreement or by law.  In 
the absence of a quorum, any meeting of Members may be adjourned from time to time by a Majority Vote of the 
Units represented either in person or by proxy, but no other business may be transacted, except as provided above. 

8.4.4 Consent of Absentees.  The transactions of any meeting of Members, however called and 
noticed and wherever held, are as valid as though they occurred at a meeting duly held after regular call and notice, 
if a quorum is present either in person or by proxy, and if, either before or after the meeting, each of the persons 
entitled to vote, not present in person or by proxy, signs a written waiver of notice, or a consent to the holding of the 
meeting or an approval of the minutes thereof.  All waivers, consents and approvals shall be filed with the Company 
records or made a part of the minutes of the meeting. 

8.4.5 Action Without Meeting.  Except as otherwise provided in this Agreement, any action 
which may be taken at any meeting of the Members may be taken without a meeting if a consent in writing, setting 
forth the action so taken, shall be signed by Members having not less than the minimum number of votes that would 
be necessary to authorize or take that action at a meeting at which all entitled to vote thereon were present and 
voted.  In the event the Members are requested to consent on a matter without a meeting, each Member shall be 
given not less than 5, nor more than 60, days notice.  Unless delayed as a result of the preceding sentence, any action 
taken without a meeting will be effective five days after the required minimum number of voters have consented; 
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however, the action will be effective immediately if the Managing Member and Members representing at least 90% 
of the Class A Units have consented. 

8.4.6 Record Dates.  For purposes of determining the Members entitled to notice of any 
meeting or to vote or entitled to receive any Distributions or to exercise any rights in respect of any other lawful 
matter, the Managing Member may fix in advance a record date, which is not more than 60 nor less than 5 days prior 
to the date of the meeting nor more than 60 days prior to any other action.  If no record date is fixed: 

(a) The record date for determining Members entitled to notice of or to vote at a 
meeting of Members shall be at the close of business on the business day next preceding the day on which 
notice is given or, if notice is waived, at the close of business on the business day next preceding the day on 
which the meeting is held; 

(b) The record date for determining Members entitled to give consent to Company 
action in writing without a meeting shall be the day on which the first written consent is given;  

(c) The record date for determining Members for any other purpose shall be at the 
close of business on the day on which the Managing Member adopts it, or the 60th day before the date of 
the other action, whichever is later; and 

(d) A determination of Members of record entitled to notice of or to vote at a 
meeting of Members shall apply to any adjournment of the meeting unless the Managing Member, or the 
Members who requested the meeting, fix a new record date for the adjourned meeting, but the Managing 
Member, or such Members, shall fix a new record date if the meeting is adjourned for more than 45 days 
from the date set for the original meeting. 

8.4.7 Proxies.  Every person entitled to vote or execute consents shall have the right to do so 
either in person or by one or more agents authorized by a written proxy executed by such person or his duly 
authorized agent and filed with the Managing Member.  No proxy shall be valid after the expiration of 3 months 
from the date thereof unless otherwise provided in the proxy.  Every proxy continues in full force and effect until 
revoked as specified or unless it states that it is irrevocable.  A proxy that states that it is irrevocable is irrevocable 
for the period specified therein to the fullest extent permitted by law. 

8.4.8 Chairman of Meeting.  The Managing Member may select any Person to preside as 
Chairman of any meeting of the Members, and if such Person shall be absent from the meeting, or fail or be unable 
to preside, the Managing Member may name any other Person in substitution therefor as Chairman.  In the absence 
of an express selection by the Managing Member of a Chairman or substitute therefor, the Chief Executive Officer, 
President, Vice President, Secretary, or Chief Financial Officer of ExchangeRight Real Estate, LLC, shall preside as 
Chairman, in that order.  The Chairman of the meeting shall designate a secretary for such meeting, who shall take 
and keep or cause to be taken and kept minutes of the proceedings thereof.  The conduct of all Members’ meetings 
shall at all times be within the discretion of the Chairman of the meeting and shall be conducted under such rules as 
he may prescribe.  The Chairman shall have the right and power to adjourn any meeting at any time, without a vote 
of the Units present in Person or represented by proxy, if the Chairman shall determine such action to be in the best 
interests of the Company. 

8.4.9 Inspectors of Election.  In advance of any meeting of Members, the Managing Member 
may appoint any Persons other than nominees for Managing Member or other office as the inspector of election to 
act at the meeting and any adjournment thereof.  If an inspector of election is not so appointed, or if any such Person 
fails to appear or refuses to act, the Chairman of any such meeting may, and on the request of any Member or his 
proxy shall, make such appointment at the meeting.  The inspector of election shall determine the number of Units 
outstanding and the voting power of each, the Units represented at the meeting, the existence of a quorum, the 
authenticity, validity and effect of proxies, receive votes, ballots or consents, hear and determine all challenges and 
questions in any way arising in connection with the right to vote, count and tabulate all votes or consents, determine 
when the polls shall close, determine the result and do such acts as may be proper to conduct the election or vote 
with fairness to all Members. 
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8.4.10 Record Date and Closing Company Books.  When a record date is fixed, only Members 
of record on that date are entitled to notice of and to vote at the meeting or to receive a Distribution, or allotment of 
rights, or to exercise the rights, as the case may be, notwithstanding any transfer of any Units on the books of the 
Company after the record date. 

8.5 Rights of Members.  No Member shall have the right or power to:  (i) withdraw or reduce his 
contribution to the capital of the Company, except as a result of the division, dissolution and termination of the 
Company or as otherwise provided in this Agreement or by law; (ii) bring an action for partition against the 
Company; or (iii) demand or receive property other than cash in return for its contribution to the capital of the 
Company.  Except as provided in this Agreement, no Member shall have priority over any other Member either as to 
the return of its contribution of capital to the Company or as to allocations of the income, loss or Distributions of the 
Company.  Other than upon the termination, division and dissolution of the Company as provided by this 
Agreement, there has been no time agreed upon when the contribution of each Member (other than the Initial 
Member) is to be returned. 

8.6 Restrictions on the Member.  No Member owning a Class A Unit shall: 

8.6.1 Disclose to any non-Member other than their lawyers, accountants or consultants and/or 
commercially exploit any of the Company’s business practices, trade secrets or any other information not generally 
known to the business community; 

8.6.2 Do any other act or deed with the intention of harming the business operations of the 
Company; or  

8.6.3 Do any act contrary to the Agreement. 

8.7 Return of Capital of Member.  In accordance with the Act, a Member may, under certain 
circumstances, be required to return to the Company, for the benefit of the Company’s creditors, amounts previously 
distributed to the Member.  If any court of competent jurisdiction holds that any Member is obligated to make any 
such payment, such obligation shall be the obligation of such Member and not of the Company, the Managing 
Member or any other Member. 

9. SEPARATENESS PROVISIONS.  

9.1 Lender Covenants.  This Section 9 is being adopted in order to comply with certain provisions required 
in order to qualify the Company as a “special purpose” entity and so long as the Loan is outstanding, 
notwithstanding anything herein to the contrary, this Section 9 shall control. 

9.1.1 The Managing Member shall not, so long as the Loan outstanding, amend, alter, change 
or repeal the definition of “Independent Director” or Sections 1.3, 1.8, 2, 7, 8, 9, 10, 11, 12, 14 and 17 or Exhibit A 
of this Agreement without the unanimous written consent of the Board (including the Independent Director).  
Subject to this Section 9, the Managing Member reserves the right to amend, alter, change or repeal any provisions 
contained in this Agreement in accordance with Section 17. 

9.1.2 Notwithstanding any other provision of this Agreement and any provision of law that 
otherwise so empowers the Company, the Managing Member, the Board, any Officer or any other Person, neither 
the Managing Member nor the Board nor any Officer nor any other Person shall be authorized or empowered, nor 
shall they permit the Company, without the prior unanimous written consent of the Managing Member and the 
Board (including the Independent Director), to take any Material Action, provided, however, that the Board may not 
vote on, or authorize the taking of, any Material Action, unless an Independent Director is then serving in such 
capacity. 

9.1.3 The Board and the Managing Member shall cause the Company to do or cause to be done 
all things necessary to preserve and keep in full force and effect its existence, rights (charter and statutory) and 
franchises; provided, however, that the Company shall not be required to preserve any such right or franchise if:  (1) 
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the Board shall determine that the preservation thereof is no longer desirable for the conduct of its business and that 
the loss thereof is not disadvantageous in any material respect to the Company and (2) the Rating Agency Condition 
is satisfied.  The Board and the Managing Member also shall cause the Company to: 

(a) maintain its own separate books and records and bank accounts; 

(b) at all times hold itself out to the public and all other Persons as a legal entity separate 
from the Member and any other Person; 

(c) have a Board of Directors separate from that of the Members and any other Person; 

(d) file its own tax returns, if any, as may be required under applicable law, to the extent 
(1) not part of a consolidated group filing a consolidated return or returns or (2) not treated as a division for 
tax purposes of another taxpayer, and pay any taxes so required to be paid under applicable law; 

(e) except as contemplated by the Loan Documents, not commingle its assets with assets 
of any other Person; 

(f) conduct its business in its own name and strictly comply with all organizational 
formalities to maintain its separate existence; 

(g) maintain separate financial statements; 

(h) pay its own liabilities only out of its own funds; 

(i) maintain an arm's length relationship with its Affiliates and the Managing Member; 

(j) pay the salaries of its own employees, if any and maintain sufficient number of 
employees in light of contemplated business; 

(k) not hold out its credit or assets as being available to satisfy the obligations of others; 

(l) allocate fairly and reasonably any overhead for shared office space; 

(m) use separate stationery, invoices and checks; 

(n) except as contemplated by the Loan Documents, not pledge its assets for the benefit 
of any other Person; 

(o) correct any known misunderstanding regarding its separate identity; 

(p) maintain adequate capital in light of its contemplated business purpose, transactions 
and liabilities; 

(q) cause its Board of Directors to meet at least annually or act pursuant to written 
consent and keep minutes of such meetings and actions and observe all other Delaware limited liability 
company formalities; 

(r) not acquire any securities of the Managing Member; and 

(s) cause the Directors, Officers, agents and other representatives of the Company to act 
at all times with respect to the Company consistently and in furtherance of the foregoing and in the best 
interests of the Company. 



 

 
  

18 

Failure of the Company, or the Member or Board on behalf of the Company, to comply with any of the 
foregoing covenants or any other covenants contained in this Agreement shall not affect the status of the 
Company as a separate legal entity or the limited liability of the Member or the Directors. 

9.1.4 So long as the Loan is outstanding, the Board shall not cause or permit the Company to: 

(a) except as contemplated by the Loan Documents, guarantee any obligation of any 
Person, including any Affiliate; 

(b) engage, directly or indirectly, in any business other than the actions required or 
permitted to be performed under Section 1.3, the Loan Documents or this Section 9; 

(c) incur, create or assume any indebtedness other than as expressly permitted under the 
Loan Documents; 

(d) make or permit to remain outstanding any loan or advance to, or own or acquire any 
stock or securities of, any Person, except that the Company may invest in those investments permitted 
under the Loan Documents and may make any advance required or expressly permitted to be made 
pursuant to any provisions of the Loan Documents and permit the same to remain outstanding in 
accordance with such provisions; 

(e) to the fullest extent permitted by law, engage in any division, dissolution, 
liquidation, consolidation, merger, asset sale or transfer of ownership interests other than such activities as 
are expressly permitted pursuant to any provision of the Loan Documents; or 

(f) form, acquire or hold any subsidiary (whether corporate, partnership, limited liability 
company or other). 

9.1.5 Notwithstanding any other provisions of this Agreement, the Managing Member shall 
cause the Company to, and the Company shall conduct its operations as a Special Purpose Bankruptcy 
Remote Entity (as such term is defined in the Loan Agreement) and as such shall take all actions necessary 
to cause the Company, to comply with, and will refrain from taking any actions in violation of, the 
conditions set forth in the defined term “Special Purpose Bankruptcy Remote Entity” set forth in the Loan 
Agreement 
 

10. Resignation, Withdrawal or Removal of the Managing Member. 

10.1 Resignation or Withdrawal of Managing Member.  Subject to Section 11 hereof, the Managing 
Member shall not resign or withdraw as the Managing Member or do any act that would require its resignation or 
withdrawal without a Super Majority Vote.  So long as the Loan is outstanding, the Managing Member may not 
resign, except as permitted under the Loan Documents.  If the Managing Member is permitted to resign pursuant to 
this Section 10.1, an additional manager of the Company shall be admitted to the Company upon its execution of an 
instrument signifying its agreement to be bound by the terms and conditions of this Agreement, which instrument 
may be a counterpart signature page to this Agreement.  Such admission shall be deemed effective immediately 
prior to the resignation and, immediately following such admission, the resigning Managing Member shall cease to 
be the Managing Member of the Company. 

10.2 Removal.  Subject to the terms of the Loan Documents, the Managing Member may be removed 
by a Super Majority Vote for “cause.”  For purposes of this Section 10.2 "cause" shall be deemed to exist (i) if the 
Members have determined by a Super Majority Vote that the Managing Member has engaged in willful misconduct, 
committed malfeasance, materially breached this Agreement and, to the extent such breach is susceptible of being 
cured, such breach has continued for thirty (30) days after written notice thereof from the Members owning a more 
than 75% of the Class A Units to the Managing Member (provided, however, that if such breach is susceptible of 
cure but such cure cannot be accomplished with reasonable diligence within said period of time, and if the Managing 
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Member commences to cure such breach promptly after receipt of notice thereof from Members owning a majority 
of the Class A Units, and thereafter prosecutes the curing of such breach with reasonable diligence, such period of 
time shall be extended for such period of time as may be necessary to cure such breach with reasonable diligence), 
or breached its fiduciary duties to the Company, or (ii) upon an Event of Insolvency of the Managing Member. 

10.3 Managing Member’s Fees.  Upon the removal of the Managing Member pursuant to Section 10.2 
or its termination or its withdrawal with the approval of a Super Majority Vote, the Company shall redeem the 
Managing Member’s Class B Unit for $100, and such Managing Member shall be paid all of its earned but unpaid 
fees and other compensation remaining to be paid under this Agreement.  The Company shall pay these amounts to 
the Managing Member in cash within 60 days of the withdrawal of the Managing Member.  If the Managing 
Member and the Company cannot agree upon the accrued but unpaid fees within 30 days, the amount shall be 
determined by arbitration as described in Section 19.12.   

11. Assignment of the Managing Member’s Interest. 

11.1 Permitted Assignments.  Except for transfers to Affiliates and as otherwise provided in this 
Agreement, the Managing Member may not sell, assign, hypothecate, encumber or otherwise transfer any part or all 
of its interest in the Company except with the consent of a Super Majority Vote, which consent may be withheld by 
such Members in their sole and absolute discretion and without reason or for any reason whatsoever.  If the 
Members consent to the transfer, the interest may only be sold to the proposed transferee within the time period 
approved by the Members, or within 90 days of such consent on the proposed terms and price, if later.  All costs of 
the transfer, including reasonable attorneys’ fees (if any), shall be borne by the transferring Managing Member.  The 
transfer of the Managing Member’s interest in the Company shall also require the consent of the Lender so long as 
the Loan is outstanding. 

11.1.1 Any assignment or transfer of the Managing Member’s interest provided for by this 
Agreement can be an assignment or transfer of all of its interest or any portion or part of its interest. 

11.1.2 Any transfer of all or a part of any Managing Member’s interest may be made only 
pursuant to the terms and conditions contained in this Section 11. 

11.1.3 Any such assignment shall be by a written instrument of assignment, the terms of which 
are not in contravention of any of the provisions of this Agreement, and which has been duly executed by the 
assignor of such Managing Member’s interest and accepted by the Members pursuant to a Super Majority Vote. 

11.1.4 The assignor and assignee shall have executed, acknowledged, and delivered such other 
instruments as the Members, pursuant to a Super Majority Vote, may deem necessary or desirable to effect such 
substitution of any such proposed transfer, and which shall include the written acceptance and adoption by the 
assignee of the provisions of this Agreement. 

11.2 Substitute Managing Member.  Upon acceptance by the Members and, if necessary, the Lender of 
an assignment by the Managing Member, any assignee of such Managing Member’s interest in compliance with this 
Section 11 shall be substituted as the Managing Member. 

11.3 Transfer in Violation Not Recognized.  Any assignment, sale, exchange or other transfer in 
contravention of the provisions of this Section 11 shall be void and ineffectual and shall not bind or be recognized 
by the Company.  

12. Assignment of Units. 

12.1 Permitted Assignments.  Subject to the terms and conditions of the Loan Documents, a Member 
(other than the Managing Member) may only sell, assign, hypothecate, encumber or otherwise transfer any part (but 
not less than the lesser of (i) one Unit or (ii) the Member’s entire interest in the Company) or all of his or her interest 
in the Company if the following requirements are satisfied: 
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12.1.1 The Managing Member consents in its sole and absolute discretion in writing to the 
transfer; 

12.1.2 No Member shall transfer, assign or convey or offer to transfer, assign or convey all or 
any portion of a Unit to any Person who does not possess the financial qualifications required of all Persons who 
become Members, as described in the Memorandum (including to the extent the legal requirements thereunder may 
have been modified by law; 

12.1.3 No Member shall have the right to transfer any Unit to any minor or to any Person who, 
for any reason, lacks the capacity to contract for himself or herself under applicable law.  Such limitations shall not, 
however, restrict the right of any Member to transfer any one or more Units to a custodian or a trustee for a minor or 
other Person who lacks such contractual capacity; 

12.1.4 The Managing Member, with advice of counsel, must determine that such transfer will 
not jeopardize the applicability of the exemptions from the registration requirements under the Securities Act of 
1933, as amended, and registration or qualification under state securities laws relied upon by the Company and 
Managing Member in offering and selling the Units or otherwise violate any federal or state securities laws; 

12.1.5 The Managing Member, with advice of counsel, must determine that, despite such 
transfer, Units will not be deemed traded on an established securities market or “readily tradable on a secondary 
market (or the substantial equivalent thereof)” under the provisions applicable to publicly traded partnership status; 

12.1.6 Any such transfer shall be by a written instrument of assignment, the terms of which are 
not in contravention of any of the provisions of this Agreement, and which has been duly executed by the assignor 
of such Units and accepted by the Managing Member in writing; 

12.1.7 A transfer fee shall be paid by the transferring Member in such amount as may be 
required by the Managing Member and/or Lender to cover all reasonable expenses, including attorneys’ fees, 
connected with such assignment;  

12.1.8 The transfer will not result in qualified benefit plans owning 25% or more of the Units; 
and 

12.1.9 The transfer will not violate any of the terms of the Loan Documents, including any 
requirement for Lender approval of the transfer. 

12.2 Substituted Member. 

12.2.1 Conditions to be Satisfied.  Subject to the terms of the Loan Documents, no Person shall 
have the right to become a Substituted Member unless the Managing Member shall consent thereto in accordance 
with Section 12.2.2 and all of the following conditions are satisfied: 

(a) A duly executed and acknowledged written instrument of assignment shall have 
been filed with the Company, which instrument shall specify the number of Units being assigned and set 
forth the intention of the assignor that the assignee succeed to the assignor’s interest as a Substituted 
Member in his or her place; 

(b) The assignor and assignee shall have executed, acknowledged and delivered 
such other instruments as the Managing Member may deem necessary or desirable to effect such 
substitution, which may include an opinion of counsel regarding the effect and legality of any such 
proposed transfer, and which shall include:  (i) the written acceptance and adoption by the assignee of the 
provisions of this Agreement and (ii) the execution, acknowledgment and delivery to the Managing 
Member of a special power of attorney, the form and content of which are more fully described herein; and 
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(c) A transfer fee sufficient to cover all reasonable expenses connected with such 
substitution shall have been paid to the Company. 

12.2.2 Consent of Managing Member.  The consent of the Managing Member shall be required 
to admit a Person as a Substituted Member.  The granting or withholding of such consent shall be within the sole 
and absolute discretion of the Managing Member. 

12.2.3 Consent of Member.  By executing or adopting this Agreement, each Member hereby 
consents to the admission of additional or Substituted Members upon consent of the Managing Member and in 
compliance with this Agreement. 

12.3 Assignment of 50% or More of Units.  No assignment of any Units may be made if the Units to be 
assigned, when added to the total of all other Units and Managing Member interests assigned within the 13 
immediately preceding months, would, in the opinion of counsel for the Company, result in the termination of the 
Company under the Code. 

12.4 Transfer Subject to Law.  No assignment, sale, transfer, exchange or other disposition of any Units 
may be made except in compliance with the applicable governmental laws and regulations, including state and 
federal securities laws. 

12.5 Termination of Membership Interest.  Upon the transfer of a Unit in violation of this Agreement or 
the occurrence of a Dissolution Event as to such Member that does not result in the dissolution of the Company, the 
Membership Interest of a Member shall be converted into an Economic Interest. 

13. Books, Records, Accounting and Reports.  

13.1 Records, Audits and Reports.  The Company shall maintain at its principal office the Company’s 
records and accounts of all operations and expenditures of the Company including the following: 

13.1.1 A current list in alphabetical order of the full name and last known business or resident 
address of each Member and Managing Member, together with the number of Units owned by each Member; 

13.1.2 A copy of the Certificate of Formation and all amendments thereto, together with any 
powers of attorney pursuant to which the Certificate of Formation or any amendments thereto were executed; 

13.1.3 Copies of the Company’s federal, state, and local income tax or information returns and 
reports, if any, for the six most recent taxable years; 

13.1.4 Copies of this Agreement and any amendments thereto together with any powers of 
attorney pursuant to which any written accounting or any amendments thereto were executed; 

13.1.5 Copies of any financial statements of the Company, if any, for the six most recent years; 
and 

13.1.6 The Company’s books and records as they relate to the internal affairs of the Company 
for at least the current and past four fiscal years. 

13.2 Delivery to Members and Inspection. 

13.2.1 Each Member, or its representative designated in writing, has the right, upon reasonable 
written request for purposes related to the interest of that Person as a Member, which purposes are set forth in the 
written request, to receive from the Company: 

(a) True and full information regarding the status of the business and financial 
condition of the Company; 
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(b) Promptly after becoming available, a copy of the Company’s federal, state and 
local income tax returns for each year; 

(c) A current list of the name and last known business, residence or mailing address 
of each Member and Managing Member; 

(d) A copy of this Agreement and the Certificate of Formation and all amendments 
thereto, together with executed copies of any written powers of attorney pursuant to which this Agreement 
and any certificate and all amendments thereto have been executed; and 

(e) True and full information regarding the number of Units owned by each 
Member. 

13.3 Annual Report.  The Managing Member will cause the Company, at the Company’s expense, to 
prepare an annual report containing a year-end balance sheet, income statement and a statement of changes in 
financial position.  Copies of such statements shall be distributed to each Member within 90 days after the close of 
each fiscal year of the Company. 

13.4  Tax Information.  The Managing Member shall cause the Company, at the Company’s expense, 
to prepare and timely file income tax returns for the Company with the appropriate authorities, and shall cause all 
Company information necessary in the preparation of the Members’ individual income tax returns to be distributed 
to the Members not later than 90 days after the end of the Company’s fiscal year.  The Managing Member shall also 
distribute a copy of the Company’s tax return to a Member, if requested by such Member. Each Member shall timely 
provide to the Company and the Company shall timely provide to the Members (i) such assistance as may be 
reasonably requested by such Member or the Company in connection with the preparation of any tax return, any 
audit or any claim of refund or credit in respect of taxes, and (ii) any records or other information relevant to such 
tax returns, audits or claims, in each case relating to the business of the Company and including any information 
reasonably requested by the Partnership Representative to comply with the Revised Partnership Audit Procedures 
(including the making and taking advantage of any elections available to the Company under such procedures). 

14. Termination and Dissolution of the Company. 

14.1 Termination of Company.  Subject to the limitations contained in Section 1.4, Section 9 and the 
terms of Section 7.10 of this Agreement and the Certificate of Formation, the Company shall be dissolved, shall 
terminate and its assets shall be disposed of, and its affairs wound up upon the earliest to occur of the following: 

14.1.1 Upon the happening of any event of dissolution specified in the Certificate of Formation; 

14.1.2 A determination by the Managing Member to terminate the Company; 

14.1.3 Upon the entry of a decree of judicial dissolution; 

14.1.4 The sale of all the real property held by the Company, or the receipt of the final payment 
on any seller financing provided by the Company on the sale of the Property, if later; or 

14.1.5 So long as no amount remains outstanding under the Loan, the occurrence of a 
Dissolution Event unless the business of the Company is continued by a Super Majority Vote within 90 days 
following the occurrence of the event. 

The bankruptcy, death, division, dissolution, liquidation, termination or adjudication of incompetency of a 
Member shall not cause the termination, division or dissolution of the Company and the business of the Company 
shall continue.   

14.2 Certificate of Cancellation.  As soon as possible following the completion of the winding up of the 
Company, the Managing Member who has not wrongfully dissolved the Company or, if none, the Members, shall 
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execute and file a Certificate of Cancellation in such form as shall be required by the Act.  The Company shall 
continue to exist as a separate legal entity until the Certificate of Cancellation has been filed in accordance with the 
Act. 

14.3 Liquidation of Assets.  Upon a division, dissolution and termination of the Company, the 
Managing Member (or in case there is no Managing Member, the Members or Person designated by a Majority 
Vote) shall take full account of the Company assets and liabilities, shall liquidate the assets as promptly as is 
consistent with obtaining the fair market value thereof, and shall apply and distribute the proceeds therefrom in the 
following order: 

14.3.1 To the payment of the Lender and other creditors of the Company, other than Members 
who are creditors, but excluding secured creditors whose obligations will be assumed or otherwise transferred on 
liquidation of Company assets, and then to the payment of Members who are creditors of the Company; 

14.3.2 To the setting up of any reserves as required by law for any liabilities or obligations of 
the Company; provided, however, that said reserves shall be deposited with a bank or trust company in escrow with 
interest for the purpose of disbursing such reserves for the payment of any of the aforementioned contingencies and, 
at the expiration of a reasonable period, for the purpose of distributing the balance remaining in accordance with the 
remaining provisions of this Section 14.3;  

14.3.3 To those Members holding Class A Units in proportion to their Class A Units; and 

14.3.4 To the Managing Member in an amount equal to $100. 

14.4 Distributions Upon Dissolution.  Each Member shall look solely to the assets of the Company for 
all Distributions, and shall have no recourse therefor (upon division, dissolution or otherwise) against any Managing 
Member or any Member. 

14.5 Limitation on Distributions.  Notwithstanding any other provision in this Agreement, the 
Company shall make no distribution that would violate the Act, the Loan Documents or other applicable law. 

14.6 Waiver of Dissolution and Termination.  Notwithstanding anything to the contrary contained in 
this Agreement, the Company and its Members, including the Special Member, to the fullest extent permitted by 
law, hereby waive their right to dissolve or terminate (and waive their right to consent to the division, dissolution or 
termination of) the Company or this Agreement, and shall not take any action towards that end, so long as the Loan 
remains outstanding to Lender, except upon the express prior written consent of the Lender.  This paragraph shall 
cease to be of further force or effect once the Company no longer has any outstanding Loan or other obligation of 
any kind whatsoever owing or due the Lender. 

15. Special and Limited Power of Attorney. 

15.1 Power of Attorney.  The Managing Member shall at all times during the term of the Company 
have a special and limited power of attorney as the attorney-in-fact for each Member, with power and authority to 
act in the name and on behalf of each such Member to execute, acknowledge, and swear to in the execution, 
acknowledgment and filing of documents that are not inconsistent with the provisions of this Agreement and which 
may include, by way of illustration but not by way of limitation, the following: 

15.1.1 This Agreement, as well as any amendments to the foregoing which, under the laws of 
the State of Delaware or the laws of any other state, are required to be filed or which the Managing Member shall 
deem it advisable to file; 

15.1.2 Any other instrument or document that may be required to be filed by the Company 
under the laws of any state or by any governmental agency or which the Managing Member shall deem it advisable 
to file; 
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15.1.3 Any instrument or document that may be required to effect the continuation of the 
Company, the admission of Substituted Members, or the division, dissolution and termination of the Company 
(provided such continuation, admission or division, dissolution and termination are in accordance with the terms of 
this Agreement); 

15.1.4 Any contract for purchase or sale of real estate, and any deed, deed of trust, mortgage, or 
other instrument of conveyance or encumbrance, with respect to the Property;  

15.1.5 This Agreement or any other instrument or document to include any special purpose 
entity or bankruptcy remote entity requirement imposed by the Lender; and 

15.1.6 Any and all other instruments as the Managing Member may deem necessary or desirable 
to effect the purposes of this Agreement and carry out fully its provisions, including, but not limited to, those in 
Section 17. 

15.2 Provision of Power of Attorney.  The special and limited power of attorney of the Managing 
Member: 

15.2.1 Is a special power of attorney coupled with the interest of the Managing Member in the 
Company, and its assets, is irrevocable, shall survive the death, incapacity, termination, division or dissolution of the 
granting Member, and is limited to those matters herein set forth; 

15.2.2 May be exercised by the Managing Member by and through one or more of the officers 
of the Managing Member, for each of the Members by the signature of the Managing Member acting as attorney-in-
fact for all of the Members, together with a list of all Members executing such instrument by their attorney-in-fact or 
by such other method as may be required or requested in connection with the recording or filing of any instrument or 
other document so executed; and 

15.2.3 Shall survive an assignment by a Member of all or any portion of his or her Units except 
that, where the assignee of the Units owned by the Member has been approved by the Managing Member for 
admission to the Company as a Substituted Member, the special power of attorney shall survive such assignment for 
the sole purpose of enabling the Managing Member to execute, acknowledge and file any instrument or document 
necessary to effect such substitution to the fullest extent permitted by law. 

15.3 Notice to Members.  The Managing Member shall promptly furnish to a Member a copy of any 
amendment to the Limited Liability Company Agreement executed by the Managing Member pursuant to a power 
of attorney from the Member. 

16. Relationship of this Agreement to the Act.  Many of the terms of this Agreement are intended to alter or 
extend provisions of the Act as they may apply to the Company or the Members.  Any failure of this Agreement to 
mention or specify the relationship of such terms to provisions of the Act that may affect the scope or application of 
such terms shall not be construed to mean that any of such terms are not intended to be a limited liability company 
agreement provision authorized or permitted by the Act or which in whole or in part alters, extends or supplants 
provisions of the Act as may be allowed thereby. 

17. Amendment of Agreement. 

17.1 Admission of Member.  Amendments to this Agreement for the admission of any Member or 
Substitute Member shall not, if in accordance with the terms of this Agreement and the Loan Documents, require the 
consent of any Member. 

17.2 Amendments with Consent of Members.  Subject to the terms of Section 9.1 hereof and the 
Certificate of Formation, in addition to any amendments otherwise authorized herein, this Agreement may be 
amended by the Managing Member with a Super Majority Vote of the Units; provided, however, that any 
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amendment that would treat a specific Member less favorably than another Member (in application but not in 
effect), then such amendment shall require the vote of such adversely affected Member. 

17.3 Amendments Without Consent of the Members.  Subject to the terms of Section 9.1 hereof and the 
Certificate of Formation, in addition to the Amendments authorized pursuant to Section 7.3.12 or otherwise 
authorized herein, the Managing Member may amend this Agreement, without the consent of any of the Members, 
to (i) change the name and/or principal place of business of the Company, or (ii) decrease the rights and powers of 
the Managing Member (so long as such decrease does not impair the ability of the Managing Member to manage the 
Company and conduct its business and affairs); provided, however, that no amendment shall be adopted pursuant to 
this Section 17.3 unless the adoption thereof (A) is for the benefit of or not adverse to the interests of the Members, 
(B) is not inconsistent with Section 7 or Section 9, and (C) does not affect the limited liability of the Members or the 
status of the Company as a partnership for federal income tax purposes.  Further, the Managing Member shall be 
allowed to amend this Agreement without the consent of any of the Members to comply with any terms or 
modifications required by any lender to make this Agreement comply with any special purpose entity requirements 
or otherwise. 

17.4 Execution and Recording of Amendments.  Any amendment to this Agreement shall be executed 
by the Managing Member, and by the Managing Member as attorney-in-fact for the Members pursuant to the power 
of attorney contained in Section 15.  After the execution of such amendment, the Managing Member shall also 
prepare and record or file any certificate or other document which may be required to be recorded or filed with 
respect to such amendment, either under the Act or under the laws of any other jurisdiction in which the Company 
holds any property or otherwise does business.   

18. Member Representations.  Each Member hereby represents and warrants to the Company, the Managing 
Member and all other Members that: 

18.1 Such Member has the power and authority to execute and comply with the terms and provisions 
hereof. 

18.2 Such Member’s interest in the Company has not and will not be registered under the Federal 
Securities Act of 1933, as amended, or the securities laws of any state, and cannot be sold or transferred without 
compliance with the registration provisions of said Securities Act of 1933, as amended, and the applicable state 
securities laws, or compliance with the exemptions, if any, available thereunder.  Such Member understands that 
neither the Company nor the Managing Member or any other Member has any obligation or intention to register the 
Member interest under any federal or state securities act or law, or to file the reports to make public the information 
required by Rule 144 under the Securities Act of 1933, as amended. 

19. Miscellaneous. 

19.1 Counterparts.  This Agreement may be executed in several counterparts, and all so executed shall 
constitute one Agreement, binding on all of the parties hereto, notwithstanding that all of the parties are not 
signatory to the original or the same counterpart. 

19.2 Successors and Assigns.  The terms and provisions of this Agreement shall be binding upon and 
shall inure to the benefit of the successors and assigns of the respective Members. 

19.3 Severability.  In the event any sentence or Section of this Agreement is declared by a court of 
competent jurisdiction to be void, such sentence or Section shall be deemed severed from the remainder of this 
Agreement and the balance of this Agreement shall remain in full force and effect. 

19.4 Notices.  All notices under this Agreement shall be in writing and shall be given to the Member 
entitled thereto, by personal service or by mail, posted to the address maintained by the Company for such Person or 
at such other address as he or she may specify in writing; provided, however, that in the event that any such Member 
does not respond to the personal service or mail as set forth above, that the Managing Member shall send out one 
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additional notice by certified mail return receipt requested or by a delivery service that maintains records regarding 
their deliveries or attempted deliveries. 

19.5 Managing Member’s Address.  The name and address of the Managing Member is as follows: 

ExchangeRight Asset Management, LLC 
1055 E. Colorado Blvd., Suite 310 
Pasadena, CA 91106 
 

19.6 Governing Law.  This Agreement shall be governed by and construed in accordance with the laws 
of the State of Delaware. 

19.7 Captions.  Section titles or captions contained in this Agreement are inserted only as a matter of 
convenience and reference.  Such titles and captions in no way define, limit, extend or describe the scope of this 
Agreement nor the intent of any provisions hereof. 

19.8 Gender.  Whenever required by the context hereof, the singular shall include the plural, and vice 
versa, the masculine gender shall include the feminine and neuter genders, and vice versa. 

19.9 Time.  Time is of the essence with respect to this Agreement. 

19.10 Additional Documents.  Each Member, upon the request of the Managing Member, shall perform 
any further acts and execute and deliver any documents that may be reasonably necessary to carry out the provisions 
of this Agreement, including, but not limited to, providing acknowledgment before a Notary Public of any signature 
made by a Member. 

19.11 Descriptions.  All descriptions referred to in this Agreement are expressly incorporated herein by 
reference as if set forth in full, whether or not attached hereto. 

19.12 Binding Arbitration.  Any controversy arising out of or related to this Agreement or the breach 
thereof or an investment in the Units shall be settled by arbitration in Los Angeles, California in accordance with the 
rules of The American Arbitration Association, and judgment entered upon the award rendered may be enforced by 
appropriate judicial action.  The arbitration panel shall consist of one member, which shall be the mediator if 
mediation has occurred or shall be a Person agreed to by each party to the dispute within 30 days following notice 
by one party that he desires that a matter be arbitrated.  If there was no mediation and the parties are unable within 
such 30 day period to agree upon an arbitrator, then the panel shall be one arbitrator selected by the Los Angeles, 
California office of The American Arbitration Association, which arbitrator shall be experienced in the area of real 
estate and limited liability companies and who shall be knowledgeable with respect to the subject matter area of the 
dispute.  The losing party shall bear any fees and expenses of the arbitrator, other tribunal fees and expenses, 
reasonable attorney’s fees of both parties, any costs of producing witnesses and any other reasonable costs or 
expenses incurred by him or the prevailing party or such costs shall be allocated by the arbitrator.  The arbitration 
panel shall render a decision within 30 days following the close of presentation by the parties of their cases and any 
rebuttal.  The parties shall agree within 30 days following selection of the arbitrator to any prehearing procedures or 
further procedures necessary for the arbitration to proceed, including interrogatories or other discovery; provided, in 
any event each Member shall be entitled to discovery. 

19.13 Venue.  Subject to Section 19.12, any action relating to or arising out of this Agreement shall be 
brought only in a court of competent jurisdiction located in Los Angeles, California. 

19.14 Partition.  The Members agree that the assets of the Company are not and will not be suitable for 
partition.  Accordingly, each of the Members hereby irrevocably waives any and all rights that he may have, or may 
obtain, to maintain any action for partition of any of the assets of the Company. 

19.15 Integrated and Binding Agreement.  This Agreement contains the entire understanding and 
agreement among the Members with respect to the subject matter hereof, and there are no other agreements, 
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understandings, representations or warranties among the Members other than those set forth herein except the 
purchase agreement executed in connection with the purchase of Beneficial Interests in the Trust.  This Agreement 
may be amended only as provided in this Agreement. 

19.16 Legal Counsel.  Each Member acknowledges and agrees that counsel representing the Company, 
the Managing Member and its Affiliates does not represent and shall not be deemed under the applicable codes of 
professional responsibility to have represented or to be representing any or all of the Members, other than the 
Managing Member, in any respect.  In addition, each Member consents to the Managing Member hiring counsel for 
the Company that is also counsel to one or more of the Managing Members. 

19.17 Title to Company Property.  All property owned by the Company shall be owned by the Company 
as an entity and, insofar as permitted by applicable law, no Member shall have any ownership interest in any 
Company property in its individual name or right, and each Member’s Membership Interest shall be personal 
property for all purposes.  As long as any obligation to Lender is outstanding, nothing herein is intended to give any 
creditor of the Member any rights in the Member’s interest in the Company other than as an assignee of the 
Member’s interest in the Company and such creditor will have no direct claim to the assets of the Company. 

19.18 Conflict.  In the event of a conflict between the terms of this Agreement and the Certificate of 
Formation, the terms of the Certificate of Formation shall control. 

19.19 Signature of the Members.  The Members hereby acknowledge and agree that by signing the Trust 
Agreement they are also agreeing to be bound by the terms of this Agreement and that their signature hereto will not 
be required as of the Conversion Date. 

* * * * 

[Remainder of page intentionally left blank; signatures follow.]
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IN WITNESS WHEREOF, the undersigned have set their hands to this Limited Liability Company 
Agreement as of the date set forth below. 

 
MANAGING MEMBER: 
 
ExchangeRight Asset Management, LLC, 
a California limited liability company 
 
By: ExchangeRight Real Estate, LLC,  
a California limited liability company, its sole member 
 
By:  
Printed Name:      
Title: Manager 
Date:   
 
 
 
INITIAL MEMBER: 
 
ExchangeRight Net Leased Portfolio 36 DST, 
a Delaware statutory trust 
 
By: ExchangeRight Asset Management, LLC 
a California limited liability company 
 
By: ExchangeRight Real Estate, LLC, 
a California limited liability company, its sole member 
 
By:  
Printed Name:      
Title: Manager 
Date:   
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EXHIBIT A 
 

DEFINITIONS 
 
 

“Act” shall mean the Delaware Limited Liability Company Act, as the same may be amended from time to 
time.  

“Affiliate” shall mean (i) any Person directly or indirectly controlling, controlled by or under common 
control with another Person; (ii) a Person owning or controlling 10% or more of the outstanding voting securities of 
such other Person; (iii) any officer, director or partner of such other Person; and (iv) if such other Person is an 
officer, director or partner, any company for which such person acts in any capacity.   

“Agreement” shall mean this Limited Liability Company Agreement, as amended from time to time. 

 “Beneficial Interest” means a beneficial interest in the Trust as defined in the Trust Agreement. 

“Beneficial Owner” means each Person who, at the time of determination, holds a Beneficial Interest as 
reflected on the Ownership Records (as defined in the Trust Agreement) as of the Conversion Date.  

“Board” or “Board of Directors” means the Board of Directors of the Company. 

“Cash from Operations” shall mean the cash realized by the Company from all sources, including, but not 
limited to, the operations of the Company including the sale, financing, refinancing, investing, re-investing or other 
disposition of the Property after payment of all cash expenditures of the Company, including, but not limited to, all 
operating expenses including all fees payable to the Managing Member or Affiliates, all payments of principal and 
interest on indebtedness, expenses for repairs and maintenance, capital improvements and replacements, and such 
reserves and retentions as the Managing Member reasonably determines to be necessary and desirable in connection 
with Company operations with its then existing assets and any anticipated acquisitions. 

“Certificate of Formation” shall mean the Certificate of Formation of the Company as filed with the 
Division of Corporations of Delaware as the same may be amended or restated from time to time. 

“Class A Units” shall mean the ten thousand (10,000) Class A Units authorized and issued pursuant to 
Section 3 of this Agreement. 

“Class B Unit”  shall mean the one (1) Class B Unit authorized and issued pursuant to Section 3 of this 
Agreement. 

“Code” shall mean the Internal Revenue Code of 1986, as amended, or corresponding provisions of 
subsequently enacted federal revenue laws. 

“Company” shall refer to [____], LLC 

“Conversion Date” shall mean the date the Trust Estate is converted into the Company by the Initial 
Member to preserve and protect the Trust Estate pursuant to Section 9.2 of the Trust Agreement. 

“Directors” means the Persons elected to the Board of Directors from time to time by the Managing 
Member, including the Independent Directors, in their capacity as managers of the Company.   

“Dissolution Event” shall mean with respect to the Managing Member one or more of the following: the 
death, insanity, withdrawal, retirement, resignation, expulsion, Event of Insolvency, division or dissolution (unless 
reconstituted by the Managing Member) of the Managing Member unless the Members consent to continue the 
business of the Company pursuant to Section 14.1.5. 

“Distributable Cash” shall mean Cash from Operations and capital contributed to the Company by the 
Members as determined by the Managing Member to be available for Distribution to the Members.   
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“Distribution” shall refer to any money or other property transferred without consideration (other than 
repurchased Units) to Members with respect to their interests or Units in the Company, but shall not include any 
payments to the Managing Member pursuant to Section 6. 

“Economic Interest” shall mean an interest in the income, loss and Distributions of the Company but shall 
not include any right to vote or to participate in the management of the Company. 

“Event of Insolvency” shall occur when an order for relief against the Managing Member is entered under 
Chapter 7 of the federal bankruptcy law, or (A) the Managing Member:  (1) makes a general assignment for the 
benefit of creditors, (2) files a voluntary petition under the federal bankruptcy law, (3) files a petition or answer 
seeking for that Managing Member a reorganization, arrangement, composition, readjustment, liquidation, division, 
dissolution or similar relief under any statute, law or regulation, (4) files an answer or other pleading admitting or 
failing to contest the material allegations of a petition filed against the Managing Member in any proceeding of this 
nature, or (5) seeks, consents to, or acquiesces in the appointment of a trustee, receiver, or liquidator of that 
Managing Member or of all or a substantial part of that Managing Member’s properties, or (B) the expiration of 60 
days after either (1) the commencement of any proceeding against the Managing Member seeking reorganization, 
arrangement, composition, readjustment, liquidation, division, dissolution or similar relief under any statute, law, or 
regulation, if the proceeding has not been dismissed, or (2) the appointment without the Managing Member’s 
consent or acquiescence of a trustee, receiver, or liquidator of the Managing Member or of all or any substantial part 
of the Managing Member’s properties, if the appointment has not been vacated or stayed (or if within 60 days after 
the expiration of any such stay, the appointment is not vacated). 

“Formation Date” shall mean the date of filing the Certificate of Formation with the Delaware Division of 
Corporations to form the Company. 

“Independent Director” means a natural Person who, for the five-year period prior to his or her appointment 
as Independent Director has not been, and during the continuation of his or her service as Independent Director is 
not:  (i) an employee, director, manager, member, stockholder, partner or officer of the Company or any of its 
Affiliates (other than his or her service as an Independent Director or other similar capacity of the Company or an 
Affiliate other than any Person that owns a direct or indirect equity interest in the Company); (ii) a creditor, 
customer or supplier of the Company or any of its Affiliates; or (iii) any member of the immediate family of a 
Person described in (i) or (ii), or (iv) a Person controlling, controlled by or under common control with any Person 
described above. 

“Initial Member” shall mean the Trust. 

“Lender” shall mean Bankers Trust Company, its successor and/or assigns. 

“Liquidation” means in respect to the Company the earlier of the date upon which the Company is 
terminated under Section 708(b)(1) of the Code or the date upon which the Company ceases to be a going concern 
(even though it may exist for purposes of winding up its affairs, paying its debts and distributing any remaining 
balance to its Members), and in respect to a Member where the Company is not in Liquidation means the date upon 
which occurs the termination of the Member’s entire interest in the Company by means of a distribution or the 
making of the last of a series of Distributions (whether or not made in more than one year) to the Member by the 
Company. 

“Loan” shall mean that certain loan made by the Lender to the Trust and secured by that certain Mortgage.  

“Loan Agreement” shall mean that certain loan agreement between Trust and Lender. 

“Loan Documents” shall mean the documents, instruments and agreements executed and delivered in 
connection with such Loan. 

“Majority Vote” shall mean the vote of more than 67% of the Class A Units entitled to vote.  Members 
shall be entitled to cast one vote for each Unit they own, and a fractional vote for each fractional Class A Unit they 
own.  
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“Manager” means ExchangeRight Asset Management, LLC, appointed as manager of the Trust. 

“Managing Member” shall refer to ExchangeRight Asset Management, LLC, a California limited liability 
company.  The term “Managing Member” shall also refer to any successor or additional Managing Member who is 
admitted to the Company as the Managing Member.   

“Material Action” means to consolidate or merge the Company with or into any Person, or sell all or 
substantially all of the assets of the Company, or to institute proceedings to have the Company be adjudicated 
bankrupt or insolvent, or consent to the institution of bankruptcy or insolvency proceedings against the Company or 
file a petition seeking, or consent to, reorganization or relief with respect to the Company under any applicable 
federal or state law relating to bankruptcy, or consent to the appointment of a receiver, liquidator, assignee, trustee, 
sequestrator (or other similar official) of the Company or a substantial part of its property, or make any assignment 
for the benefit of creditors of the Company, or admit in writing the Company’s inability to pay its debts generally as 
they become due, or take action in furtherance of any such action, or, to the fullest extent permitted by law, dissolve 
or liquidate the Company 

“Member” or “Members” shall mean any Person admitted as a member to the Company. 

“Membership Interest” shall mean a Member’s entire interest in the Company including such Member’s 
Economic Interest and such voting and other rights and privileges that the Member may enjoy by being a Member. 

“Officer” means an officer of the Company described in Section 7. 

“Organization Expenses” shall mean all expenses incurred in connection with the organization and forma-
tion of the Company, including but not limited to legal and accounting fees, tax planning fees, promotional fees or 
expenses, filing and recording fees and other costs or expenses incurred in connection therewith. 

“Partnership Representative” means the “partnership representative” for any tax period subject to the 
provisions of Section 6223 of the Code, as amended by the Revised Partnership Audit Procedures.  The Partnership 
Representative shall be the Managing Member until such time as a new Partnership Representative is selected by the 
Company. 

“Person” means any individual, corporation, partnership, joint venture, limited liability company, limited 
liability partnership, association, joint stock company, trust, unincorporated organization, or other organization, 
whether or not a legal entity, and any governmental authority. 

“Prime Rate” shall mean the reference rate announced from time-to-time by the Wall Street Journal, and 
changes in the Prime Rate shall be deemed to occur on the date that changes in such rate are announced.   

“Property” shall refer to any or all of such real and tangible or intangible personal property or properties 
owned, or to be acquired, by the Company (including the proceeds thereof).   

“Rating Agency” has the meaning assigned to that term in the Loan Documents.  

“Rating Agency Condition” means (i) with respect to any action taken at any time before the Loan has been 
sold or assigned to a securitization trust, that the lender thereunder has consented in writing to such action, and (ii) 
with respect to any action taken at any time after such loan has been sold or assigned to a securitization trust, that 
each Rating Agency shall have been given ten days prior notice thereof and that each of the Rating Agencies shall 
have notified the Company in writing that such action will not result in a reduction or withdrawal of the then current 
rating by such Rating Agency of any of securities issued by such securitization trust. 

“Real Estate” has the meaning assigned to such term in the Trust Agreement. 

“Revised Partnership Audit Procedures” means the provisions of Subchapter C of Chapter 63 of the Code, 
as amended by P.L. 114-74, the Bipartisan Budget Act of 2015 (together with any subsequent amendments thereto, 
regulations promulgated thereunder, and published administrative interpretations thereof) or any similar procedures 
established by a state or local taxing authority. 



 

 
  

iv 

“Special Member” shall mean, upon such Person’s admission to the Company as a member of the Company, 
the Person bound by this Agreement as Special Member in such Person’s capacity as a member of the Company.  A 
Special Member shall only have the rights and duties expressly set forth in this Agreement. 

 “Substituted Member” shall mean any Person admitted as a substituted Member pursuant to this 
Agreement. 

“Super Majority Vote” shall mean the vote of more than 75% of the Class A Units entitled to vote.  
Members shall be entitled to cast one vote for each Unit they own, and a fractional vote for each fractional Class A 
Unit they own. 

 “Tax Payment” shall have the meaning set forth in Section 4.12. 

“Trust” means ExchangeRight Net Leased Portfolio 36 DST, that certain Delaware statutory trust formed 
by and in accordance with, and governed by, the Trust Agreement. 

“Trust Agreement” means that certain Trust Agreement dated as of March 30, 2020, by and among 
ExchangeRight Real Estate, LLC, a California limited liability company, as the Depositor (as defined in the Trust 
Agreement), the Trustee, and certain Beneficial Owners holding a Beneficial Interest in the Trust. 

“Trustee” means the Person serving, at the time of determination, as the trustee under the Trust. 

“Trust Estate” means all of the Trust’s right, title, and interest in and to the Master Lease Agreement (as 
defined in the Trust Agreement), the underlying tenant leases and the Real Estate (as defined in the Trust 
Agreement), and any and all other property and assets (whether tangible or intangible) in which the Trust has any 
right, title or interest as of the Conversion Date. 

“Unit” shall represent an interest in the Company entitling the owner of the Unit if admitted as a Member to 
the respective voting and other rights afforded to a Member holding a Unit, and affording to such Member a share in 
income, loss and Distributions as provided for in this Agreement.  The Units shall consist of ten thousand (10,000) 
Class A Units held by the Members (other than the Managing Member) and one Class B Unit held by the Managing 
Member. 
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Name Title 
 
Joshua Ungerecht 
David Fisher 
Warren Thomas 
Gregory Harrison 
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Director 
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Joshua Ungerecht 
 
 

Chief Executive Officer 
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EXHIBIT C 
UNITS TO BE OWNED BY 

BENEFICIAL OWNERS OF THE TRUST AND EXCHANGERIGHT ASSET MANAGEMENT 
 
 

 
Name Address Percentage Interest 

in the Trust 
Number of Units 

ExchangeRight 
Asset Management 

 --0-- 1 Class B Unit (in exchange 
for $100). 
 

[Members]  100% 10,000 Class A Units 
(distributed by Initial 
Member) 
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EXHIBIT F 

TAX OPINION 

 



July 1, 2020 

ExchangeRight Real Estate, LLC 
1055 E. Colorado Blvd. 
Suite 310 
Pasadena, CA  91106 

Re:  ExchangeRight Net Leased Portfolio 36 DST 

Ladies and Gentlemen:  

ExchangeRight Real Estate, LLC, a California limited liability company (“ExchangeRight”), and 
ExchangeRight Net Leased Portfolio 36 DST, a Delaware statutory trust (the “Trust”), have 
retained Venable LLP as special tax counsel to address certain federal income tax consequences 
and render opinions on specified federal income tax issues in connection with the transactions 
described in the Confidential Offering Memorandum dated July 1, 2020, for the offering of 
beneficial ownership interests in the Trust (the “Memorandum”).  All capitalized terms used 
herein and not otherwise defined shall have the meanings set forth in the Memorandum. 

In connection with our representation of ExchangeRight and the Trust, and as a basis for the 
opinion hereinafter set forth, we have examined originals or copies, certified or otherwise 
identified to our satisfaction, of the following documents (collectively, the “Documents”): 

1. The Memorandum 
2. The Trust Agreement dated as of March 30, 2020 (the “Trust Agreement”) 
3. The Master Lease Agreement (the “Master Lease”);  
4. Certain terms of the loan documents relating to the Properties; and   
5. That certain representation letter provided to us on July 1, 2020 (the “Representation 

Letter”) signed on behalf of ExchangeRight, the Trust, the Manager and the Master Lessee, 
upon which we have relied in issuing this opinion.   

In connection with rendering this opinion, we have assumed or obtained representations, which 
we have no reason to believe are inaccurate and, with your consent, are relying thereon that: 

1. All factual representations and statements in the Documents are true and correct.  
2. Each party who has executed or adopted, or will execute or adopt, the Documents had, or 

will have, the proper authority and capacity to do so.  
3. Any documents that have been provided to us in draft form have been executed, adopted 

and/or filed without material modification. 
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Based on our review of the Documents, it is our opinion that: (i) the Trust should be treated as an 
investment trust described in Treasury Regulations Section 301.7701-4(c)1 that is classified as a 
“trust” under Treasury Regulation Section 301.7701-3(a); (ii) the Owners should be treated as 
“grantors” of the Trust; (iii) as “grantors,” the Owners should be treated as owning an undivided 
fractional interest in each of the Properties for federal income tax purposes; (iv) the Interests should 
not be treated as securities for purposes of Code Section 1031; (v) the Interests should not be 
treated as certificates of trust or beneficial interests for purposes of Code Section 1031; (vi) the 
Master Lease should be treated as a true lease and not a financing for federal income tax purposes; 
(vii) the Master Lease should be treated as a true lease and not a deemed partnership for federal 
income tax purposes; (viii) the discussions of the federal income tax consequences contained in 
the Memorandum are correct in all material respects; and (ix) certain judicially created doctrines 
that are described herein should not apply to change the foregoing conclusions. 

Our opinion does not address, and should not be viewed as expressing any opinion concerning, 
whether the acquisition of an Interest will, in light of the facts and circumstances applicable to a 
specific purchaser of Class 1 interests, constitute an acquisition of like-kind replacement property 
in a transaction that qualifies for nonrecognition of gain or loss under Code Section 1031. 

DISCUSSION 

Code Section 1031(a)(1) provides that “[n]o gain or loss shall be recognized on the exchange of 
real property held for productive use in a trade or business or for investment if such real property 
is exchanged solely for real property of like kind which is to be held either for productive use in a 
trade or business or for investment.”  Nonrecognition treatment does not apply, however, if the 
interests in the property being exchanged are, inter alia, regarded as interests in a partnership, 
securities, or certificates of trust or beneficial interests.2  Code Section 1031 does not expressly 
address the treatment of interests in a Delaware Statutory Trust (a “DST”). 

1 All section references provided for herein refer to the Internal Revenue Code of 1986, as amended (the “Code”), and 
the Treasury Regulations promulgated thereunder. 

2 I.R.C. §§ 1031(a)(2)(C), (D), and (E) (1984) (prior to amendment by the TCJA (as hereinafter defined)).  On 
December 22, 2017, the Tax Cuts and Jobs Act (the “TCJA”) was signed into law and significantly modified Code 
Section 1031 by limiting it to exchanges of real property not held primarily for sale.  For exchanges completed after 
December 31, 2017, exchanges of personal property and intangible property do not qualify for a Code Section 1031 
Exchange.  Additionally, the TCJA eliminated specific language providing that exchanges of certain types of property 
(stock in trade or other property held primarily for sale, stocks, bonds, or notes, other securities, or evidences of 
indebtedness or interest; interests in a partnership; certificates of trust or beneficial interest, or choses in action) are 
excluded from Code Section 1031.  Although the specific language providing for the exclusion of interests in a 
partnership, securities, or certificates of trust or beneficial interests has been eliminated from the statute, an analysis 
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The Internal Revenue Service (“IRS”) concluded in Revenue Ruling 2004-863 that, under the 
limited circumstances set forth therein, beneficial owners of a DST that, in turn, owns real estate 
will be treated as owning a direct interest in such real estate for purposes of the nonrecognition 
provisions of Code Section 1031.  In order to reach this conclusion, the IRS determined that (i) the 
DST described therein will be treated as an investment trust under Treasury Regulation Section 
301.7701-4(c) that is classified as a “trust” under Treasury Regulation Section 301.7701-4(a), and 
(ii) the beneficial owners of the DST are “grantors” and, as such, are treated as owning direct 
interests in the DST’s property for federal income tax purposes.  We believe that the tax treatment 
of the Trust and the Owners (and the Interests that are the subject of this Offering) should be the 
same as the DST and its beneficial owners were treated in Revenue Ruling 2004-86 for federal 
income tax purposes. 

I. The Trust should be treated as an investment trust described in Treasury Regulation 
Section 301.7701-4(c) that is classified as a “trust” under Treasury Regulation Section 
301.7701-4(a) 

The Trust should be classified as a “trust” under Treasury Regulations Section 301.7701-4(a) 
because it (i) should be recognized as an entity separate from the Owners for federal income tax 
purposes, and (ii) should be treated as an investment trust described in Treasury Regulation Section 
301.7701-4(c). 

A. The Trust should be recognized as an entity separate from the Owners for federal 
income tax purposes 

Whether an organization is an entity separate from its owners for federal income tax purposes is a 
matter of federal tax law and does not depend on whether the organization is recognized as an 
entity under local law.4  Thus, an entity formed under local law is not always recognized as a 
separate entity for federal income tax purposes.5  When participants in a venture form a state law 

of these terms remains relevant to the analysis and conclusion set forth herein that the Owners should be treated as 
owning real property for federal income tax purposes. 

3 2004-2 C.B. 191. 

4 Treas. Reg. § 301.7701-1(a)(1).

5 Treas. Reg. § 301.7701-1(a)(3).
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entity and avail themselves of the benefits of that entity for a valid business purpose, however, the 
entity generally will be recognized for federal income tax purposes.6

An entity formed under state law that acts as a mere agent of its owners will not be treated as an 
entity separate from its owners for federal income tax purposes.  In Commissioner v. Bollinger,7 a 
corporation was treated as an agent of its owners where the corporation functioned merely as the 
nominal debtor and record title holder to mortgaged property.  The shareholders entered into a 
written agreement providing that (i) the corporation would hold title to the property as the 
shareholders’ nominee and agent (and not as a principal of the corporation) solely to secure 
financing, (ii) the shareholders had sole control and responsibility for the mortgaged property and 
(iii) the shareholders were the principals and owners of the property during its financing, 
construction and operation.  The Supreme Court held that the shareholders, rather than the 
corporation, were the owners of the property because the relationship between the shareholders 
and the corporation was, in both form and substance, an agency with the shareholders as principals. 

Similarly, the IRS concluded in Revenue Ruling 92-1058 that an Illinois land trust was not to be 
treated as an entity separate from its owner for federal income tax purposes.  A single taxpayer 
created an Illinois land trust and named a domestic corporation as trustee.  The taxpayer transferred 
legal and equitable title to real property to the trust subject to the provisions of an accompanying 
land trust agreement.  Under the agreement, the taxpayer (i) retained exclusive control of the 
management, operation, rental, and sale of the real property, together with an exclusive right to the 
earnings and proceeds from the real property, and (ii) was required to file all tax returns, pay all 
taxes, and satisfy any other liabilities with respect to the real property.  Under Illinois law, there is 
no limitation on liability of a beneficiary of an Illinois land trust.  Because the trustee’s only 
responsibility was to hold and transfer title to the property at the direction of the beneficiary, and 
because the beneficiary retained the direct obligation to pay liabilities and taxes related to the 
property, the right to manage and control the property, as well as any liability with respect to the 
property, the IRS concluded that the Illinois land trust could not rise to the level of an “entity” 
separate from the beneficial owner for federal income tax purposes.   

In contrast, the IRS concluded in Revenue Ruling 2004-86 that the DST described therein is an 
entity that should be recognized as separate from its owners for federal income tax purposes.  The 
IRS did so by looking to the powers, limitations and benefits that Delaware law accords to a DST 
and its beneficial owners.  Under Delaware law, creditors of a beneficial owner in a DST may not 

6 See Moline Properties, Inc. v. Comm’r, 319 U.S. 436 (1943). 

7 485 U.S. 340 (1988).

8 1992-2 C.B. 204. 
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assert claims directly against the property held by a DST; they can seek payment only from the 
beneficial owner itself.  The property of a DST is subject to attachment and execution with respect 
to liabilities of the DST as if the DST were a corporation.  A DST may sue or be sued.  The 
beneficial owners of a DST are entitled to the same limitation on personal liability stemming from 
actions of a DST that is extended to stockholders of a corporation organized under Delaware law.  
A DST may merge or consolidate with or into one or more statutory entities or other business 
entities.  Lastly, a DST can be formed for investment purposes.  These powers and privileges 
afforded to a DST and the beneficial owners thereof, as well as the purpose of a DST and the 
limited powers provided by the trust agreement (discussed below), led the IRS to conclude that a 
DST is an entity separate from its owners for federal income tax purposes.9

Based on the authorities discussed above, the Trust should be recognized as an entity separate from 
the Owners.  The Trust should not be viewed merely as an agent of the Owners because, unlike 
the trusts in Bollinger and Revenue Ruling 92-105, the Owners have no right or power to direct in 
any manner the actions of the Trust, the Master Lessee, the Sponsor, or the Manager in connection 
with the management or operation of the Trust or the Properties.10  Specifically, the Owners have 
no voting rights, including as to whether or not the Properties are sold nor any right or power to 
(i) contribute additional assets to the Trust; (ii) cause the Trust to negotiate or re-negotiate loans 
or leases; or (iii) cause the Trust to sell all or any portion of its assets and re-invest the proceeds 
of such sale or sales.11  Additionally, so long as any obligations secured by the Note (as defined in 
the Loan Agreement) remain outstanding and not discharged in full, the Manager is covenanting 
that the Trust has not and will not, inter alia, (i) commingle its assets with the assets of any other 
Person (as defined in the Trust Agreement), or permit any Affiliate (as defined in the Trust 
Agreement) or constituent party independent access to its bank accounts, (ii) fail to (A) hold itself 
out to the public as a legal entity separate and distinct from any other Person, (B) conduct its 
business solely in its own name or (C) correct any known misunderstanding regarding its separate 
identity; (iii) identify itself as a department or division of any other Person, (iv) except for capital 
contributions or capital distributions permitted under the terms and conditions of the Trust’s 
organizational documents and properly reflected on its books and records, enter into any 
transaction, contract or agreement with any Owner or guarantor of the obligations of the Trust, or 
any Affiliate of the foregoing, except upon terms and conditions that are intrinsically fair, 
commercially reasonable and substantially similar to those that would be available on an arm’s-

9 Citing to Del. Code Ann. Title 12, §§ 3801-3824. 

10 See Trust Agreement at § 6.4. 

11 Id.
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length basis with unaffiliated third parties; or (v) fail to maintain and use separate stationery, 
invoices and checks bearing its own name.12

These requirements and prohibitions all evidence an intent that the Trust will engage in activities 
on its own behalf rather than as an agent of the Owners.  Lastly, because the Trust is organized as 
a DST, the Owners may avail themselves only of the limited powers and privileges afforded to 
beneficial owners under Delaware law.  Thus, the Trust (as a DST) and the Owners have 
substantially all of the same powers, limitations and benefits as the trust that the IRS found to 
constitute an entity separate from its owners for federal income tax purposes in Revenue Ruling 
2004-86.  Accordingly, the Trust should be recognized, for federal income tax purposes, as an 
entity separate from the Owners. 

B. The Trust should be treated as an investment trust described in Treasury 
Regulation Section 301.7701-4(c) 

A trust arrangement generally will be classified as a “trust” rather than another form of business 
entity for federal income tax purposes if it can be shown that the purpose of the arrangement is to 
vest in trustees responsibility for the protection and conservation of property for beneficiaries who 
cannot share in the discharge of this responsibility and, therefore, are not associates in a joint 
enterprise for the conduct of a business for profit.13  A trust with a single class of ownership 
interests that provides no power to vary the investments of the trust is classified as an investment 
trust that is treated as a “trust” for federal income tax purposes.14  A trust with multiple classes of 
ownership interests that otherwise meets the description of an investment trust also will be 
classified as a “trust” for federal income tax purposes if the existence of multiple classes of 
ownership interests is incidental to the purpose of facilitating the direct investment in the trust’s 
assets.15  As discussed in greater detail below, the Trust should be treated as an investment trust 
described in Treasury Regulation Section 301.7701-4(c). 

1. No power exists under the Trust Agreement for the Trustee or Manager to 
vary the investments of the Trust 

The courts and the IRS have considered the extent to which the powers granted under a trust 
arrangement exceed those required simply to protect and conserve property for the benefit of the 

12 See Trust Agreement at § 3.2(c).   

13 Treas. Reg. § 301.7701-4(a). 

14 Treas. Reg. § 301.7701-4(c)(1). 

15 Id. 
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trust owners.  Two opinions issued by the United States Court of Appeals for the Second Circuit 
(the “Second Circuit”) on the same day generally are viewed as the leading judicial guidance on 
the distinction between a trust arrangement that meets the description of an investment trust and a 
trust arrangement granting the power to vary the investments held therein.  Additionally, the IRS 
has issued several revenue rulings, the most relevant being Revenue Ruling 2004-86, that 
distinguish the limited arrangements that would constitute an investment trust from a broader grant 
of powers that prohibits classification as a “trust.”  In all material respects, we believe that the 
powers granted to the Trustee and Manager in the Trust Agreement are consistent with the limited 
scope of powers applicable to an investment trust described in Treasury Regulation Section 
301.7701-4(c). 

a. Authorities 

(i) Case Law 

In Commissioner v. Chase National Bank,16 the court addressed whether a state law trust 
arrangement should be classified as a “trust” for federal income tax purposes.  In that case, the 
depositor purchased shares of the common stock of several corporations and made up “units” 
consisting of a number of shares of the common stock of each corporation.  The “units” were 
deposited in a trust, and then certificates in the trust were sold to investors. 

The trustee was vested with all of the rights of ownership of the shares except that the depositor 
controlled the voting rights of the shares and the trust instrument governed and restricted the 
disposal of the shares.  Under the terms of the trust instrument, property deposited into the trust 
was held until some disposition of it was made consistent with the terms of the trust instrument.  
Further, distributions of currently available funds were required.  No purchases were to be made 
by the trustee by way of reinvestment of funds or otherwise.  The Second Circuit found that the 
trust instrument “prevented the trusts from being, or becoming, more than what are sometimes 
called strict investment trusts.”  The court concluded that the trust required “that the trust property 
was to be held for investment and not to be used as capital in the transaction of business for profit 
like a corporation organized for such a purpose.  This distinction is what makes the difference tax-
wise.”17

16 122 F. 2d 540 (2d Cir. 1941). 

17 Id. at 543. 
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In another opinion released on the same day as Chase National Bank, the Second Circuit reached 
a different result.  In Commissioner v. North American Bond Trust,18 the court recognized that, 
although the trust arrangement in North American Bond Trust was similar to the trust in Chase 
National Bank, the trust instrument in North American Bond Trust was slightly different because 
it provided the depositor with the power “in effect to change the investment of certificate holders 
at his discretion.”19  In making up new units, the depositor was not confined to the same bonds he 
had selected for the previous units.  Additionally, the bonds of all units constituted a single pool 
in which each certificate holder shared according to his proportion of all the certificates issued.  
As a result, the money from new investors could be used to purchase new bond issues that would 
in turn reduce the existing certificate holders’ interests in the old bond issues.  The depositor thus 
could take advantage of market variations in a manner that could improve the investment of the 
original investors through dilution of the original investment.  Based on these facts, the court held 
that the depositor “had power, though a limited power, to vary the existing investments of all 
certificate holders at will”20 and, accordingly, that the trust was treated as taxable as an association 
rather than as a fixed investment trust. 

(ii) Revenue Ruling 2004-86 

The analyses and conclusions of the IRS in Revenue Ruling 2004-86 are consistent with the 
Second Circuit’s holdings in the cases discussed above.  Revenue Ruling 2004-86 considered the 
situation in which an individual, A, borrowed money from an unrelated lender, BK, and signed a 
10-year note bearing adequate stated interest.  A then used the proceeds of the loan to purchase 
Blackacre, which was rental real property.  The note was secured by Blackacre and nonrecourse 
to A.  Immediately thereafter, A entered into a net lease with Z for a term of 10 years.21  Under the 
terms of the lease, Z was required to pay all taxes, assessments, fees, or other charges imposed on 
Blackacre by federal, state, or local authorities.  In addition, Z was required to pay all insurance, 
maintenance, ordinary repairs, and utilities relating to Blackacre.  Z was free to sublease Blackacre 
to anyone Z chose. 

The rent paid by Z to A was a fixed amount that could be adjusted by a formula described in the 
lease agreement that was based upon a fixed rate or an objective index, such as an escalator clause 

18 122 F.2d 545 (2d Cir. 1941), cert. denied, 314 U.S. 701 (1942). 

19 Id. at 546. 

20 Id.

21 The ruling does not indicate whether A is related to Z, but given that the ruling states that Z is not related to B, C, 
or the trustee (i.e., persons described in the ruling other than A), it is our view that it can be assumed that Z is related 
to A in the ruling. 
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based upon the Consumer Price Index, but adjustment to the rate or index was not within the 
control of any of the parties to the lease.  The rent paid by Z was not contingent upon Z’s ability 
to lease the property or on Z’s gross sales or net profits derived from Blackacre.22

On the same date that A acquired Blackacre and leased it to Z, A also formed a Delaware statutory 
trust under Delaware law to which A contributed fee title to Blackacre (after entering into the loan 
with BK and the lease with Z).  Upon contribution, the trust assumed A’s rights and obligations 
under the note with BK and the lease with Z.  In accordance with the nonrecourse nature of the 
note, neither the trust nor any of its beneficial owners were personally liable to BK on the note, 
which continued to be secured by Blackacre.  The trust agreement provided that interests in the 
trust were freely transferable.  However, interests in the trust were not publicly traded on an 
established securities market.  The trust would terminate on the earlier of 10 years from the date 
of its creation or the disposition of Blackacre, but would not terminate on the bankruptcy, death or 
incapacity of any owner or on the transfer of any right, title or interest of the beneficial owners of 
the trust. 

The trust agreement authorized the trustee to engage in only those activities central to the 
collection, investment, and distribution of income arising from Blackacre.  The trust agreement 
authorized the trustee to use trust funds to establish a reasonable reserve to pay expenses incurred 
in connection with holding Blackacre.  The trustee was required to distribute on a quarterly basis 
all available cash less such reserves to the beneficial owners in proportion to their respective 
interests in the trust.  The trustee was required to invest cash received from Blackacre between 
each quarterly distribution and all cash reserves in short-term obligations, i.e., maturing prior to 
the next quarterly distribution date, of (or guaranteed by) the United States or any agency or 
instrumentality thereof, and in certificates of deposit of any bank or trust company having a 
minimum stated surplus and capital.  The trustee was required to hold such obligations until 
maturity.  In addition to the right to a quarterly distribution of cash, each beneficial owner had the 
right to an in-kind distribution of its proportionate share of the property of the trust. 

The trust agreement provided that the trustee’s activities were limited to the collection, investment 
and distribution of income arising from Blackacre.  The trustee could not exchange Blackacre for 
other property, purchase assets other than the short-term investments described above, or accept 
additional contributions of assets (including money) to the trust.  The trustee could not renegotiate 

22 Although the lease from A to Z is described in Rev. Rul. 2004-86 as a “net” lease, it is not clear whether the lessor 
or the lessee would be required to make capital improvements or major repairs to the property.  Thus, the lease might 
be “double net,” in which the lessor remains liable for certain capital improvements and repairs (such as repairs to the 
roof) instead of a “triple net” lease in which the lessee is responsible for the property in all events. 
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the terms of the debt used to acquire Blackacre and could not renegotiate the lease with Z or enter 
into leases with tenants other than Z, except in the case of Z’s bankruptcy or insolvency.23

In addition, the trustee could make only minor non-structural modifications to Blackacre, unless 
otherwise required by law.  The trust agreement further provided that the trustee could engage in 
ministerial activities to the extent required to maintain and operate the trust under local law.  In 
addition, the trustee could not enter into a written agreement with A or indicate to third parties that 
the trustee (or the trust) is A’s agent. 

Immediately after A contributed its interest in Blackacre to the trust, it conveyed its entire interest 
in the trust to individuals B and C in exchange for interests in Whiteacre and Greenacre, 
respectively.  B and C were not related to BK or Z (the lessee of Blackacre) and neither the trustee 
nor the trust was an agent of B or C.  B and C desired to treat their acquired interests in the trust 
as replacement property pursuant to a Code Section 1031 like-kind exchange for their relinquished 
properties, Whiteacre and Greenacre, respectively. 

Neither the trust nor the trustee entered into a written agreement with A, B or C creating an agency 
relationship.  In dealings with third parties, neither the trust nor the trustee was represented as an 
agent of A, B, or C. 

To determine whether the trust arrangement qualified as an investment trust classified as a “trust” 
for federal income tax purposes, the IRS examined whether the trust agreement granted the power 
to vary the investment of the trust’s beneficial interest holders.  Because the duration of the trust 
was the same as the duration of the loan and the lease that were assumed by the trust at the time of 
its formation, the financing and leasing arrangements of the trust and its assets (Blackacre) were 
fixed for the entire life of the trust.  Furthermore, the trustee was permitted to invest only in short-
term obligations that matured prior to the next quarterly distribution date and was required to hold 
these obligations until maturity.  Because the trust agreement required that (i) any cash from 
Blackacre, and any cash earned on short-term obligations held by the trust between distribution 
dates, be distributed quarterly, (ii) no cash could be contributed to the trust by the beneficiaries, 
(iii) the trust could not borrow any additional money, and (iv) the disposition of Blackacre would 
result in the termination of the trust, the IRS concluded that there was no possibility of the 
reinvestment of money under the trust agreement. 

23 Revenue Ruling 2004-86, in its statement of facts, expressly provides that “[t]he trustee may not renegotiate the 
terms of the debt used to acquire [the Property] and may not renegotiate the lease with [the Tenant] or enter into leases 
with tenants other than [the Tenant], except in the case of [the Tenant’s] bankruptcy or insolvency.”  We believe the 
correct interpretation of this provision is that the exception applies to renegotiating the financing as well as new leases. 
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In the Revenue Ruling’s analysis, the IRS emphasized that the trustee’s activities were limited to 
the collection and distribution of income.  The trustee could not exchange Blackacre for other 
property, purchase assets other than short-term investments or accept any additional contributions 
of assets (including money) for the trust.  The trustee could not renegotiate the terms of the debt 
used to acquire Blackacre and could not renegotiate the lease with Z or enter into leases with 
tenants other than Z except in the case of Z’s bankruptcy or insolvency.  In addition, the trustee 
could make only minor non-structural modifications to the property except to the extent required 
by law.  The IRS observed that the trustee had none of the powers that would indicate an intent to 
carry on a profit-making business.  Accordingly, the IRS concluded that the trustee had no power 
to vary the investment of the beneficiaries of the trust, which is consistent with the description of 
an investment trust classified as a “trust” for federal income tax purposes. 

The IRS expressly warned in Revenue Ruling 2004-86, that the trust arrangement would not have 
qualified as an investment trust, and therefore would not have been classified as a “trust,” if the 
trustee had been given the power to do one or more of the following: 

 dispose of Blackacre and acquire new property; 
 renegotiate the lease with Z or enter into leases with tenants other than Z (except in the 

case of Z’s bankruptcy or insolvency); 
 renegotiate or refinance the obligation used to purchase Blackacre (except in the case of 

Z’s bankruptcy or insolvency); 
 receive capital contributions from the investors; 
 invest cash received to profit from market fluctuations; or 
 make more than minor non-structural modifications to Blackacre not required by law. 

Thus, it is not sufficient that the trustee never takes any of the actions described above - the trustee 
must lack the power to undertake those actions.  This aspect of Revenue Ruling 2004-86 is 
consistent with the case law in which a trust is classified in accordance with the powers that the 
trustee has under the trust agreement without regard to what actions, if any, the trustee has 
performed other than to conserve and protect the property of the trust. 

(iii) Other Revenue Rulings 

The IRS also addressed the classification of trust arrangements in several other revenue rulings. 
Revenue Ruling 75-19224 involved a trust agreement that required the trustee to invest cash on 
hand between quarterly distribution dates only in specified short-term obligations maturing prior 
to the next distribution date and to hold such obligations until maturity.  The IRS concluded that, 

24 1975-1 C.B. 384. 
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because the restrictions on the types of permitted investments limited the trustee to a fixed return 
similar to that earned on a bank account, and eliminated any opportunity to profit from market 
fluctuations, the power to invest in such assets was not a power to vary the trust’s investments. 

Similarly, the IRS classified the trust arrangement described in Revenue Ruling 79-77,25 which 
was formed to hold real property, as a “trust” for federal income tax purposes.  The beneficiaries 
were required to approve all agreements entered into by the trustee and they were personally liable 
for the debts of the trust.  The beneficiaries directed the trustee to enter into a 20-year lease that 
required the tenant to pay all taxes, assessments, fees or other charges imposed on the property by 
federal, state or local authorities.  In addition, the tenant paid all insurance, maintenance, repairs 
and utilities relating to the property.  The trustee could determine whether to allow the tenant to 
make minor non-structural alterations to the real estate, but only if the alterations would protect 
and conserve the property or were required by law.  The trustee was empowered to institute legal 
or equitable actions to enforce any provisions of the lease. 

The trust would terminate on the sale of substantially all of its assets or upon unanimous agreement 
of the beneficiaries.  Based upon the above, the IRS classified the trust arrangement described in 
Revenue Ruling 79-77 as a “trust” for federal income tax purposes. 

In contrast, the IRS concluded that the trust arrangement described in Revenue Ruling 78-37126

was classified as a business entity rather than a “trust.”  Unlike the trust arrangement described in 
Revenue Ruling 79-77 that restricted the trustee to dealing with a single piece of property subject 
to a net lease, the trust arrangement in Revenue Ruling 78-371 expressly authorized the trustees to 
purchase and sell contiguous or adjacent real estate, to accept or reject certain contributions of 
contiguous or adjacent real estate, to raze or erect any building or structure, to make any 
improvements to the land contributed to the trust, to borrow money and to mortgage and lease the 
trust property.  The IRS concluded in Revenue Ruling 78-371 that the trustee’s power to engage 
in extensive real estate operations and to reinvest the sales proceeds in financial products indicated 
that the trust arrangement was not formed merely to protect and conserve the trust’s property and 
ruled that the trust was taxable as a business entity treated as a corporation. 

The existence of a power to sell trust assets does not always give rise to a power to vary the trust’s 
investments.  The courts and the IRS have concluded that even though a trustee may possess the 
power to sell trust assets under certain limited circumstances, such a trust arrangement can still 

25 1979-1 C.B. 448. 

26 1978-2 C.B. 344. 
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qualify as an investment trust classified for federal income tax purposes as a “trust.”27  These 
authorities have clarified that, instead of the mere power to sell trust assets, it is the ability of the 
trustee to substitute new investments in order to take advantage of variations in the market that 
prohibit a trust arrangement from being treated as an investment trust classified as a “trust” for 
federal income tax purposes. 

b. The Trust Agreement 

The powers and authority granted to the Trustee, Manager, Owners, and the Trust in the Trust 
Agreement fall within the limited scope of the powers and authority that may be exercised with 
respect to an “investment trust.”  From and after the issuance of the Conversion Notice (as defined 
in the Trust Agreement), the Trust Agreement authorizes the Manager, as agent of the Trust, to 
take each of the following actions necessary to conserve and protect the Trust Estate: (1) acquire 
title to the Properties subject to the tenant leases; (2) enter into and comply with certain Loan 
documents; (3) enter into the Master Lease with the Master Lessee; (4) collect rents from the 
Properties, if any, and make distributions thereof, if any; (5) enter into any agreements with 
qualified intermediaries for purposes of enabling an Owner’s acquisition of an Interest pursuant to 
Code Section 1031; (6) notify the relevant parties of any defaults under the Transaction 
Documents; and (7) solely to the extent necessitated by the bankruptcy or insolvency of the Master 
Lessee, enter into a new lease or renegotiate or refinance debt on the Properties.28

The Trust Agreement expressly denies the Trustee, the Manager, the Owners and/or the Trust the 
enumerated powers that are prohibited under Revenue Ruling 2004-86 (i.e., any power and 
authority specifically outlined by the IRS as impermissible in Revenue Ruling 2004-86 in order 
for the trust arrangement to qualify as an investment trust described in Treasury Regulation Section 
301.7701-4(c)).29  Moreover, the Trust Agreement expressly denies the Trustee, the Manager, the 
Owners and/or the Trust any power and authority to take any other action which would cause the 

27 See Comm’r v. North American Bond Trust, 122 F.2d 545 (2d Cir. 1941), cert denied 314 U.S. 701 (1941); 
Pennsylvania Co. for Insurances on Lives and Granting Annuities v. United States, 146 F.2d 392 (3d. Cir. 1944).  See 
also Rev. Rul. 78-149, 1978-1 C.B. 448; Rev. Rul. 73-460, 1973-2 C.B. 425. 

28 See Trust Agreement § 5.3(b). 

29 See Trust Agreement § 3.3(c)(1)-(8).  The facts in Revenue Ruling 2004-86 state that Z and the trustee in the ruling 
are not related.  The analysis in the revenue ruling, however, does not discuss the tax considerations underlying the 
relationship of the various parties.  Therefore, nothing in the analysis in the revenue ruling appears to require that the 
Manager and the Master Lessee be unrelated parties.  We are of the opinion that the relation of the Manager and the 
Master Lessee should not serve to constructively transfer or impute prohibited powers to the Manager as the 
relationship of the parties appears irrelevant under the revenue ruling and the Trust Agreement expressly limits the 
powers of the Manager. 
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Trust to be treated as a business entity for federal income tax purposes if the effect would be that 
such action or actions would constitute a power under the Trust Agreement to “vary the investment 
of the certificate holders” under Treasury Regulation Section 301.7701-4(c)(1) and Revenue 
Ruling 2004-86.30  Furthermore, the Trust Agreement provides that none of the Trustee, the 
Manager, the Owners and the Trust shall have any power or authority to undertake any actions that 
are not permitted to be undertaken by an entity that is treated as a “trust” within the meaning of 
Treasury Regulation Section 301.7701-4 and not treated as a “business entity” within the meaning 
of Treasury Regulation Section 301.7701-3.31

Although distinctions exist between the Trust Agreement and other related arrangements and the 
trust and other related arrangements described in Revenue Ruling 2004-86, we believe these 
distinctions are not material.  These distinctions include, but are not limited, to the following, 
which we view as those distinctions necessitating discussion and analysis:  (i) the conversion of 
the Trust for tax purposes by the Sponsor from a “disregarded entity” for federal income tax 
purposes into an investment trust prior to admission of the Owners; (ii) the ongoing role of the 
Manager, which is wholly owned by the Sponsor, but with powers limited to those permitted to be 
exercised by the Trustee; (iii) the potential conversion of the Trust into a Delaware limited liability 
company that would constitute a “partnership” for federal income tax purposes as a result of a LLC 
Conversion; (iv) the Trust’s acceptance of multiple contributions from purchasers of Class 1 
interests over time, rather than through a single contribution; (v) the fact that the Sponsor may 
retain a beneficial interest in the Trust during the period of the Offering, and the Key Principals 
will own at least 1% of the Class 1 interests in the Trust as required by the Lender; (vi) the fact 
that the Trust Agreement empowers the Manager (and only the Manager) to determine in its sole 
discretion when a Disposition of the Properties would be reasonable using its commercially 
reasonable business judgment and, thus, when the Properties shall be sold; (vii) the obligation of 
the Trust to pay the Capital Expenses (as defined in the Master Lease) of the Properties, which 
includes capital expenditures with a term that exceeds the term of the Master Lease, and the right 
of the Master Lessee to use reserves to pay such Capital Expenses; (viii) the fact that the Key 
Principals of ExchangeRight (which owns the Sponsor, the Master Lessee and the Manager) have 
executed certain limited guaranties with respect to the Loan; and (ix) the power to sell the Trust’s 
corpus.  We believe that, like the material provisions discussed above, these provisions are 
consistent with, rather than contrary to, the analysis in Revenue Ruling 2004-86 for the reasons set 
forth below. 

First, prior to the conversion of the Trust by the Sponsor into an investment trust, the Trust is not 
recognized as an entity separate from the Sponsor for federal income tax purposes.  Accordingly, 

30 See Trust Agreement § 3.3(c)(9). 

31 See Trust Agreement § 3.3(c) (flush language).
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the conversion feature of the Trust from a disregarded entity to a fixed investment trust for tax 
purposes, prior to admission of the Owners, should be viewed on its own as a mere formation of 
the Trust as a fixed investment trust in a manner that is not inconsistent with the analysis under 
Revenue Ruling 2004-86. 

Second, the ongoing role of the Manager, which is wholly owned by the Sponsor, should not be 
viewed as inconsistent with the analysis in Revenue Ruling 2004-86 because the Manager’s 
powers are limited to those permitted to be exercised by the Trustee.  Like the Trustee, the 
Manager’s power is limited to the powers and authority that may be exercised by a trustee of a 
fixed investment trust. 

Third, the potential conversion of the Trust into a Delaware limited liability company that would 
constitute a “partnership” for federal income tax purposes as a result of a LLC Conversion should 
not be viewed as inconsistent with the analysis in Revenue Ruling 2004-86.  Although no direct 
authority exists regarding the power to make a LLC Conversion in connection with a fixed 
investment trust, we believe that providing this mechanism as used in the Trust Agreement is 
consistent with treating the Trust as a fixed investment trust for federal income tax purposes.  The 
purpose of this mechanism is to provide a means to preserve and protect the Trust Estate for the 
benefit of the Owners in certain limited circumstances where the Manager, in its discretion, 
determines that continuing the trust structure would be significantly detrimental to the Owners.  
Moreover, ExchangeRight, the Trust and the Manager have represented that:  (i) no LLC 
Conversion is currently intended or anticipated; (ii) to their knowledge, an event which would 
cause a LLC Conversion with respect to any of the assets of the Trust is not expected; and (iii) 
they believe that the occurrence of such an event would be rare and unusual.  In considering this 
issue, we have taken into account the fact that Sections 9.2(a)(4)-(8) of the Trust Agreement 
provide for a LLC Conversion in certain circumstances outside the determination and discretion 
of the Manager.  We view these provisions requested by the Lender as not inconsistent with 
Revenue Ruling 2004-86. 

Fourth, the Trust’s acceptance of multiple contributions from purchasers of Class 1 interests over 
time, rather than through a single contribution, should not be viewed as raising additional capital 
(which is prohibited under Revenue Ruling 2004-86).  Both the term and the amount of the 
Offering were established at the time the Trust Agreement was made.  The majority of the cash 
paid for the purchase of the Class 1 interests (all at the same price) will be distributed to the Sponsor 
to redeem its Class 2 interests.  Because the terms of the Offering are fixed and the contributed 
cash will be used to redeem the Sponsor, the additional contributions over the period of the 
Offering do not enable the Trust to raise additional capital or benefit from market fluctuations over 
time.  The fact that 100% of the Interests will be sold in multiple closings rather than in a single 
closing is driven by practical considerations of the Offering and does not provide a basis for 
distinguishing a trust from a partnership. 
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Fifth, the fact that the Sponsor may retain a beneficial interest in the Trust during the period of the 
Offering should not result in the Trust being recharacterized as a partnership because such 
ownership is driven merely by practical considerations of the Offering and would be for a limited 
period of time, specified in advance (i.e., any such ownership will be temporary).  The Sponsor 
has an absolute obligation to dispose of all of its Class 2 interests within one year of the date of 
the first sale of Class 1 interests.  At such time, any remaining outstanding Class 2 interests must 
be surrendered to the Trust for no additional consideration.  Ownership during a temporary period 
solely for the purpose of allowing an orderly sale of the Interests in the Trust does not create a 
potential for differing interests in the Properties, since the Class 2 interests otherwise have identical 
rights to the Class 1 interests after the issuance of the Conversion Notice (as defined in the Trust 
Agreement).  By analogy to tenancy in common offerings, such a temporary period of ownership 
also should not justify a conclusion here that the Trust should be classified as a partnership rather 
than as an investment trust.32

Such ownership is not completely temporary, however, because the Key Principals will own at 
least 1% of the Class 1 interests in the Trust.  In Revenue Ruling 2004-86, B and C (the two 
beneficial owners of the trust) were not related to Z (the lessee of Blackacre) within the meaning 
of Code Sections 267(b) or 707(b).  In the instant case, however, the indirect owners of the Sponsor 
will own at least 1% of the Class 1 interests in the Trust.  The indirect owners of the Sponsor own 
ExchangeRight, which wholly owns the Manager and the Master Lessee, and such owners will 
therefore be in a position to control these entities.  For tax purposes, the Manager and the Master 
Lessee are disregarded, such that ExchangeRight is the Manager and the Master Lessee for tax 
purposes.  But, such ownership of at least 1% of the Class 1 interests is a requirement imposed by 
the Lender as a condition of the Loan, rather than the result of the indirect owners’ desire to 
maintain an investment in the Trust.33  This is an important distinction as it demonstrates that the 
indirect owners are not voluntarily purchasing an Interest in the Trust.  Furthermore, 
ExchangeRight has represented that if the Lender (or any successor thereto) at any point no longer 
requires such interest (or any portion thereof) to be held, then the indirect owners of the Sponsor 
will sell such interest (or portion thereof) as soon as reasonably possible.  Such ownership interest 

32 In tenancy in common offerings, sponsors and their tax advisors have gotten comfortable with allowing the sponsor 
to own tenant-in-common interests in the property at the same time that the sponsor or its affiliates is acting as a master 
tenant, because Revenue Procedure 2002-22, 2002-1 C.B. 733, appears to explicitly sanction a temporary overlap.  
Revenue Procedure 2002-22 is inapplicable to DST offerings, however.  In Revenue Ruling 2004-86, the sponsor 
entered into the master lease and borrowed the funds necessary to acquire the property prior to transferring the property 
to the DST and sold 100% of the beneficial interests in the DST to unrelated persons in a single transaction.

33 Section 5.33 of the Loan Agreement stipulates that the Key Principals collectively must at all times own at least 1% 
of the Interests in the Trust. 
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in the Trust is so small that it should not materially drive the decision-making of the Master Lessee.  
Thus, although an owner of the Trust will be related to the Master Lessee and the Manager, we 
view such a small purchased interest that was mandated by the Lender as not inconsistent with the 
intent and purpose of Revenue Ruling 2004-86. 

Since no Class 2 interests may be reissued, and after the period of the Offering, the Owners (except 
to the extent of the ownership of at least 1% of the Class 1 interests discussed above) will be 
unrelated to the Master Lessee and the Manager, the Trust arrangement should not be classified as 
a partnership arrangement, but instead as an investment trust. 

Sixth, the discretionary power granted under the Trust Agreement to the Manager (and only the 
Manager) to determine when it is appropriate to make a Disposition of the Properties should not 
be viewed as a power to vary the Trust’s investments.  Immediately after a disposition of one or 
more of the Properties, the disposition proceeds must be distributed to the Owners.34  At the time 
the last of the Properties is disposed of, the Trust will terminate pursuant to Section 9.1 of the Trust 
Agreement.  Neither the Trustee nor the Manager has the power to purchase replacement 
investments with the proceeds from the disposition of any or all of the Properties.35  Moreover, 
this discretion afforded to the Manager is subject to the overall limitation of the Manager having 
no power to engage on behalf of the Trust in activities in which the Trust could not engage directly.  
The disposition of the Properties under these circumstances is consistent with the objective of 
achieving an attractive investment return on the assets comprising the initial trust estate when the 
Owners acquired their interest therein.  Because the disposition proceeds cannot be reinvested by 
the Trustee or the Manager, the Trust Agreement does not confer the power to “better” the 
investments in the Trust by taking advantage of market variations.  The assets that can be held by 
the Trust are restricted to the Properties and the cash reserves that accumulate between monthly 
distributions.36  All cash reserves will be invested only in the types of debt instruments expressly 
permitted under Revenue Ruling 2004-86.37  Accordingly, providing the Manager with the 
discretion concerning the timing and amount of the disposition of the Properties, or to decide that 
one or more of the Properties should be disposed of and the others retained, should not prevent the 
Trust from being treated as an investment trust that is classified as a “trust” for federal income tax 
purposes. 

34 See Trust Agreement at §§ 9.1 & 9.3. 

35 See Trust Agreement at §§ 3.3(c) & 9.1.

36 See Trust Agreement at §§ 3.2(c), 3.3(c) & 7.1. 

37 See Trust Agreement at § 7.1.
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Seventh, we have considered the obligation of the Trust to pay the Capital Expenses (as defined in 
the Master Lease) of the Properties, which includes capital expenditures with a term that exceeds 
the term of the Master Lease, and the right of the Master Lessee to use reserves to pay such Capital 
Expenses.  It is unclear whether the lease in Revenue Ruling 2004-86 was a triple net lease under 
which the tenant would have been responsible for all capital improvements, or a double net lease 
under which the lessor would have remained responsible for certain repairs, such as repairs to the 
roof.  We have considered the issue and believe that the Trust’s obligation to pay for capital 
expenses with a life or term that exceeds the term of the Master Lease is not inconsistent with a 
trustee’s duty to conserve and protect trust property and should not be indicative of a partnership 
or constitute the varying of the Trust’s investment.  ExchangeRight, the Trust, and the Manager 
have represented that to their knowledge, none of the Trust, the Master Lessee nor any of the sub-
tenants at the Properties plans to construct more than minor, non-structural improvements, 
additions or alterations to the Properties, and they believe and expect that capital expenditures will 
not be needed for improvements, additions or alterations to each of the Properties (taking into 
account their age and condition) other than minor, non-structural improvements, additions or 
alterations. 

Moreover, the Trust is not responsible for any Capital Expenses or, otherwise, for making or 
performing (or incurring any cost, expense or expenditure for the making or performing of) any 
repairs, replacements or improvements to, for and/or in respect of any of the Properties that the 
Trust determines (in its sole discretion) it is not permitted to be responsible for, make, perform 
and/or incur pursuant to the terms of the Trust Agreement.  We do not view the allocation of 
responsibilities to the Trust described above as risk sharing indicative of a partnership; rather, such 
allocation is consistent with normal leasing practice and is reasonable in light of the fact that the 
Trust will derive substantial benefit from any expenditures with a life or term that exceeds the term 
of the Master Lease.  Moreover, we have taken into account the fact that under Section 8.3 of the 
Master Lease, the Master Lessee is entitled to utilize funds in reserves to pay for such Capital 
Expenses.  Revenue Ruling 2004-86 provided that in the facts therein, under the trust agreement, 
the trustee was authorized to establish a reasonable reserve for expenses associated with holding 
Blackacre that may be payable out of trust funds.  It should make no difference that the Master 
Lessee is able to access such reserves to pay for those expenses that are the responsibility of the 
Trust.  Therefore, we do not believe the above is inconsistent with the intent and purpose of 
Revenue Ruling 2004-86. 

Eighth, we have taken into account the fact that the owners of ExchangeRight (which owns the 
Sponsor, the Master Lessee and the Manager) have executed certain limited guaranties with respect 
to the Loan.  Under the limited guaranties, they will be responsible for liabilities, costs, expenses, 
claims, losses or damages incurred by the Lender as a result of certain non-recourse carveout 
events and springing recourse liabilities with respect to the Loan.  The occurrence or non-
occurrence of these events will largely be solely within their (and their affiliates’) control.  Since 
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these limited guaranties otherwise generally impose liability only for actions which are within the 
control of the owners of ExchangeRight, they should not constitute impermissible guaranties of 
the Loan for these purposes.  Further, these guaranties should not be viewed as an obligation of 
the Sponsor, ExchangeRight or the owners of ExchangeRight to contribute additional capital to 
the Trust.  While the owners of ExchangeRight are potentially liable for environmental matters not 
directly within their control under the guaranties of certain environmental liabilities with respect 
to the Properties, such liability might otherwise result under federal environmental laws regardless 
of the terms provided under the Loan Documents.  Accordingly, we do not view the existence of 
such limited guaranties as inconsistent with Revenue Ruling 2004-86.   

Because none of the above distinctions permits the Trustee or Manager to vary the investments of 
the Trust in a manner that results in the Owners improving their investment results based on 
variations in the market, we believe they are consistent with treating the Trust as a fixed investment 
trust. 

c. The Master Lease 

Under the terms of the Master Lease, which is subject to the Loan Documents relating to the 
Properties, the Master Lessee does not have the right to make other than minor, non-structural 
alterations, additions or improvements to the Properties unless otherwise required by law or 
permitted at the time that the Trust took title to the Properties under the leases assigned to the 
Master Lessee.38  ExchangeRight, the Trust, the Manager and the Master Lessee have represented 
that to their knowledge, none of the Trust, the Master Lessee nor any of the sub-tenants at the 
Properties plan to construct more than minor, non-structural improvements, additions or alterations 
to the Properties, and they believe and expect that capital expenditures will not be needed for 
improvements, additions or alterations to each of the Properties (taking into account their age and 
condition) other than minor, non-structural improvements, additions or alterations.  
ExchangeRight, the Master Lessee, and the Manager have represented that if a sub-tenant intends 
to make other than a minor, non-structural improvement, addition or alteration to any of the 
Properties (unless required by law), then either: (i) the Master Lessee will cause such sub-tenant 
to agree, upon the expiration or earlier termination of the sub-lease, to remove the improvement, 
addition or alteration so as to restore the Properties to the condition the Properties would have been 
in had such improvement, addition or alteration never been made, or (ii) the Manager will make a 
LLC Conversion pursuant to the terms of the Trust Agreement. 

Further, we believe that the limited alteration rights provided to the Master Lessee under the Master 
Lease should not be attributed to the Trustee or the Manager and, therefore, are not inconsistent 

38 See Master Lease § 8.5. 
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with treating the Trust as an investment trust for federal income tax purposes.  The terms of the 
Master Lease do not provide the Trustee or the Manager with the unfettered power to make 
structural modifications to the Properties; such alteration rights are held solely by the Master 
Lessee in the limited circumstances noted above.  Moreover, the Trust is not responsible for any 
capital expenses or, otherwise, for making or performing (or incurring any cost, expense or 
expenditure for the making or performing of) any repairs, replacements or improvements to, for 
and/or in respect of any of the Properties that the Trust determines (in its sole discretion) it is not 
permitted to be responsible for, make, perform and/or incur pursuant to the terms of the Trust 
Agreement. 

Although not free from doubt, we believe that the alteration rights provided to the Master Lessee 
under the Master Lease, and the treatment of the sub-leases as discussed above, are consistent with 
treating the Trust as a fixed investment trust, the intent and purpose of Revenue Ruling 2004-86, 
and the underlying cases and rulings governing whether a trustee possesses an impermissible right 
to vary the investments of a trust. 

2. Although the Trust has more than one class of ownership interests, the 
Trust nonetheless should be described as an investment trust classified as 
a “trust” because it was formed to facilitate direct investment in the 
Properties and the repurchase of the Class 2 interests is incidental to that 
purpose 

The oft-cited principle that the economic substance of a transaction, and not its mere form, governs 
the tax treatment of a given transaction is a well-established doctrine of federal tax law.39  Treasury 
Regulation Section 301.7701-4(c) (and the examples therein) contemplate that certain additional 
classes of trust interests will not defeat “trust” classification for federal income tax purposes by 
providing that a trust arrangement that otherwise would be treated as an investment trust absent 
multiple classes of ownership interests nonetheless will be so treated if the multiple classes of 
ownership interests are incidental to the investment purpose of the trust.40  The Treasury 

39 See, e.g., Gregory v. Helvering, 293 U.S. 465, 467, 470 (1935) (holding that “the reorganization attempted was 
without substance and must be disregarded”); Comm’r v. Court Holding Co., 324 U.S. 331, 334 (1945) (stating that 
“the incidence of taxation depends on the substance of a transaction.  The tax consequences which arise from gains 
from a sale of property are not finally to be determined solely by the means employed to transfer legal title.”); Weiss 
v. Steam, 265 U.S. 242, 254 (1924) (stating that the court “must regard matters of substance and not mere form”); 
Higgins v. Smith, 308 U.S. 473, 477 (1940) (holding that the Government may look at “actualities” and disregard the 
form of a transaction if it is “unreal” or a “sham”). 

40 Treas. Reg. § 301.7701-4(c). 
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Regulation illustrates by example the type of different ownership rights that would be merely 
incidental to a trust’s investment purpose. 

The first example illustrates a circumstance whereby the existence of two classes of ownership 
interests in a trust is incidental to the trust’s purpose of facilitating direct investment in a portfolio 
of residential mortgages.41  The originator of the mortgage portfolio transferred the mortgages to 
a bank under a trust agreement, retained the class D beneficial ownership interest in the trust and 
sold to investors the class C beneficial ownership interests in the trust.  The two classes are 
identical except that, in the event of a default on the underlying mortgages, the payment rights of 
the class D interests are subordinate to the rights of the class C certificate holders.  The example 
observes that the interests of the beneficial holders in the aggregate, however, is substantially 
equivalent to an undivided ownership interest in the mortgage pool, coupled with a limited 
recourse guarantee running from the originator to the class C beneficial holders.  Thus, the 
difference in rights between the class D and class C beneficial ownership interests is present simply 
to facilitate the investment by the class C beneficial owners in the trust’s assets. 

Likewise, the second example illustrates a circumstance where multiple classes of ownership 
interests in a trust merely facilitate direct investment in the assets held by the trust.42  Public 
investors purchased trust certificates evidencing the right to receive a particular payment with 
respect to a specific bond that is included in a bond portfolio held by the trust.  Because the 
purchase of stripped interests in bonds and coupons are treated as separate bonds for federal 
income tax purposes, the example states that the multiple classes simply provide each certificate 
holder with a direct interest in what would be treated as a separate bond.  Because the certificate 
holders acquired an interest in the trust’s assets that was similar to what the certificate holder could 
acquire by direct investment, the multiple classes of ownership interest would not prevent the trust 
arrangement from being treated as a trust rather than a business entity for federal income tax 
purposes. 

It is possible that the IRS may assert that the existence and redemption of the Sponsor’s Class 2 
interests give rise to impermissible multiple classes of ownership interests.43  Consistent with the 
facts in the examples discussed above, however, we believe that the existence of the Class 2 
interests and the redemption right of the Sponsor with respect to such Class 2 interests also should 
be treated as existing simply to facilitate the Owners’ investment in the Properties through the 
Class 1 beneficial interests. 

41 See Treas. Reg. § 301.7701-4(c)(2), Example 2. 

42 See Treas. Reg. § 301.7701-4(c)(2), Example 4. 

43 See Trust Agreement § 6.5. 
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Immediately upon the issuance of the Conversion Notice, which must occur prior to an Owner 
investing in the Trust, the rights of a Class 2 beneficial owner (other than the redemption right) 
will be identical to the rights of the Class 1 beneficial owners.44  The redemption simply replaces 
the Sponsor’s pro rata ownership interest in the Trust and its underlying assets with that of the 
Owners.  This same result could be accomplished by either the Sponsor selling directly to the 
Owners its Class 2 beneficial interest or the Sponsor selling to the Owners a direct interest in the 
Properties followed by the Owners’ contribution of the Properties to the Trust.  Because under 
either scenario the result is the same, and in neither situation is there any variation in the underlying 
assets owned by the Trust, we believe that the formal mechanism by which the Sponsor’s interest 
in the Properties is transferred to the Class 1 beneficial owners should not affect the tax 
consequences of the underlying transaction. 

This analysis is consistent with the IRS statement in Revenue Ruling 2004-86 that its conclusions 
would have been the same regardless of whether the trust property (Blackacre) had been sold 
directly to B and C, and then contributed to the trust or, as in the facts in the ruling, contributed to 
the trust followed by a sale of an interest in the trust to B and C.  The rights of the Sponsor with 
respect to the underlying assets in the Trust, i.e., the Properties, are no different vis-à-vis a Class 
1 beneficial owner for as long as the Sponsor retains any Class 2 interests. 

The use of this formal mechanism of redemption is the economic equivalent of the Owners 
purchasing a direct interest in the Properties from the Sponsor and then contributing the purchased 
interests in the Properties to the Trust.  Under these circumstances, it is our view that no 
impermissible multiple classes of ownership interests in the Trust should exist. 

Based on the foregoing discussion, the Trust (i) should be recognized as an entity separate from 
the Owners for federal income tax purposes, and (ii) should be treated as an investment trust 
described in Treasury Regulation Section 301.7701-4(c).  As a result, the Trust should be classified 
as a “trust” under Treasury Regulation Section 301.7701-4(a). 

II. The Owners should be treated as “grantors” of the Trust 

A “grantor” of a trust includes any person to the extent such person either creates a trust or directly 
or indirectly makes a gratuitous transfer of property, including cash, to a trust.45  A gratuitous 
transfer to a trust includes a transfer of cash to the trust in exchange solely for an interest in the 

44 See Trust Agreement §§ 6.3 and 6.5.

45 Treas. Reg. § 1.671-2(e)(1).
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trust.46  The term “grantor” also includes any person who acquires an interest in a trust from a 
“grantor” of the trust if the interest acquired is an interest in an investment trust described in 
Treasury Regulation Section 301.7701-4(c).47

The Owners should be treated as “grantors” of the Trust.  The Owners will transfer cash to the 
Trust in exchange solely for Interests therein.  Because receiving an Interest in the Trust is not 
treated as the receipt of property, the Owners should be treated as making a gratuitous transfer to 
the Trust.  Thus, the Owners should be treated as “grantors” of the Trust. 

III. As “grantors,” the Owners should be treated as owning an undivided fractional 
interest in each of the Properties for federal income tax purposes 

A “grantor” that is treated as the owner of an undivided fractional interest of the assets in a trust 
under the provisions of subchapter J of the Code is also treated as owning an undivided fractional 
interest of such assets for all federal income tax purposes.48  Code Sections 673 through 678 set 
forth rules for determining when the grantor or another person is treated as the owner of any portion 
of a trust.49  Under Code Section 673(a), a grantor is treated as owning any portion of a trust in 
which the grantor has a reversionary interest in either the trust assets or the income therefrom if, 
as of the inception of that portion of the trust, the value of such interest exceeds 5% of the value 
of such portion. 

Under Code Section 677(a), a grantor is treated as the owner of any portion of a trust whose 
income, without the approval or consent of any adverse party is, or in the discretion of the grantor 
or a non-adverse party, or both, may be distributed to the grantor or held or accumulated for future 
distribution to the grantor.50

Revenue Ruling 2004-86 also considered whether the purchase of interests in the trust arrangement 
by B and C would be treated as an acquisition of interests in the real property, Blackacre, owned 
by the trust (in exchange for their interests in Whiteacre and Greenacre that were conveyed to A).  
The IRS concluded that B and C should be treated as grantors of the trust when they acquire their 

46 Treas. Reg. § 1.671-2(e)(2).

47 Treas. Reg. § 1.671-2(e)(3). 

48 See Rev. Rul. 88-103, 1988-2 C.B. 304; Rev. Rul. 85-45, 1985-1 C.B. 183; and Rev. Rul. 85-13, 1985-1 C.B. 184.  
See also Treas. Reg. § 1.1001-2(c), Example 5. 

49 Treas. Reg. § 1.671-2(a). 

50 I.R.C. § 677(a).  For purposes of this provision, a trustee who lacks an economic interest in the assets of a trust is 
not an adverse party. See Treas. Reg. § 1.672(a)-1(a). 
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interests in the trust from A, who had formed the trust.  The IRS also concluded that, because B 
and C have the right to distributions of all the income of the trust attributable to their undivided 
fractional interests, they should be treated under Code Section 677 as the owners of an aliquot 
portion of the trust, and all income, deductions and credits attributable to that portion are includible 
by B and C in computing their taxable income.  Because the owner of an undivided fractional 
interest of a trust is considered to own the trust assets attributable to that interest for federal income 
tax purposes, the IRS treated B and C as each owning an undivided fractional interest in Blackacre 
for federal income tax purposes. 

The IRS treatment of B and C as the owners of the trust’s property for purposes of Code Section 
1031 is consistent with the treatment by the IRS of grantors of a trust for Code Section 1033 
purposes.  Code Section 1033 is similar to Code Section 1031 in that it confers nonrecognition 
treatment on the involuntary conversion of property into similar or related-use property.51  In 
several rulings, the IRS has concluded that, because the owner of a grantor trust is treated as the 
owner of the trust’s property for federal income tax purposes, whether replacement property was 
purchased by a grantor or the grantor’s trust is of no consequence for Code Section 1033 
purposes.52

Several of the rights accorded, directly and indirectly, under the Trust Agreement to the Owners 
as “grantors” should result in the Owners being treated as owning a direct interest in the Properties 
for federal income tax purposes.  The Owners have the right to the distribution of all income, if 
any, received by the Trust from the Properties without the approval, consent or exercise of 
discretion by any person (except as the Manager determines is necessary to pay anticipated 
ordinary current and future Trust expenses).53  Additionally, the Owners have a total reversionary 
interest in the assets of the Trust.54  These rights of the Owners as grantors should result in the 
Owners being treated as owning a direct interest in the Trust’s assets, i.e., the Properties, under 
Code Sections 673 and 677, and therefore, also for all federal income tax purposes, including Code 
Section 1031. 

IV. The Interests should not be treated as securities for purposes of Code Section 1031 

If the Interests are determined to be securities for purposes of Code Section 1031, an investor 
would recognize gain, if any, on the exchange of property for an Interest to the extent the fair 

51 See I.R.C. § 1033(a). 

52 See Rev. Rul. 88-103, 1988-2 C.B. 304; Rev. Rul. 70-376, 1970-2 C.B. 164. 

53 See Trust Agreement § 7.1. 

54 See Trust Agreement § 7.2.
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market value of the Interest received in the exchange exceeded the adjusted tax basis of the 
relinquished property.55  For the reasons discussed below, the Interests should not constitute 
securities for purposes of Code Section 1031.56

A. Legislative History of Code Section 1031 

The exclusion of certain property set forth in Code Section 1031 was added to the predecessor to 
Code Section 1031 in 1923.57  The legislation amended the predecessor to Code Section 1031 to 
include the following italicized language: 

When any such property held for investment or for productive use 
in trade or business (not including stock-in-trade or other property 
held primarily for sale, and in the case of property held for 
investment not including stock, bonds, notes, choses in action, 
certificates of trust or beneficial interest, or other securities or 
evidences of indebtedness or interest), is exchanged for property of 
a like kind or use. 

The reason for the addition of the language above was to prevent taxpayers from using the 
predecessor to Code Section 1031 to exchange investment securities, such as stocks and bonds, 
tax free.  A letter from the Secretary of Treasury dated January 13, 1923, provided as follows: 

The revenue act of 1921 provides, in section 202, for the exchange 
of property held for investment for other property held for 
investment for other property of a like kind without the realization 
of taxable income. Under this section, a taxpayer who purchases a 
bond of $1,000 which appreciates in value may exchange that bond 
for another bond of the value of $1,000, together with $100 in cash 
(the $100 in cash representing the increase in the value of the bond 
while held by the taxpayer), without the realization of taxable 
income. This provision of the act is being widely abused. Many 
brokers, investment houses and bond houses have established 
exchange departments and are advertising that they will exchange 

55 I.R.C. § 1001; I.R.C. § 1031(a)(2)(C) (prior to amendment by the TCJA).  

56 Although the Interests may be “securities” for purposes of the Securities Act of 1933 or the Securities Exchange 
Act of 1934, it should be noted that this is not the relevant test for determining whether the Interests are securities for 
federal income tax purposes but, rather, only the starting point for the analysis. 

57 See, e.g., H.R. 13774, Public No. 545, 67th Cong., 4th Sess., ch. 294.
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securities for their customers in such a manner as to result in no 
taxable gain. Under this section, therefore, taxpayers owning 
securities which have appreciated in value are exchanging them for 
other securities and at the same time receiving a cash consideration 
without the realization of taxable income, but if the securities have 
fallen in value since acquisition, [taxpayers] will sell them and in 
computing net income deduct the amount of the loss on sale. This 
result is manifestly unfair and destructive of the revenues. The 
Treasury accordingly urges that the law be amended so as to limit 
the cases in which securities may be exchanged for other securities 
without the realization of taxable income to those cases where the 
exchange is in connection with the reorganization, consolidation or 
merger of one or more corporations.58

In response to the concern expressed in the letter above, Congress amended the predecessor to 
Code Section 1031 to exclude securities.59

B. Use of the term “securities” in the Code 

The term “securities” is not defined in either Code Section 1031 or the Treasury regulations 
promulgated thereunder.  The term “securities” is narrowly defined in other Sections of the Code, 
including the following: 

 Code Section 165(g) (defining the term “security” as “(A) a share of stock in a corporation; 
(B) a right to subscribe for, or to receive, a share of stock in a corporation; or (C) a bond, 
debenture, note, or certificate, or other evidence of indebtedness, issued by a corporation 
or by a government or political subdivision thereof, with interest coupons or in registered 
form”); 

 Code Section 402(e)(4)(E)(i) (providing that “[t]he term ‘securities’ means only shares of 
stock and bonds or debentures issued by a corporation with interest coupons or in registered 
form”); 

 Former Code Section 1083(f) (stating that “the term “stock or securities” means shares of 
stock in any corporation, certificates of stock or interest in any corporation, notes, bonds, 

58 Id.

59 Id.
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debentures and evidences of indebtedness (including any evidence of an interest in or right 
to subscribe to or purchase any of the foregoing)”);60 and 

 Code Section 1236(c) (providing that “the term ‘security’ means any share of stock in any 
corporation, certificate of stock or interest in any corporation, note, bond, debenture, or 
evidence of indebtedness, or any evidence of an interest in or right to subscribe to or 
purchase any of the foregoing”). 

The Interests clearly would not be considered “securities” under any of the above Code Sections 
which, although not expressly applicable for Code Section 1031 purposes, may inform how broad 
or restrictive the scope of the term “securities” is for Code Section 1031 purposes. 

In addition, there are instances in the Code where a term is defined by specific reference to federal 
securities law, such as the following examples: 

 Code Section 67(c)(2)(B)(i)(I) (“continuously offered pursuant to a public offering (within 
the meaning of Section 4 of the Securities Act of 1933, as amended. . .)”); 

 Code Section 83(c)(3) (“so long as the sale of property at a profit could subject a person to 
suit under Section 16(b) of the Securities Exchange Act of 1934”); 

 Code Section 162(m)(2) (“the term ‘publicly held corporation’ means any corporation 
which is an issuer (as defined in section 3 of the Securities Exchange Act of 1934 (15 
U.S.C. 78c))- (A) the securities of which are required to be registered under section 12 of 
such Act (15 U.S.C. 78l), or (B) that is required to file reports under section 15(d) of such 
Act (15 U.S.C. 78o(d))”); 

 Code Section 277(b)(3) (“which for each day of any taxable year is a national securities 
exchange subject to regulation under the Securities Exchange Act of 1934 or a contract 
market subject to regulation under the Commodity Exchange Act”); and 

 Code Section 409(e)(4)(A) (“a class of securities required to be registered under Section 
12 of the Securities Exchange Act of 1934”). 

C. Relevant Tax Court Case 

In Plow Realty Co. of Texas v. Commissioner,61 the Tax Court addressed whether two mineral 
deeds, each conveying an undivided one-eighth interest in oil, gas, sulphur, and other minerals, 
were “securities” for purposes of determining whether the gains from such conveyances 
constituted “personal holding company income” under Section 502(b) of the Internal Revenue 

60 Section 1083 was repealed by the Gulf Opportunity Zone Act of 2005.  See Pub. L. No. 109-135, § 402(a)(1), 119 
Stat. 2610 (2005). 

61 4 T.C. 600 (1945). 
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Code of 1939.  If such gains were “securities,” and hence, “personal holding company income” as 
defined under the 1939 revenue code, the gains would be subject to a 25% surtax. 

The taxpayer contended that the mineral deeds were conveyances of an interest in real estate and 
not a sale of “securities.”  The Tax Court agreed: 

Under [the] securities and exchange acts[,] mineral deeds and 
assignments of mineral rights have been held to be “securities.” But 
here we have a revenue statute and not a question of the exercise of 
police power by a state or the National Government for the 
protection of the public.  The respondent’s regulations define “stock 
or securities” in broad and comprehensive language, but even so, we 
do not think the instruments herein can be classified as securities 
under the revenue act.  What we have here is two deeds of 
conveyance evidencing two private sales of undivided interests in 
realty, under which title passed to and became vested in the grantees.  
Such sales do not, in our opinion, under the circumstances here 
constitute a sale of securities under Respondent’s regulations.62

Based on this reasoning, the Tax Court held that the gains realized by the taxpayer upon the 
conveyance of the mineral deeds were not “personal holding company income” because the 
mineral deeds did not convey “securities.” 

D. General Counsel Memorandum 

In General Counsel Memorandum 35,242,63 the IRS stated that “[a]lthough [the definitions under 
Code Section 165(g), Code Section 402(a)(3), former Code Section 1083(f) and Code Section 
1236(c)] do not control for purposes of Code Section 1031, we believe it persuasive that Congress 
has consistently defined the term ‘securities’ in a limited sense.”  Accordingly, the IRS determined 
that an exchange of whisky receipts for other whisky receipts qualified for nonrecognition 
treatment under Code Section 1031(a). 

Equally important, General Counsel Memorandum 35,242 determined that the whisky receipts 
were not “securities” for purposes of Code Section 1031 even though the Securities and Exchange 
Commission believed such receipts constituted securities under the Securities Act of 1933 and the 
Securities Exchange Act of 1934.  This is consistent with the Tax Court’s position that property 

62 Id. at 608 (internal citation omitted). 

63 G.C.M. 35,242 (Feb. 16, 1973). 
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which constitutes a security under applicable securities laws is not necessarily a “security” for 
purposes of a specific provision of the Code.64

The IRS further noted, in the proposed revenue ruling attached to the general counsel 
memorandum, that the “securities” exception to nonrecognition treatment was added to “preclude 
brokers, investment houses, and bond houses from arranging the tax free exchanges of appreciated 
securities for their clients.”65

Based on the narrow scope of the definition of “securities” for various Code provisions, the IRS 
endorsement of this narrow definition in the Code Section 1031 context, the Tax Court’s 
conclusion that the definition of a “security” under applicable securities laws is irrelevant, and of 
course, the analysis and conclusion in Revenue Ruling 2004-86, we believe that the Interests 
should not be treated as securities for purposes of Code Section 1031. 

V. The Interests should not be treated as certificates of trust or beneficial interests for 
purposes of Code Section 1031 

The nonrecognition rules of Code Section 1031 do not apply to an exchange of certificates of trust 
or beneficial interests.66  However, as concluded above, the Trust should be treated as a fixed 
investment trust within the meaning of Treasury Regulation Section 301.7701-4(c) and the Owners 
should be treated as grantors.  Therefore, the Trust is considered to be a grantor trust and the 
Owners should be viewed as owning an underlying fractional interest in the Properties (as opposed 
to an interest in the Trust itself for federal income tax purposes).  Thus, the Interests should not be 
viewed as prohibited certificates of trust or beneficial interests for purposes of Code Section 1031. 

64 Plow Realty Co. of Texas, 4 T.C. 600 (1945) (concluding that mineral deeds were not securities for purposes of the 
predecessor to Code Section 543 (personal holding company income) despite the fact that they were securities under 
securities and exchange acts). 

65 G.C.M. 35,242 (Feb. 16, 1973), citing S. Rept. 1113, 67th Cong. (1927), 1939-1 (Part 2) C.B. 845-46.

66 I.R.C. § 1031(a)(2)(E) (prior to amendment by the TCJA).  As noted above, although the specific language providing 
for the exclusion of interests in a partnership, securities, or certificates of trust or beneficial interests has been 
eliminated from the statute, an analysis of these terms remains relevant to the analysis and conclusion set forth herein 
that the Owners should be treated as owning real property for federal income tax purposes. 
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VI. The Master Lease should be treated as a true lease and not a financing for federal 
income tax purposes 

A. Generally 

The economic substance of a leasing transaction is analyzed in light of all of the facts and 
circumstances.67  Transactions structured as leases may be recharacterized for federal income tax 
purposes to reflect their economic substance.68  For example, in appropriate circumstances, a 
purported lease of property may be recharacterized as a sale of the property providing for deferred 
payments (i.e., a financing).  Such a recharacterization in this context would have significant and 
adverse tax consequences.  For example, if the Master Lease were to be recharacterized as a 
financing, then for tax purposes, the Owner would be treated as having immediately sold the 
acquired Interest in the Properties to the Master Lessee (which would be treated as having 
purchased the Properties from the Owners in exchange for an installment note).  The rent payments 
under the Master Lease would be recharacterized as interest and principal payments on a loan 
incurred to finance the Master Lessee’s purchase of the Properties.  The Master Lessee would be 
entitled, as the owner of the Properties for tax purposes, to claim any depreciation deductions.  
Since the Owners would not be considered the owner of the Properties for tax purposes, an Owner 
would be unable to treat the acquired Interest as qualified “replacement property” in a Code 
Section 1031 exchange, because the Interest would constitute an interest in real property that the 
Owner would not hold for investment.  As a result, purchasers of Class 1 interests attempting to 
participate in Code Section 1031 exchanges would not be treated as having received qualified 
replacement property when they acquired their Interests.  Such a recharacterization would thus 
have a significant adverse impact on the tax consequences of an investment in an Interest. 

We believe that the Master Lease has the hallmarks of a bona fide, true lease and, therefore, should 
be treated as such for federal income tax purposes.  In furtherance thereof, the Master Lease 
affirmatively recites that (i) the Trust shall be treated as the true owner of the Properties, (ii) the 
parties intend the Master Lease be characterized as a “true lease” for federal income tax purposes, 
(iii) the parties agree that the Master Lease does not represent a financing for federal income tax 
purposes, and (iv) the parties shall file all tax returns in a manner consistent with the foregoing.69

67 Joint Committee on Taxation, Technical Explanation of the Revenue Provisions of the “Reconciliation Act of 2010,” 
as Amended, in Combination with the “Patient Protection and Affordable Care Act,” 153 & n. 350 (2010). 

68 See, e.g., Frank Lyon Co. v. United States, 435 U.S. 561 (1978), rev’g 536 F.2d 746 (8th Cir. 1976), rev’g 73-2 
USTC ¶9,523 (E.D. Ark. 1973); Rice’s Toyota World, Inc. v. Comm’r, 752 F.2d 89 (4th Cir. 1985), aff’g 81 T.C. 184 
(1983); Helvering v. F. & R. Lazarus & Co., 308 U.S. 252 (1939); Emershaw v. Comm’r, T.C. Memo. 1990-246 
(1990), aff’d, 949 F.2d 841 (6th Cir. 1991). 

69 See Master Lease § 19.24. 
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B. Revenue Procedure 2001-28 

It is possible that the Master Lease could be classified as a financing rather than a true lease for 
federal income tax purposes.  There is, however, no bright line test for making this determination. 
This question will be analyzed in the context of Revenue Procedure 2001-28,70 which sets forth 
guidelines for obtaining an advanced ruling that a lease constitutes a true lease (and not a financing) 
for federal income tax purposes, as well as the federal income tax case law governing this area. 

In recent cases, courts have conducted a two-part analysis to determine whether the purported lease 
should be respected for federal income tax purposes, including an analysis of whether (i) the 
purported lease should be disregarded as a “sham” transaction and, if not, (ii) whether the lessor 
retained a sufficient amount of the traditional benefits and burdens of ownership of the property.  
A leasing transaction will be deemed a sham, and thus disregarded, if it was entered into for the 
sole purpose of obtaining tax benefits and the transaction is devoid of any reasonable opportunity 
for economic profit (exclusive of tax benefits).  A transaction is not a sham if there is either a 
business purpose or economic substance to the transaction.71  The business purpose test has been 
described as a subjective analysis examining the motivations for entering into a transaction,72 while 
the economic substance analysis is described as an objective analysis focusing on whether the 
transaction has a reasonable opportunity of producing a profit (exclusive of tax benefits).73  If a 
transaction is shown not to be a sham, the lessor must additionally retain sufficient benefits and 
burdens of ownership to be regarded as the owner for federal income tax purposes.74

70 2001-1 C.B. 1156.  The guidelines were designed with equipment, rather than real estate, leveraged leases as a 
primary concern.

71 See Rice’s Toyota World, Inc., 752 F.2d 8; Van Roekel v. Comm’r, T.C. Memo. 1989-74 (1989), app dism’d, 905 
F.2d 80 (5th Cir. 1990); Offermann v Comm’r, T.C. Memo. 1988-236 (1988); L.W. Hardy Co. v. Comm’r, T.C. Memo. 
1987-63 (1987); Greenbaum v. Comm’r, T.C. Memo. 1987-222 (1987); Torres v. Comm’r, 88 T.C. 702 (1987); 
Mukerji v. Comm’r, 87 T.C. 926 (1986). 

72 Levy v. Comm’r, 91 T.C. 838, 854 (1988). 

73 See Levy, 91 T.C. 838; Rubin v. Comm’r, T.C. Memo. 1989-484 (1989); Moser v. Comm’r, T.C. Memo. 1989-142 
(1989), aff’d, 914 F.2d 1040 (8th Cir. 1990); Van Roekel, T.C. Memo. 1989-74; Offermann, T.C. Memo. 1988-236; 
Larsen v. Comm’r, 89 T.C. 1229 (1987), aff’d & rev’d sub nom, Casebeer v. Comm’r, 909 F.2d 1360 (9th Cir. 1990). 

74 See Emershaw, T.C. Memo. 1990-246; Rubin,T.C. Memo. 1989-484; Pearlstein v. Comm’r, T.C. Memo. 1989-621 
(1989); Moser, T.C. Memo. 1989-142; Van Roekel, T.C. Memo. 1989-74; Levy, 91 T.C. 838. 
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The essence of the courts’ benefits and burdens analysis is an examination of whether the purported 
lessor (i) is subject to the risks of ownership (i.e., downside) and (ii) will enjoy the profits of the 
property (i.e., upside). 

Revenue Procedure 2001-28 sets forth advance ruling guidelines for “true lease” status.  The Trust 
has not sought, and does not expect to request, a ruling from the IRS under Revenue Procedure 
2001-28.  These ruling guidelines provide certain criteria that the IRS will require to be satisfied 
in order to issue a private letter ruling that a lease is a “true lease” for federal income tax purposes. 
In the event of an examination by the IRS, the IRS and, ultimately, the courts of applicable 
jurisdiction, would consider these ruling guidelines, together with existing cases and rulings, for 
purposes of determining whether the Master Lease qualifies as a true lease for federal income tax 
purposes.  However, we do not believe that strict compliance with Revenue Procedure 2001-28 is 
required to conclude that the Master Lease should be characterized as a true lease for federal 
income tax purposes.  Rather, we believe that satisfying most of the material ruling guidelines 
should be sufficient for purposes of determining the characterization of the Master Lease for 
federal income tax purposes.  Accordingly, the following discussion reviews the factors considered 
relevant by the IRS under Revenue Procedure 2001-28 guidelines, as well as the relevant case 
law.75

C. Minimum Unconditional At-Risk Investment 

The lessor must make a minimum unconditional “at risk” investment in the property (the 
“Minimum Investment”) when the lease begins, must maintain such Minimum Investment 
throughout the entire lease term, and such Minimum Investment must remain at the end of the 
lease term.  The Minimum Investment must be an equity investment (the “Equity Investment”) 
that includes only consideration paid, and personal liability incurred, by the lessor to purchase the 
property.  The net worth of the lessor must be sufficient to satisfy any such personal liability.76

We believe that satisfying the required Minimum Investment pursuant to the guidelines is also 
indicative of a lessor’s retention of downside risk as required under the framework established by 
the case law.77

75 The factors enumerated in the case law are relevant to the guidelines as set forth in Revenue Procedure 2001-28; 
thus, for purposes of this analysis we refer to the case law factors within the framework of the guidelines.

76 Rev. Proc. 2001-28, § 4.01. 

77 For example, courts have treated a lessor as the owner of property when the lessor has made cash investments 
substantially smaller than the 20% required by the Revenue Procedure 2001-28 guidelines.  See, e.g., Emershaw, T.C. 
Memo. 1990-246 (6% investment); Greenbaum, T.C. Memo. 1987-222 (7% investment); Hardy, T.C. Memo. 1987-
63 (17% investment). 
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1. Initial Minimum Investment 

When the property is first placed in service or use by the lessee, the Minimum Investment must be 
equal to at least 20% of the cost of the property.  The Minimum Investment must be unconditional.  
That is, the lessor must not be entitled to a return of any portion of the Minimum Investment 
through any arrangement, directly or indirectly, with the lessee, a shareholder of the lessee, or any 
party related to the lessee (within the meaning of Code Section 318) (the “Lessee Group”).78

The Owners will acquire their Interests in the Properties (through the Trust) for unconditional 
Equity Investments equal to approximately 54.59% of the cost of their Interests.  No Owner will 
be entitled to demand the return of his, her or its Equity Investment from the Trust, the Master 
Lessee, or any party related to such parties, either through a put option, a guaranty of residual 
value, or other arrangement with such persons. 

2. Maintenance of Minimum Investment 

The Minimum Investment must remain equal to at least 20% of the cost of the property at all times 
throughout the entire lease term.  That is, the excess of the cumulative payments required to have 
been paid by the lessee to or for the lessor over the cumulative disbursements required to have 
been paid by or for the lessor in connection with the ownership of the property must never exceed 
the sum of (i) any excess of the lessor’s initial Equity Investment over 20% of the cost of the 
property plus (ii) the cumulative pro rata portion of the projected profit from the transaction 
(exclusive of tax benefits).79

ExchangeRight, the Trust, and the Manager have represented to us that they anticipate that the 
equity invested in the Properties by the Owners will equal at least 20% of the cost of the Properties 
to the Trust at all times throughout the term of the Master Lease (disregarding fluctuations in value) 
and that, to their knowledge, no plans or intentions exist to reduce such equity through distributions 
or refinancing of the Properties or otherwise.  It is impossible, however, to determine at this time 
whether the economic performance of the Properties will comply with the above stated 
requirement of Revenue Procedure 2001-28.  Based upon the representations and supplemental 
supporting information provided, the estimation weighs in support of characterization of the 
Master Lease as a true lease for federal income tax purposes. 

78 Rev. Proc. 2001-28, § 4.01(1). 

79 Id. at § 4.01(2).
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3. Residual Investment 

Under Revenue Procedure 2001-28, the fair market value of the property at the end of the lease 
term must be estimated to be an amount equal to at least 20% of the original cost of the property.  
For this purpose, fair market value must be determined (i) without including in such value any 
increase or decrease for inflation or deflation during the lease term, and (ii) after subtracting from 
such value any cost to the lessor for removal and delivery of possession of the property to the 
lessor at the end of the lease term.  In addition, under Revenue Procedure 2001-28, a reasonable 
estimate of the remaining useful life of the property at the end of the lease term must equal the 
longer of one year or 20% of the originally estimated useful life of the property.80

ExchangeRight, the Trust, and the Manager have represented that each of the Properties is expected 
to have, based upon a third-party appraisal from a reputable appraiser, a value at the end of the 
term of the Master Lease (or the anticipated time of sale) which will exceed 20% of the original 
cost of each of the Properties, and the financial projections of the value of each of the Properties 
at such times are (i) not based on increases or decreases in inflation or deflation, (ii) reflect 
anticipated costs of sale, and (iii) if applicable, reflect the Trust’s estimated cost to take possession 
of the Properties substantially in the state that they were in at the outset of the Master Lease.  In 
addition, ExchangeRight, the Trust, and the Manager have represented that a reasonable estimate 
of the remaining useful life of each of the Properties at the end of the term of the Master Lease (or 
the anticipated time of sale) should equal the longer of one year or 20% of the originally estimated 
useful life of the Properties. 

D. Master Lease Term and Renewal Options 

For purposes of determining whether the various requirements imposed under Revenue Procedure 
2001-28 are satisfied, the lease term must include all renewal or extension periods except renewals 
or extensions at the option of the lessee at fair rental value at the time of such renewal or 
extension.81

The Master Lease does not provide for any renewal options or extensions and terminates in all 
events concurrently with the Landlord’s (as defined in the Master Lease) termination.82  Because 
both the Equity Investment of the Owners and the Master Lease will terminate at the time of the 

80 Id. at § 4.01(3). 

81 Id. at § 4.02. 

82 See Master Lease §§ 1.6 and 3.2.
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anticipated sale of the Properties, the anticipated time of sale might be used as the measuring period 
for purposes of determining the term of the Master Lease. 

E. Purchase and Sale Rights 

Under Revenue Procedure 2001-28, no member of the Lessee Group may have a contractual right 
to purchase the property from the lessor at a price less than its fair market value at the time the 
right is exercised.83  When the property is first placed in service or use by the lessee, the lessor 
may not have a contractual right to cause any party to purchase the property.84  The lessor must 
also not have any present intention to acquire such a contractual right.  A provision that permits 
the lessor to abandon the property to any party will be treated as a contractual right of the lessor to 
cause such party to purchase the property.85  Despite this prohibition, both the IRS and the courts 
have recognized leases utilizing fixed-price purchase options as leases for federal income tax 
purposes.  A number of courts have concluded that a true lease existed even when the lessee had 
the right to purchase the leased property at a fixed price so long as the purchase price represented 
an estimate of the fair market value of the leased property as of the option date, or was not nominal 
in relation to such value.86  Moreover, the IRS has also reached this conclusion in private rulings.87

For example, in Private Letter Ruling 8120024, the IRS approved use of a fixed-price purchase 
option because an appraisal made at the inception of the transaction indicated that the option price 
reflected anticipated fair market value.  Further, the IRS specifically noted the fact that the 

83 Rev. Proc. 2001-28, § 4.03. 

84 Id. at § 4.03. 

85 Id.

86 See Hardy, T.C. Memo. 1987-63; Transamerica Corp. v. U.S., 15 Cl. Ct. 420 (1988), aff’d, 902 F.2d 1540 (Fed. 
Cir. 1990); Cooper v. Comm’r, 88 T.C. 84 (1987); Belz Inv. Co. v. Comm’r, 72 T.C. 1209 (1979), aff’d, 661 F.2d 76 
(6th Cir. 1981), acq., 1980-2 C.B. 1; Northwest Acceptance Corp. v. Comm’r, 58 T.C. 836 (1972), aff’d, 500 F.2d 
1222 (9th Cir. 1974); Lockhart Leasing Co. v. Comm’r, 54 T.C. 301 (1970), aff’d, 446 F.2d 269 (10th Cir. 1971); see 

also Staff of the Joint Committee on Taxation, General Explanation of the Tax Reform Act of 1984 (1984) (“Where 
[a] purchase option was more than nominal but relatively small in comparison with fair market value, the lessor was 
viewed as having transferred full ownership because of the likelihood that the lessee would exercise the option.”). 

87 See I.R.S. Priv. Ltr. Rul. 8120024 (Feb. 17, 1981); I.R.S. Priv. Ltr. Rul. 8130087 (Apr. 29, 1981); but cf. I.R.S. Priv. 
Ltr. Rul. 8634005 (May 2, 1986); I.R.S. Priv. Ltr. Rul. 8347098 (Aug. 25, 1983); I.R.S. Priv. Ltr. Rul. 8210007 (Sept. 
17, 1980) (where a fixed price is nominal or has no correlation with the anticipated fair market value of the property 
at the exercise date the transaction structured as a lease should be treated as a sale). 
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relationship between the parties established a “net lease,” a customary practice in the leasing 
industry.88

The Master Lease (or any other Transaction Document) does not give the Trust a right to cause 
any party to purchase the Properties.  The Trust has represented that it does not have any present 
intention to acquire such a contractual right, and ExchangeRight and the Manager have represented 
that there is not any intention to cause the Trust to acquire such a contractual right.  Moreover, the 
Master Lease does not contain any provisions giving a contractual right to the Master Lessee (or 
any affiliate) to purchase the Properties.  Thus, no member of the Lessee Group has a contractual 
right to purchase the Properties from the Trust at a price less than its fair market value at the time 
the right is exercised. 

F. Investment by Lessee 

Except as otherwise provided below, no part of the cost of the Properties or the cost of 
improvements, modifications, or additions to the Properties (“Improvements”), may be furnished 
by any member of the Lessee Group.  If the leases require the lessee to maintain and keep the 
property in good repair during the term of the lease, ordinary maintenance and repairs performed 
by a member of the Lessee Group will not constitute an Improvement.89

The Key Principals will own at least 1% of the Class 1 interests in the Trust.  However, such 
ownership of at least 1% of the Class 1 interests is a requirement imposed by the Lender as a 
condition of the Loan, rather than the result of such owners’ desire to maintain an investment in 
the Trust.90  This is an important distinction as it demonstrates these owners are not voluntarily 
purchasing an Interest.  Furthermore, ExchangeRight has represented that if the Lender (or any 
successor thereto) at any point no longer requires such Interest to be held, then such owners will 
sell such Interest as soon as reasonably possible.  Thus, although a small part of the cost of the 
Properties is being furnished by the ultimate owners of the Master Lessee, we believe such Interest, 
which was mandated by the Lender, is consistent with ordinary commercial practice and should 
not prevent the Master Lease from qualifying as a true lease for federal income tax purposes. 

88 I.R.S. Priv. Ltr. Rul. 8120024.  Note that, although the net lease in the private letter ruling referred to a “customary 
practice in the construction equipment leasing industry,” net leases are, likewise, a customary practice in the real 
property leasing industry.

89 Rev. Proc. 2001-28, § 4.04. 

90 Section 5.33 of the Loan Agreement stipulates that the Key Principals collectively must at all times own at least 1% 
of the Interests in the Trust. 
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While a tenant may incur some obligations to construct Improvements under one or more 
subleases, this should not affect the characterization of the applicable lease for federal income tax 
purposes.  In general, the Master Lessee is required to maintain the Properties but is not obligated 
to construct Improvements.  We believe that any Improvements that in certain rare circumstances 
could be required to be constructed by the Master Lessee under the Master Lease are consistent 
with ordinary commercial practice and should not prevent the Master Lease from qualifying as a 
true lease for federal income tax purposes.91

G. No Lessee Loans or Guarantees 

No member of the Lessee Group may lend to the lessor any of the funds necessary to acquire the 
property, or guarantee any indebtedness created in connection with the acquisition of the property 
by the lessor.92  A guarantee by any member of the Lessee Group of the lessee’s obligation to pay 
rent, properly maintain the property, or pay insurance premiums or other similar conventional 
obligations of a net lease does not constitute a guarantee of the indebtedness of the lessor.93

As discussed in detail above, the Key Principals (the owners of ExchangeRight, which wholly-
owns the Sponsor, the Master Lessee and the Manager) have executed guaranties of certain non-
recourse carveouts and springing recourse liabilities with respect to the Loan.  However, such 
guaranties are conditional and largely relate to acts within the control of the owners of 
ExchangeRight, and therefore should not constitute an impermissible guaranty of the Trust’s 
indebtedness for these purposes.  While the owners of ExchangeRight are potentially liable for 
environmental liabilities not directly under their control, such liability might also result under 
federal environmental laws regardless of the terms of the Loan. 

Accordingly, this guaranty should also not be viewed as a guaranty of the Loan for true lease 
characterization purposes.  Thus, our view is that there are no loans or guarantees in the 
Transaction Documents that violate this requirement for purposes of lease characterization. 

91 In addition, in its private ruling practice under Revenue Procedure 75-21 (the predecessor to Revenue Procedure 
2001-28, which included a similar requirement), the IRS has generally concluded that the making of an improvement 
by a tenant not permitted under this guideline will not affect the true lease analysis.  See I.R.S. Priv. Ltr. Rul. 8712025 
(Dec. 18, 1986); see also G.C.M. 36,727 (May 13, 1976) (“We too have found no statutory or judicial law reclassifying 
a lease transaction as a purchase because of lessee improvements.”). 

92 Rev. Proc. 2001-28, § 4.05. 

93 Id. at § 4.05.
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H. Profit Requirement 

The lessor must expect to receive a profit from the transaction, apart from the value of or benefits 
obtained from the tax deductions, allowances, credits and other tax attributes arising from such 
transaction.  Under the Revenue Procedure 2001-28 guidelines, this requirement is met if: (a) the 
aggregate amount required to be paid by the lessee to or for the lessor over the lease term plus the 
value of the residual investment exceed an amount equal to the sum of the aggregate disbursements 
required to be paid by or for the lessor in connection with the ownership of the property and the 
lessor’s Equity Investment in the property, including any direct costs to finance the Equity 
Investment; and (b) the aggregate amount required to be paid to or for the lessor over the lease 
term exceeds by a reasonable amount the aggregate disbursements required to be paid by or for 
the lessor in connection with the ownership of the property.94  Similarly, the return of a profit to 
the lessor is arguably indicative of a true upside, sufficient to satisfy the sham transaction and 
benefits and burdens framework established by the case law.  ExchangeRight, the Trust and the 
Manager have represented that this requirement is expected to be satisfied. 

In light of the above analysis of the relevant factors, the Master Lease should satisfy the pertinent 
material conditions set forth in Revenue Procedure 2001-28 that we believe are necessary for 
characterization as a true lease.  Likewise, under the framework established in the case law, the 
Master Lease bears the hallmarks of a bona fide lease.  Accordingly, we believe that the Master 
Lease should be treated as a true lease rather than a financing for federal income tax purposes. 

VII. The Master Lease should be treated as a true lease and not a deemed partnership for 
federal income tax purposes 

It also is necessary to consider whether the Master Lease could be recharacterized as a partnership 
for federal income tax purposes because if the Trust or the Owners are treated as partners with the 
Master Lessee with respect to the ownership of the Properties, the Owners would not be treated as 
directly holding interests in the Properties for income tax purposes.  Case law provides that certain 
factors are indicative that a purported lease may in fact be a partnership for federal income tax 
purposes.95

94 Id. at § 4.06. 

95 See Haley v. Comm’r, 203 F.2d 815 (5th Cir. 1953), rev’g and rem’g 16 T.C. 1509 (1951); Bussing v. Comm’r, 88 
T.C. 449 (1987) (“A partnership for federal income tax purposes is formed when the parties to a venture join together 
capital or services with the intent of conducting a business or enterprise and of sharing the profits and/or losses of the 
venture”).  In Bussing, the parties entered into a multiparty sale lease-back transaction intended to qualify under Frank 
Lyon.  Rent payments generally offset amounts due under the debt incurred to purchase the asset, giving the purchaser-
lessor an interest in the rent.  Because of a remarketing agreement that enabled the seller-lessee to share along with 
the purchaser lessor in the residual value of the leased property.  The purchaser-lessee took the property subject to 
already existing debt and therefore bore a risk of loss if this debt was not repaid. 
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A. Applicable Standards 

The courts have focused on the following factors when analyzing this issue: 

1. Intent 

In Commissioner v. Culbertson,96 the Supreme Court stated that a transaction will be treated as a 
partnership rather than a lease “if the agreements and the conduct of the parties . . . plainly show 
the existence of such [a partnership] relationship, and the intent to enter into it”.  The “intent” test 
set forth in Culbertson therefore is applicable in determining whether an agreement is treated as a 
partnership or as a lease.  Further, the Master Lease affirmatively recites that (i) the Trust shall be 
treated as the true owner of the Properties, (ii) the parties intend the Master Lease be characterized 
as a “true lease” for federal income tax purposes, (iii) the parties agree that the Master Lease does 
not represent a partnership for federal income tax purposes, and (iv) the parties shall file all tax 
returns in a manner consistent with the foregoing.97

2. Joint Contribution of Capital or Services 

Where persons combine their capital and services together in an enterprise such that they are 
required to deal with each other to realize the economic benefits from the property, the arrangement 
generally will be characterized as a partnership.98  The Trust and the Master Lessee do not intend 
to pool either their capital or services.  The Trust will make the Properties available to the Master 
Lessee and will not participate in, or provide services to, the Master Lessee’s business (except to 
the extent necessary to protect its investment in the Properties).  Similarly, the Master Lessee will 
not provide capital to enable the Trust to acquire or improve the Properties and will not provide 
services to the Trust (except to the extent necessary to comply with its obligations under the Master 
Lease). 

96 337 U.S. 733 (1949). 

97 See Master Lease § 19.24. 

98 Bussing, 88 T.C. 449; Alhouse v. Comm’r, T.C. Memo. 1991-652 (1991), aff’d sub nom., Bergdorf v. Commissioner, 
12 F.3d 166 (9th Cir. 1993). 
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3. Joint Capital and Ownership of Capital and Earnings 

Another factor is whether the participants will have joint control over the capital and earnings of 
the venture.99  The Master Lessee will have control over cash from the Properties.  However, the 
Master Lessee should not be deemed to have an ownership interest in the funds to which the Trust 
is entitled and it does not have the power to spend such funds except pursuant to the specific terms 
provided under the Master Lease.  The Trust and the Master Lessee will each earn a separate profit.  
The Master Lessee will recognize income or loss based on the difference between the rent it 
receives on its subleases and the expenses of leasing and operating the Properties.  The Trust will 
receive rent from the Master Lessee, including a fixed base rent payment payable on a monthly 
basis, and additional rent and other sums under the terms of the Master Lease.100  The Master Lease 
does not provide for any rental payments based on net operating income or net cash flow from the 
operation of the Properties.  Thus, none of these parties will jointly share in profits or losses; rather, 
each will bear its own separate risk that a profit will be realized. 

4. Sharing of Profits as Co-proprietors 

Partners generally share profits as co-proprietors.  A sharing of profits, however, is not alone 
sufficient to make partners or joint venturers out of participants in a business enterprise if the 
requisite element of co-ownership is not established.101  A profit share in a lease can be received 

99 I.R.C. § 704(e)(1). 

100 See Master Lease at Articles 4 and 5.

101 See Treas. Reg. § 301.7701-1(a)(2) (if an individual owner of farm property leases it to a farmer for a cash rental or 
a share of the crops, they do not necessarily create a separate entity for federal tax purposes); Grandview Mines v. 
Comm’r, 282 F.2d 700 (9th Cir. 1960), aff’g 32 T.C. 759 (1959) (46.5% of lessee’s net profits from leased property; 
not recharacacterized as partnership); Freesen v. Comm’r, 84 T.C. 920 (1985) (“The fact that the consideration paid for 
the use of property is a function of net profits, does not require a finding that a joint venture exists”), rev’d on other 

grounds, 798 F.2d 195 (7th Cir. 1986); see also U.S. v. Myra Foundation, 382 F.2d 107 (8th Cir. 1967) (sharecropping 
arrangement not partnership even though landowner furnished seed, paid half of certain expenses, and participated in 
farming operations through a farm manager); White’s Iowa Manual Labor Inst. v. Comm’r, T.C. Memo 1993-364 (same 
result); Harlan E. Moore Charitable Trust v. U.S., 9 F.3d 623 (7th Cir. 1993) (same result); Oblinger Trust v. Comm’r, 
100 T.C. 114 (1993); cf. State National Bank of El Paso v. U.S., 509 F.2d 832 (5th Cir. 1975) (holding characterization 
as lease or partnership was a question for the jury and distinguishing Myra Foundation); Rev. Rul. 57-7, 1957-1 C.B. 
435 (arrangements in which coin-operated entertainments were placed on premises and under which the owner of the 
premises received a percentage of the gross receipts were leases); Manchester Music Co., Inc. v. U.S., 733 F. Supp. 473 
(D.N.H. 1990) (reaching opposite conclusion from Rev. Rul. 57-7); In re Acme Music Co., Inc., 196 B.R. 925 (W.D. 
Pa. 1996) (no partnership between owner of premises of operator of coin-operated entertainments where owner and 
operator shared only gross profits, not net profits); Rev. Rul. 92-49, 1992-1 C.B. 433 (allowing taxpayers to elect how 
to report arrangements described in Rev. Rul. 57-7); see also Duley v. Comm’r, T.C. Memo. 1981-246 (1981) (no 
partnership even though profit sharing because no intent to form partnership, no sharing of losses and no material 
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by a lessor as rent without the lessor becoming a partner in the enterprise.  A share of net receipts, 
as opposed to gross receipts, is stronger evidence that a partnership relationship exists, but without 
more, should not cause a lease to be recharacterized as a partnership.  Under the Master Lease, the 
Master Lessee receives rent from the sublease of the Properties whereas the Trust receives rent 
from the Master Lessee.  Under the Treasury Regulations, the sharing of gross rents, without more, 
is very unlikely to create a partnership arrangement.102  As noted above, the Master Lease does not 
provide for any rental payments based on net operating income or net cash flow from the operation 
of the Properties or any other similar sharing relationships or arrangements beyond the sharing of 
gross rents from the Properties. 

5. Sharing of Losses 

Although the sharing of losses is not required to obtain partner status, this has often been a 
significant factor in cases distinguishing leases from partnerships.  A mere profit-sharing 
agreement would not be taxed as a partnership absent an intent to form a partnership, especially 
when there was no agreement to share losses.  In this case, the Master Lessee will not share in 
losses generated from an ownership interest in the Properties.  Further, in the case of the Master 
Lease, the Trust will lease the Properties to the Master Lessee, and will not share in losses, if any, 
sustained by the Master Lessee with respect to operating and subletting of the Properties. 

6. Control Over the Business 

An arrangement whereby two or more persons share the profits of a common undertaking does not 
constitute a joint venture in the absence of the power to contro1.103  Typically, a lessor does not 
jointly manage the leased property with the lessee.  The right of a lessor to participate in the 
management of the property, therefore, is an important factor distinguishing leases from 
partnerships.104  Under the terms of the Master Lease, the Trust will have limited rights to 
participate in the management of the Properties.  The Master Lessee will have the right to manage 
the day-to-day operation of the Properties.  While any decision to sell the Properties will be made 

interest in capital); Koss v. Comm’r, T.C. Memo. 1989-330 (1989), aff’d, 908 F.2d 962 (3d Cir. 1990) (no partnership 
when joint sharing of profits because no obligation to contribute capital or share losses and no proprietary interest in 
profits); I.R.S. Priv. Ltr. Rul. 8003027 (Oct. 23, 1979); G.C.M. 36,113 (Dec. 19, 1974); Rev. Rul. 75-43, 1975-1 C.B. 
383. 

102 Treas. Reg. § 1.761-1(a); Treas. Reg. §301.7701-1(a)(2).

103 Joe Balestrieri and Co. v. Comm’r, 177 F.2d 867 (9th Cir. 1949); O’Conner v. Comm’r, T.C. Memo. 1960-70 
(1960) (broker split profits but compensated for losses). 

104 See, e.g., Grandview Mines v. Comm’r, 282 F.2d 700 (9th Cir. 1960); Haley, 203 F.2d 815. 
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by the Manager on behalf of the Trust, this right is typical for a lessor to possess as the owner of 
the Properties and, therefore, does not support partnership characterization. 

7. Parties’ Agreement and Conduct in Executing its Terms 

As stated above, the Master Lease specifically states that the parties do not intend to create a 
partnership or a financing arrangement.  Further, we believe the terms of the Master Lease are not 
indicative of a partnership, joint venture, financing arrangement, or management arrangement.  
Accordingly, the terms of the Master Lease and, to our knowledge, the parties’ conduct in 
executing its terms should not be indicative of a partnership for federal income tax purposes. 

8. Maintenance of Separate Books 

The Master Lessee will not keep books or records on behalf of the Trust; instead, such tasks will 
be performed by the Manager on behalf of the Trust. 

9. Filing of Tax Returns or Other Partnership Action 

While the Master Lease is silent regarding tax return filings, we believe that the filing of 
partnership tax returns would be wholly inconsistent with the totality of the terms of the Master 
Lease.   

10. Lessee Shares in Residual Proceeds 

Although a number of cases have upheld transactions as leases even though the lessee was engaged 
to provide the lessor with remarketing services in exchange for a share of the sales proceeds,105

this factor is not present here.  In addition, any compensation of the Manager, if any, upon a sale 
of the Properties is a matter of contract between the Trust and the Manager and should not give 
rise to a partnership between the Master Lessee and the Trust for federal income tax purposes. 

B. Conclusion 

Based on these factors, the arrangement between and among the Trust and the Master Lessee 
should not give rise to a deemed partnership for federal income tax purposes. 

105 See, e.g., Levy, 91 T.C. 838; Casebeer, 909 F.2d 1360.
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VIII. The discussions of the federal income tax consequences contained in the 
Memorandum are correct in all material respects 

We have reviewed the discussions of federal income tax consequences contained in the 
Memorandum and we believe that they are correct in all material respects.  Our opinion, however, 
does not address whether an exchange entered into by an Owner satisfies all of the requirements 
of Code Section 1031. 

IX. Certain judicially created doctrines should not apply to change the foregoing 
conclusions 

There are four judicially created doctrines that may conceivably apply to the Trust’s contractual 
arrangements and the Transaction Documents, including the economic substance, sham 
transaction, substance-over-form, and step transaction doctrines.  For reasons discussed more fully 
below, none of the foregoing doctrines should apply to recharacterize the contractual arrangements 
or transactions in the instant case. 

A. Economic Substance and Business Purposes 

1. Applicable Rules 

Taxpayers generally are free to structure their business transactions as they please, even if 
motivated by tax avoidance considerations.106  While a transaction with no purpose other than to 
reduce taxes will not be recognized for U.S. federal income tax purposes, a transaction that has a 
meaningful business purpose and economic substance should be respected, regardless of whether 

106 See Gregory v. Helvering, 293 U.S. 465 (1935); Rice’s Toyota World, 81 T.C. 184. 
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the taxpayer also intended to reduce taxes.107  In Frank Lyon Co. v. United States,108 the Supreme 
Court stated: 

Where . . . there is a genuine multiple-party transaction with 
economic substance which is compelled or encouraged by business 
or regulatory realities, is imbued with tax independent 
considerations, and is not shaped solely by tax-avoidance features 
that have meaningless labels attached, the Government should honor 
the allocation of rights and duties effectuated by the parties.109

As a result of Frank Lyon, a two-pronged test was developed to determine whether the form of a 
transaction should be respected or disregarded as a sham.  In Rice’s Toyota World, Inc.,110 the 
Fourth Circuit articulated this test by stating that “[t]o treat a transaction as a sham, the court must 
find that the taxpayer was motivated by no business purposes other than obtaining tax benefits in 
entering the transaction, and that the transaction has no economic substance because no reasonable 

107 Gregory, 293 U.S. at 469; see also Superior Oil Co. v. Mississippi, 280 U.S. 390, 395-96 (1930) (“The only purpose 
of the [taxpayer] was to escape taxation. . . The fact that it desired to evade the law, as it is called, is immaterial, because 
the very meaning of a line in the law is that you intentionally may go as close to it as you can if you do not pass it”); 
Knetsch v. United States, 364 U.S. 361, 365 (1960) (citing Gregory regarding the legal right of a taxpayer to decrease or 
altogether avoid taxes); ACM Partnership v. Comm’r, 157 F.3d 231, 248 n.31 (3d Cir. 1998) (“[I]t is also well established 
that where a transaction objectively affects the taxpayer’s net economic position, legal relations, or non-tax business 
interests, it will not be disregarded merely because it was motivated by tax considerations. In analyzing both the objective 
and subjective aspects of ACM’s transaction in this case where the objective attributes of an economically substantive 
transaction were lacking, we do not intend to suggest that a transaction which has actual, objective effects on a taxpayer’s 
non-tax affairs must be disregarded merely because it was motivated by tax considerations.”), aff’g in part, rev ‘g in part 
T.C. Memo. 1997-115 (1997); Yosha v. Comm’r, 861 F.2d 494, 499 (7th Cir. 1988) (a transaction has economic substance 
when “ ... it is the kind of transaction that some people enter into without a tax motive, even though the people fighting 
to defend the tax advantages of the transaction might not or would not have undertaken it but for the prospect of such 
advantages - may indeed have had no other interest in the transaction.”). 

108 435 U.S. 561 (1978).

109 Id. at 583-84. See also Cottage Savings Ass’n v. Comm’r, 499 U.S. 554 (1991) (a savings and loan association that 
swapped mortgage portfolios in order to recognize a tax loss was allowed such loss; the Supreme Court focused not 
on the tax-motivated purpose, but on whether the portfolios were materially different by tax as opposed to economic 
standards). 

110 Rice’s Toyota World, 752 F.2d 89. 
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possibility of a profit exists.”111  This test therefore analyzes both the objective and subjective 
aspects of a transaction, i.e., the economic substance and the subjective business motivation behind 
the transaction, respectively.  These objective and subjective aspects are not “discrete prongs of a 
‘rigid two-step analysis,’ but rather are related factors in the analysis of whether a transaction has 
sufficient substance, apart from its tax consequences, to be respected.”112

With respect to determining profit potential, the courts have not traditionally established a 
threshold amount of profit to determine whether a transaction should be respected for U.S. Federal 
income tax purposes.  The Tax Court has in some cases required more than a de minimis amount 
of profit, especially where transactions involving financial instruments are concerned.113  Other 
courts, however, have been reluctant to propose a threshold amount.114

In United Parcel Service of America, Inc. v. Commissioner,115 the Eleventh Circuit reversed the 
Tax Court116 on the issue of economic substance in finding that the restructuring by United Parcel 
Service (“UPS”) of its excess-value business had both real economic effects and a business 
purpose.  The Court reasoned that setting up a transaction (that otherwise has economic substance) 
with tax planning in mind is permissible as long as it figures in a bona fide, profit-seeking business 

111 Rice’s Toyota World, 752 F.2d at 91; see also Horn v. Comm’r, 968 F.2d 1229, 1237 (D.C. Cir. 1992) (before 
declaring a transaction an economic sham, the court should consider whether the transaction presented a reasonable 
prospect for economic gain).

112 Rice’s Toyota World, 75 F.2d at 92; see also Jacobson v. Comm’r, 915 F.2d 832, 837 (2d Cir. 1990) (the 
determination of economic substance looks to whether the transaction has any “practical economic effects other than 
the creation of income tax losses”); Weller v. Comm’r, 270 F.2d 294, 297 (3d Cir. 1959) (transactions that do not change 
the flow of economic benefits are disregarded if they do not change the taxpayer’s financial position); Northern Ind. 
Pub. Serv. Co. v. Comm’r, 115 F.3d 506 (7th Cir. 1997), aff’g 105 T.C. 341 (1995) (the IRS could not set aside 
transactions which resulted “in actual, non-tax related changes in economic position.”); Larsen, 89 T.C. 1229; but cf. 
Kirchman v. Comm’r, 862 F.2d. 1486 (11th Cir. 1989) (existence of a nontax business purpose does not mandate the 
recognition of a transaction that otherwise lacks economic substance); Goldstein v. Comm’r, 364 F.2d 734 (2d Cir. 
1966) (the court denied the taxpayer a prepaid interest deduction on debt incurred by the taxpayer solely to generate a 
deduction because the taxpayer could not reasonably have had any purpose in entering the transactions other than to 
reduce taxes). 

113 See Hilton v. Comm’r, 74 T.C. 305, 353 (1980); aff’d per curiam, 671 F.2d 316 (9th Cir. 1982) (a 6% rate of return 
was required for purposes of the economic substance determination); Krumhorn v. Comm’r, 103 T.C. 29 (1994). 

114 See Estate of Thomas v. Comm’r, 84 T.C. 412, 440 n. 52 (1985) (the court abstained, absent legislative guidance, 
from proposing a particular return for purposes of the determination of profit potential). 

115 254 F.3d 1014 (11th Cir. 2001), rev’g T.C. Memo. 1999-268 (1999). 

116 78 T.C.M. (CCH) 262 (1999). 
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purpose.  In its finding that UPS’ transaction had a valid business purpose, the Court noted that “a 
“business purpose” does not mean a reason for a transaction that is free of tax considerations. 
Rather, a transaction has a “business purpose ... as long as it figures in a bona fide, profit-seeking 
business.”117

The economic substance doctrine was developed under an extensive body of case law prior to 
being codified as Code Section 7701(o) as part of the Reconciliation Act of 2010.118  Code Section 
7701(o)(5)(C) provides that “[t]he determination of whether the economic substance doctrine is 
relevant to a transaction shall be made in the same manner as if this subsection had never been 
enacted.”119  For example, the Joint Committee Report specifically provides that “[1]easing 
transactions, like all other types of transactions, will continue to be analyzed in light of all the facts 
and circumstances.”120  This suggests that the economic substance doctrine as codified will be 
applied as it historically has been applied under the case law.  However, taxpayers should 
anticipate that the courts and the IRS could apply the specific language of the statute. 

If the economic substance doctrine applies, Code Section 7701(o) codifies the position, already 
taken by many courts, that the economic substance doctrine entails application of a conjunctive 
test.121  Specifically, Code Section 7701(o)(1) provides that a transaction (or series of transactions) 
to which the economic substance doctrine applies is treated as having economic substance only if: 
(1) it changes in a meaningful way (apart from any U.S. federal income tax effects) the taxpayer’s 
economic position; and (2) the taxpayer has a substantial purpose (apart from U.S. federal income 
tax effects) for entering into such transaction.  Before enacting Code Section 7701(o), some circuit 
courts of appeal would only require a change in economic circumstances or a business purpose.  
By enacting Code Section 7701(o), Congress eliminated any distinction between the different 
federal circuit courts of appeal as to whether the foregoing test should be applied conjunctively or 
disjunctively. 

117 United Parcel Service of America, Inc., 254 F.3d at 1019. 

118 As codified, the Economic Substance Doctrine is the “common law doctrine under which tax benefits under subtitle 
A with respect to a transaction are not allowable if the transaction does not have economic substance or lacks a 
business purpose.”  I.R.C. § 7701(o)(5)(A). 

119 See also Joint Committee on Taxation, Technical Explanation of the Revenue Provisions of the “Reconciliation 
Act of 2010,” as amended, in combination with the “Patient Protection and Affordable Care Act” (JCX-18-10) (Mar. 
21, 2010) [hereinafter Joint Committee Report], at 152 (“[T]he provision does not change present law standards in 
determining when to utilize the economic substance analysis.”).

120 Id.

121 See, e.g., Klamath Strategic Investment Fund v. United States, 568 F.3d 537 (5th Cir. 2009); Coltec v. United 
States, 454 F.3d 1340 (Fed. Cir. 2006); United Parcel Service of America, Inc., 254 F.3d 1014. 
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Although Congress eliminated the ambiguity around “how” the economic substance doctrine 
should be applied, it did not make it clear as to “when” the doctrine should be applied.  By its 
terms, Code Section 7701(o) provides that the economic substance doctrine applies only to a 
“transaction to which the economic substance doctrine is relevant.”122  Thus, the Code requires 
taxpayers and the IRS to look to common law precedent on the economic substance doctrine to 
determine whether the statutory economic substance doctrine applies at al1.123

The legislative history to Code Section 7701(o) provides limited guidance as to whether the 
economic substance doctrine applies in the first instance.  Specifically, the House Report states 
that it does not intend for the provision to alter the tax treatment of “certain basic business 
transactions that, under longstanding judicial and administrative practice are respected, merely 
because the choice between meaningful economic alternatives is largely or entirely based on 
comparative tax advantages.”124  The House Report goes on to note that, “as under present law, 
whether a particular transaction meets the requirements for specific treatment under any of these 
provisions is a question of facts and circumstances.”125

In addition, the Large Business and International Division of the IRS issued guidance to assist 
examiners and their managers with determining whether it is appropriate to raise the economic 
substance doctrine with respect to a transaction under review (the “LB&I Directive”).126  The 
LB&I Directive lists factors tending to show that it likely would be inappropriate to apply the 
economic substance doctrine, such as if (i) the transaction was not highly structured, (ii) the 
transaction was based on arms’ length terms negotiated by unrelated third parties, (iii) the 
transaction did not involve unnecessary steps, (iv) the transaction was not promoted by a tax 
department or outside counsel, or (v) the transaction generates targeted tax incentives that are, in 
form and substance, consistent with Congressional intent in providing the incentives.127

122 I.R.C. § 7701(o)(1) (emphasis added). 

123 H.R. Rep. No. 111-443 at 297 (March 17, 2010) (the “House Report”); see also Technical Explanation of the 
Revenue Provisions of the “Reconciliation Act of 2010,” as amended, in combination with the “Patient Protection and 
Affordable Care Act,” JCX-18-10 at 154 (March 21, 2010). 

124 H.R. Rep. 111-443 at 296. 

125 Id.

126 LB&I Directive, Guidance for Examiners and Managers on the Codified Economic Substance Doctrine and Related 
Penalties, Control No: LB&I-4-0711-015 (July 15, 2011). 

127 Id.
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2. Analysis 

The Trust’s contractual arrangements should be recognized for federal income tax purposes 
according to their form.  The contractual arrangements and transactions at issue should be viewed 
as having economic substance because they are being undertaken so as to enable acquisition and 
ownership of a portion of each of the Properties by the Owners.  An acquisition of real estate 
certainly changes in a meaningful, economic way (apart from any U.S. federal income tax effects) 
each of the Owners’ respective economic positions.  Because each Owner will be given an 
opportunity to own an interest in each of the Properties in a manner that such Owner would likely 
not otherwise be able to do on its own accord due to its respective individual financial limitations, 
the contractual arrangements and the transactions at issue have a substantial business purpose (i.e., 
a substantial purpose apart from U.S. federal income tax effects).  In addition, each Owner will 
have a right to its pro rata share of all income and loss generated by the bona fide, profit-seeking 
business of operating the Properties.  The allocation of all economic benefits and burdens 
associated with the Properties will correspond to the respective Interest owned by each Owner.  
Because the Trust’s contractual arrangements have a meaningful business purpose and economic 
substance under both the statutory and case law analyses, the contractual arrangements should be 
respected. 

B. Sham Transaction Doctrine 

1. Applicable Rules 

Under the sham transaction doctrine, a transaction may be disregarded if it constitutes a factual 
sham or an economic sham.  A factual sham is a purported transaction that is not executed as a 
factual matter.128  In contrast, an economic sham is a transaction that has occurred, but is devoid 
of economic substance.129

In general, the economic sham doctrine will not be applied if the taxpayer can prove that there is 
either a business purpose for, or economic substance to, the given transaction.130

128 Brown v. Comm’r, 85 T.C. 968, 1000 (1985), aff’d sub nom., Sochin v. Comm’r, 843 F.2d 351 (9th Cir. 1988). 

129 Gregory v. Helvering, 293 U.S. 465; Knetsch, 364 U.S. at 366 (“There may well be single-premium annuity 
payments with non-tax substance which create an ‘indebtedness’ for the purposes of Section 23(b) of the 1939 Code 
and Section 163(a) of the 1954 Code. But this one is a sham.”); Goldstein, 364 F.2d at 742 (“[T]ransactions that lack 
all substance, utility, purpose, and which can only be explained on the ground the taxpayer sought an interest deduction 
in order to reduce his taxes, will also be so transparently arranged that they can candidly be labeled `shams.”‘); 
Alessandra v. Comm’r, T.C. Memo. 1995-238 (1995), aff’d, 79 A.F.T.R.2d (RIA) 97-2145 (9th Cir. 1997). 

130 Rice’s Toyota World, 81 T.C. at 203 (“Our analysis does not end here. Mr. Rice’s failure to focus on the business 
or non-tax aspects of the transaction is not necessarily fatal to petitioner’s claim. If an objective analysis of the 
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The application of the sham transaction doctrine is extremely fact specific, and has led courts to 
render somewhat inconsistent rulings in this area.  For example, the Third Circuit in ACM 
Partnership v. Commissioner disregarded the capital loss that arose from a complex, multi-step 
partnership transaction.131  The court ultimately concluded that the steps involved in the transaction 
lacked a non-tax economic effect and did not possess a significant non-tax business purpose.132

The Third Circuit nevertheless recognized that “it is well established that where a transaction 
objectively affects the taxpayer’s net economic position, legal relations, or non-tax business 
interests, [a transaction] would not be disregarded merely because it was motivated by tax 
considerations.”133  The transaction at issue in Boca Investerings Partnership v. United States134

was similar to the ACM transaction, but the District Court for the District of Columbia respected 
the partnership transactions at issue in that case.  The Boca court concluded that the partnership 
had been formed as a valid investment partnership.  It had the potential to make a profit or loss 
from its activities, and the partners were not sheltered from economic risk or guaranteed a specific 
return on their respective partnership investments. 

The Fifth and Eighth Circuits have held that certain foreign tax credit planning strategies 
implemented to achieve tax benefits must be recognized under the sham transaction doctrine 
because the transactions were sufficiently imbued with both economic substance and business 
purpose.  The Fifth Circuit in Compaq Computer Corporation v. Commissioner135 reversed a 
decision of the Tax Court, and held that a purchase and immediate resale of American depository 
receipts (“ADRs”) of a foreign publicly traded corporation possessed economic substance.  
Specifically, the court concluded that the transaction had objective economic substance because 
tax was Compaq’s principal, but not sole, purpose in entering into the transaction.136  As a result, 
Compaq could credit the foreign taxes associated with the dividend.137  The Eighth Circuit came 

investment indicates a realistic opportunity for economic profit which would justify the form of the transaction, it will 
not be classified as a sham.”).  See also Frank Lyon Co., 435 U.S. 561. 

131 157 F.3d 231, 263 (3d Cir. 1998). 

132 Id at 247. 

133 Id at 248, fn. 31. 

134 314 F.3d 625 (DC Cir. 2003).  

135 277 F.3d 778 (5th Cir. 2001), rev’g 113 T.C. 214 (1999). 

136 Id. at 786-87. 

137 Id. at 788. 
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to a similar conclusion in IES Industries, Inc. v. United States,138 which reversed a district court 
decision that a purchase and sale of ADRs were sham transactions. 

2. Analysis 

The sham transaction doctrine should also not apply to the contractual arrangements and 
transactions at issue because all of the necessary component steps for their implementation will 
actually occur.  Moreover, the economic sham concept should not apply because the parties have 
a substantial business purpose in undertaking the investment in the Interests, and, as discussed 
above, the transactions will have economic substance.  Thus, the sham transaction doctrine should 
not be applied to recharacterize the contractual arrangements and transactions at issue. 

C. The Substance-Over-Form and Step Transaction Doctrines 

1. Applicable Rules 

It is an oft-cited principle that taxpayers generally are free to structure their business transactions 
as they please, even if motivated in part by a desire to reduce taxes.139  However, as a general rule, 
the incidence of taxation depends on the substance rather than the form of a transaction.  Under 
the substance-over-form doctrine, a court should respect the form of a transaction where it 
accurately reflects the underlying substance.”  If, however, the substance and form of a transaction 
do not comport, then the substance of the transaction controls for purposes of U.S. federal tax 
law.”140

In determining whether the form of a transaction reflects the substance of the transaction, a 
taxpayer’s motivations are “largely irrelevant — what instead is important is, in the words of 
Gregory, “what was done.”141  “To determine the substance of the transactions, we consider all of 
their aspects that shed any light upon their true character.”142

138 253 F.3d 350 (8th Cir. 2001), rehearing denied sub nom., Alliant Energy Corp. v. United States, 2001 U.S. App. 
LEXIS 24929 (8th Cir. 2001) (the facts of Compaq Computer and of IES Industries are in large part identical because 
the strategy upon which the transactions were based was developed and marketed by the same securities broker). 

139 Gregory v. Helvering, 293 U.S. at 499. 

140 AWG Leasing Trust v. U.S., 592 F. Supp. 2d 953 (N.D. Ohio 2008). 

141 Principal Life Ins. Co. & Subs. v. U.S., 70 Fed. Cl. 144 (2006). 

142 Commc’ns Satellite Corp. v. U.S., 223 Ct. Cl. 253, 625 F.2d 997 (1980).
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Courts may recharacterize transactions using the substance-over-form doctrine in cases where 
mere formalities were designed to make a transaction appear to be other than what it was.143  For 
example, in Court Holding, a corporation entered into an oral agreement to sell its sole asset; 
however, before the sale was consummated, the corporation’s tax attorney advised that the sale 
would result in the imposition of a large income tax on the corporation.  To avoid this tax liability, 
and upon advice of its tax attorney, the corporation changed the transaction by having the 
corporation declare a liquidating dividend to its shareholders, and having the shareholders enter 
into a written agreement with the same purchaser on substantially the same terms and conditions 
previously agreed upon by the corporation.  The Supreme Court affirmed the Tax Court’s holding 
that the sale by the shareholders was in substance a sale by the corporation. 

The application of any substance-over-form doctrine is extremely fact specific, which has led 
courts to render somewhat inconsistent rulings in this area.144  There are a number of cases in this 
area that are difficult to reconcile.  Nevertheless, as enunciated by Judge Learned Hand in Gregory 
v. Helvering: “Any one may so arrange his affairs that his taxes shall be as low as possible; he is 
not bound to choose that pattern which will best pay the Treasury; there is not even a patriotic duty 
to increase one’s taxes.”145

A subset or derivation of the substance-over-form doctrine is the step transaction doctrine. Courts 
have applied three separate versions of the so-called “step transaction” doctrine to determine 
whether purportedly separate steps should be combined as components of a single transaction: (i) 
the “end result” test, (ii) the “mutual interdependence” test, and (iii) the “binding commitment” 
test.146  Nevertheless, the IRS cannot use the step transaction doctrine to invent steps that did not 
occur or recast a transaction into another transaction with the same number of steps.147

The Tax Court applied both the end result and mutual interdependence tests in Andantech v. 
Commissioner, in which a U.S. partnership was formed with two non-U.S. partners to cause the 
foreign partners to recognize a significant portion of the income attributable to a sale leaseback 

143 Comm’r v. Court Holding Co., 324 U.S. 331 (1945). 

144 See, e.g., ACM Partnership, 157 F.3d at 263; Boca Investerings Partnership. 167 F. Supp. 2d 298 . 

145 69 F.2d 809, 810 (2d Cir. 1934) aff’d, 293 U.S. 465 (1935). 

146 Stephen S. Bowen, The End Result Test, 72 TAXES 722 (December 1994). 

147 Esmark, Inc. and Affiliated Companies v. Comm’r, 90 T.C. 171, 196 (1988) (“Respondent proposes to 
recharacterize the tender offer/redemption as a sale of the Vickers shares followed by a self-tender. This 
characterization does not simply combine steps; it invents new ones. Courts have refused to apply step-transaction in 
this manner.”), aff’d without published opinion, 886 F.2d 1318 (7th Cir. 1989). 
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transaction that the partnership entered into with Comdisco.148  Almost all of the partnership 
interests were then contributed to a U.S. indirect subsidiary of a U.S. bank, so that the bank could 
enjoy the benefits of the losses (attributable to interest and depreciation) generated by the 
partnership’s lease arrangement with Comdisco.149  The Tax Court, applying both the end result 
and mutual interdependence tests, concluded that a more direct characterization of the transaction 
was a direct sale-leaseback arrangement between Comdisco and bank’s subsidiary.150  The court 
analyzed a number of facts in reaching this conclusion, but the salient fact was that all of the parties 
intended the ultimate result (i.e., that bank’s subsidiary would participate in the lease) and the 
intermediate steps were meaningless apart from tax considerations. 

The Second Circuit rejected a somewhat similar argument by the IRS in Grove v. Commissioner.151

The IRS in Grove attempted to reorder a donation of stock followed by a redemption as a 
redemption of the stock followed by a gift of cash.  The Tax Court refused to permit the IRS to 
recast the transaction, reasoning that there was no reason to recast the form of the transaction 
chosen by the taxpayer, even though the form was tax-motivated.152  The only effect of the IRS’s 
recast would be to create a tax liability, in a transaction form that was no more direct than the form 
chosen by the taxpayer.  Thus, the mere fact that a taxpayer considers the U.S. federal income tax 
effects of a transaction in its planning should not transform a non-taxable event into a taxable 
event. 

2. Analysis 

The contractual arrangements and the transactions at issue should be respected according to their 
form because their form is consistent with their underlying substance, the acquisition by the 
Owners of an undivided fractional interest in each of the Properties, and there is a substantial 
business purpose for such form.  Moreover, the allocation of all economic benefits and burdens 
associated with the Properties corresponds to the respective Interest in the Trust owned by each 

148 T.C. Memo. 2002-97 (2002), aff’d in part and remanded in part, 331 F.3d 972 (DC Cir. 2003). 

149 Id.

150 Id.

151 490 F.2d 241 (2d Cir. 1973). 

152 Id. at 247 (“We are not so naive as to believe that tax considerations played no role in Grove’s planning. But, 
foresight and planning do not transform a non-taxable event into one that is taxable. Were we to adopt the 
Commissioner’s view, we would be required to recast two actual transactions - a gift by Grove to RPI and a redemption 
from RPI by the Corporation - into two completely fictional transactions - a redemption from Grove by the Corporation 
and a gift by Grove to RPI. Based upon the facts as found by the Tax Court, we can discover no basis for elevating the 
Commissioner’s ‘form’ over that employed by the taxpayer in good faith.”).
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Owner such that the substance of the economic arrangement among the parties is consistent with 
the form. 

The step transaction doctrine should not be applicable to recharacterize the contractual 
arrangements and the transactions at issue.  The prospective purchasers of Class 1 interests 
constitute a separate, diverse and unrelated group desiring to acquire a portion of an interest in 
each of the Properties as offered by the Trust under a private placement of the Interests. The 
ultimate result of the contractual arrangements (i.e., collective ownership of the Properties by an 
unrelated group of investors) can only be achieved if the intermediate steps of (i) the Trust 
acquiring the Properties, and (ii) offering the Interests for sale to investors are first undertaken. 
Thus, the step transaction doctrine should not be applied to recharacterize the transaction steps 
utilized to implement the Offering of Interests in the Trust.  Moreover, even if the IRS were to 
collapse these particular transaction steps together, the resulting transaction, a direct purchase of 
the Properties by the Owners, should not significantly change the resulting federal income tax 
effect of the Trust’s contractual arrangements. 

************** 

A number of issues discussed in this opinion have not been definitively resolved by statutes, 
regulations, rulings or judicial opinions.  Accordingly, no assurances can be given that the 
conclusions expressed herein will be accepted by the IRS, or, if contested, would be sustained by 
a court, or that legislative changes or administrative pronouncements or court decisions may not 
be forthcoming that would significantly alter or modify the conclusions expressed herein.  Each 
prospective Owner must consult its own tax counsel about the tax consequences of an investment 
in an Interest, including the tax consequences applicable to such prospective Investor under the 
TCJA. 

This opinion is solely for your information and assistance with respect to the sale of Interests in 
the Properties.  Each prospective Owner is encouraged to consult with his or her tax advisor in 
determining whether to purchase an Interest.  Other than as set forth herein, this opinion may not 
be relied upon by any other person or for any other purposes, nor may it be quoted from or referred 
to or copies delivered to any other person without prior written consent.  This opinion is not 
applicable as to any individual tax consequences of an Owner or the individual application of Code 
Section 1031 rules to such Owner.  Our willingness to render the opinion set forth herein neither 
implies, nor should be viewed as implying, any approval or recommendation of an investment in 
the Properties. 

In rendering our opinion, we have considered the applicable provisions of the Code, final, 
temporary and proposed regulations thereunder, pertinent judicial authorities, interpretive rulings 
and revenue procedures issued by the IRS and such other authorities as we have considered 
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relevant as of the date of this opinion.  It should be noted that statutes, regulations, judicial 
decisions and administrative interpretations are subject to change at any time and, in some cases, 
with retroactive effect.  This opinion is not binding upon the IRS or courts of applicable 
jurisdiction, which may disagree with all or any portion of the opinion expressed herein.  We 
undertake no obligation to update the opinion expressed herein after the date of this letter.  
Furthermore, our opinion is conditioned upon the accuracy and completeness of the representations 
set forth in the Representation Letter.  This opinion does not address any other tax consequences 
of the acquisition of an Interest. 

************** 

This opinion is written to support the promotion and marketing of the proposed transaction, and 
each prospective Owner should seek advice based on the Owner’s particular circumstances from 
an independent tax advisor. 

************** 

We are furnishing this opinion solely in connection with the sale of the Interests described herein.  
Accordingly, the Trust may only circulate this opinion in connection with the sale of the Interests 
to potential Owners.  This opinion may be relied upon by Owners in connection with their purchase 
of Interests, but may not be relied upon, circulated, quoted or otherwise referred to by other persons 
in connection with any other transaction or arrangement. 
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Exhibit G
Pro Forma Rent & Cash Flows

Year Ending 6/30/2021 6/30/2022 6/30/2023 6/30/2024
1 2 3 4

Pick n Save Menomonee Falls $1,710,100 $1,718,906 $1,718,906 $1,718,906
Pick n Save Sussex $687,956 $687,956 $687,956 $687,956
Net Operating Income $2,398,056 $2,406,862 $2,406,862 $2,406,862

Debt Service $768,336 $768,336 $768,336 $770,441
Debt Service Coverage Ratio 3.12 3.13 3.13 3.12
Property Management $59,951 $60,172 $60,172 $60,172
Ongoing Reserves* $28,107 $28,107 $28,107 $28,107
Annual Ins., Tax, Bank Fees, and Filing Costs $30,000 $30,000 $30,000 $30,000
Asset Management $9,592 $9,627 $9,627 $7,522
Net Investor Cash Flow $1,502,068 $1,510,620 $1,510,620 $1,510,620
Net Cash Flow % of Equity 6.18% 6.21% 6.21% 6.21%

*$1,194,729 in reserves for operations and repairs have been funded upfront as part of this offering. The DST also plans to reserve $28,107 per year to provide additional operational reserves for the benefit 
of the Trust, which is reflected in the ongoing reserve figures presented above.

Both leases are directly guaranteed by the tenants' parent entity, Kroger, which has an investment-grade rating of "BBB" by Standard & Poor's.

The Trust features non-recourse financing with a four year term and a stated annual fixed interest rate of 3.750%. The Loan also includes three 1-year automatic extension options that include a potential 
cash sweep to lender as more fully described in the Private Placement Memorandum. The loan is prepayable without penalty after three years.

The Manager anticipates selling this portfolio of Properties as a part of an anticipated larger aggregation strategy within approximately four years. The exit strategy targets to provide Owners with the option 
of a sale and another Section 1031 Exchange, or a exchange of their Interests for ownership in an operating partnership of a REIT under Section 721 of the Code. If market conditions will not maximize 
value for the Owners through a disposition at the time of the aggregation, it is the Sponsor’s intention to utilize the aggregation strategy to provide ample diversification and scale to mitigate lease rollover 
risk, maintain the Owners’ distributions, and protect the Owners’ principal until the opportune time when market pricing is favorable. While there can be no guarantee that the Sponsor will meet its target or 
that a liquidity or exit transaction will take place within our targeted time frame, the Sponsor intends to pursue such an exit or liquidity event if it believes that it will be in the best interests of the Owners 
and will provide them with enhanced liquidity and value. 

Investing in this offering involves risk. There is no guarantee that these cash flows will be achieved. Please review this Private Placement Memorandum in its entirety, so that you may understand and weigh 
the potential benefits and risks accordingly, before making any investment decision. Past performance of the sponsor and its principals is no guarantee of future performance.



EXECUTION COPY 

1 

Form of Electronic Consent and Electronic Delivery of Documents 

I agree that any time I click or have clicked on an “I Agree,” “I Consent” or other similarly worded button 
or entry field with my mouse, keystroke or other device, my agreement or consent is legally binding and 
enforceable against me and is the legal equivalent of my handwritten signature on an agreement that is 
printed on paper.  I agree to be bound by any affirmation, assent or agreement that I transmit, or have 
transmitted, to or through this website (the “Platform”) by computer or other electronic device, 
including internet, telephonic and wireless devices, including but not limited to any consent I give or have 
given to receive communications from RealtyMogul, Co. or any of its affiliates (“RealtyMogul”) solely 
through electronic transmission. 

I understand that, to the fullest extent permitted by law, any notices, disclosures, forms, privacy 
statements, reports or other communications, including any tax-related information or documents to the 
extent provided below (collectively, “Communications”), regarding the investments available on the 
Platform, and my investment in any such investments, may be delivered by electronic means, such as by 
e-mail or through RealtyMogul.com. I consent to electronic delivery as described in the preceding
sentence.  In so consenting, I acknowledge that e-mail messages are not secure and may contain
computer viruses or other defects, may not be accurately replicated on other systems or may be
intercepted, deleted or interfered with, with or without the knowledge of the sender or the intended
recipient.  I also acknowledge that an e-mail from RealtyMogul may be accessed by recipients other than
me and may be interfered with, may contain computer viruses or other defects and may not be
successfully replicated on other systems.  I understand that RealtyMogul gives no warranties in relation
to these matters.

I consent to the delivery of tax documents (such as Internal Revenue Service (“IRS”) Form 1099-INT) 
through RealtyMogul.com.  I understand that I may withdraw this consent before my tax document is 
furnished.  In providing this consent, I also acknowledge that I have received RealtyMogul’s Information 
on the Electronic Delivery of Tax Documents, included below. 

I further understand and agree to each of the following: 

• As long as my consent remains in effect, RealtyMogul may provide all Communications to me
electronically in lieu of providing paper Communications.

• Hardware and software that I will need.  Electronic Communications may be provided to me via
e-mail and/or the Platform.  In order to view and retain the Communications, my computer
hardware and software must, at a minimum, be capable of accessing the Internet, with
connectivity to an Internet Service Provider or any other capable communications medium, and
with software capable of viewing and printing a *.pdf file created by Adobe Acrobat.  Further, I
must have a personal e-mail address capable of sending and receiving e-mail messages to and
from RealtyMogul.  To print the documents, I will need access to a printer compatible with my
hardware and the required software.
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• If these software or hardware requirements change in the future, RealtyMogul will notify me
through the Platform.

• To facilitate these services, I must provide RealtyMogul with my current e-mail address and
update that information as necessary.  Unless otherwise required by law, I will be deemed to
have received any electronic Communications that are sent to the most current e-mail address
that I have provided to RealtyMogul.

• RealtyMogul will not assume liability for non-receipt of notification of the availability of
electronic Communications in the event my e-mail address on file is invalid, my e-mail or
Internet service provider filters the notification as “spam” or “junk mail,” there is a malfunction
in my computer, browser, Internet service and/or software, or for any other reasons beyond the
control of RealtyMogul.

• I may withdraw my consent to receive Communications in electronic form by calling
RealtyMogul at (877) 977-2776.  If I withdraw my consent to receive Communications in
electronic form, RealtyMogul may, at its option and in its sole discretion, (A) terminate my
account with RealtyMogul that was created through the Platform (“My Account”), (B) restrict or
limit the actions I may take through or with respect to My Account, including, but not limited to,
restricting my ability to purchase RealtyMogul investment through My Account, and (C) charge
me a fee of $5 for each paper copy of each Communication that would have been provided to
me electronically if I had not withdrawn my consent.  Any withdrawal of my consent to receive
electronic Communications will not affect or impact in any way the terms of this Agreement or
my agreement to the Terms of Use Agreement for the Platform.

Information on Electronic Delivery of Tax Documents 

These provisions relate to my consent above to RealtyMogul’s provision of tax documents to me 
electronically.  Prior to furnishing the tax documents electronically, the IRS requires that RealtyMogul 
provide each investor with the following information: 

• If I do not consent to receive the tax document electronically, a paper copy will be provided.
• My consent continues for every tax year until I withdraw my consent.
• I may log into My Account at RealtyMogul.com to access and print my tax documents.  I may

need Adobe Acrobat Reader to open the document and a device connected to my computer
that can print.  In the event a tax document is too large to open in the browser, I will be
prompted by a dialog box to save the file to a location on my computer and open it using
Acrobat Reader.

• To withdraw consent, I may call RealtyMogul at (877) 977-2776 to request to withdraw my
consent.

• If My Account is closed, my request for electronic delivery of tax documents will automatically
terminate, and I will receive a paper copy of my tax documents by mail at the address that I
have provided to RealtyMogul.

• I may update my contact information by calling RealtyMogul at (877) 977-2776.
• My tax documents are maintained for 10 years on RealtyMogul.com in case I ever need to

access them again.

I confirm that I have read and understand the information above.

____________________



Investments in Delaware Statutory Trusts (DSTs) involve a high degree of risk, including the following: 

 Various risks are inherent in owning, financing, operating, leasing and selling real estate 

generally

 Investors have no voting rights with respect to the management or operation of the Trust 

and its properties

 The properties may be subject to a Master Lease to an affiliate of the Sponsor whose only 

assets and source of revenues will be the underlying properties and which may not be able 

to meet its obligations as they come due

 There are various conflicts of interest among the Sponsor, the Trustees, the Signatory 

Trustees, the Master Tenant, the Property Managers, and others engagement in the 

management and operation of the properties, one or more of whom may be affiliated with 

the others

 The purchase price for interests in these properties may exceed the value of the property at 

the time of purchase

 There is no assurance that investors will realize any return on their investment, or that the 

investors will not lose their entire investment and encounter adverse tax consequences as 

well

 No public market exists for the interests being sold, and it is highly unlikely that any such 

market will ever develop

 The properties are subject to mortgages of limited terms that will require the Trust to make 

a large balloon payment at maturity or to sell the properties.  IRS rulings state that no 

further equity contributions may be contributed, existing financing cannot be renegotiated 

or additional funds borrowed, except under certain extraordinary circumstances. There is a 

risk of substantial or total loss if the properties cannot be sold prior to loan maturity.

 The properties are subject to leases of limited terms, and renegotiation or replacement of 

those leases is limited by applicable rulings of the Internal Revenue Service (IRS).  There is a 

risk of substantial or total loss if the properties cannot be sold or if the sales price is 

impaired as a result of the termination or expiration of the term of these leases.

 Although it is intended that interests will be acquired on a tax-free basis under Code Section 

1031, it is possible under some circumstances that such a transaction could result in taxable 

gain.

 Sponsor may elect at any time to take an action which would have the effect of invalidating 

the DST and losing the tax deferral status.

 At time of dissolution or liquidation of the Trust or any attempt to sell the properties, there 

can be no assurance that suitable property will be available so as to permit a tax-free or tax-

deferred transaction which would avoid incurring substantial federal and state income taxes 

as a result of a sale or foreclosure. 

I confirm that I have read and understand the information above. 

___________________ 
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	Exhibit B - Purchase Agreement.pdf
	1. Agreement of Purchase and Sale
	1.1. Purchase, Sale and Purchase Price.  Subject to the approval of Manager as provided in Section 1.2, in consideration of the covenants herein contained, the Trust hereby agrees to sell, and Buyer hereby agrees to purchase, the number of Interest(s)...
	1.2. Acceptance of Subscription.  Within thirty (30) days of receipt of a completed and signed Agreement, Purchaser Questionnaire and verification of Buyer’s investment qualifications, the Manager may, on behalf of the Trust and in its sole discretion...
	1.3. Payment.  Buyer shall pay the Purchase Price as follows:
	1.3.1. Buyer’s Delivery of this Agreement.   Buyer shall deliver this completed and signed Agreement, the Purchaser Questionnaire (including its financial statement as required by the Purchaser Questionnaire) to the Manager at:
	Investor Relations
	ExchangeRight Asset Management, LLC
	c/o ExchangeRight Net Leased Portfolio 36 DST
	1055 E. Colorado Blvd., Suite 310
	Pasadena, CA 91106
	Buyer shall deliver an amount equal to the full amount of their purchase price for their Interests to the Trust either by (i) a check payable to “ExchangeRight Net Leased Portfolio 36 DST” or (ii) a wire transfer to:
	Wells Fargo Bank
	ABA: 121000248
	ACCT NO.: 3779745748
	FBO: ExchangeRight Net Leased Portfolio 36 DST
	1.3.2. Purchase Price and Funding Date.  If Buyer’s subscription is accepted, Buyer shall send the entire Purchase Price to the Trust via check or wire transfer on or before five (5) Business Days before the Closing Date or on such funding date as dir...

	1.4. Buyer’s Deliveries.  In addition to, and concurrently with, the deliveries contemplated in Sections 1.3.1 and 1.3.2, Buyer shall execute such other documents as may be required by the Trust, Manager or the Lender.
	1.5. Buyer’s Intent to Exchange.  If Buyer’s acquisition of Buyer’s Interest is part of a like-kind exchange pursuant to Code Section 1031, it is a condition precedent to the closing that Buyer is able to complete an exchange for all or a portion of i...

	2. Closing; Failure to Close without Default.
	2.1. Closing Date.  The closing date shall occur on that certain date selected by the Manager in its sole discretion (the “Closing Date”).
	2.2. Failure to Close without Default.  If the remaining Purchase Price as required under Section 1.3.2 is not received by Manager by 5:00 p.m. pacific time on the Funding Date for any reason other than the Default of either Buyer, Manager or the Trus...

	3. Fees and Costs.
	3.1. Buyer’s Fees and Costs.  Buyer acknowledges that the Trust makes no representation or warranty whatsoever that the portion of the Purchase Price applicable to buyer’s fees shall constitute valid replacement property for purposes of complying with...

	4. Distribution of Funds.
	4.1. Deposit of Funds.   Subject to Section 1.3, and 2.4, all Cash, if any, received hereunder by the escrow shall be held until the Real Estate Closing and kept on deposit with other escrow funds in the general escrow account(s), in any state or nati...
	4.2. Disbursements.  At the Real Estate Closing, the escrow agent, if any, will deliver or wire transfer to the Trust, or order, the Purchase Price, plus any proration or other credits to which the Trust will be entitled, less any appropriate proratio...

	5. Buyer Representations and Warranties.
	5.1. No Concern of the Escrow Agent.  Any escrow agent shall have no concern with, or liability or responsibility for, this Section.
	5.2. Purchase As-Is.  AS FURTHER PROVIDED IN THE MEMORANDUM, BUYER REPRESENTS AND WARRANTS THAT IT IS RELYING SOLELY ON ITS OWN INSPECTIONS, INVESTIGATIONS AND ANALYSES OF THE PROPERTIES IN ENTERING INTO THIS AGREEMENT AND BUYER IS NOT RELYING IN ANY ...
	5.3.  No Tax Representations.  As further provided in the Memorandum, Buyer represents and warrants that: (i) Buyer understands and is aware that there are uncertainties regarding the treatment of Buyer’s Interest as real estate for federal income tax...
	5.4. Additional Buyer Representations and Warranties.  Buyer hereby represents and warrants to the Trust and Manager that the following are true and correct on the date of this Agreement.
	5.4.1. Buyer acknowledges that it has received, read, reviewed and fully understands the Memorandum, and all attachments and exhibits thereto.  Buyer acknowledges that it is basing its decision to invest on the Memorandum and any exhibits and attachme...
	5.4.2. Buyer’s overall commitment to investments that are not readily marketable is not disproportionate to its individual net worth, and its investment in Buyer’s Interest will not cause such overall commitment to become excessive.  Buyer has adequat...
	5.4.3. Buyer acknowledges that the sale of Buyer’s Interest has not been preceded or accompanied by the publication of any advertisement or by any general solicitation.
	5.4.4. All information that Buyer has provided to the Trust or Manager concerning Buyer’s suitability to invest in Buyer’s Interest (including, but not limited to, all the information contained in the Purchaser Questionnaire delivered concurrently wit...
	5.4.5. Buyer has had the opportunity to ask questions of, and receive answers from, Manager (and its officers, directors, managers and employees) concerning Buyer’s Interest and the Properties and the terms and conditions of the offering of Buyer’s In...
	5.4.6. Buyer is purchasing Buyer’s Interest for Buyer’s own account and for investment purposes only and has no present intention, agreement or arrangement for the distribution, transfer, assignment, resale or subdivision of Buyer’s Interest.  Buyer u...
	5.4.7. Buyer is fully aware that Buyer’s Interest has not been and will not be registered with the Securities and Exchange Commission and Buyer’s Interest will be sold in reliance on the exemption from registration promulgated under Rule 506 of Regula...
	THE SECURITIES REPRESENTED BY THIS CERTIFICATE HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”), OR ANY STATE SECURITIES LAWS OF ANY STATE OF THE UNITED STATES.  SUCH SECURITIES MAY NOT BE OFFERED, SOLD, PLE...
	5.4.8. Buyer understands that none of the Trust, Sponsor or Manager or their respective officers, directors, employees, managers or members, affiliates, legal counsel or advisors represents Buyer in any way in connection with the purchase of Buyer’s I...
	5.4.9. Buyer is an “accredited investor” as such term is defined in Rule 501 of Regulation D promulgated under the Securities Act.
	5.4.10. Buyer is (i) a citizen or resident of the U.S. (including certain former citizens and former long-term residents), (ii) a corporation (or other entity taxable as a corporation for U.S. federal income tax purposes) or a partnership (or other en...
	5.4.11. Buyer (i) has such knowledge and experience in financial and business matters that Buyer is personally capable of evaluating the Properties and the merits and risks of an investment in Buyer’s Interest and the Properties and has not relied on ...
	5.4.12. Buyer’s address set forth on the signature page hereto is Buyer’s true and correct residence (if Buyer is an individual) or principal place of business (if Buyer is an entity) and Buyer has no present intention of becoming a resident of any ot...
	5.4.13. Buyer hereby agrees to indemnify, defend and hold harmless the Trust, Sponsor, Manager, Trustee, and all of their respective limited partners, general partners, members, managers, officers, directors, affiliates and advisors from any and all d...
	5.4.14. Within five (5) days after receipt of a written request from the Trust, Buyer agrees to provide such information and to execute and deliver such documents as may be reasonably necessary to comply with any and all laws and regulations to which ...
	5.4.15. It has never been guaranteed or warranted to Buyer by the Trust, Sponsor or Manager or their management, officers or directors or by any other person, expressly or by implication that (i) Buyer will receive any exact or approximate amount of r...
	5.4.16. Buyer hereby acknowledge and understand that the principals of the Manager may also be acting as my registered representative or registered supervisor (or both).  Buyer acknowledges that this presents a conflict of interest that may affect the...
	5.4.17. If Buyer is a “Benefit Plan Investor” as defined in Section 3(42) of the Employee Retirement Income Security Act of 1974, as amended (“ERISA”), which includes an “employee benefit plan” as defined in Section 3(3) of ERISA, that is subject to P...
	(a) The decision to commit assets of the Plan for investment in the Trust was made by fiduciaries independent of the Trust, the Sponsor, the Manager and any of their respective agents, representatives or affiliates, which fiduciaries (a) are duly auth...
	(b) None of the Trust, the Sponsor, the Manager or any of their respective agents, representatives or affiliates has exercised any discretionary authority or control with respect to the Plan’s investment in the Trust, nor has the Trust, the Sponsor, t...
	(c) It acknowledges and agrees that it is intended that neither the Trust, the Sponsor, the Manager nor any of their respective agents, representatives or affiliates will be acting as a fiduciary to the Plan under applicable state or local law governi...
	(d) It acknowledges (a) it has been informed of and understands the investment objectives and policies of, and the investment strategies that may be pursued by, the Trust, (b) it is aware of the provisions of Section 404 of ERISA or similar applicable...
	(e) The execution and delivery by the Plan, and compliance by the Plan with the Purchase Agreement (including all appendices, attachments or exhibits hereto) and each other document required to be executed and delivered by the Plan in connection with ...
	(f) It (a) represents and warrants that the information provided in this Agreement is true and accurate as of the date hereof, (b) covenants that such information will remain true and accurate for so long as Buyer holds Interests in the Trust and (c) ...
	(g) It agrees that it will provide additional information reasonably requested by the Trust, the Sponsor, or the Manager for purposes of compliance with applicable law.
	The undersigned will, at the request of the Trust, the Sponsor,  or the Manager, furnish the Trust, the Sponsor or the Manager with such information as the Trust, the Sponsor or the Manager may reasonably require to establish that the purchase, retent...


	5.5. The representations and warranties of Buyer set forth herein above shall survive the Closing Date or termination of this Agreement.

	6. Trust’s and Manager’s Representations and Warranties
	6.1. Buyer’s Interest has been duly authorized for issuance and sale (or will have been so authorized prior to the issuance thereof) pursuant to this Agreement and the Trust Agreement.  When issued, authenticated and delivered by the Trust and paid fo...
	6.2. This Agreement and the Trust Agreement have been duly authorized, executed and delivered by the Trust, the Sponsor, the Manager and the Trustee, as the case may be.  This Agreement and the Trust Agreement constitute, legal, valid and binding agre...
	6.3. The Manager has been duly organized and is a validly existing limited liability company in good standing under the laws of the State of California with the requisite power and authority to enter into and perform its obligations under this Agreeme...
	6.4. The execution, delivery and performance of this Agreement and the Trust Agreement by the Trust and Manager and the consummation of the transactions contemplated herein and therein by the Trust and Manager and compliance by the Trust and Manager w...
	6.5. On and after the date the Conversion Notice is issued pursuant to the terms of the Trust Agreement, Manager, Sponsor and the Trust shall, for federal income tax purposes, treat the Trust as an investment trust within the meaning of Regulation Sec...

	7. General Provisions.
	7.1. Interpretation.  The use herein of (i) any gender includes the masculine, the feminine and the neuter, whenever the context so requires, and (ii) the singular number includes the plural, whenever the context so requires.  Captions in this Agreeme...
	7.2. Modification.  No modification, waiver, amendment, discharge or change of this Agreement shall be valid unless the same is in writing and signed by the party against which the enforcement thereof is or may be sought.
	7.3. Cooperation.  Buyer and the Trust acknowledge that it may be necessary to execute documents other than those specifically referred to herein to complete the acquisition of Buyer’s Interest as provided herein.  Buyer and the Trust agree to coopera...
	7.4. Side Letters.  The Manager reserves the right, in its sole and absolute discretion, to agree with an Owner to waive or modify the application of any provision of the Trust Agreement or fee or expense in connection with the offering with respect t...
	7.5. Assignment.  Buyer may not assign its rights under this Agreement, except to its Qualified Intermediary, without first obtaining the Trust’s written consent, which consent may be withheld in the Trust’s sole and absolute discretion.  No such assi...
	7.6. Notices.  Unless otherwise specifically provided herein, all notices, demands or other communications given hereunder shall be in writing and shall be addressed as follows:
	7.7. Eminent Domain.  If, prior to the Closing Date, the Properties are taken or appropriated by any public or quasi-public authority under the power of eminent domain or the Trust, Sponsor or Manager receives actual notice of any pending or threatene...
	7.8. Loss or Damage.  Buyer shall have no right to terminate this Agreement in the event of any loss or damage to the Properties, provided that Buyer shall have the right to receive an assignment of any insurance proceeds received by the Manager, Trus...
	7.9. Periods of Time.  All time periods referred to in this Agreement include all Saturdays, Sundays and state or United States holidays, unless Business Days are specified, provided that if the date or last date to perform any act or give any notice ...
	7.10. Counterparts.  This Agreement may be executed in counterparts, all of which when taken together shall be deemed fully executed originals.
	7.11. Joint and Several Liability.  If any party consists of more than one person or entity, the liability of each such person or entity signing this Agreement shall be joint and several.
	7.12. Choice of Law.  This Agreement shall be construed and enforced in accordance with the internal laws of the State of California, without regard to conflict of laws principles, except as to the type of registration of ownership of Buyer’s Interest...
	7.13. Time.  Time is of the essence to this Agreement.
	7.14. Third Party Beneficiaries.  Except as expressly contemplated herein, no party hereto intends to benefit any party (including any other Owner) that is not a party to this Agreement and no such party shall be deemed to be a third party beneficiary...
	7.15. Severability.  If any term, covenant, condition, provision or agreement herein contained is held to be invalid, void or otherwise unenforceable by any court of competent jurisdiction, such fact shall in no way affect the validity or enforceabili...
	7.16. Binding Agreement.  Subject to any limitation on assignment set forth herein, all terms of this Agreement shall be binding upon, inure to the benefit of and be enforceable by the parties hereto and their respective legal representatives, success...
	7.17. ARBITRATION OF DISPUTES.
	7.17.1. ALL CLAIMS SUBJECT TO ARBITRATION. ANY DISPUTE, CONTROVERSY OR OTHER CLAIM ARISING UNDER, OUT OF OR RELATING TO THIS AGREEMENT OR ANY OF THE TRANSACTIONS CONTEMPLATED HEREBY OR ANY AMENDMENT THEREOF OR THE BREACH OR INTERPRETATION HEREOF OR TH...
	7.17.2. WAIVER OF LEGAL RIGHTS.  THE PARTIES ACKNOWLEDGE AND AGREE TO HAVE ANY DISPUTE ARISING OUT OF THE MATTERS INCLUDED IN THIS ARTICLE DECIDED BY NEUTRAL ARBITRATION AS PROVIDED UNDER CALIFORNIA LAW AND THAT THEY ARE WAIVING ANY RIGHTS THEY MAY PO...

	7.18. ACCEPTANCE OR REJECTION OF BUYER’S OFFER.  THE DELIVERY OF THIS AGREEMENT TO BUYER DOES NOT CONSTITUTE AN OFFER OF ANY KIND BY THE TRUST, SPONSOR OR MANAGER AND SHALL NOT BIND THE TRUST UNLESS DULY EXECUTED AND DELIVERED BY THE TRUST AND MANAGER...
	7.19. Consent to Contact Qualified Intermediary.  Buyer hereby provides the Trust with consent to contact their Qualified Intermediary or qualified intermediary in order to set up the necessary documentation to effect the close of the exchange for the...


	Exhibit E - LLC Agreement.pdf
	1. Organization.
	1.1 Formation.  On the Formation Date, ExchangeRight Asset Management, LLC filed a Certificate of Formation with the office of the Division of Corporations of Delaware in accordance with and pursuant to the Act to form the Company.
	1.2 Name and Place of Business.  The name of the Company shall be [____], LLC.  The Managing Member may change such name, change such place of business or establish additional places of business of the Company as the Managing Member may determine to b...
	1.3 Business and Purpose of the Company.  The nature of the business and the purposes to be conducted and promoted by the Company are to engage solely in the following activities:
	1.3.1 To own, hold, sell, assign, transfer, operate, lease, mortgage, pledge and otherwise deal with the Property.
	1.3.2 To exercise all powers enumerated in the Act if necessary or convenient to the conduct, promotion or attainment of the business or purposes otherwise set forth herein.
	1.3.3 Notwithstanding anything to the contrary set forth in paragraphs 1.3.1 and 1.3.2 above, since its formation and thereafter until the Loan is paid in full, the Company will (i) be organized solely for the purpose of owning the Real Estate, (ii) n...

	1.4 Term.  The term of the Company shall terminate as provided in Section 14 of this Agreement; provided, however, that the Company may not be dissolved at any time until the Loan is paid in full.
	1.5 Required Filings.  The Managing Member shall execute, acknowledge, file, record and/or publish such certificates and documents, as may be required by this Agreement or by law in connection with the formation and operation of the Company.
	1.6 Registered Office and Registered Agent.  The Company’s initial registered office and initial registered agent shall be as provided in the Certificate of Formation.  The registered office and registered agent may be changed from time to time by the...
	1.7 Certain Transactions.  Any Member, or any Affiliate of a Member, or any shareholder, officer, director, employee, partner, member or any Person owning an interest therein, may engage in or possess an interest in any other business or venture of an...
	1.8 Independent Director.  Upon the occurrence of any event that causes the Managing Member to cease to be a member of the Company (other than (i) upon an assignment by the Managing Member of its Class B Unit and the admission of the transferee pursua...

	2. Definitions.  Definitions for this Agreement are set forth on Exhibit A and are incorporated herein.
	3. Capitalization and Financing.
	3.1 Members’ Capital Contributions.
	3.1.1 Initial Member; Contribution of the Managing Member.  The Trust, as the Initial Member, shall contribute the Trust Estate to the Company in exchange for all of the authorized Class A Units in the Company.  The Trust shall then distribute the Cla...
	3.1.2 Units.  The Company is hereby authorized to issue ten thousand (10,000) Class A Units which shall first be issued to the Initial Member and then be distributed to the Beneficial Owners as contemplated under Section 3.1.1 and to admit the Benefic...
	3.1.3 Liabilities of Members.  Except as specifically provided in this Agreement, neither the Managing Member nor any Member shall be required to make any additional contributions to the Company and no Managing Member or Member shall be liable for th...
	3.1.4 Certificates.  The Managing Member may, in its sole discretion, determine to issue certificates to the Members representing the Membership Interests held by each Member.  In the event that certificates representing Membership Interests are issue...

	3.2 Managing Member Loans.  Provided it does not violate or conflict with the Loan Documents, the Managing Member or its Affiliates may, but will have no obligation to, make loans to the Company to pay expenses and other obligations of the Company.  A...
	3.3 Company Loans.  Subject to the terms of the Loan Documents and this Agreement, the Company may obtain, in the sole and absolute discretion of the Managing Member, loans, including loans to refinance any real property owned by the Company.

	4. Allocation of Tax Items.
	4.1 Allocation of Income and Loss.  For each fiscal year, the income and loss of the Company shall be allocated to the Members in proportion to their Class A Units.  No income or loss of the Company shall be allocated to a Member as a result of its ow...
	4.2 Allocation Among Class A Units.  Except as otherwise provided in this Agreement, all Distributions and allocations made to the Class A Units shall be in the ratio of the number of Class A Units held by each such Member on the date of such allocati...
	4.3 Allocation of Company Items.  Except as otherwise provided herein, whenever a proportionate part of income or loss is allocated to a Member, every item of income, gain, loss or deduction entering into the computation of such income or loss, and ev...
	4.4 Assignment.  In the event of the transfer, assignment, sale or other disposition of a Class A Unit, the income and loss shall be apportioned as between the Member and his or her assignee based upon the number of months of their respective ownershi...
	4.5 Consent of Members.  The methods for allocating income and loss are hereby expressly consented to by each Member as a condition of becoming a Member.  Each Member will cooperate with the Partnership Representative and do or refrain from doing any ...
	4.6 Withholding Obligations.
	4.6.1 If the Company is required (as determined in good faith by the Managing Member) to make a payment to discharge any legal obligation on the part of the Company or the Managing Member to make payments to any governmental authority with respect to ...
	4.6.2 If and to the extent the Company is required to make any Tax Payment with respect to any Member, either (i) such Member’s proportionate share of any Distribution subsequent the Tax Payment shall be reduced by the amount of such Tax Payment, or (...
	4.6.3 The Managing Member shall be entitled to hold back any Distribution to any Member to the extent the Managing Member believes in good faith that a Tax Payment will be required with respect to such Member in the future and the Managing Member beli...


	5. Distributions.
	5.1 Distributable Cash.  Except as provided in Section 5.2 and as otherwise provided in Section 14, Distributable Cash with respect to each calendar year shall be distributed to the Members in proportion to their Class A Units.  No Distributable Cash ...
	5.2 Restrictions.  The Company intends to make periodic distributions of substantially all cash determined by the Managing Member to be distributable, subject to the following:  (i) Distributions may be restricted or suspended for periods when the Man...

	6. Compensation to the Managing Member and its Affiliates.
	6.1 Managing Member’s and Affiliates’ Compensation.  The Managing Member and its Affiliates shall be entitled to receive an administrative fee, a finance coordination fee, real estate commissions, and other compensation for any service performed on be...
	6.2 Company Expenses.
	6.2.1 Operating Expenses.  Subject to the limitations set forth in Section 6.2.2, the Company shall pay directly, or reimburse the Managing Member as the case may be, for all of the costs and expenses of the Company’s operations, including, without li...
	6.2.2 Managing Member Overhead.  Except as set forth in this Section 6, the Managing Member and its Affiliates shall not be reimbursed for overhead expenses incurred in connection with the Company, including but not limited to rent, depreciation, util...


	7. Authority and Responsibilities of the Managing Member.
	7.1 Management.  The Managing Member shall manage the business and affairs of the Company under the direction of the Board of Directors.  Except as otherwise set forth in this Agreement and the Certificate of Formation, and to the maximum extent permi...
	7.2 Number, Tenure and Qualifications.  The Company shall have one Managing Member, which shall be ExchangeRight Asset Management, LLC.  The Managing Member shall hold office until such Managing Member is removed or withdraws or resigns.
	7.3 Managing Member Authority.  The Managing Member shall have all authority, rights and powers conferred by law (subject only to Section 7.1, Section 7.4 and Section 9 hereof and the Certificate of Formation) and those required or appropriate to the ...
	7.3.1 Take all actions relating to the management of the Property;
	7.3.2 Hold, develop, lease, rent, operate, sell, exchange, invest, re-invest, subdivide and otherwise dispose of the Property;
	7.3.3 Borrow money, and, if security is required therefor, pledge or mortgage or subject the Property to any security device, obtain replacements of any mortgage or other security device and to prepay, in whole or in part, refinance, increase, modify,...
	7.3.4 Place record title to, or the right to use, Property in the name or names of a nominee or nominees for any purpose convenient or beneficial to the Company;
	7.3.5 Enter into such contracts and agreements as the Managing Member determines to be reasonably necessary or appropriate in connection with the Company’s business and purpose (including contracts with Affiliates of the Managing Member), and any cont...
	7.3.6 Employ persons, who may be Affiliates of the Managing Member, in the operation and management of the business of the Company;
	7.3.7 Prepare or cause to be prepared reports, statements, and other relevant information for distribution to the Members;
	7.3.8 Open accounts and deposit and maintain funds in the name of the Company in banks, savings and loan associations, “money market” mutual funds and other instruments as the Managing Member may deem in its discretion to be necessary or desirable;
	7.3.9 Make or revoke any of the elections referred to in the Code (the Managing Member shall have no obligation to make any such elections);
	7.3.10 Select as its accounting year a calendar or fiscal year as may be approved by the Internal Revenue Service (the Company initially intends to adopt the calendar year);
	7.3.11 Determine the appropriate accounting method or methods to be used by the Company;
	7.3.12 In addition to any amendments otherwise authorized herein, amend this Agreement without any action on the part of the Members by special or general power of attorney or otherwise to:
	(a) Add to the representations, duties, services or obligations of the Managing Member or its Affiliates, for the benefit of the Members;
	(b) Cure any ambiguity or mistake, correct or supplement any provision herein that may be inconsistent with any other provision herein, or make any other provision with respect to matters or questions arising under this Agreement that will not be inco...
	(c) Delete or add any provision of this Agreement required to be so deleted or added for the benefit of the Members by the staff of the Securities and Exchange Commission or by a state “Blue Sky” Commissioner or similar official;
	(d) Amend this Agreement to reflect the addition or substitution of Members;
	(e) Minimize the adverse impact of, or comply with, any final regulation of the United States Department of Labor, or other federal agency having jurisdiction, defining “plan assets” for ERISA purposes;
	(f) Reconstitute the Company under the laws of another state if beneficial;
	(g) Execute, acknowledge and deliver any and all instruments to effectuate the foregoing, including the execution, acknowledgment and delivery of any such instrument by the attorney-in-fact for the Managing Member under a special or limited power of a...
	(h) Make any changes to this Agreement as requested or required by the Lender that may be required to obtain financing or any refinancing of the Loan, as needed.

	7.3.13 Require in any Company contract that the Managing Member shall not have any personal liability, but that the person or entity contracting with the Company is to look solely to the Company and its assets for satisfaction;
	7.3.14 Lease personal property for use by the Company;
	7.3.15 Establish reserves from income in such amounts as the Managing Member may deem appropriate;
	7.3.16 Temporarily invest the proceeds from the sale of Units in short-term, highly-liquid investments;
	7.3.17 Provided it does not violate or conflict with the Loan Documents, make secured or unsecured loans to the Company and receive interest at the rates set forth herein;
	7.3.18 Redeem or repurchase Units on behalf of the Company;
	7.3.19 Identify a successor Managing Member before the resignation, expulsion, division or dissolution of the Managing Member;
	7.3.20 Enter into any partnership or venture.

	7.4 Restrictions on Managing Member’s Authority.  Subject to the balance of the terms of this Agreement and the Certificate of Formation, neither the Managing Member nor any Affiliates shall have authority, without a Super Majority Vote of the Units, to:
	7.4.1 Enter into contracts with the Company that would bind the Company after the expulsion, withdrawal, Event of Insolvency, or other cessation to exist of the Managing Member, or to continue the business of the Company after the occurrence of such e...
	7.4.2 Use or permit any other Person to use Company funds or assets in any manner except for the exclusive benefit of the Company;
	7.4.3 Alter the primary purpose of the Company;
	7.4.4 Except for the Real Estate, or an undivided interest therein, sell or lease to the Company any real property in which the Managing Member or any Affiliate has any interest;
	7.4.5 Admit another Person or entity as the Managing Member, except with the consent of the Members as provided in this Agreement;
	7.4.6 Reinvest Cash from Operations in any additional real property other than the Real Estate;
	7.4.7 Enter into any agreement imposing personal liability on any Member; or
	7.4.8 Commingle the Company funds with those of any other Person or entity, except for (i) the temporary deposit of funds in a bank checking account for the sole purpose of making Distributions immediately thereafter to the Members or (ii) funds attri...

	7.5 Responsibilities of the Managing Member.  The Managing Member shall:
	7.5.1 Have a fiduciary responsibility for the safekeeping and use of all the funds and assets of the Company;
	7.5.2 Devote such of its time and business efforts to the business of the Company as it shall in its discretion, exercised in good faith, determine to be necessary to conduct the business of the Company for the benefit of the Company and the Members;
	7.5.3 File and publish all certificates, statements, or other instruments required by law for formation, qualification and operation of the Company and for the conduct of its business in all appropriate jurisdictions;
	7.5.4 Cause the Company to be protected by public liability, property damage and other insurance determined by the Managing Member in its discretion to be appropriate to the business of the Company;
	7.5.5 At all times use its best efforts to meet applicable requirements for the Company to be classified, for federal income tax purposes, as a partnership and not as an association taxable as a corporation;
	7.5.6 Represent the Company and the Members, at the Company’s expense, as Partnership Representative (with all powers and responsibilities granted to a Partnership Representative) in connection with all examinations by tax authorities of the Company’s...
	7.5.7 Initiate, settle and defend legal actions on behalf of the Company;
	7.5.8 Admit itself as a Member;
	7.5.9 Merge or combine the Company or “roll-up” the Company into a partnership, limited liability company or other entity with a Majority Vote of the Units;
	7.5.10 Place all or a portion of the Property in a single purpose or bankruptcy remote entity, or otherwise structure or restructure the Company to accommodate any financing for all or a portion of the Property;
	7.5.11 Perform any and all other acts which the Managing Member is obligated to perform hereunder; and
	7.5.12 Execute, acknowledge and deliver any and all instruments to effectuate the foregoing and take all such actions in connection therewith as the Managing Member may deem necessary or appropriate.  The Managing Member may, on behalf and in the name...

	7.6 Administration of Company.  So long as it is the Managing Member and the provisions of this Agreement for compensation and reimbursement of expenses of the Managing Member are observed, the Managing Member shall have the responsibility of providin...
	7.7 Indemnification of Managing Member.
	7.7.1 The Managing Member, its shareholders, Affiliates, officers, directors, partners, managers, members, employees, agents and assigns, shall not be liable for, and shall be indemnified and held harmless (to the extent of the Company’s assets) from,...
	7.7.2 Notwithstanding anything contained herein to the contrary, any indemnification of the Managing Member or any Member shall be fully subordinated to any obligations encumbering the Property (including, without limitation, the Loan Documents which ...

	7.8 No Personal Liability for Return of Capital.  The Managing Member shall not be personally liable or responsible for the return or repayment of all or any portion of the capital contributed by any Member to the Company or any loan made by any Membe...
	7.9 Authority as to Third Persons.
	7.9.1 No third party dealing with the Company shall be required to investigate the authority of the Managing Member or secure the approval or confirmation by any Member of any act of the Managing Member in connection with the Company business.  No pur...
	7.9.2 The Managing Member shall have full authority to execute on behalf of the Company any and all agreements, contracts, conveyances, deeds, mortgages and other instruments, and the execution thereof by the Managing Member, executing on behalf of th...
	7.9.3 The Managing Member shall have the right by separate instrument or document to authorize one or more individuals or entities to execute leases and lease-related documents on behalf of the Company and any leases and documents executed by such age...

	7.10 Board of Director and Officers.
	7.10.1 Board of Directors.  In accordance with Section 7.1 and subject to Section 9, the business and affairs of the Company shall be managed by or under the direction of a Board of one or more Directors designated by the Managing Member.  Subject to ...
	(a) Powers.  Subject to Section 9, the Board of Directors shall have the power to do any and all acts necessary, convenient or incidental to or for the furtherance of the purposes described herein, including all powers, statutory or otherwise.  Subjec...
	(b) Meeting of the Board of Directors.  The Board of Directors of the Company may hold meetings, both regular and special, within or outside the State of Delaware.  Regular meetings of the Board may be held without notice at such time and at such plac...
	(c) Quorum:  Acts of the Board.  Subject to Section 9, at all meetings of the Board, a majority of the Directors shall constitute a quorum for the transaction of business and, except as otherwise provided in any other provision of this Agreement, the ...
	(d) Telephonic Communications.  Members of the Board, or any committee designated by the Board, may participate in meetings of the Board, or any committee, by means of telephone conference or similar communications equipment that allows all Persons pa...
	(e) Committees of Directors.
	(i) The Board may, by resolution passed by a majority of the whole Board, designate one or more committees, each committee to consist of one or more of the Directors of the Company.  The Board may designate one or more Directors as alternate members o...
	(ii) In the absence or disqualification of a member of a committee, the member or members thereof present at any meeting and not disqualified from voting, whether or not such members constitute a quorum, may unanimously appoint another member of the B...
	(iii) Any such committee, to the extent provided in the resolution of the Board, and subject to, in all cases, Sections 7.10.2 and 9, shall have and may exercise all the powers and authority of the Board in the management of the business and affairs o...

	(f) Compensation of Directors; Expenses.  The Board shall have the authority to fix the compensation of Directors.  The Directors may be paid their expenses, if any, of attendance at meetings of the Board, which may be a fixed sum for attendance at ea...
	(g) Removal of Directors.  Unless otherwise restricted by law, subject to Section 7.10.2, any Director or the entire Board of Directors may be removed or expelled, with or without cause, at any time by the Managing Member, and, subject to Section 7.10...
	(h) Directors as Agents.  To the extent of their powers set forth in this Agreement and subject to Section 9, the Directors are agents of the Company for the purpose of the Company’s business, and the actions of the Directors taken in accordance with ...

	7.10.2 Independent Director.  As long as the Loan is outstanding, the Managing Member shall cause the Company at all times to have at least one Independent Director who will be appointed by the Managing Member.  To the fullest extent permitted by law,...
	7.10.3 Officers.  The Managing Member shall have authority to designate officers of the Company (“Officers”) to act on behalf of the Company.  The initial Officers of the Company shall be designated by the Managing Member.  The additional or successor...
	(a) Chief Executive Officer.  The Chief Executive Officer shall be the chief executive officer of the Company and shall be responsible for seeing that all orders and resolutions of the Managing Member are carried into effect.  The Chief Executive Offi...
	(b) President.  In the absence of the Chief Executive Officer, or in the event of his inability or refusal to act, the President shall perform the duties of the Chief Executive Officer, and when so acting shall have all the powers of and be subject to...
	(c) Secretary.  The Secretary shall be responsible for maintaining records for the Company.  The Secretary shall attend all meetings and record all the proceedings of the meetings, if any, of the Members and shall perform like duties for the standing ...
	(d) Officers as Agents.  The Officers, to the extent of their powers set forth in this Agreement or otherwise vested in them by action of the Managing Member not inconsistent with this Agreement, are agents of the Company for the purpose of the Compan...
	(e) Duties of Officers.  Except to the extent otherwise provided herein, each Officer shall have a fiduciary duty of loyalty and care similar to that of officers of business corporations organized under the General Corporation Law of the State of Dela...
	(f) Indemnification and Limitation of Liability.  Each Officer shall have all rights (and be subject to all the limitations) to indemnification and limitations of liability equal to those afforded to the Managing Member under this Agreement, including...



	8. Rights, Authority and Voting of the Members.
	8.1 Members Are Not Agents.  Pursuant to Section 7 (and as set forth therein) and the Certificate of Formation, the management of the Company is vested in the Managing Member.  No Member, acting solely in the capacity of a Member, is an agent of the C...
	8.2 Voting by a Member.  Subject to the terms of the Loan Documents, Members who own Class A Units shall be entitled to cast one vote for each Unit they own.  Except as otherwise specifically provided in this Agreement or as otherwise required, Member...
	8.2.1 Remove the Managing Member as provided in Section 10.2 of this Agreement;
	8.2.2 Elect a successor Partnership Representative;
	8.2.3 Amend this Agreement (except for amendments permitted under Section 7.3.12);
	8.2.4 Elect to continue the business of the Company as set forth in Section 14.1.5 when there is a Dissolution Event;
	8.2.5 Approve the assignment of the Managing Member’s Class B Unit under Section 11.1;
	8.2.6 Elect an additional Managing Member; or
	8.2.7 Elect a successor Managing Member.

	8.3  Member Vote; Consent of Managing Member; Deemed Approval and Consent by the Members.  All matters upon which the Members may vote shall require a Super Majority Vote and (except for removal of the Managing Member as provided in Section 10.2) the ...
	8.4 Meetings of the Members.  The Managing Member may at any time call for a meeting of the Members, or for a vote without a meeting, on matters on which the Members are entitled to vote, and shall call for such a meeting (but not a vote without a mee...
	8.4.1 Notice.  Except as provided by Section 8.4.5, written notice of each meeting shall be given to each Member entitled to vote, either personally or by mail or other means of written communication, charges prepaid, addressed to such Member at his o...
	8.4.2 Adjourned Meeting and Notice Thereof.  When a Members’ meeting is adjourned to another time or place, notice need not be given of the adjourned meeting if the time and place thereof are announced at the meeting at which the adjournment is taken...
	8.4.3 Quorum.  The presence in person or by proxy of the persons entitled to vote a majority of the Units shall constitute a quorum for the transaction of business.  The Members present at a duly called or held meeting at which a quorum is present ma...
	8.4.4 Consent of Absentees.  The transactions of any meeting of Members, however called and noticed and wherever held, are as valid as though they occurred at a meeting duly held after regular call and notice, if a quorum is present either in person o...
	8.4.5 Action Without Meeting.  Except as otherwise provided in this Agreement, any action which may be taken at any meeting of the Members may be taken without a meeting if a consent in writing, setting forth the action so taken, shall be signed by Me...
	8.4.6 Record Dates.  For purposes of determining the Members entitled to notice of any meeting or to vote or entitled to receive any Distributions or to exercise any rights in respect of any other lawful matter, the Managing Member may fix in advance...
	(a) The record date for determining Members entitled to notice of or to vote at a meeting of Members shall be at the close of business on the business day next preceding the day on which notice is given or, if notice is waived, at the close of busines...
	(b) The record date for determining Members entitled to give consent to Company action in writing without a meeting shall be the day on which the first written consent is given;
	(c) The record date for determining Members for any other purpose shall be at the close of business on the day on which the Managing Member adopts it, or the 60th day before the date of the other action, whichever is later; and
	(d) A determination of Members of record entitled to notice of or to vote at a meeting of Members shall apply to any adjournment of the meeting unless the Managing Member, or the Members who requested the meeting, fix a new record date for the adjourn...

	8.4.7 Proxies.  Every person entitled to vote or execute consents shall have the right to do so either in person or by one or more agents authorized by a written proxy executed by such person or his duly authorized agent and filed with the Managing M...
	8.4.8 Chairman of Meeting.  The Managing Member may select any Person to preside as Chairman of any meeting of the Members, and if such Person shall be absent from the meeting, or fail or be unable to preside, the Managing Member may name any other Pe...
	8.4.9 Inspectors of Election.  In advance of any meeting of Members, the Managing Member may appoint any Persons other than nominees for Managing Member or other office as the inspector of election to act at the meeting and any adjournment thereof.  I...
	8.4.10 Record Date and Closing Company Books.  When a record date is fixed, only Members of record on that date are entitled to notice of and to vote at the meeting or to receive a Distribution, or allotment of rights, or to exercise the rights, as th...

	8.5 Rights of Members.  No Member shall have the right or power to:  (i) withdraw or reduce his contribution to the capital of the Company, except as a result of the division, dissolution and termination of the Company or as otherwise provided in this...
	8.6 Restrictions on the Member.  No Member owning a Class A Unit shall:
	8.6.1 Disclose to any non-Member other than their lawyers, accountants or consultants and/or commercially exploit any of the Company’s business practices, trade secrets or any other information not generally known to the business community;
	8.6.2 Do any other act or deed with the intention of harming the business operations of the Company; or
	8.6.3 Do any act contrary to the Agreement.

	8.7 Return of Capital of Member.  In accordance with the Act, a Member may, under certain circumstances, be required to return to the Company, for the benefit of the Company’s creditors, amounts previously distributed to the Member.  If any court of c...

	9. Separateness Provisions.
	9.1 Lender Covenants.  This Section 9 is being adopted in order to comply with certain provisions required in order to qualify the Company as a “special purpose” entity and so long as the Loan is outstanding, notwithstanding anything herein to the con...
	9.1.1 The Managing Member shall not, so long as the Loan outstanding, amend, alter, change or repeal the definition of “Independent Director” or Sections 1.3, 1.8, 2, 7, 8, 9, 10, 11, 12, 14 and 17 or Exhibit A of this Agreement without the unanimous ...
	9.1.2 Notwithstanding any other provision of this Agreement and any provision of law that otherwise so empowers the Company, the Managing Member, the Board, any Officer or any other Person, neither the Managing Member nor the Board nor any Officer nor...
	9.1.3 The Board and the Managing Member shall cause the Company to do or cause to be done all things necessary to preserve and keep in full force and effect its existence, rights (charter and statutory) and franchises; provided, however, that the Comp...
	(a) maintain its own separate books and records and bank accounts;
	(b) at all times hold itself out to the public and all other Persons as a legal entity separate from the Member and any other Person;
	(c) have a Board of Directors separate from that of the Members and any other Person;
	(d) file its own tax returns, if any, as may be required under applicable law, to the extent (1) not part of a consolidated group filing a consolidated return or returns or (2) not treated as a division for tax purposes of another taxpayer, and pay an...
	(e) except as contemplated by the Loan Documents, not commingle its assets with assets of any other Person;
	(f) conduct its business in its own name and strictly comply with all organizational formalities to maintain its separate existence;
	(g) maintain separate financial statements;
	(h) pay its own liabilities only out of its own funds;
	(i) maintain an arm's length relationship with its Affiliates and the Managing Member;
	(j) pay the salaries of its own employees, if any and maintain sufficient number of employees in light of contemplated business;
	(k) not hold out its credit or assets as being available to satisfy the obligations of others;
	(l) allocate fairly and reasonably any overhead for shared office space;
	(m) use separate stationery, invoices and checks;
	(n) except as contemplated by the Loan Documents, not pledge its assets for the benefit of any other Person;
	(o) correct any known misunderstanding regarding its separate identity;
	(p) maintain adequate capital in light of its contemplated business purpose, transactions and liabilities;
	(q) cause its Board of Directors to meet at least annually or act pursuant to written consent and keep minutes of such meetings and actions and observe all other Delaware limited liability company formalities;
	(r) not acquire any securities of the Managing Member; and
	(s) cause the Directors, Officers, agents and other representatives of the Company to act at all times with respect to the Company consistently and in furtherance of the foregoing and in the best interests of the Company.
	Failure of the Company, or the Member or Board on behalf of the Company, to comply with any of the foregoing covenants or any other covenants contained in this Agreement shall not affect the status of the Company as a separate legal entity or the limi...

	9.1.4 So long as the Loan is outstanding, the Board shall not cause or permit the Company to:
	(a) except as contemplated by the Loan Documents, guarantee any obligation of any Person, including any Affiliate;
	(b) engage, directly or indirectly, in any business other than the actions required or permitted to be performed under Section 1.3, the Loan Documents or this Section 9;
	(c) incur, create or assume any indebtedness other than as expressly permitted under the Loan Documents;
	(d) make or permit to remain outstanding any loan or advance to, or own or acquire any stock or securities of, any Person, except that the Company may invest in those investments permitted under the Loan Documents and may make any advance required or ...
	(e) to the fullest extent permitted by law, engage in any division, dissolution, liquidation, consolidation, merger, asset sale or transfer of ownership interests other than such activities as are expressly permitted pursuant to any provision of the L...
	(f) form, acquire or hold any subsidiary (whether corporate, partnership, limited liability company or other).



	10. Resignation, Withdrawal or Removal of the Managing Member.
	10.1 Resignation or Withdrawal of Managing Member.  Subject to Section 11 hereof, the Managing Member shall not resign or withdraw as the Managing Member or do any act that would require its resignation or withdrawal without a Super Majority Vote.  So...
	10.2 Removal.  Subject to the terms of the Loan Documents, the Managing Member may be removed by a Super Majority Vote for “cause.”  For purposes of this Section 10.2 "cause" shall be deemed to exist (i) if the Members have determined by a Super Major...
	10.3 Managing Member’s Fees.  Upon the removal of the Managing Member pursuant to Section 10.2 or its termination or its withdrawal with the approval of a Super Majority Vote, the Company shall redeem the Managing Member’s Class B Unit for $100, and s...

	11. Assignment of the Managing Member’s Interest.
	11.1 Permitted Assignments.  Except for transfers to Affiliates and as otherwise provided in this Agreement, the Managing Member may not sell, assign, hypothecate, encumber or otherwise transfer any part or all of its interest in the Company except wi...
	11.1.1 Any assignment or transfer of the Managing Member’s interest provided for by this Agreement can be an assignment or transfer of all of its interest or any portion or part of its interest.
	11.1.2 Any transfer of all or a part of any Managing Member’s interest may be made only pursuant to the terms and conditions contained in this Section 11.
	11.1.3 Any such assignment shall be by a written instrument of assignment, the terms of which are not in contravention of any of the provisions of this Agreement, and which has been duly executed by the assignor of such Managing Member’s interest and ...
	11.1.4 The assignor and assignee shall have executed, acknowledged, and delivered such other instruments as the Members, pursuant to a Super Majority Vote, may deem necessary or desirable to effect such substitution of any such proposed transfer, and ...

	11.2 Substitute Managing Member.  Upon acceptance by the Members and, if necessary, the Lender of an assignment by the Managing Member, any assignee of such Managing Member’s interest in compliance with this Section 11 shall be substituted as the Mana...
	11.3 Transfer in Violation Not Recognized.  Any assignment, sale, exchange or other transfer in contravention of the provisions of this Section 11 shall be void and ineffectual and shall not bind or be recognized by the Company.

	12. Assignment of Units.
	12.1 Permitted Assignments.  Subject to the terms and conditions of the Loan Documents, a Member (other than the Managing Member) may only sell, assign, hypothecate, encumber or otherwise transfer any part (but not less than the lesser of (i) one Unit...
	12.1.1 The Managing Member consents in its sole and absolute discretion in writing to the transfer;
	12.1.2 No Member shall transfer, assign or convey or offer to transfer, assign or convey all or any portion of a Unit to any Person who does not possess the financial qualifications required of all Persons who become Members, as described in the Memor...
	12.1.3 No Member shall have the right to transfer any Unit to any minor or to any Person who, for any reason, lacks the capacity to contract for himself or herself under applicable law.  Such limitations shall not, however, restrict the right of any M...
	12.1.4 The Managing Member, with advice of counsel, must determine that such transfer will not jeopardize the applicability of the exemptions from the registration requirements under the Securities Act of 1933, as amended, and registration or qualific...
	12.1.5 The Managing Member, with advice of counsel, must determine that, despite such transfer, Units will not be deemed traded on an established securities market or “readily tradable on a secondary market (or the substantial equivalent thereof)” und...
	12.1.6 Any such transfer shall be by a written instrument of assignment, the terms of which are not in contravention of any of the provisions of this Agreement, and which has been duly executed by the assignor of such Units and accepted by the Managin...
	12.1.7 A transfer fee shall be paid by the transferring Member in such amount as may be required by the Managing Member and/or Lender to cover all reasonable expenses, including attorneys’ fees, connected with such assignment;
	12.1.8 The transfer will not result in qualified benefit plans owning 25% or more of the Units; and
	12.1.9 The transfer will not violate any of the terms of the Loan Documents, including any requirement for Lender approval of the transfer.

	12.2 Substituted Member.
	12.2.1 Conditions to be Satisfied.  Subject to the terms of the Loan Documents, no Person shall have the right to become a Substituted Member unless the Managing Member shall consent thereto in accordance with Section 12.2.2 and all of the following c...
	(a) A duly executed and acknowledged written instrument of assignment shall have been filed with the Company, which instrument shall specify the number of Units being assigned and set forth the intention of the assignor that the assignee succeed to th...
	(b) The assignor and assignee shall have executed, acknowledged and delivered such other instruments as the Managing Member may deem necessary or desirable to effect such substitution, which may include an opinion of counsel regarding the effect and...
	(c) A transfer fee sufficient to cover all reasonable expenses connected with such substitution shall have been paid to the Company.

	12.2.2 Consent of Managing Member.  The consent of the Managing Member shall be required to admit a Person as a Substituted Member.  The granting or withholding of such consent shall be within the sole and absolute discretion of the Managing Member.
	12.2.3 Consent of Member.  By executing or adopting this Agreement, each Member hereby consents to the admission of additional or Substituted Members upon consent of the Managing Member and in compliance with this Agreement.

	12.3 Assignment of 50% or More of Units.  No assignment of any Units may be made if the Units to be assigned, when added to the total of all other Units and Managing Member interests assigned within the 13 immediately preceding months, would, in the o...
	12.4 Transfer Subject to Law.  No assignment, sale, transfer, exchange or other disposition of any Units may be made except in compliance with the applicable governmental laws and regulations, including state and federal securities laws.
	12.5 Termination of Membership Interest.  Upon the transfer of a Unit in violation of this Agreement or the occurrence of a Dissolution Event as to such Member that does not result in the dissolution of the Company, the Membership Interest of a Member...

	13. Books, Records, Accounting and Reports.
	13.1 Records, Audits and Reports.  The Company shall maintain at its principal office the Company’s records and accounts of all operations and expenditures of the Company including the following:
	13.1.1 A current list in alphabetical order of the full name and last known business or resident address of each Member and Managing Member, together with the number of Units owned by each Member;
	13.1.2 A copy of the Certificate of Formation and all amendments thereto, together with any powers of attorney pursuant to which the Certificate of Formation or any amendments thereto were executed;
	13.1.3 Copies of the Company’s federal, state, and local income tax or information returns and reports, if any, for the six most recent taxable years;
	13.1.4 Copies of this Agreement and any amendments thereto together with any powers of attorney pursuant to which any written accounting or any amendments thereto were executed;
	13.1.5 Copies of any financial statements of the Company, if any, for the six most recent years; and
	13.1.6 The Company’s books and records as they relate to the internal affairs of the Company for at least the current and past four fiscal years.

	13.2 Delivery to Members and Inspection.
	13.2.1 Each Member, or its representative designated in writing, has the right, upon reasonable written request for purposes related to the interest of that Person as a Member, which purposes are set forth in the written request, to receive from the C...
	(a) True and full information regarding the status of the business and financial condition of the Company;
	(b) Promptly after becoming available, a copy of the Company’s federal, state and local income tax returns for each year;
	(c) A current list of the name and last known business, residence or mailing address of each Member and Managing Member;
	(d) A copy of this Agreement and the Certificate of Formation and all amendments thereto, together with executed copies of any written powers of attorney pursuant to which this Agreement and any certificate and all amendments thereto have been execute...
	(e) True and full information regarding the number of Units owned by each Member.


	13.3 Annual Report.  The Managing Member will cause the Company, at the Company’s expense, to prepare an annual report containing a year-end balance sheet, income statement and a statement of changes in financial position.  Copies of such statements ...
	13.4  Tax Information.  The Managing Member shall cause the Company, at the Company’s expense, to prepare and timely file income tax returns for the Company with the appropriate authorities, and shall cause all Company information necessary in the pre...

	14. Termination and Dissolution of the Company.
	14.1 Termination of Company.  Subject to the limitations contained in Section 1.4, Section 9 and the terms of Section 7.10 of this Agreement and the Certificate of Formation, the Company shall be dissolved, shall terminate and its assets shall be disp...
	14.1.1 Upon the happening of any event of dissolution specified in the Certificate of Formation;
	14.1.2 A determination by the Managing Member to terminate the Company;
	14.1.3 Upon the entry of a decree of judicial dissolution;
	14.1.4 The sale of all the real property held by the Company, or the receipt of the final payment on any seller financing provided by the Company on the sale of the Property, if later; or
	14.1.5 So long as no amount remains outstanding under the Loan, the occurrence of a Dissolution Event unless the business of the Company is continued by a Super Majority Vote within 90 days following the occurrence of the event.
	The bankruptcy, death, division, dissolution, liquidation, termination or adjudication of incompetency of a Member shall not cause the termination, division or dissolution of the Company and the business of the Company shall continue.

	14.2 Certificate of Cancellation.  As soon as possible following the completion of the winding up of the Company, the Managing Member who has not wrongfully dissolved the Company or, if none, the Members, shall execute and file a Certificate of Cancel...
	14.3 Liquidation of Assets.  Upon a division, dissolution and termination of the Company, the Managing Member (or in case there is no Managing Member, the Members or Person designated by a Majority Vote) shall take full account of the Company assets a...
	14.3.1 To the payment of the Lender and other creditors of the Company, other than Members who are creditors, but excluding secured creditors whose obligations will be assumed or otherwise transferred on liquidation of Company assets, and then to the ...
	14.3.2 To the setting up of any reserves as required by law for any liabilities or obligations of the Company; provided, however, that said reserves shall be deposited with a bank or trust company in escrow with interest for the purpose of disbursing ...
	14.3.3 To those Members holding Class A Units in proportion to their Class A Units; and
	14.3.4 To the Managing Member in an amount equal to $100.

	14.4 Distributions Upon Dissolution.  Each Member shall look solely to the assets of the Company for all Distributions, and shall have no recourse therefor (upon division, dissolution or otherwise) against any Managing Member or any Member.
	14.5 Limitation on Distributions.  Notwithstanding any other provision in this Agreement, the Company shall make no distribution that would violate the Act, the Loan Documents or other applicable law.
	14.6 Waiver of Dissolution and Termination.  Notwithstanding anything to the contrary contained in this Agreement, the Company and its Members, including the Special Member, to the fullest extent permitted by law, hereby waive their right to dissolve ...

	15. Special and Limited Power of Attorney.
	15.1 Power of Attorney.  The Managing Member shall at all times during the term of the Company have a special and limited power of attorney as the attorney-in-fact for each Member, with power and authority to act in the name and on behalf of each such...
	15.1.1 This Agreement, as well as any amendments to the foregoing which, under the laws of the State of Delaware or the laws of any other state, are required to be filed or which the Managing Member shall deem it advisable to file;
	15.1.2 Any other instrument or document that may be required to be filed by the Company under the laws of any state or by any governmental agency or which the Managing Member shall deem it advisable to file;
	15.1.3 Any instrument or document that may be required to effect the continuation of the Company, the admission of Substituted Members, or the division, dissolution and termination of the Company (provided such continuation, admission or division, dis...
	15.1.4 Any contract for purchase or sale of real estate, and any deed, deed of trust, mortgage, or other instrument of conveyance or encumbrance, with respect to the Property;
	15.1.5 This Agreement or any other instrument or document to include any special purpose entity or bankruptcy remote entity requirement imposed by the Lender; and
	15.1.6 Any and all other instruments as the Managing Member may deem necessary or desirable to effect the purposes of this Agreement and carry out fully its provisions, including, but not limited to, those in Section 17.

	15.2 Provision of Power of Attorney.  The special and limited power of attorney of the Managing Member:
	15.2.1 Is a special power of attorney coupled with the interest of the Managing Member in the Company, and its assets, is irrevocable, shall survive the death, incapacity, termination, division or dissolution of the granting Member, and is limited to ...
	15.2.2 May be exercised by the Managing Member by and through one or more of the officers of the Managing Member, for each of the Members by the signature of the Managing Member acting as attorney-in-fact for all of the Members, together with a list o...
	15.2.3 Shall survive an assignment by a Member of all or any portion of his or her Units except that, where the assignee of the Units owned by the Member has been approved by the Managing Member for admission to the Company as a Substituted Member, th...

	15.3 Notice to Members.  The Managing Member shall promptly furnish to a Member a copy of any amendment to the Limited Liability Company Agreement executed by the Managing Member pursuant to a power of attorney from the Member.

	16. Relationship of this Agreement to the Act.  Many of the terms of this Agreement are intended to alter or extend provisions of the Act as they may apply to the Company or the Members.  Any failure of this Agreement to mention or specify the relatio...
	17. Amendment of Agreement.
	17.1 Admission of Member.  Amendments to this Agreement for the admission of any Member or Substitute Member shall not, if in accordance with the terms of this Agreement and the Loan Documents, require the consent of any Member.
	17.2 Amendments with Consent of Members.  Subject to the terms of Section 9.1 hereof and the Certificate of Formation, in addition to any amendments otherwise authorized herein, this Agreement may be amended by the Managing Member with a Super Majorit...
	17.3 Amendments Without Consent of the Members.  Subject to the terms of Section 9.1 hereof and the Certificate of Formation, in addition to the Amendments authorized pursuant to Section 7.3.12 or otherwise authorized herein, the Managing Member may a...
	17.4 Execution and Recording of Amendments.  Any amendment to this Agreement shall be executed by the Managing Member, and by the Managing Member as attorney-in-fact for the Members pursuant to the power of attorney contained in Section 15.  After the...

	18. Member Representations.  Each Member hereby represents and warrants to the Company, the Managing Member and all other Members that:
	18.1 Such Member has the power and authority to execute and comply with the terms and provisions hereof.
	18.2 Such Member’s interest in the Company has not and will not be registered under the Federal Securities Act of 1933, as amended, or the securities laws of any state, and cannot be sold or transferred without compliance with the registration provisi...

	19. Miscellaneous.
	19.1 Counterparts.  This Agreement may be executed in several counterparts, and all so executed shall constitute one Agreement, binding on all of the parties hereto, notwithstanding that all of the parties are not signatory to the original or the same...
	19.2 Successors and Assigns.  The terms and provisions of this Agreement shall be binding upon and shall inure to the benefit of the successors and assigns of the respective Members.
	19.3 Severability.  In the event any sentence or Section of this Agreement is declared by a court of competent jurisdiction to be void, such sentence or Section shall be deemed severed from the remainder of this Agreement and the balance of this Agree...
	19.4 Notices.  All notices under this Agreement shall be in writing and shall be given to the Member entitled thereto, by personal service or by mail, posted to the address maintained by the Company for such Person or at such other address as he or sh...
	19.5 Managing Member’s Address.  The name and address of the Managing Member is as follows:
	ExchangeRight Asset Management, LLC
	1055 E. Colorado Blvd., Suite 310
	Pasadena, CA 91106

	19.6 Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware.
	19.7 Captions.  Section titles or captions contained in this Agreement are inserted only as a matter of convenience and reference.  Such titles and captions in no way define, limit, extend or describe the scope of this Agreement nor the intent of any ...
	19.8 Gender.  Whenever required by the context hereof, the singular shall include the plural, and vice versa, the masculine gender shall include the feminine and neuter genders, and vice versa.
	19.9 Time.  Time is of the essence with respect to this Agreement.
	19.10 Additional Documents.  Each Member, upon the request of the Managing Member, shall perform any further acts and execute and deliver any documents that may be reasonably necessary to carry out the provisions of this Agreement, including, but not ...
	19.11 Descriptions.  All descriptions referred to in this Agreement are expressly incorporated herein by reference as if set forth in full, whether or not attached hereto.
	19.12 Binding Arbitration.  Any controversy arising out of or related to this Agreement or the breach thereof or an investment in the Units shall be settled by arbitration in Los Angeles, California in accordance with the rules of The American Arbitra...
	19.13 Venue.  Subject to Section 19.12, any action relating to or arising out of this Agreement shall be brought only in a court of competent jurisdiction located in Los Angeles, California.
	19.14 Partition.  The Members agree that the assets of the Company are not and will not be suitable for partition.  Accordingly, each of the Members hereby irrevocably waives any and all rights that he may have, or may obtain, to maintain any action f...
	19.15 Integrated and Binding Agreement.  This Agreement contains the entire understanding and agreement among the Members with respect to the subject matter hereof, and there are no other agreements, understandings, representations or warranties among...
	19.16 Legal Counsel.  Each Member acknowledges and agrees that counsel representing the Company, the Managing Member and its Affiliates does not represent and shall not be deemed under the applicable codes of professional responsibility to have repres...
	19.17 Title to Company Property.  All property owned by the Company shall be owned by the Company as an entity and, insofar as permitted by applicable law, no Member shall have any ownership interest in any Company property in its individual name or r...
	19.18 Conflict.  In the event of a conflict between the terms of this Agreement and the Certificate of Formation, the terms of the Certificate of Formation shall control.
	19.19 Signature of the Members.  The Members hereby acknowledge and agree that by signing the Trust Agreement they are also agreeing to be bound by the terms of this Agreement and that their signature hereto will not be required as of the Conversion D...
	* * * *
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