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THIS CONFIDENTIAL PRIVATE PLACEMENT MEMORANDUM (THIS 
“MEMORANDUM”) IS FURNISHED ON A CONFIDENTIAL BASIS FOR THE 
PURPOSE OF EVALUATING AN INVESTMENT IN MEMBERSHIP INTERESTS OF 
GORDON ROAD CAPITAL LP INVESTOR QOF LLC, A DELAWARE LIMITED 
LIABILITY COMPANY (THE “COMPANY”).  THIS MEMORANDUM AND THE 
INFORMATION CONTAINED HEREIN MAY NOT BE REPRODUCED, USED OR 
DISTRIBUTED TO OTHERS AT ANY TIME, IN WHOLE OR IN PART, FOR ANY 
OTHER PURPOSE WITHOUT THE PRIOR WRITTEN CONSENT OF GORDON 
ROAD CAPITAL FUND MANAGER LLC, A DELAWARE LIMITED LIABILITY 
COMPANY AND THE NON-MEMBER MANAGER OF THE COMPANY (THE 
“MANAGER”).  ALL RECIPIENTS OF THIS MEMORANDUM AGREE THEY WILL 
KEEP CONFIDENTIAL ALL INFORMATION CONTAINED IN THIS 
MEMORANDUM NOT ALREADY IN THE PUBLIC DOMAIN AND WILL USE THIS 
MEMORANDUM FOR THE SOLE PURPOSE OF EVALUATING A POSSIBLE 
INVESTMENT IN THE COMPANY.  ACCEPTANCE OF THIS MEMORANDUM BY A 
PROSPECTIVE INVESTOR CONSTITUTES AN AGREEMENT BY THAT INVESTOR 
TO BE BOUND BY THE FOREGOING TERMS.  

PROSPECTIVE INVESTORS IN THE COMPANY SHOULD INFORM THEMSELVES 
AS TO THE LEGAL REQUIREMENTS AND TAX CONSEQUENCES OF THE 
ACQUISITION, HOLDING AND DISPOSAL OF THE INTERESTS.  YOU SHOULD 
CONSULT WITH YOUR ATTORNEY, ACCOUNTANT OR OTHER ADVISER AS TO 
THE LEGAL REQUIREMENTS AND CONSEQUENCES, INCLUDING TAX 
CONSEQUENCES, OF AN INVESTMENT IN THE COMPANY. 
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Confidential Private Placement Memorandum 

 

 
Gordon Road Capital LP Investor QOF LLC 

Membership Units 

 

This Confidential Private Placement Memorandum (this “Memorandum”) has been 
prepared on a confidential basis, solely for the benefit of selected qualified prospective investors 
(“Investors”) in connection with a private placement of units of membership interests (“Units”) 
in Gordon Road Capital LP Investor QOF LLC, a Delaware limited liability company (the 
“Company”).  This Memorandum is not to be reproduced, redistributed, or used for any other 
purpose.  The non-member manager of the Company is Gordon Road Capital Fund Manager 
LLC, a Delaware limited liability company (the “Manager”).   

In making an investment decision, prospective Investors must rely on their own 
examination of the Company and the terms of the offering, including the merits and risks 
involved and the tax consequences of making, holding, and disposing of such investment.  The 
Company has not been registered as an investment company under the Investment Company Act 
of 1940, as amended (the “Investment Company Act”).  The Units have not been registered 
under the Securities Act of 1933, as amended (the “Securities Act”), or the securities laws of any 
states.  They are being offered and sold in reliance on exemptions from the registration 
requirements of the Securities Act and such state laws.  The Units have not been approved or 
disapproved by the Securities and Exchange Commission (“SEC”), any other U.S. state, non-
U.S. securities commission, or other regulatory authorities, nor have any of the foregoing 
authorities passed upon or endorsed the merits of this offering or the accuracy or adequacy of 
this Memorandum.  Any representation to the contrary is a criminal offense.  This Memorandum 
does not constitute an offer or solicitation in any state or other jurisdiction in which such an offer 
or solicitation is not authorized. 

Each Investor must be an “accredited investor” within the meaning of Regulation D 
promulgated by the SEC under the Securities Act and meet other suitability requirements.  The 
Units may not be transferred or resold except as permitted under the Securities Act and 
applicable state securities laws, pursuant to registration thereunder, or pursuant to an exemption 
from registration.  There is no public market for the Units, and none is expected to develop in the 
future.  The limited liability company agreement of the Company (as amended, the “LLC 
Agreement”), has restrictions on transferability in addition to those imposed by law.  Investors 
should be aware that they will be required to bear the financial risks of an investment in the 
Company for an indefinite period of time. 

Any subscription for Units by a prospective Investor may be rejected by the Manager, in 
whole or in part.  An investment in the Units will involve significant risks due, among other 
things, to the nature of the investment the Company intends to make, and there can be no 
reassurance that there will be any return of capital.  Investors should have the financial ability 
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and willingness to accept the risks and lack of liquidity that are characteristic of the investment 
opportunity described herein.  Investors in the Company must be prepared to bear such risks for 
the entire term of the Company.   

 This Memorandum is qualified in its entirety by the LLC Agreement, the subscription 
agreement that is related thereto (the “Subscription Agreement”) and the amended and restated 
limited liability company agreement of Gordon Road Capital QOZB LLC, a Delaware limited 
liability company (the “Joint Venture”) that will be a joint venture among Gordon Road Capital 
Promote LLC, a Delaware limited liability company, as its managing member (the “JV 
Manager”), the Company, BPC Trust u/a/d June 4, 2021, a Florida trust and affiliate of the 
Manager (“BPC Trust”), and Gordon Road Capital QOF LLC, a Delaware limited liability 
company and affiliate of the Manager (“GRC QOF” and together with the JV Manager, the 
Company, the BPC Trust, and any other party that becomes a member of the Joint Venture, the 
“JV Members”).  The Joint Venture may also accept capital from third party investors and/or 
affiliates of the Manager, which is wholly owned and controlled by the JV Manager.  Additional 
members may also be admitted to the Joint Venture and may enter into JV Side Letters with the 
JV Manager.  See “Summary of Principal Terms – Joint Venture LLC Agreement – JV Side 
Letters” beginning on page 31.  The terms of their investment in the Joint Venture will vary from 
the other JV Members noted above, and in some cases, the terms afforded such other JV 
Members may be different or more favorable than those upon which the Company is admitted to 
the Joint Venture.   

 Copies of the LLC Agreement, the Subscription Agreement, and the amended and 
restated limited liability company agreement of the Joint Venture (the “JV Agreement”) are 
attached as appendices to this Memorandum.  In addition, the Manager will grant to each 
prospective Investor, prior to the sale of any Unit to such prospective Investor, (i) the 
opportunity to review additional documents and information, (ii) the opportunity to ask questions 
of, and to receive answers from, the Manager and other representatives of the Company 
concerning the terms and conditions of this offering or any other matter set forth herein, and (iii) 
the opportunity to request, and to receive, additional information necessary to verify the accuracy 
of the information set forth herein.   

No person has been authorized to give any information or make any representations with 
respect to the Company or the offer of the Units other than the information contained in this 
Memorandum, the LLC Agreement, the Subscription Agreement, or the JV Agreement (the 
“Offering Documents”), and, if given or made, such information or representation must not be 
relied upon as having been authorized by the Company or the Manager or any of their respective 
partners, members, officers, employees, managers, consultants, or affiliates. 

Certain information contained in this Memorandum is based on or derived from 
information provided by independent third-party sources believed to be reliable, but the Manager 
cannot guarantee the accuracy of such information and such information has not been 
independently verified. 

Neither the contents of this Memorandum nor any other documents or information 
provided to prospective Investors by the Company or the Manager should be construed as legal 
advice, financial advice, or tax advice.  No representations or warranties of any kind are intended 
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or should be inferred with respect to the economic return or the tax advantages that may or may 
not accrue to Investors in the Company.  Each prospective Investor is urged to consult its own 
attorney or accountant as to legal, financial, tax, and related matters concerning an investment in 
the Company. 

A prospective Investor’s receipt of this Memorandum constitutes an agreement by such 
prospective Investor with the Company (i) to maintain the confidentiality of the Offering 
Documents and the confidentiality of any supplemental information that is provided to the 
prospective Investor by the Company or its representatives, either orally or in written form, 
(ii) not to reproduce or distribute the Offering Documents or any supplemental information, in 
whole or in part, and not to disclose any of its contents for any purpose other than to evaluate a 
potential investment in the Company, and (iii) to return promptly to the Company the Offering 
Documents and any supplemental information that is provided to the prospective Investor if the 
prospective Investor decides not to invest in the Company or if the offering is terminated. 

Certain statements contained in this Memorandum, including, without limitation, 
statements containing the words “believes,” “anticipates,” “plans,” “intends,” “expects,” 
“targets,” and words of similar import constitute “forward looking statements.”  Such forward-
looking statements involve known and unknown risks, uncertainties, and other factors that may 
cause the actual results, performance, or achievements of the Company to be materially different 
from any future results, performance, or achievements expressed or implied by such forward-
looking statements.  Certain of these factors are discussed in more detail elsewhere in this 
Memorandum.  Given such uncertainties, you are cautioned not to place undue reliance on such 
forward-looking statements.  The Company and the Manager disclaim any obligation to update 
such factors or to announce the result of any revisions to any of the forward-looking statements 
contained herein to reflect future events or developments. 

Prospective non-U.S. Investors will be provided with a supplement to this Memorandum 
with legends applicable to their country.  Please contact the Manager for further information. 

In connection with this offering, Gordon Road Capital, LLC, a North Carolina limited 
liability company and affiliate of the Manager (and JV Manager) (“GRC”), has entered into a 
Technology Services Agreement dated as of February 14, 2022 (the “TSA”) with RM 
Technologies, LLC, a California corporation (“RM Technologies”), pursuant to which Units will 
be sold to qualified Investors in an on-line private placement utilizing the RM Technologies 
publishing platform (the “Platform”).  Under the TSA, the Company shall pay to RM 
Technologies all fees, costs, reimbursements and other amounts due as required by the TSA, 
including without limitation, one-time flat licensing and technology solution fees in the amounts 
of $15,000 plus $1,500 per each prospective investor onboarded using the technology solution, 
as well as a post-closing ongoing licensing and administrative solution fee of $125 per Investor 
per quarter, for GRC’s license to utilize the Platform and any related technology, software and 
supporting services, including post-closing administration services (collectively, the “RM 
Technologies Fees”).  Accordingly, the aggregate amount of RM Technologies Fees payable by 
the Company to RM Technologies in connection with this offering will depend upon the number 
of prospective investors using the Platform for this offering as well as the number of Investors 
that become members of the Company.  
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Pursuant to the TSA, to the fullest extent permissible by law, GRC has agreed to defend, 
indemnify, and hold harmless RM Technologies and its affiliates harmless from any claim, 
demand, loss, damage, liability, or expense, including reasonable attorney fees and costs, 
however incurred, including those incurred at trial, in any bankruptcy proceeding, on appeal and 
on any petition for review (collectively, the “Damages”) to the extent that such Damages result 
directly or indirectly from the use by GRC (or any of GRC’s affiliates) of the Platform, 
Technology Solution (as defined in the TSA), and Administrative Solution (as defined in the 
TSA), or in any manner with respect to the Property or Project.  Additionally, pursuant to the 
TSA, GRC has agreed to assume the defense of such action, including the employment and fees 
of counsel (reasonably satisfactory to RM Technologies) and payment of any related fees and 
expenses.  

IMPORTANTLY, NONE OF RM TECHNOLOGIES NOR ANY AFFILIATE ARE 
REGISTERED AS A BROKER, DEALER, INVESTMENT ADVISER, OR FUNDING 
PORTAL (EXCEPT WITH RESPECT TO RM ADVISER, LLC, WHICH HAS NO 
INVOLVEMENT IN THE TRANSACTIONS TO BE CONSUMMATED HEREBY OR 
CONTEMPLATED HEREIN AND SOLELY FOR THE PURPOSE HEREOF, SHALL 
NOT DEEMED AN AFFILIATE OF RM TECHNOLOGIES.  THEY DO NOT PROVIDE 
INVESTMENT ADVICE OR RECOMMEND THE PURPOSE OF ANY SECURITIES 
THAT ARE THE SUBJECT OF THIS MEMORANDUM (I.E., THE OFFERING).  
GRC’S USE OF THE PLATFORM, INCLUDING GRC’S LICENSE TO UTILIZE THE 
PLATFORM AND ANY RELATED TECHNOLOGY, SOFTWARE AND SUPPORTING 
SERVICES, GRC’S POSTING OF OFFERING DOCUMENTS AND ALL RELATED 
INFORMATION ON THE PLATFORM DOES NOT CONSTITUTE THE APPROVAL 
OF OR ENDORSEMENT BY RM TECHNOLOGIES OR ANY OF ITS AFFILIATES OF 
GRC’S SECURITIES OFFERING WITH RESPECT TO THE COMPANY, THE 
PROJECT OR PROPERTY (EACH AS DEFINED BELOW) OR SIGNIFY 
SUITABILITY THEREOF IN ANY MANNER. 
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GORDON ROAD CAPITAL LP INVESTOR QOF LLC 
 

Executive Summary 

Introduction 

Gordon Road Capital LP Investor QOF LLC, a Delaware limited liability company (the 
“Company”), intends to facilitate the deferral, and the potential partial permanent exclusion, of 
certain eligible taxable gains of Investors by qualifying and operating as a “qualified opportunity 
fund” as defined in Code Section 1400Z-2(d) (a “QO Fund”).  The non-member manager of the 
Company is Gordon Road Capital Fund Manager LLC, a Delaware limited liability company 
(the “Manager”).   

 The Company intends to invest all or substantially all (but ultimately not less than 90%) 
of its assets in Gordon Road Capital QOZB LLC, a Delaware limited liability company (the 
“Joint Venture”).  The Joint Venture’s members will consist of the Company, Gordon Road 
Capital Promote LLC, a Delaware limited liability company (the “JV Manager”), BPC Trust 
u/a/d June 4, 2021, a Florida trust and affiliate of the Manager (“BPC Trust”), and Gordon Road 
Capital QOF LLC, a Delaware limited liability company and affiliate of the Manager (“GRC 
QOF” and together with the Company, the JV Manager, the BPC Trust, and any other party that 
becomes a member of the Joint Venture, the “JV Members”).  The Joint Venture may also accept 
capital from third party investors and/or affiliates of the Manager, which is wholly owned and 
controlled by the JV Manager.  One or more of the other members of the Joint Venture are 
subject to different terms than the Company, and future members of the Joint Venture may also 
be admitted on terms different or more favorable than those upon which the Company invests in 
the Joint Venture pursuant to JV Side Letters with the JV Manager.  See “JV Side Letters” 
beginning on page 31.  Membership interests in the Joint Venture are intended to qualify as 
“qualified opportunity zone partnership interests,” which is a subcategory of “qualified 
opportunity zone property” “QO Zone Property”1).  

A QO Fund is generally required to invest at least 90% of its assets in QO Zone Property.  
QO Zone Property is generally real estate and various real estate-related assets and businesses 
that are located in economically distressed communities around the United States that have been 
designated as “qualified opportunity zones” (“QO Zones”).  See “Summary of QOZ Tax 
Incentives” in this section below and “Material U.S. Federal Income Tax Considerations – 
Qualified Opportunity Zone Incentive; Qualified Opportunity Funds” beginning on page 89. 

Company Investment 

The Company’s purpose and strategy will focus on making an equity investment, through 
the Joint Venture, to provide a portion of the financing of the acquisition, development, and 
operation, of a built-to-rent townhome community that will be constructed on the Property (as 
defined below) and is anticipated to be comprised of 86 townhome units (including five 

                                                 
1 “QO Zone Property” is described in greater detail under “Material U.S. Federal Income Tax Considerations – 

Qualified Opportunity Zone Incentive; Qualified Opportunity Funds – Qualified Opportunity Zone Property” 
beginning on page 94. 



15722752 v6 
 

 

 7 
 

affordable units with discounted rates), each with a private two-car garage, as well as Class-A 
community amenities such as a pool and fitness center (the “Project”).  The Project will be 
constructed on an 8.16-acre parcel located at 2701 Rozzelles Ferry Road, Charlotte, North 
Carolina 28208 (the “Property”).  The Property is located at the confluence of Charlotte’s 
burgeoning FreeMoreWest and West End neighborhoods and is situated within a “qualified 
opportunity zone” (a “QO Zone”).   

The Joint Venture purchased the Property for $6,750,000 on September 12, 2022 
pursuant to that certain Purchase and Sale Agreement between Karen A.C. Shaw, as seller, and 
Sere Ventures, LLC, a Delaware limited liability company, as buyer (the “Buyer”) dated August 
13, 2021 (as amended, the “PSA”).  Prior to closing, the Buyer assigned the PSA to the Joint 
Venture on August 22, 2022.  The Joint Venture purchased the Property and has been conducting 
pre-development activities with respect to the Property using capital contributions from its 
current members, BPC Trust and GRC QOF, as well as unsecured loans from certain of its 
affiliates in the aggregate principal amount of $5,720,000 (such loans, the “QOZB Loans” and 
each, a “QOZB Loan”).   

The Joint Venture obtained the QOZB Loans on September 9, 2022 from the applicable 
affiliated lenders as follows: (i) GRC QOF ($1,080,000); (ii) Gordon Road Capital QOZB - 2 
LLC, a Delaware limited liability company ($1,040,000); (iii) Missing Middle II QOZB - 3 LLC, 
a Delaware limited liability company ($1,200,000); (iv) Missing Middle II QOZB – 4 LLC, a 
Delaware limited liability company ($1,200,000); and (v) Missing Middle II QOZB – 5 LLC, a 
Delaware limited liability company ($1,200,000).  Each QOZB Loan accrues interest at a rate of 
3.6% and matures on March 9, 2024.  It is anticipated that a portion of the proceeds of this 
offering will be used to enable the Joint Venture to pay off the QOZB Loans.  As of the date of 
the Memorandum, the aggregate principal amount of the QOZB Loans, plus unpaid but accrued 
interest, total $5,820,985, which is subject to change. 

To construct the Project, the Joint Venture is expected to use capital contributions from 
the Company as well as an approximately $20,000,000 construction loan (the “Bank Loan”) that 
the Joint Venture anticipates obtaining from United Bank (the “Lender”).  The Joint Venture and 
the Lender entered into a term sheet in connection with the Bank Loan on December 19, 2022.  
While the Bank Loan terms are not yet finalized, it is anticipated that (i) the term of the Bank 
Loan will be 36 months, with two 12-month extension options subject to reappraisal and certain 
other terms, (ii) the Bank Loan will accrue interest at a variable interest rate at SOFR plus 3.05% 
with 30 months of interest only payments, and (iii) the Bank Loan will be guaranteed by the 
Principals (as defined below on page 10) in connection with certain “bad-boy carve outs,” full 
environmental indemnities and completion guaranty, and 100% of interest/expenses.   

Construction of the Project is anticipated to begin in May 2023.  The Manager expects 
the Joint Venture will begin leasing the first townhome units in May 2024, and receive final 
certificate of occupancy in January 2025.  The Project is described in greater detail on the 
Platform (as defined above on page 4).   

The Company is targeting a 22.9% Internal Rate of Return (as defined below on page 27) 
for Investors, with an anticipated Internal Rate of Return range of 17%-24.9%, depending on 
whether the projected QOZ Incentive benefits that are expected to inure to the Investors is 
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included, in each case, net of fees and certain special distributions, on a pre-tax basis, as more 
particularly described on the Platform.2  There can be no guarantee that the Company will 
achieve its investment objectives.  

Joint Venture 

The Joint Venture acquired the Property pursuant to the PSA, and is expected to develop, 
operate, and eventually dispose of the Project.  The Joint Venture is intended to qualify as a 
“qualified opportunity zone business” (a “QOZ Business”), as defined in Section 1400Z-2(d)(3) 
of the Internal Revenue Code of 1986, as amended (the “Code”), thus enabling the Company to 
acquire and invest in a “qualified opportunity zone partnership interest” as defined in Code 
Section 1400Z-2(d)(2)(C).  The Manager believes that the Company’s interests in the Joint 
Venture will qualify as QO Zone Property and that the Property and Project will each qualify as 
“qualified opportunity zone business property,” as defined in Code Section 1400Z-2(d)(2)(D) 
(“QOZ Business Property”), thus enabling the Company to elect to be treated as QO Fund.  The 
Joint Venture will be managed by the JV Manager.   

The chart on the following page depicts the anticipated organizational structure of the 
Company and Joint Venture. 

 

[Remainder of Page Intentionally Left Blank]

                                                 
2 The targeted cash returns and IRR information set forth herein is provided as an indicator as to how the Company 
will be managed and is not intended to be viewed as an indicator of likely performance returns to investors.  The 
targeted IRR is based upon estimates and assumptions that result in a return falling within the targeted range.  Actual 
realized returns, if any, may vary significantly from the targets and will depend on, among other factors, future 
market conditions and operating results, the value of assets at the time of dispositions, any related transaction costs 
and the timing and manner of sale, all of which may differ either positively or negatively from the assumptions on 
which the estimates and assumptions of targeted returns are based.  The Company’s targeted returns are not a 
guarantee as to the quality of the investment opportunity presented herein or a representation as to the adequacy of 
the Company’s methods or assumptions used in estimating returns.  
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Investment Experience 

The Manager is wholly owned and controlled by the JV Manager.  The JV Manager is 
managed by its managing members: (i) GRC Missing Middle II LLC, a Delaware limited 
liability company, which is equally owned and controlled by Justin P. Coulter, a New York 
resident (“J. Coulter”) and Martin J. Pawlik, a New York resident (“Pawlik”); (ii) Stewart 
Holdings II, LLC, a Delaware limited liability company, which is wholly owned and controlled 
by Rob Stewart, a Florida resident (“Stewart”); and (iii) the BPC Trust, which is controlled by its 
trustee, Brian Coulter, a Florida resident (“B. Coulter” and together with J. Coulter, Pawlik, and 
Stewart, the “Principals”).    

The Manager and JV Manager are affiliates of Gordon Road Capital, LLC, a North 
Carolina limited liability company (“GRC”).  Founded in 2020 by J. Coulter and Pawlik, GRC is 
a real estate private equity firm focused on growing dynamic markets in the United States.  
Headquartered in New York City, GRC identifies emerging opportunities in urban, walkable 
neighborhoods through a disciplined, data driven approach.  GRC believes in creating 
responsible, shared value through a commitment to its investors, partners, employees, and 
communities within which it invests.  Each of J. Coulter and Pawlik are GRC’s managing 
principals, and each of Stewart and B. Coulter are GRC’s anchor investors and advisory board 
members.  Together, the Principals have over 92 years of commercial real estate management 
and development experience.  Their biographies are included on the Platform.   

Summary of QOZ Tax Incentives 

The primary purpose of the Company’s investment strategy will be the protection of the 
Investors’ potential favorable tax treatment received pursuant to tax incentives created under the 
qualified opportunity zone incentive (the “QOZ Incentive”) enacted by the Tax Cuts and Jobs 
Act of 2017 (P.L. 115-97) (the “2017 Tax Act”). 

Under the QOZ Incentive, eligible investors with eligible gains may defer, and in some 
cases permanently exclude, a portion of the eligible taxable gains by investing those gains in QO 
Funds.  Under the QOZ Incentive, any taxpayer that recognizes capital gains (or gains treated as 
capital gains, such as gross section 1231 gains) for federal income tax purposes (including 
individuals, corporations, partnerships and other pass-through entities such as trusts) may elect to 
defer the recognition of eligible gains from the sale to or exchange with an unrelated party of 
property (including stock, partnership interests, personal property, and real estate) by re-
investing the eligible gains in a QO Fund (such as the Company).  The QO Fund must then 
invest in QO Zone Property.  In order to qualify for deferral of recognition of eligible gains, a 
U.S. taxable investor must generally reinvest the eligible gains into a QO Fund within 180 days 
of the date on which the gain from the sale or exchange that produced such gain would be 
recognized for federal income tax purposes.  Different timing rules may apply to gains 
recognized as a result of investments through a partnership or gains from an installment sale.  
Generally, the investor will then be able to defer recognition of the gain until the earlier of the 
date the taxpayer sells or exchanges its interest in the QO Fund or experiences another event that 
triggers the recognition of all or a portion of the deferred gain under the QOZ Incentive (an 
“Inclusion Event”) or December 31, 2026. 
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In addition to temporary deferral of certain taxable gains, permanent exclusion of a 
portion of the eligible gain on an investment in a QO Fund is available under certain 
circumstances.  Specifically: 

 If an investment in the QO Fund is held for at least five years by December 31, 2026, 
then 10% of the rolled-over eligible gain is added to the Investor’s basis in its 
investment (this means that 10% of the eligible gain is permanently excluded from 
federal taxable income).  Unless Congress extends the December 31, 2026 deadline to 
recognize deferred gain invested in a QO Fund, or shortens the period for which the 
10% basis step-up is available, an investment in a QO Fund after December 31, 2021 
will be ineligible to receive the 10% step-up in tax basis because December 31, 2026 
is less than five years from 2022 or later. 

 If an investment in the QO Fund is held for at least seven years by December 31, 
2026, then an additional 5% of the eligible gain is added to the Investor’s basis (i.e., 
when combined with the 10% exclusion described above, a total of 15% of the 
reinvested eligible gain is permanently excluded from federal taxable income).  
Unless Congress extends the December 31, 2026 deadline to recognize deferred gain 
invested in a QO Fund, or shortens the period for which the additional 5% basis step-
up is available, an investment in a QO Fund after December 31, 2019 will be 
ineligible to receive the additional 5% step-up in tax basis because December 31, 
2026 is less than seven years from 2021 or later. 

 An investor in a QO Fund must recognize the lesser of the deferred gain or the fair 
market value of an investment in the QO Fund, reduced by any amount excluded 
under the two bullet points above, as applicable, on the earlier of the date of an 
Inclusion Event or December 31, 2026 (unless Congress alters such deadline). 

 Finally, if an investment in the QO Fund is held for at least ten years, then in 
connection with the sale or exchange of such investment (or the Company’s or the 
Joint Venture’s disposition of its respective non-inventory assets) the Investor may 
elect to permanently exclude from federal taxable income all appreciation on the 
value of the Investor’s interests in the QO Fund (i.e., an Investor must recognize the 
deferred gain as noted in the preceding bullet point, but any appreciation beyond that 
may be permanently excluded if the ten-year holding period is met).  In connection 
with this election, the amount of the taxpayer’s qualifying investment in the QO Fund 
that is eligible for the QOZ Incentive will be reduced. 

Since the QOZ Incentive has only been in existence since December 2017, there are 
many areas of uncertainty, inconsistency, and ambiguity.  Additional legislation may be required 
to clarify certain areas of the QOZ Incentive.  In addition, the Department of the Treasury has 
been directed to issue regulations to address certain requirements of the incentive.  Proposed 
regulations were issued on October 19, 2018 and on April 17, 2019, final regulations were issued 
on December 17, 2019, and corrective amendments to the final regulations were issued on April 
1, 2020 and on August 5, 2021.  Further, the Internal Revenue Service (“IRS”) has issued, and 
may issue further, guidance as to key areas of the QOZ Incentive.  Notwithstanding the 
regulations and other guidance issued by the IRS, many aspects of the QOZ Incentive remain 
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subject to further clarification.   
 
There is no guarantee that taxpayers will realize the tax benefits outlined in this 

Memorandum, and if unfavorable legislation, regulations, or guidance is enacted, issued, or 
released, then the Company may not qualify as a QO Fund, the Joint Venture may not qualify 
as a QOZ Business, and, as a result, you may be disqualified from receiving any of the QOZ 
Incentive’s tax benefits.  See “Risk Factors – Risks Relating to Qualified Opportunity Zone 
Incentive” beginning on page 39.   

For additional information regarding the QOZ Incentive, see “Material U.S. Federal 
Income Tax Considerations – Qualified Opportunity Zone Incentive; Qualified Opportunity 
Funds” beginning on page 89. 
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GORDON ROAD CAPITAL LP INVESTOR QOF LLC 
 

Summary of Principal Terms  
 
The following is a summary of the principal terms of the offering of Units, including material 
provisions of the limited liability company agreement (the “LLC Agreement”) of Gordon Road 
Capital LP Investor QOF LLC, a Delaware limited liability company (the “Company”) and the Joint 
Venture’s amended and restated limited liability company agreement (the “JV Agreement”).  The 
terms are qualified by reference to the LLC Agreement, the JV Agreement, and the subscription 
agreement (the “Subscription Agreement” and, together with the LLC Agreement and JV 
Agreement, the “Agreements”) relating to the purchase of membership interests in the Company 
(the “Units”) and the Company’s investment in the Joint Venture.  The forms of the Agreements are 
included as Appendix A, Appendix B, and Appendix C, respectively, and should be reviewed 
carefully prior to making an investment in the Company.  If any description or term in this 
Memorandum is inconsistent with or contrary to the Agreements, the provisions of the Agreements 
will control.  If you have any questions about the Company, please contact either (i) Justin 
Coulter at Justin.coulter@gordonroadcapital.com or (ii) Martin Pawlik at 
Martin.pawlik@gordonroadcapital.com.  

The Company: Gordon Road Capital LP Investor QOF LLC, a Delaware limited 
liability company (the “Company”).  The Company expects to qualify 
as a “qualified opportunity fund” (“QO Fund”) as defined in Section 
1400Z-2(d) of the Internal Revenue Code of 1986, as amended (the 
“Code”).   

Manager: The non-member manager of the Company will be Gordon Road 
Capital Fund Manager LLC, a Delaware limited liability company 
(the “Manager”).  The Manager is wholly owned and controlled by 
the JV Manager (as defined below), which is managed by its 
managing members: (i) GRC Missing Middle II LLC, a Delaware 
limited liability company, which is owned and controlled equally by 
Justin P. Coulter, a New York resident (“J. Coulter”) and Martin J. 
Pawlik, a New York resident (“Pawlik”); (ii) Stewart Holdings II, 
LLC, a Delaware limited liability company, which is wholly owned 
and controlled by Rob Stewart, a Florida resident (“Stewart”); and 
(iii) BPC Trust u/a/d June 4, 2021, a Florida trust (“BPC Trust”), 
which is controlled by its trustee, Brian Coulter, a Florida resident 
(“B. Coulter”).  Accordingly, the Manager and JV Manager are 
generally controlled by J. Coulter, Pawlik, Stewart, and B. Coulter 
(collectively, the “Principals”).   

The Manager will have full and exclusive management authority over 
all investments, investment decisions, asset acquisition and 
dispositions, distributions, and other affairs of the Company.  
Approval of a majority in interest of the Members will be necessary 
for the Manager to take certain actions, including the amendment of 
the LLC Agreement in a manner that adversely and materially affects 

mailto:Justin.coulter@gordonroadcapital.com
mailto:Martin.pawlik@gordonroadcapital.com
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the Members.   

Biographical sketches of the Principals are included on the Platform 
(as defined above on page 4).   

Investment Strategy and 
Objectives: 

The Company’s primary objective is to protect the Investors’ potential 
favorable tax treatment received pursuant to tax incentives created 
under the qualified opportunity zone incentive, and in that connection, 
invest, indirectly through the Joint Venture (as defined below), in that 
certain real property located at 2701 Rozzelles Ferry Road, Charlotte, 
North Carolina 28208 (the “Property”), together with any 
improvements currently situated and/or to-be constructed thereon and 
personal property located thereon (i.e., the “Project”).  The Project is 
located in a “qualified opportunity zone” (a “QO Zone”) and is 
described in greater detail on the Platform.   

The Company will invest in the Property/Project by making capital 
contributions to Gordon Road Capital QOZB LLC, a Delaware 
limited liability company (the “Joint Venture”).  The Joint Venture 
will be managed by its managing member, Gordon Road Capital 
Promote LLC, a Delaware limited liability company (the “JV 
Manager”), and will be owned by the Company, the JV Manager, 
BPC Trust, and Gordon Road Capital QOF LLC, a Delaware limited 
liability company and affiliate of the Manager (“GRC QOF” and 
together with the Company, the JV Manager, the BPC Trust, and any 
other party that becomes a member of the Joint Venture, the “JV 
Members”).  The Joint Venture may accept capital from third party 
and manager affiliated investors.  Some other members of the Joint 
Venture (i.e., the JV Manager, BPC Trust, and GRC QOF) are subject 
to different terms than the Company, and future members of the Joint 
Venture may also be admitted on terms different or more favorable 
than those upon which the Company invests in the Joint Venture.  See 
also “Joint Venture LLC Agreement – JV Side Letters” on page 31 
below.   

The Manager believes that interests in the Joint Venture will qualify 
as “qualified opportunity zone property” (“QO Zone Property”), as 
defined in Code Section 1400Z-2(d)(2), and specifically as a 
“qualified opportunity zone partnership interest” as defined in Code 
Section 1400Z-2(d)(2)(C).  For further information about what 
constitutes QO Zone Property, please refer to “Material U.S. Federal 
Income Tax Considerations – Qualified Opportunity Zone Incentive; 
Qualified Opportunity Funds” beginning on page 89 of this 
Memorandum.   

The Project to be constructed on the Property is expected to be a built-
to-rent townhome community comprised of 86 townhome units 
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(including five affordable units with discounted rates), each with a 
private two-car garage, as well as Class-A community amenities such 
as a pool and fitness center.   

The Joint Venture purchased the Property for $6,750,000 on 
September 12, 2022 using capital contributions from its current 
members, BPC Trust and GRC QOF, as well as unsecured loans from 
certain of its affiliates (such loans, the “QOZB Loans” and each, a 
“QOZB Loan”).  The Joint Venture obtained the QOZB Loans on 
September 9, 2022 from the applicable affiliated lenders as follows: 
(i) GRC QOF ($1,080,000); (ii) Gordon Road Capital QOZB - 2 LLC, 
a Delaware limited liability company ($1,040,000); (iii) Missing 
Middle II QOZB - 3 LLC, a Delaware limited liability company 
($1,200,000); (iv) Missing Middle II QOZB – 4 LLC, a Delaware 
limited liability company ($1,200,000); and (v) Missing Middle II 
QOZB – 5 LLC, a Delaware limited liability company ($1,200,000).  
Each QOZB Loan accrues interest at a rate of 3.6% and matures on 
March 9, 2024.  It is anticipated that a portion of the proceeds of this 
offering will be used to enable the Joint Venture to pay off the QOZB 
Loans.  As of the date of the Memorandum, the aggregate principal 
amount of the QOZB Loans, plus unpaid but accrued interest, total 
$5,820,985, which is subject to change.  

The Joint Venture is expected to obtain a construction loan from 
United Bank in an anticipated principal amount equal to a fifty-five 
percent (55%) loan-to-cost ratio with respect to the Property and 
Project (anticipated to be approximately $20,000,000) (the “Bank 
Loan”).  While the Bank Loan terms are not yet finalized, it is 
anticipated that (i) the term of the Bank Loan will be 36 months, with 
two 12-month extension options subject to reappraisal and certain 
other terms, (ii) the Bank Loan will accrue interest at a variable 
interest rate at SOFR plus 3.05% with 30 months of interest only 
payments, and (iii) the Bank Loan will be guaranteed by the 
Principals in connection with certain “bad-boy carve outs,” full 
environmental indemnities and completion guaranty, and 100% of 
interest/expenses. 

The Joint Venture is expected to construct the Project using capital 
contributions from the Company as well as proceeds from the Bank 
Loan.  The Manager anticipates that the proceeds of this offering, if 
fully subscribed, as well as the Bank Loan, will be sufficient to 
facilitate the construction and development of the Project.  

The Manager expects project construction to commence in May 2023 
and anticipates that it will take approximately 21 months from 
breaking ground to complete the construction of the Project, with 
stabilization after 32 months.  Because of the nature of the Project, the 
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Manager expects the Joint Venture to be able to lease townhome units 
as individual buildings are completed.  The Manager projects that the 
Joint Venture will begin leasing the first townhome units in May 
2024. 

The Project is described in greater detail on the Platform.    

While the Company will endeavor to protect the Investors’ potential 
favorable tax treatment received pursuant to Code Section 1400Z-2, 
no guarantee as to any particular tax results can be provided. 

The Offering: The Company is conducting a private offering to qualified investors 
(the “Investors” or the “Members”), on a best efforts basis, with a 
target Platform raise of $5,000,000, which may be expanded up to 
$15,000,000 in the Manager’s sole and absolute discretion (the 
“Maximum Offering Amount”).  The Maximum Offering Amount 
represents the Manager’s conservative estimate of the “limited 
partner” equity required to construct the Project.  

Investors must be “accredited investors” (as defined in Regulation D 
under the Securities Act).  The minimum Capital Contribution of a 
Member is $35,000, but the Manager reserves the right to accept 
Capital Contributions of a lesser amount, in its sole and absolute 
discretion.  Each Member will be required to contribute the entire 
amount of its subscription funds to the Company upon its admission 
as a Member to the Company (a Member’s “Capital Contribution”). 
Each Investor’s subscription to purchase Units will be irrevocable 
upon acceptance by the Manager on behalf of the Company. 

Primary Use of Proceeds: Proceeds from the sale of Units will be used to: (i) invest in the Joint 
Venture, which will allow the Joint Venture to (a) develop and 
operate the Property, and (b) pay off the QOZB Loans; (ii) pay the 
Company’s organizational and offering costs and its pro-rata share of 
the Joint Venture’s organizational expenses; and (iii) cover general 
operating expenses.  For further information about the use of 
proceeds, please refer to “Sources and Uses” on page 33 of this 
Memorandum. 

Additional Capital 
Contributions to the 
Company; Additional 
Members: 

No Member shall be required to make any additional Capital 
Contributions. If the Manager determines that the Company needs 
additional capital, then the Manager may, but is not obligated, to send 
a capital call notice (a “Capital Call Notice”) to the Members 
requesting such additional capital.  Within 15 days of delivery of the 
Capital Call Notice, the Members may, but are not obligated to, make 
additional capital contributions to the Company, pro-rata, in 
accordance with their respective ownership percentages. 
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If any Member fails to timely fund an additional capital contribution 
(a “Non-Funding Member”), the funding Members (each, a 
“Funding Member”) may, as their sole and exclusive remedy, loan 
the portion not contributed by the Non-Funding Member to such Non-
Funding Member (a “Shortfall Loan”).  Shortfall Loans will accrue 
interest at a rate equal not to exceed 10% per annum and will be 
treated as a loan by the Funding Member to the Non-Funding 
Member, and in turn, contributed by the Non-Funding Member to the 
Company.  Prior to payment in full, Shortfall Loans (including 
accrued and unpaid interest) will be repaid directly by the Company 
to the Funding Members making the Shortfall Loan out of any 
distribution or payment otherwise distributable or payable by the 
Company to the Non-Funding Member, but such distributions or 
payment will constitute a distribution or payment, as applicable, to the 
Non-Funding Member.   

The Manager also has the unilateral right to (i) accept additional 
Capital Contributions from existing Members without first sending a 
Capital Call Notice, and (ii) admit additional Members in order to 
provide additional funds for the Company by an amendment to the 
LLC Agreement.  The terms and conditions with respect to any such 
Capital Contributions and admission of an additional Member will be 
determined in the Manager’s sole discretion. 

Member Loans: If the Manager determines that the Company needs additional capital, 
and cannot or elects not to (i) borrow funds from third parties, (ii) 
send a Capital Call Notice to the Members, or (iii) accept additional 
Capital Contributions from existing Members or new Members, the 
Manager may cause the Company to borrow funds from a Member or 
an affiliate thereof (any such loan, a “Member Loan”).  Member 
Loans will be (a) at market rates and terms to be reasonably 
determined by the Manager, and (b) repaid ahead of any distributions 
to the Members (as described under “Company Distributions” below). 

Upon a Member Loan request from the Manager, each Member will 
have the right to make a Member Loan, and to the extent a Member 
fails to exercise its right to make a Member Loan, the other Members 
who funded their pro-rata share of the Member Loan (such pro-rata 
share being in proportion to the ownership percentages of all of the 
Members) shall have the further right to satisfy the unfunded portion 
of the Member Loan pro-rata with the other Members who funded 
their pro-rata share of the Member Loan (such pro-rata share being in 
proportion to the ownership percentages of the other funding 
Members). 

Target Leverage: There will be no maximum leverage for any particular Company 
investment or for the Company as a whole. However, it is expected 
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that the Project will be levered around a 55% loan-to-cost ratio.   

Term: The Company intends to hold the Project for a period of 10 or more 
years, indirectly through the Joint Venture.  The Joint Venture, 
however, may dispose of the Project after a shorter holding period if 
the JV Manager obtains the prior written consent of the JV Members 
holding at least 50% of the ownership percentages of the JV 
Members.   

Investment Period: The Manager will use commercially reasonable efforts to cause the 
Company to acquire assets so at least 90% of the Company’s assets 
will constitute QO Zone Property by the dates necessary to avoid 
penalties pursuant to Code Section 1400Z-2(f).  Net proceeds from 
dispositions of assets (a “Capital Transaction”) may be reinvested 
or distributed to Members, in the discretion of the Manager, and in 
accordance with the QOZ Incentive requirements. 

Company Distributions 
Definitions: 
 

“Company Capital Transaction” means any of (i) a transaction 
pursuant to which indebtedness secured by the Property and/or Project 
or any other Company asset, if any, is refinanced, (ii) a sale or 
exchange of all or a part of the Property and/or Project or any other 
Company asset or (iii) the condemnation or casualty of all or a part of 
the Property and/or Project or any other Company asset.  

“Distributable Cash” means all cash received by the Company from 
all sources (other than Net Proceeds from a Capital Transaction), plus 
any cash that becomes available from Reserves (excluding Reserves 
released following the disposition of the Property/Project or any other 
Company asset to the extent that such released Reserves are included 
in Net Proceeds from a Capital Transaction), less the sum of the 
following (in each case as determined by the Manager in its sole 
discretion) to the extent paid, currently payable or set aside by the 
Company: (i) all cash applied to the acquisition of assets; (ii) all 
principal and interest payments due on indebtedness of the Company 
and all other sums paid to lenders (including, without limitation, 
Member Loans); (iii) all cash expenditures incurred in the operation 
of the Company’s business; and (iv) all amounts added to Reserves. 

“Net Proceeds from a Capital Transaction” means cash proceeds 
received by the Company as a result of a Company Capital 
Transaction decreased by the amount of such proceeds applied to (i) 
pay all debts and liabilities of the Company (including, without 
limitation, Member Loans), including those encumbering the Property 
and/or Project or any other Company asset and including any 
participating interest or other fees or charges payable to any lender, 
(ii) the costs and expenses of the Company Capital Transaction and 
(iii) the establishment or increase of reasonable Reserves.  Net 
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Proceeds from a Capital Transaction shall also include any Reserves 
released following the Company Capital Transaction in question.   

“Reserves” means funds set aside and amounts allocated to reserves 
in amounts determined by the Manager for working capital and to pay 
taxes, insurance, debt service or other costs or expenses incident to 
the ownership or operation of the Company’s business.   

Company Distributions: Distributable Cash and Net Proceeds from a Capital Transaction will 
be distributed to the Members in accordance with the Members’ 
ownership percentages.  Distributable Cash will be distributed on a 
quarterly basis and Net Proceeds from a Capital Transaction will be 
distributed to the Members within 30 days of the occurrence of a 
Company Capital Transaction (or the receipt of such proceeds, if 
later). 

Distribution of Proceeds 
Upon Liquidation: 

Distributions on liquidation will be made to the Members in 
accordance with their respective positive Capital Account (as defined 
below) balances (determined after making all tax allocations for all 
periods) and after allocating income and loss as necessary to 
effectuate the intent that Capital Account levels match the priority 
distributions in accordance with the waterfall described in “Company 
Distributions” above.  The “Capital Account” of a Member is a 
capital account maintained in accordance with the rules contained in 
Section 1.704-1(b)(2)(iv) of the Regulations (as defined below on 
page 40), as amended from time to time. 

Organizational and 
Offering Expenses: 

The Company will bear the organizational and start-up expenses 
associated with the formation of the Company, including the payment 
of RM Technologies Fees (as defined above on page 4) and its pro-
rata share thereof in the case of the Joint Venture or other entities in 
which the Company invests.  The Manager or its affiliates may at its 
discretion choose to pay for all or any portion of such organizational 
and offering expenses.  In such event, the Manager (or its affiliate) 
may be reimbursed at a later date by the Company for such 
organizational and offering expenses borne by the Manager.  Whether 
paid by the Company or the Manager (or its affiliate), all 
organizational and offering expenses will be amortized against 
Capital Accounts and borne equally among the Investors based on 
their ownership percentages, without respect to which closing(s) in 
which they participated.    
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Withdrawal and 
Transfer: 

Generally, Investors may not voluntarily withdraw or resign from the 
Company.  Investors also may not transfer any of their interest, rights, 
or obligations in and to the Company without the prior written 
consent of the Manager, which shall not be unreasonably withheld. 

Reports: At the expense of the Company, the Manager will provide quarterly 
reports regarding the Project’s performance, including, each as 
applicable (1) detailed financial statements, including (as applicable), 
a balance sheet, income statement, statement of cash flows, trailing 
12-month income statement, mortgage statement, bank 
reconciliations, and general ledger, (2) rent roll, and (3) leasing 
updates. 
 
At the expense of the Company, the Manager will also provide an 
annual operating plan and budget for the Project, to be issued no later 
than November 30th of each calendar year. 
 
Notwithstanding the foregoing, to the extent applicable, at the 
expense of the Company, the Manager will promptly notify Investors 
of any material developments concerning the Project, including but 
not limited to any instance where distributions are less than the 
amount stated on the previously provided pro formas, any material 
notice from any lender secured by the Property, including with respect 
to any of the loan covenants, any violations of governmental 
requirements, any material litigation, and any bona fide offers to 
purchase the Property. 
 

Tax Returns: At the expense of the Company, the Manager shall cause the 
preparation and timely filing of all tax returns required to be filed by 
the Company pursuant to the Code and all other tax returns deemed 
necessary and required in each jurisdiction in which the Company 
does business.  The Manager shall use commercially reasonable 
efforts to cause the Company to provide copies of such returns or 
pertinent information therefrom, to the Members within sixty (60) 
days of the end of each calendar year.  If the Company has not 
provided each Member with its respective Schedule K-1 within sixty 
(60) days of the end of a calendar year, the Manager will pay 
liquidated damages to RM Technologies (for the benefit of the 
Members) in the amount of $150 per day for each day such Schedule 
K-1(s) are not delivered within sixty (60) days of the end of such 
applicable calendar year.   

Side Letters: The Manager may, on its own behalf or on behalf of the Company, 
enter into a side letter or other agreement (a “Side Letter”) with any 
Member without the consent of any other Member, which such Side 
Letter may include terms that differ from those set forth in the LLC 
Agreement (and are confidential to such Member except as provided 
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in a Member’s Side Letter).  No Member will have a right to any 
particular Side Letter terms solely because they were offered to 
another Member in the Company, and there is no “most favored 
nation’s clause” for the Company.  No Member will be entitled to any 
more favorable provision than is set forth in the applicable documents 
for such Member.   

Potential Conflicts of 
Interest: 

There might arise instances where the interests of the Manager and its 
affiliates conflict with the interests of the Company and/or the 
Investors.  Certain conflicts of interest are discussed further under 
“Conflicts of Interest” in this Memorandum beginning on page 35, 
including, for example, in the event that the Manager or its affiliates 
engage in business activities outside of the operation of the Company 
or Joint Venture or provide real estate-related services to the 
Company or Joint Venture.  The Manager will endeavor to ensure that 
any conflicts of interest are resolved fairly in accordance with its 
obligations to the Company under the LLC Agreement. 

Removal of the Manager: Investors holding more than 50% of the Units, exclusive of the 
Manager (or any affiliates thereof) who is the subject of removal, may 
remove the Manager, but only for Cause.  “Cause” shall mean, fraud, 
willful misconduct or a knowing violation of law, intentional 
misapplication or intentional misappropriation of funds, or gross 
negligence, in each case specifically involving the Company, Joint 
Venture, the Project or the Property (as determined by a court of 
competent jurisdiction) (i.e., “Bad Conduct”). It shall be an express 
condition precedent to the removal of the Manager that prior to any 
such removal, each of the guarantors affiliated with the Manager be 
released from any and all liability with respect to all guarantees 
accruing from and after the date of such removal; provided, however, 
that the guarantors will not be relieved from any liability imposed on 
them as a result of Bad Conduct by the Manager or its affiliates. 

Risk Factors: Investment in the Company involves substantial risks and is suitable 
only for persons who have limited need for liquidity of their 
investment and no need for regular current income.  Prospective 
Investors should carefully consider the information provided in the 
“Risk Factors” section beginning on page 39 below. 

Tax Considerations: The Company generally will not be subject to federal income tax, and 
each Member will be required to include in computing its federal 
income tax liability its allocable share of the items of income, gain, 
loss, and deduction of the Company, regardless of whether any 
distributions have been made by the Company to that Member.  Each 
prospective Investor is urged to carefully consider the information 
provided in the “Material U.S. Federal Income Tax Considerations” 
section beginning on page 88 below and to consult with its tax adviser 
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concerning the tax consequences of an investment in the Company 
with specific reference to the prospective Investor’s particular 
situation.  

Important Notice to Non-
U.S. Investors: 

The Company is intended for investors with substantive U.S. federal 
income tax liabilities.  Any prospective non-U.S. investor should 
consult its own tax and other advisers in determining the possible tax, 
exchange control, or other consequences to it of the purchase and 
ownership of Units in the Company under the laws of the jurisdictions 
of which it is a citizen, resident or domicile, in which it conducts 
business or in which it otherwise may be subject to taxation. 

Currency: All Capital Contributions to the Company shall be made in U.S. 
dollars and all distributions from the Company, other than 
distributions of securities, shall be made in U.S. dollars. 

Governing Law; 
Arbitration: 

Investors’ rights and any disputes with the Company or the Manager 
are governed by the laws of the State of Delaware.  Pursuant to the 
LLC Agreement, any dispute, controversy, or claim arising out of or 
in connection with, or relating to, the LLC Agreement or any breach 
or alleged breach thereof will, upon the request of any party involved, 
be submitted to, and settled by, arbitration in New York City, New 
York, pursuant to the commercial arbitration rules then in effect of the 
American Arbitration Association (or at any time or at any other place 
or under any other form of arbitration mutually acceptable to the 
parties so involved).  Any award rendered will be final and conclusive 
upon the parties and a judgment thereon may be entered in the highest 
court of the forum, state or federal, having jurisdiction.  The expenses 
of the arbitration will be borne equally by the parties to the 
arbitration, provided that each party must pay for and bear the cost of 
its own experts, evidence, and counsel’s fees, except that in the 
discretion of the arbitrator, any award may include the cost of a 
party’s counsel if the arbitrator expressly determines that the party 
against whom such award is entered has caused the dispute, 
controversy, or claim to be submitted to arbitration as a dilatory tactic.   

Legal Counsel: Morris, Manning & Martin, LLP (“MMM”) will act as counsel to the 
Company, the Manager, and their affiliates (including the Joint 
Venture and JV Manager).  MMM will not represent the Investors in 
connection with the Company.  No ruling has been obtained from any 
federal, state, or local tax authorities, with respect to any matter in this 
offering. 

Privacy Notice: Any and all nonpublic personal information received by the Company 
and the Manager with respect to Members, including the information 
provided to the Company by prospective Members in the Subscription 
Agreement, will not be shared with nonaffiliated third parties that are 



15722752 v6 
 

 

 23 
 

not service providers to the Company or the Manager without prior 
notice to such Members.  See the Privacy Policy of the Company and 
the Manager included in the Subscription Booklet attached hereto as 
Appendix C. 

Joint Venture LLC Agreement 

Investors will not hold membership interests directly in the Joint Venture.  However, it is 
anticipated that substantially all of the proceeds from the sale of Units will be invested in the Joint 
Venture, which will be governed by the provisions of the JV Agreement.  A summary of the 
material terms of the Joint Venture is included below. 

Joint Venture: The JV Manager (as defined below) believes that Gordon Road Capital 
QOZB LLC, a Delaware limited liability company (the “Joint 
Venture”), currently qualifies, and expects the Joint Venture to 
continue to qualify as a “qualified opportunity zone business” as 
defined in Code Section 1400Z-2(d)(3) (a “QOZ Business”).   

On August 25, 2021, BPC Trust u/a/d June 4, 2021, a Florida trust 
(“BPC Trust”) and Gordon Road Capital QOF LLC, a Delaware 
limited liability company (“GRC QOF”) entered into a limited liability 
company agreement of the Joint Venture (the “Original JV 
Agreement”).   

Upon the Company’s investment in the Joint Venture, the Company, 
BPC Trust, GRC QOF, and the JV Manager (as defined below) will 
amend and restate the Original JV Agreement in order to admit the 
Company as a member, admit the JV Manager as the managing 
member, and set forth the terms governing the affairs of the Joint 
Venture.  The members of the Joint Venture are referred to as the “JV 
Members” and each of the JV Members is sometimes referred to 
individually as a “JV Member.”  Affiliates of the JV Manager that are 
(or become) JV Members constitute the “Affiliated JV Members.”
GRC QOF and BPC Trust are Affiliated JV Members. 

JV Manager: The managing member of the Joint Venture will be Gordon Road 
Capital Promote LLC, a Delaware limited liability company
(previously defined as the “JV Manager”).  The JV Manager is 
managed by its managing members: (i) GRC Missing Middle II LLC, a 
Delaware limited liability company, which is equally owned and 
controlled by Justin P. Coulter, a New York resident (“J. Coulter”) and 
Martin J. Pawlik, a New York resident (“Pawlik”); (ii) Stewart 
Holdings II, LLC, a Delaware limited liability company, which is 
wholly owned and controlled by Rob Stewart, a Florida resident 
(“Stewart”); and (iii) BPC Trust, which is controlled by its trustee, 
Brian Coulter, a Florida  resident (“B. Coulter” and together with J. 
Coulter, Pawlik, and Stewart, the “Principals”).  Accordingly, the JV 
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Manager is generally controlled by the Principals. 

The JV Manager will be responsible for managing the day-to-day 
business of the Joint Venture; provided, however, the approval of 
certain major decisions requires the affirmative consent of the JV 
Members holding at least 50% of the ownership percentages.  
Depending on the amount raised in this offering, the Company may or 
may not hold an interest in the Joint Venture that will enable the 
Company to control major decisions involving the Joint Venture on its 
own. 

Joint Venture 
Investment Strategy: 

The Joint Venture has acquired the Property and is expected to 
develop, lease, operate, and eventually dispose of the Project, as 
defined on page 7 under “Executive Summary – Company Investment” 
and explained in further detail on the Platform.   

The Manager believes that the Company’s interests in the Joint 
Venture will qualify as QOZ Property and that the Project will qualify 
as “qualified opportunity zone business property,” as defined in Code 
Section 1400Z-2(d)(2)(D) (“QOZ Business Property”). 

Initial Capital 
Contributions to Joint 
Venture: 

In connection with the formation of the Joint Venture and entering into 
the Original JV Agreement, GRC QOF and BPC Trust made initial 
capital contributions to the Joint Venture in order to fund costs related 
to the acquisition of the Property and pre-development costs in the 
following percentages: (i) GRC QOF: 99%; and (ii) BPC Trust: 1%.  
As of the date of this Memorandum, the Joint Venture has received 
capital contributions in an amount equal to $1,778,851.  GRC QOF and 
BPC Trust, collectively, will make additional capital contributions to 
the Joint Venture such that GRC QOF and BPC Trust will have 
contributed, in the aggregate, no less than $2,000,000 to the Joint 
Venture. 

In connection with the anticipated admission of the Company as a JV 
Member (and in that connection, entering into the JV Agreement), the 
Company will make a capital contribution to the Joint Venture, which 
will be used, in part, to pay off any accrued balance of the QOZB 
Loans.  Upon the Company’s admission as a JV Member, and 
assuming the Company raises the Maximum Offering Amount, the 
capital contribution amounts and the corresponding ownership 
percentages of the JV Members are anticipated to be as follows: (i) the 
Company: $14,360,000 – 86.47%; (ii) GRC QOF: $2,229,246 – 
13.42%; (iii) BPC Trust: $17,789 – 0.11%; and (ii) JV Manager: $0 – 
0%.   

Additional Capital 
Contributions to Joint 

No JV Member shall be required to make any additional capital 
contributions to the Joint Venture. If the JV Manager determines that 
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Venture; Additional JV 
Members: 

the Joint Venture needs additional capital, then the JV Manager may 
send a capital call notice (a “JV Capital Call Notice”) to the JV 
Members requesting such additional capital.  Within 15 days of 
delivery of the JV Capital Call Notice, the JV Members may, but are 
not obligated to, make additional capital contributions to the Joint 
Venture, pro-rata, in accordance with their respective Contribution 
Ratios (as defined below) or such other ratios as the JV Members may 
otherwise agree.   

If any JV Member fails to timely fund an additional capital 
contribution (a “Non-Funding JV Member”), the funding JV 
Members (each, a “Funding JV Member”) may, as their sole and 
exclusive remedy, loan the portion not contributed by the Non-Funding 
JV Member to such Non-Funding JV Member (a “JV Shortfall 
Loan”).  JV Shortfall Loans will accrue interest at a rate equal to 10% 
per annum and will be treated as a loan by the Funding JV Member to 
the Non-Funding JV Member, and in turn, contributed by the Non-
Funding JV Member to the Joint Venture.  Prior to payment in full, JV 
Shortfall Loans (including accrued and unpaid interest) will be repaid 
directly by the Joint Venture to the Funding JV Members making the 
JV Shortfall Loan out of any distribution or payment otherwise 
distributable or payable by the Joint Venture to the Non-Funding JV 
Member, but such distributions or payment will constitute a 
distribution or payment, as applicable, to the Non-Funding JV 
Member.   

The JV Manager also has the unilateral right to (i) accept additional 
capital from existing JV Members without first sending a JV Capital 
Call Notice, and (ii) admit additional JV Members in order to provide 
additional funds for the Joint Venture by an amendment to the JV 
Agreement.  The terms and conditions with respect to any such 
additional capital contributions and admission of an additional JV 
Member will be determined in the JV Manager’s sole discretion. 

The “Contribution Ratio” of any JV Member means, prior to the 
Recalibrated Percentages (as defined in “Recalibration Event” below on 
page 29) going into effect, such JV Member’s ownership percentage; 
on and after the Recalibrated Percentages going into effect, (i) the 
Contribution Ratio of the JV Manager shall equal 0%, and the 
Contribution Ratio of any other JV Member shall equal its Recalibrated 
Percentage divided by the aggregate Recalibrated Percentages of all of 
the JV Members other than the JV Manager, expressed as a percentage.  
For purposes of illustration only, in the event the Recalibrated 
Percentages of the JV Members are as follows: (a) the Company: 70%, 
(b)  GRC QOF: 19.8%; (c) BPC Trust: 0.20%; and (d) JV Manager: 
10%, then the Company’s Contribution Ratio equals 77.78% (70% / 
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(70% + 19.8 + 0.20%)).   

JV Member Loans: If the JV Manager determines that the Joint Venture needs additional 
capital, and cannot or elects not to (a) borrow funds from third parties, 
(b) send a JV Capital Call Notice to the JV Members, or (c) accept 
additional capital from existing JV Members or new JV Members, the 
JV Manager may cause the Joint Venture to borrow funds from a JV 
Member or an affiliate thereof (any such loan, a “JV Member Loan”).  
JV Member Loans will be (i) at market rates and terms to be 
reasonably determined by the JV Manager, and (ii) repaid ahead of any 
distributions to the JV Members (as described under “Joint Venture 
Distributions and Carried Interest” below). 

Upon a JV Member Loan request from the JV Manager, each JV 
Member will have the right to make a JV Member Loan, and to the 
extent a JV Member fails to exercise its right to make a JV Member 
Loan, the other JV Members who funded their pro-rata share of the JV 
Member Loan (such pro-rata share being in proportion to the 
Contribution Ratios of all of the JV Members) shall have the further 
right to satisfy the unfunded portion of the JV Member Loan pro-rata 
with the other JV Members who funded their pro-rata share of the JV 
Member Loan (such pro-rata share being in proportion to the 
Contribution Ratios of the other funding JV Members). 

Joint Venture Fees: The Company anticipates the following fees will be paid by the Joint 
Venture to the JV Manager or its affiliates:  

Asset Management Fee:  The Joint Venture will pay an annual asset 
management fee (the “Management Fee”) to the JV Manager monthly 
in advance (pro-rated for any partial month through the termination of 
the Joint Venture).  The Management Fee will be charged to the 
Capital Accounts of the JV Members (other than the JV Manager in its 
capacity as a JV Member and the Affiliated JV Members), and each 
monthly installment will be equal to 0.125% (one-twelfth of 1.5%) of 
the total amount of each non-Affiliated JV Member’s (as defined 
below) capital contributions as of the date of such Management Fee 
payment.   

Development Fee: It is expected that the JV Manager (and/or its 
designees) will provide development services related to the Project.  In 
consideration for such services, the Joint Venture will pay to the JV 
Manager (and/or its designees) an aggregate fee equal to 5% of hard 
costs, contingency and certain soft costs (FF&E, architect and 
engineering costs, permits and fees, insurance, and marketing) 
(estimated to be $1,298,463) (the “Development Fee”). The 
Development Fee is anticipated to be paid as follows: (i) 25% at 
closing of the Bank Loan, (ii) 50% in monthly installments based upon 
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the percentage of completion of construction, and (iii) 25% at receipt 
of the final certificate of occupancy.  

Joint Venture 
Distributions and 
Carried Interest  
Definitions: 

“Carried Interest” means the incentive amount payable to the JV 
Manager pursuant to clauses 2(ii), 3(ii) and 4(ii) of the distributions 
waterfall above. 

“Distributable Cash from Capital Transactions” means the gross cash 
revenues received by the Joint Venture related to a JV Capital 
Transaction (as defined below) and all refinancing of existing 
indebtedness of the Joint Venture to the extent that the proceeds from 
such refinancing exceed the amount of the existing indebtedness which 
is the subject of such refinancing, less: (i) all reasonable and customary 
cash expenditures incurred or to be incurred in connection with any 
such transactions; (ii) all seller or lessor concessions incurred or 
granted in connection with such JV Capital Transaction; (iii) the 
complete satisfaction of any indebtedness of the Joint Venture and 
other debt service payments made in accordance with the terms of any 
loans to the Joint Venture; and (iv) such reserves as may be determined 
by the JV Manager. 

“Distributable Cash from Operations” means the gross cash proceeds 
received by the Joint Venture from all sources, other than JV Capital 
Transactions, less (i) the portion thereof used to pay for all Joint 
Venture operating expenses; (ii) the complete satisfaction of any JV 
Member Loans (including accrued interest); (iii) other debt service 
payments made in accordance with the terms of any loans to the Joint 
Venture; and (iv) reserves for capital improvements, replacements 
and/or contingencies required by any applicable loan documents or as 
determined by the JV Manager.  Distributable Cash from Operations 
will not be reduced by depreciation, amortization, cost recovery 
deductions or similar allowances, but will be increased by any use of 
reserves previously not included in Distributable Cash from 
Operations.  Neither a reimbursement to a JV Member for expenditures 
properly considered as costs or expenses of the Joint Venture, nor the 
payment by the Joint Venture of any fee to a JV Member, nor the 
repayment by the Joint Venture of any loan made to it by a JV 
Member, nor the payment of any interest on any such loan, is to be 
considered a distribution of Distributable Cash from Operations to a JV 
Member and the JV Manager may make any such reimbursement, 
payment or repayment prior to any distribution of Distributable Cash 
from Operations to any JV Member.  

“Internal Rate of Return” means, with respect to a non-Affiliated JV 
Member (as defined below), the discount rate at which the net present 
value of the non-Affiliated JV Member’s applicable capital 
contributions to the Joint Venture and the distributions from the Joint 
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Venture to the non-Affiliated JV Member equals zero, calculated for 
each such capital contribution or distribution from the date such capital 
contribution or distribution is treated as made as provided below. For 
purposes of making the foregoing computation, each applicable capital 
contribution and each distribution shall be deemed made on the day 
such contribution or distribution was made.  The Internal Rate of 
Return shall be calculated using the XIRR function in Microsoft Excel. 

“JV Capital Transaction” means any of (a) a transaction pursuant to 
which indebtedness secured by the Property and/or Project, if any, is 
refinanced, (b) a sale or exchange of all or a part of the Property and/or 
Project or (c) the condemnation or casualty of all or a part of the 
Property and/or Project.  

Joint Venture 
Distributions and 
Carried Interest:  

Except as provided in “Joint Venture Distributions Upon a Recalibration 
Event” below, Distributable Cash from Operations and Distributable 
Cash from a Capital Transaction, will initially be apportioned among 
the JV Members (including the JV Manager and any Affiliated JV 
Members) pro-rata in accordance with their ownership percentages.  
Distributable Cash from Operations and Distributable Cash from a 
Capital Transaction initially apportioned to the JV Manager and any 
Affiliated JV Members will be distributed in accordance with their 
respective ownership percentages, and Distributable Cash from 
Operations and Distributable Cash from a Capital Transaction initially 
apportioned to each JV Member (other than the JV Manager or any 
Affiliated JV Members) (the “non-Affiliated JV Members”) will be 
reduced by the amount of any Management Fees the Joint Venture paid 
with respect to each such non-Affiliated JV Member’s capital 
contributions and then distributed after first distributing any tax 
distributions then due in the following order of priority:   

1. First, 100% to such non-Affiliated JV Member until such 
non-Affiliated JV Member has received an Internal Rate of 
Return of 7%; 
 

2. Second, (i) 80% to such non-Affiliated JV Member, and (ii) 
20% to the JV Manager (as part of its Carried Interest), until 
such non-Affiliated JV Member has received an Internal Rate 
of Return of 10%; 
 

3. Third, (i) 70% to such non-Affiliated JV Member, and (ii) 
30% to the JV Manager (as part of its Carried Interest), until 
such non-Affiliated JV Member has received an Internal Rate 
of Return of 12%; and 
 

4. Thereafter, (i) 60% to such non-Affiliated JV Member, and 
(ii) 40% to the JV Manager (as part of its Carried Interest). 
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No Carried Interest or Management Fee (as defined above on page 26) 
will be charged to the JV Manager or any Affiliated JV Member.   

Carried Interest for Services.  The JV Manager will be authorized to 
make an election, on behalf of itself and of all JV Members, to have the 
“Safe Harbor” of Section 3.03 of IRS Notice 2005-43 (the “Notice”) 
(or the corresponding provision in any Revenue Procedure or 
regulation issued pursuant to the provisions of such Notice) (the “Safe 
Harbor”) apply irrevocably with respect to all interests transferred in 
the Joint Venture in connection with the performance of services by a 
party hereto or by a JV Member (including any Carried Interest of the 
JV Manager in the Joint Venture) in a JV Member capacity or in 
anticipation of becoming a JV Member (such election, the “Safe 
Harbor Election”).  All JV Members will agree that the “liquidation 
valuation” method (as described in the Notice) will be used for valuing 
all such interests (and that a zero fair market value liquidation value 
will be used for such interests when such interests are first issued to 
them by the Joint Venture).   

Carried Interest Tax Distributions.  To the extent that the distribution 
priorities described above do not provide cumulative distributions of 
Carried Interest to the JV Manager, as of the end of any calendar 
quarter in an amount at least equal to the federal and state taxes that 
would (based on the assumptions below) be deemed to be payable by 
the JV Manager on the cumulative taxable income of the Joint Venture 
allocated to the JV Manager with respect to its Carried Interest as of 
the end of such quarter (determined by assuming that the JV Manager 
is an individual subject to the highest rate of federal and state taxation 
applicable to individuals residing in the State of New York and taking 
into account the character of income allocated to the JV Manager and 
any portion of amounts allocated to the JV Manager that are treated as 
ordinary income by reason of services provided to the Joint Venture by 
the JV Manager or its affiliates, any loss limitations contained in Code 
Section 470 restricting the ability to deduct Joint Venture losses or 
deductions allocated to the JV Manager) (the “Carried Interest Tax 
Liability”), then the JV Manager has the right to elect to cause a Joint 
Venture distribution to be made to the JV Manager for such quarter 
equal to its Carried Interest Tax Liability (the “Carried Interest Tax 
Distribution”). Carried Interest Tax Distributions will be treated as 
advance payments by the Joint Venture of the Carried Interest, and will 
reduce future payments thereof (but will not be repayable to the Joint 
Venture by the JV Manager).  
    

Recalibration Event: Upon achieving Stabilization (as defined below) or upon a refinance 
of the Bank Loan (a “Recalibration Event”), the JV Manager may, 
but is not obligated, to send a notice to the JV Members (a 
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“Recalibration Notice”) with the JV Members’ recalibrated sharing 
ratios with respect to all distributions of Distributable Cash from 
Operations and Distributable Cash from a Capital Transaction as 
described herein (the “Recalibrated Percentages”).  Upon the 
determination of the Fair Market Value (as defined below), each JV 
Member’s Recalibrated Percentage shall be a percentage equal to the 
quotient obtained by dividing (i) the amount of cash such JV Member 
would receive under the distribution waterfall in “Joint Venture 
Distributions and Carried Interest” if the Project and Property were 
sold for cash as of the date of the Recalibration Event at a price equal 
to the Fair Market Value, all indebtedness and other liabilities of the 
Joint Venture were repaid in full, and all remaining cash was then 
distributed to the JV Members, by (ii) the total equity in the Project 
(and Property) (determined as (a) the Fair Market Value of the Project 
and Property less (b) (1) the total indebtedness on the Project and/or 
Property and (2) any other liabilities of the Joint Venture).   

“Stabilization” means the first date on which not less than ninety 
percent (90%) of the multifamily units to be constructed on the 
Property (excluding the five (5) affordable units to be constructed on 
the Property), have been occupied for a period of at least three (3) 
consecutive calendar months under written leases with initial terms of 
not less than one (1) year at market rental rates.   

“Fair Market Value” means the fair market value of the Project and 
Property as determined in the following manner: (a) if the 
Recalibration Event occurs as a result of the refinancing of the Bank 
Loan, then the Fair Market Value shall be the amount set forth in the 
final appraisal obtained in connection with such refinancing; or (b) in 
all other circumstances, but subject to the broker opinion of value 
process set forth below, the Fair Market Value of the Project shall be 
the amount approved by a majority vote of the JV Members.  If the JV 
Members cannot agree upon the Fair Market Value within 10 days 
after delivery of the Recalibration Notice, the JV Manager, on the one 
hand, and the non-Affiliated JV Members, on the other hand (acting by 
majority vote), will each select a licensed, nationally-recognized 
commercial real estate broker with at least 10 years’ experience 
valuing real estate properties similar to the Property and Project to 
determine the fair market value of the Property and Project.  Each 
broker shall furnish a written broker opinion of value (a “BOV”) within 
30 days.  If both brokers timely submit a BOV and the two BOVs 
differ by less than 10% of the lower BOV submitted, the average of the 
two shall constitute the Fair Market Value.  If the two BOVs differ by 
more than 10% of the lower BOV submitted, then the two brokers shall 
select a third broker who shall submit a BOV.  If the fair market value 
as determined by the third BOV is within 10% of the average of the 
first two BOVs, then the third BOV will be averaged with the two 
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previous BOVs and the result will constitute the Fair Market Value; if 
the fair market value as determined by the third BOV is not within 
10% of the average of the first two BOVs, then the Fair Market Value 
will be determined by calculating the average of the two numerically 
closest values of the three BOVs.  The fees and expenses of each 
broker shall be paid by the Joint Venture.   

Joint Venture 
Distributions Upon a 
Recalibration Event: 

Once Recalibration Percentages are determined, all distributions of 
Distributable Cash from Operations and Distributable Cash from a 
Capital Transaction after the Recalibration Event shall be distributed 
in proportion to their Recalibrated Percentages. 

Withdrawal and 
Transfer: 

Generally, JV Members may not voluntarily withdraw or resign from 
the Joint Venture.  JV Members also may not transfer any of their 
interest, rights, or obligations in and to the Company without the prior 
written consent of the JV Manager, which shall not be unreasonably 
withheld. 

Reports: At the expense of the Joint Venture, the JV Manager will provide 
quarterly reports regarding the Project’s performance, including, each 
as applicable (1) detailed financial statements, including (as 
applicable), a balance sheet, income statement, statement of cash 
flows, trailing 12-month income statement, mortgage statement, bank 
reconciliations, and general ledger, (2) rent roll, and (3) leasing 
updates. 
 
At the expense of the Joint Venture, the JV Manager will also provide 
an annual operating plan and budget for the Project, to be issued no 
later than November 30th of each calendar year. 
 
Notwithstanding the foregoing, to the extent applicable, at the expense 
of the Joint Venture, the JV Manager will promptly notify the JV 
Members of any material developments concerning the Project, 
including but not limited to any instance where distributions are less 
than the amount stated on the previously provided pro formas, any 
material notice from any lender secured by the Property, including with 
respect to any of the loan covenants, any violations of governmental 
requirements, any material litigation, and any bona fide offers to 
purchase the Property. 
 

JV Side Letters: The JV Manager may, on its own behalf or on behalf of the Joint 
Venture, enter into a side letter or similar written agreement (“JV Side 
Letters”) with one or more Joint Venture investors without the 
approval of any other JV Member (including the Company) that has 
the effect of establishing rights under, or altering or supplementing the 
terms of, the JV Agreement.  
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Removal of the JV 
Manager: 

The JV Manager may be removed by the JV Members holding at least 
50% of the ownership percentages of the JV Members (exclusive of the 
JV Manager), but only for Cause (as defined above on page 21). 

Governing Law: Delaware 

Further Information 

Prospective Investors are invited to meet with the Manager for a further explanation of the terms 
and conditions of this offering of the Units of the Company and to obtain any additional information 
they deem necessary to the extent the Manager possesses such information or can acquire it without 
unreasonable effort or expense.  Requests for such information should be directed to: 

Gordon Road Capital Fund Manager LLC 
Attn:  Justin Coulter and Martin Pawlik 
27 E 28th Street, 17th Floor 
New York, New York  10016 
Email: Justin.coulter@gordonroadcapital.com 
           Martin.pawlik@gordonroadcapital.com 

 

  

mailto:Justin.coulter@gordonroadcapital.com
mailto:Martin.pawlik@gordonroadcapital.com
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Sources and Uses 

The following tables illustrate the Company’s estimated uses, fees and expenses (rounded) to be 
paid out of the offering proceeds to the Company and the Joint Venture’s estimated expenses 
(rounded) and use of proceeds from the debt and equity investments made in the Joint Venture.  
It is emphasized that such estimated use of proceeds is subject to change based on actual 
costs and expenses incurred and other factors.  Because the amounts in the tables are 
estimates, these amounts may not accurately reflect the actual use of the offering proceeds.  

Company 

Sources of Funds: 

   Investor Member Capital Contributions3 $15,000,000 

Total Sources $15,000,000 

Uses of Funds: 

   Organizational and Offering Expenses4 $640,000 

   Capital Contribution to the Joint Venture $14,360,000 

Total Uses $15,000,000 
 

Joint Venture 

Sources of Funds: 

   Capital Contribution from Company $14,360,000 

   Capital Contributions from GRC QOF and BPC Trust5  $2,247,036 

   Construction Loan $19,981,391 

Total Sources $36,588,426 

Uses of Funds: 

  Land Acquisition6 $7,092,073 

  Development Fee7 $1,298,463 

  Hard Costs $23,318,510 

  Contingency (Vertical and Horizontal) $1,311,910 

                                                 
3 Reflects the “Maximum Offering Amount” (as defined on page 16 under “Summary of Principal Terms – The 
Offering”).   
4 Includes estimated RM Technologies Fees, which are subject to change. 

5 Reflects GRC QOF’s and BPC Trust’s capital contributions to the Joint Venture made prior to the date of this 
Memorandum as well as anticipated capital contributions to the Joint Venture.   
6 Includes the purchase price of the Property ($6,750,000), as well as property taxes, title, and other closing costs 
previously paid by the Joint Venture from the proceeds of the QOZB Loans. 
7 The Development Fee is equal to 5% of hard costs, contingency and certain soft costs (FF&E, architect and 
engineering costs, permits and fees, insurance, and marketing). 
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  Financial Costs (including Interest and Operating  
  Reserves) $3,567,470 

Total Uses $36,588,426 
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Conflicts of Interest 

The Manager will endeavor to ensure that any conflicts of interest are resolved fairly.  
The Manager is accountable to the Company as a fiduciary and, consequently, must exercise 
good faith and integrity in managing the Company’s affairs and in resolving questions involving 
potential and actual conflicts of interest.  This duty exists in addition to the various duties of, and 
limitations on, the Manager set forth in this Memorandum and the LLC Agreement.  The 
Manager will endeavor to conduct the affairs of the Company in a manner fully consistent with 
its fiduciary obligations.   

Other Investments and Activities   

Conflicts of interest may arise from the fact that the Manager and its affiliates currently 
provide, and may in the future continue to provide, investment management services to clients 
other than the Company, including, without limitation, investment funds, separately managed 
accounts, and proprietary accounts (collectively, “Other Accounts”).  The Company will not 
typically have a direct or indirect interest in any Other Accounts. 

Other Accounts may have investment objectives, programs, strategies, and positions that 
are similar to or may conflict with those of the Company, or may compete with or have interests 
adverse to the Company.  Such conflicts could affect the prices and availability of assets in 
which the Company invests.  Even if an Other Account has investment objectives, programs, or 
strategies that are similar to those of the Company, the Manager may give advice or take action 
with respect to the investments held by, and transactions of, the Other Accounts that may differ 
from the advice given or the timing or nature of any action taken with respect to the investments 
held by, and transactions of, the Company due to a variety of reasons, including, without 
limitation, differences between the investment strategy, financing terms, regulatory treatment, 
and tax treatment of the Other Accounts and the Company.  The Company was formed 
principally to invest in the Project.  Such investment will occur through the Joint Venture.  Net 
Proceeds from a Capital Transaction (as defined above on page 18) from the Project may result 
in the Manager redeploying such capital in different investment opportunities, which may also 
involve joint venture structures, and which may further involve joint ventures with Other 
Accounts.  As a result of the preceding factors, while there may be some overlap between the 
Company’s investments and the investments of Other Accounts, the Company and an Other 
Account may have substantially different portfolios and investment returns.  Conflicts of interest 
may also arise when the Manager makes decisions on behalf of the Company with respect to 
matters where the interests of the Manager or one or more Other Accounts differs from the 
interests of the Company. 

As noted, the principal objective of the Company is to invest in the Project.  However, 
the Manager may have the opportunity to reinvest Net Proceeds from a Capital Transaction, in 
which case the Manager and its affiliates will have no obligation to purchase or sell a QO Zone 
Property for, enter into a transaction on behalf of, or provide an investment opportunity to the 
Company solely because the Manager or its affiliates purchase or sell the same QO Zone 
Property for, enter into a transaction on behalf of, or provide an opportunity to an Other Account.  
Such determination will be made in the reasonable determination of the Manager based on the 
suitability, practicality, and desirability of such investment, transaction, or opportunity for the 
Company and its Members. 
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Lack of Exclusive Time Commitment 

The Manager, its affiliates, and personnel will devote as much of their time to the 
activities of the Company as they deem necessary and appropriate.  The Manager, its affiliates, 
and personnel will not be restricted from forming Other Accounts, from entering into other 
investment advisory relationships, or from engaging in other business activities, even if such 
activities may be in competition with the Company and/or may involve substantial time and 
resources of the Manager, its affiliates, or personnel.  The Manager’s management team may be 
substantially the same as that of other investment vehicles (including QO Funds) sponsored by 
affiliates of the Manager.  These activities could be viewed as creating a conflict of interest in 
that the time and effort of the Manager, its affiliates, and personnel will not be devoted 
exclusively to the business of the Company but will be allocated between the business of the 
Company and the management of Other Accounts and businesses. 

Voting and Decision-Making   

The Manager is wholly owned and controlled by the JV Manager.  The JV Manager is 
managed by its managing members: (i) GRC Missing Middle II LLC, a Delaware limited 
liability company, which is equally owned and controlled by Justin P. Coulter, a New York 
resident (“J. Coulter”) and Martin J. Pawlik, a New York resident (“Pawlik”); (ii) Stewart 
Holdings II, LLC, a Delaware limited liability company, which is wholly owned and controlled 
by Rob Stewart, a Florida resident (“Stewart”); and (iii) the BPC Trust, which is controlled by its 
trustee, Brian Coulter, a Florida resident (“B. Coulter” and together with J. Coulter, Pawlik, and 
Stewart, the “Principals”).  As a result, the Manager’s management team will control both the 
day-to-day business decisions of the Company as well as the Joint Venture.  This may present a 
conflict of interest on the part of the Manager’s principals with respect to the making of business 
decisions as between the Company and the Joint Venture.  

Investments by the Affiliates of the Manager in the Company and Other Accounts 

Subject to applicable regulatory restrictions, one or more affiliates or personnel of the 
Manager may choose to personally invest, directly and/or indirectly, in the Company and/or 
Other Accounts.  Any such person may be in possession of information relating to the Company 
and the Other Accounts that may not be available to other Members and prospective Members.  

Transactions with the Manager or Affiliates of the Manager  

As noted above on page 26 under “Summary of Principal Terms – Joint Venture Fees – 
Development Fee” (page 28), the Joint Venture is expected to engage the JV Manager (and/or its 
affiliates or designees) to provide development services related to the Project.  In consideration 
for such services, the Joint Venture will pay to the JV Manager (and/or designees) an aggregate 
fee equal to 5% of hard costs, contingency and certain soft costs (FF&E, architect and 
engineering costs, permits and fees, insurance, and marketing) (estimated to be $1,298,463) (the 
“Development Fee”).  The Development Fee will be paid regardless of the level of experience, 
expertise or the actual fair value of services rendered. Although the Development Fee is intended 
to reflect an average or blended rate (i.e., one that takes into account variable hourly rates, and 
attempts to anticipate time allocated to the Joint Venture by professionals of various experience 
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and expertise), such fee is based on assumptions and thus have inherent limitations. Therefore, 
while in some instances the Joint Venture may benefit from such predetermined fee, in other 
instances, the Joint Venture may pay more for these services than if a rate tied to experience 
level had been used.    

While the Manager believes that: (a) the responsiveness and synergies of doing business 
with related parties would provide a superior result for the Company, the Joint Venture, and the 
Project, or the applicable affiliate; and (b) it is intended that such service or transaction will be 
structured in a manner that aligns the interests of the Company, the Joint Venture, the Project and 
the applicable affiliate, as applicable, it is possible for conflicts to arise between the interests of 
the affiliate providing such service or activity and the Manager, the Company, the Joint Venture, 
the Project, the Members, or their affiliates. For example, the termination of an affiliate 
performing related-party work may trigger a termination or cancellation fee.  

Outside of the disclosures made herein (or as otherwise set forth in the LLC Agreement 
or JV Agreement)  regarding transactions between the Company, the Manager, the Joint Venture, 
the JV Manager and any affiliates thereof, any transactions between the Company, the Manager, 
the Joint Venture, the JV Manager and any affiliates thereof will be structured based on 
prevailing market terms offered by third parties of similar experience and quality.  

Diverse Investor Group 

The Members may have conflicting investment, tax, and other interests with respect to 
their investments in the Company, Joint Venture and Project.  In addition, the Company and its 
Members may have conflicting investment, tax, and other interests with respect to the Joint 
Venture and the Project (or other investments acquired through the reinvestment of Net Proceeds 
from a Capital Transaction).  The conflicting interests of individual investors may relate to or 
arise from, among other things, the nature of the investments made by the Company, the 
structuring or the acquisition of the investments, and the timing of disposition of the investments.  
As a consequence, conflicts of interest may arise in connection with decisions made by the 
Manager and its affiliates, that may be more beneficial for one investor or investor group than for 
another investor or investor group, especially with respect to investors’ individual tax situations.  
The Manager will consider the investment and tax objectives of the Company and its Members 
as a whole, not the investment, tax, or other objectives of any Member individually. 

Carried Interest 

The existence of the JV Manager’s Carried Interest may create an incentive for the JV 
Manager to make riskier or more speculative decisions on behalf of the Joint Venture than would 
be the case in the absence of this arrangement.  Riskier actions on behalf of the Joint Venture 
could result in the Company suffering a loss of capital on its investments, which in turn would 
adversely impact cash available for distribution to the Members and the value of an investment 
in the Company. For a description of the JV Manager’s Carried Interest, see “Summary of 
Principal Terms – Joint Venture Distributions and Carried Interest” (page 28). 

If distributions are made of property other than cash, the amount of any such distribution 
will be accounted for at the fair market value of such property as determined by the Manager in 
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accordance with procedures set forth in the LLC Agreement.  An independent appraisal will not 
be required and is not expected to be obtained.     

Legal Counsel 

Morris, Manning & Martin, LLP (“MMM”) represents the Manager and JV Manager in 
connection with the organization and operation of the Company and Joint Venture and will 
continue to represent the Manager, the JV Manager, the Company, and the Joint Venture from 
time to time on ongoing matters.  It does not represent the Investors, either individually or 
collectively, nor is it anticipated that the Company or Joint Venture will engage its own separate 
counsel with respect to these matters.  MMM will not furnish the Company or Investors any 
legal opinions and has not passed upon the adequacy or accuracy of this Memorandum or the 
fairness of the disclosures herein.  Prospective Investors must consult with their own counsel 
with respect to these matters. 

Manager’s Role as the Partnership Representative in Audit Proceedings   

The Manager will serve as the Company’s “partnership representative” in administrative 
and judicial proceedings involving the IRS or other tax authorities.  Because such proceedings 
may impact other entities for which the Manager or its affiliates may also serve as manager or 
sponsor, a conflict of interest may arise between the Company and such other entities.  The 
Manager’s positions taken during such proceeding may be advantageous to one or more of the 
other entities, but detrimental to the Company or its Members.  Because the JV Manager will 
serve as the Joint Venture’s “partnership representative,” similar risks apply to the Joint Venture 
and the JV Members.  

*** 

BY ACQUIRING UNITS IN THE COMPANY, EACH MEMBER WILL BE DEEMED 
TO HAVE ACKNOWLEDGED THE EXISTENCE OF THE ACTUAL AND 
POTENTIAL CONFLICTS OF INTEREST DESCRIBED IN THIS MEMORANDUM 
AND TO HAVE WAIVED ANY CLAIM ARISING FROM THE EXISTENCE OF ANY 
SUCH CONFLICT OF INTEREST. 
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Risk Factors 

An investment in the Company is highly speculative and involves a high degree of risk, 
including the risk of loss of a Member’s entire investment. An investment in the Company is 
suitable only for sophisticated investors who fully understand and are capable of bearing the 
risks of an investment in the Company as a Member.  No guarantee or representation is made 
that the Company will achieve its investment objectives or that Members will receive a return of 
their capital.  The following risks should be carefully evaluated before making an investment in 
the Company. 

The following does not purport to be a complete explanation of the risks involved in an 
investment in the Company.  Prospective Investors should read this Memorandum, the LLC 
Agreement, the JV Agreement, and the Subscription Agreement in their entirety and consult with 
their own advisers before deciding whether to invest in the Company.  The use of “we” and 
“our” in this section shall be interpreted to mean the “Company” and the “Manager” as 
appropriate, and the use of “you” should be interpreted to mean the “Investor” or “prospective 
Investor” as appropriate.   

Risks Relating to Qualified Opportunity Zone Incentive    

The following terms shall have the following meanings for purposes of this section of the 
Memorandum: 

 “Capital Gain Investor” means an eligible investor with eligible capital gains that may, 
pursuant to the QOZ Incentive, defer, and in some cases permanently exclude, a portion of the 
deferred gains by investing those gains in the Company.   

 “Inclusion Event” means the date a taxpayer sells or exchanges its interest in the QO 
Fund or experiences another event that triggers the recognition of all or a portion of the deferred 
gain under the QOZ Incentive. 

 “Property” or “Project” means that certain real property located at 2701 Rozzelles Ferry 
Road, Charlotte, North Carolina 28208, together with any improvements currently situated 
and/or constructed thereon and personal property located thereon.  

 “QO Fund” means a “qualified opportunity fund” as such term is defined in Code 
Section 1400Z-2(d), as may be modified by any guidance prescribed thereunder, including 
without limitation, the Regulations. 

 “QOZ Business” means a “qualified opportunity zone business,” as defined in Code 
Section 1400Z-2(d)(3), as may be modified by any guidance prescribed thereunder, including 
without limitation, the Regulations. 

 “QOZ Business Property” means “qualified opportunity zone business property,” as 
defined in Code Section 1400Z-2(d)(2)(D), as may be modified by any guidance prescribed 
thereunder, including without limitation, the Regulations. 
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 “QO Zone” means a “qualified opportunity zone” as defined in Code Section 1400Z-1, as 
may be modified by any guidance prescribed thereunder, including without limitation, the 
Regulations. 

“QO Zone Property”  means an asset that is “qualified opportunity zone stock,” a 
“qualified opportunity zone partnership interest,” or “qualified opportunity zone business 
property,” as those terms are defined in Code Sections 1400Z-2(d)(2)(B) – (D), as may be 
modified by any guidance prescribed thereunder, including without limitation, the Regulations. 

 “Regulations” means the federal income tax regulations, including temporary 
regulations, promulgated under the Code, as such regulations may be amended from time to time 
(including corresponding provisions of succeeding regulations).   

Open questions still exist regarding the QOZ Incentive.   

The Qualified Opportunity Zone program is a relatively new tax incentive established by 
the Tax Cuts and Jobs Act of 2017 (P.L. 115-97), signed into law on December 22, 2017 (the 
“2017 Tax Act”), in particular pursuant to Code Sections 1400Z-1 and 1400Z-2 (the “QOZ 
Incentive”). On October 19, 2018 and April 17, 2019, the Treasury Department issued proposed 
regulations (collectively, the “Proposed Regulations”) dealing with some of the many issues 
posed by the inconsistencies and vagaries of the legislation enacting the QOZ Incentive.  On 
December 17, 2019, the Treasury Department released final regulations addressing comments 
received in response to the Proposed Regulations (the “Final Regulations”) as well as some 
“Frequently Asked Questions” relating to the Final Regulations.  On April 1, 2020 and August 5, 
2021, the Treasury Department released corrective amendments to the Final Regulations (the 
“Corrective Amendments”), which apply as if the amendments had been included in the Final 
Regulations.  The Internal Revenue Service (the “IRS”) has also addressed additional questions 
through the issuance of some general “Frequently Asked Questions,” a revenue ruling, and IRS 
tax forms applicable to the QOZ Incentive.    

  The Final Regulations, which merge and in some cases modify the Proposed 
Regulations, became effective on March 13, 2020 (the “Regulations Effective Date”).  The Final 
Regulations do not include a grandfathering clause, so all taxpayers must apply the Final 
Regulations for tax years beginning after the Regulations Effective Date.  Because the Manager 
formed the Company after the Regulations Effective Date, the Proposed Regulations are not 
discussed except in limited circumstances.   

Importantly, while the Explanation of Provisions to the Final Regulations provides that 
the IRS and Treasury Department are developing additional guidance (including instructions 
regarding QO Fund self-decertification and guidance with respect to the QO Fund penalty for 
failing the 90% Asset Test (defined below on page 45)), it is unclear whether and when 
additional guidance will be issued.  As such, there can be no assurance of when such guidance 
will be issued, if at all.  In addition, while most commentators have generally viewed the 
guidance as taxpayer friendly, a few elements were not.8  There can be no assurance that further 
                                                 
8 For example, see the risk factor “The Company may invest in QO Zone Property at a disadvantageous time or on 

undesirable terms to satisfy the 90% Asset Test” on page 50. 
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guidance will generally continue in a taxpayer-friendly manner.  Depending on any forthcoming 
guidance, the anticipated tax benefits of an investment in the Company may be more difficult to 
achieve, and the Company could be subject to monthly penalties, as described below on page 45 
in the risk factor titled “There can be no assurance that the Company will satisfy the 90% Asset 
Test, and the Company may be subject to penalties for failing to satisfy the 90% Asset Test”.    

Specific risks relating to unanswered questions about the QOZ Incentive are described in 
this section.  Prospective Investors, particularly prospective Capital Gain Investors, should be 
aware that this list is not, and is not intended to be, an exhaustive list or a comprehensive 
description of the types of risks that a Capital Gain Investor of the Company may encounter 
regarding the QOZ Incentive.  A summary of the QOZ Incentive, based on Code Sections 
1400Z-1 and 1400Z-2, the Final Regulations, and the IRS Revenue Ruling 2018-29 (released on 
the same date as the October 19, 2018 proposed regulations) (the “Revenue Ruling”), is included 
in “Material U.S. Federal Income Tax Considerations – Qualified Opportunity Zone Incentive; 
Qualified Opportunity Funds” beginning on page 89. 

PROSPECTIVE INVESTORS ARE STRONGLY ENCOURAGED TO CONSULT 
WITH THEIR TAX ADVISORS REGARDING AN INVESTMENT IN THE COMPANY, 
PARTICULARLY WITH RESPECT TO THE QOZ INCENTIVE. 

If the offering terminates, or if an Investor makes a Capital Contribution to the Company 
outside its 180-day window, prospective Capital Gain Investors may no longer be eligible to 
benefit from the Code Section 1400Z-2 tax incentives.   

If the Manager terminates the offering for any reason, the Manager will return any 
subscriptions to the appropriate investors.  Prospective Capital Gain Investors are particularly 
vulnerable if the offering terminates because a prospective Capital Gain Investor may no longer 
be eligible to make an election pursuant to Code Section 1400Z-2(a).  If the Company returns 
subscriptions to a Capital Gain Investor more than 180 days after such investor must recognize, 
for federal income tax purposes, the capital gain from a sale or exchange of its property to an 
unrelated party, then the investor will be unable to reinvest such gain in another QO Fund and 
benefit from the tax incentives under the QOZ Incentive.   

In addition, the Manager may issue a Capital Call Notice (as defined above on page 16) 
requesting Members make additional Capital Contributions to the Company.  While Members 
are not obligated to fund such additional Capital Contributions, if a Capital Gain Investor elects 
to contribute additional capital outside the 180-day period required for such Capital Gain 
Investor to make an election pursuant to Code Section 1400Z-2(a) with respect to such Capital 
Contribution, then such Capital Gain Investor will be ineligible to benefit from the Code Section 
1400Z-2 tax incentives with respect to such additional contribution.  See the discussion regarding 
Mixed Funds Partners (defined on page 92) under “Material U.S. Federal Income Tax 
Considerations – Qualified Opportunity Zone Incentive; Qualified Opportunity Funds” 
beginning on page 89.  
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A Member intending to qualify as a Capital Gain Investor must satisfy certain requirements.   

A Member desiring to subscribe as a Capital Gain Investor must (i) reinvest eligible gain 
into the Company from the sale or exchange of property to an unrelated party within prescribed 
time periods, generally within 180 days from the date on which the gain from such sale or 
exchange would be recognized for federal income tax purposes9 and (ii) make a timely, 
affirmative election as described under Code Section 1400Z-2(a)(1).   

The Final Regulations and IRS Form 8949 and its instructions released by the IRS 
indicate how a taxpayer may make an election to defer gain pursuant to the QOZ Incentive.  In 
addition, the IRS’ “Frequently Asked Questions” provide how a taxpayer may make an election 
if the taxpayer’s federal information return for the year in which such gains were received is due 
prior to the expiration of the 180-day reinvestment period under Code Section 1400Z-2(a)(1)(A).   

The IRS also released IRS Form 8997 on which an eligible investor in a QO Fund must 
annually report to the IRS his, her or its QO Fund investments.  The Final Regulations provide 
that if an investor fails to comply with the annual reporting requirements for any given tax year 
(which the Manager expects will be accomplished through IRS Form 8997), then such failure 
will result in a rebuttable presumption that the investor has had an Inclusion Event during that 
tax year.  The investor may rebut this presumption either by making the annual report or by 
establishing to the IRS that an Inclusion Event did not occur during that taxable year.   

The Company has no control over whether a Capital Gain Investor complies with any 
such requirements and will rely upon the representations of such Capital Gain Investor of its 
compliance. 

A Capital Gain Investor may be required to recognize, before December 31, 2026, all or a 
portion of the deferred capital gain reinvested in the Company, even if such Member does not 
dispose of its interest in the Company. 

As enacted, the QOZ Incentive statute provides that a taxpayer will recognize the 
deferred capital gain on its “qualifying investment” in a QO Fund in the taxable year that 
includes the earlier of (x) the date on which the qualifying investment is sold or exchanged, or 
(y) December 31, 2026.  The statute did not address dispositions other than sales or exchanges 
(such as gifts, bequests, devises, charitable contributions, abandonments of qualifying 
investments, and transactions involving entities that can have the effect of a termination of the 
taxpayer’s interest in the QO Fund).   

The Final Regulations clarified that a taxpayer need not actually “sell or exchange” its 
interest in the QO Fund to trigger an Inclusion Event.  With respect to a Capital Gain Investor, 
Inclusion Events include, but are not limited to, (i) distributions of cash or other property from 
the Company to the extent the distribution exceeds a Capital Gain Investor’s outside basis in the 
Company (including debt allocated to such Member), (ii) transfers that reduce the Capital Gain 
Investor’s ownership interest in the Company for U.S. federal income tax purposes, and (iii) the 

                                                 
9 As required by Code Section 1400Z-2(a)(1)(A) and Final Regulations Section 1.1400Z2(a)-1(b)(7). 
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decertification of an entity as a QO Fund (regardless of whether such decertification is voluntary 
or involuntary).  Transfers that will reduce a Capital Gain Investor’s ownership interest in the 
Company include transfers by gift, charitable contribution, or divorce, transfers by a Capital 
Gain Investor of all or a portion of its interest in the Company or in a partnership (or limited 
liability company taxed as a partnership) that directly or indirectly holds a qualifying investment 
in the Company, and the termination or liquidation for U.S. federal income tax purposes of the 
Company or Capital Gain Investor.10   

For example, the Company anticipates making distributions to its Members, which may 
include debt-financed distributions. Because a Capital Gain Investor’s initial basis in its Units is 
zero, subject to increase (i) in an amount equal to such Capital Gain Investor’s allocable share of 
non-recourse debt, (ii) the 10% and 5% basis step-up following five- and seven-year holding 
periods (to the extent such five- and seven-year anniversaries occur before December 31, 
2026),11 and (iii) upon an earlier Inclusion Event in an amount equal to the deferred capital gain 
taken into income, as applicable, the Company’s distributions to such Capital Gain Investor may 
exceed such Capital Gain Investor’s outside basis in its Units.  If such distributions exceed a 
Capital Gain Investor’s outside basis in its Units prior to December 31, 2026 (or such later date, 
if modified by Congress) (that is, the distributions trigger an Inclusion Event), then such Capital 
Gain Investor will be required to recognize the deferred gain on the date of the Inclusion Event 
to the extent of such excess.  

Similarly, if a Capital Gain Investor is an entity that is taxed as a partnership for federal 
income tax purposes, and one of the Capital Gain Investor’s partners (or members) disposes of 
its interest in the Capital Gain Investor, then such disposition will be characterized as an 
Inclusion Event.12  Thus, it is possible for the Capital Gain Investor to recognize the deferred 
capital gain reinvested in the Company prior to December 31, 2026 (or such later date, if 
modified by Congress), even if such Capital Gain Investor does not dispose of its direct interest 
in the Company. 

A Capital Gain Investor must hold its interest in the Company for at least 10 years to be 
eligible for all the QOZ Incentive benefits.   

The QOZ Incentive provides significant tax incentives to investors qualifying as Capital 
Gain Investors who hold their investment in the Company (assuming it qualifies as a QO Fund) 
for at least 10 years including (i) temporarily deferring the recognition of capital gain for tax 
purposes, (ii) permanently excluding up to 15% of the original gain contributed to the Company 

                                                 
10 Transfers by a taxpayer to a grantor trust or transfers to a deceased owner’s estate and subsequent distribution by 

the estate to the decedent’s legatee or heir are not considered Inclusion Events. 

11 As described under “Executive Summary –  Summary of QOZ Tax Incentives” beginning on page 10, unless 
Congress extends the December 31, 2026 deadline to recognize deferred gain invested in a QO Fund, or shortens 
the periods for which the 10% and 5% basis step-ups are available, a Capital Gain Investor investing in the 
Company will be ineligible to receive the 10% or 5% step-up in tax basis. 

12 The Final Regulations mandate that the Capital Gain Investor’s partner (or member) that disposes of its interest in 
the Capital Gain Investor must notify the Capital Gain Investor of such disposition.  The Company has no control 
over whether the partner (or member) of such Capital Gain Investor complies with this requirement. 
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from taxation, and (iii) possibly permanently excluding gain attributable to the appreciation of 
the Company’s assets.  A Capital Gain Investor that makes multiple investments in the Company 
may have multiple holding periods in its Units.  This may extend the time period in which a 
Capital Gain Investor must hold its investment in the Company to qualify for all of the QOZ 
Incentive benefits. 

If a Capital Gain Investor sells its Units prior to the end of such ten-year holding period 
(or is a party to an Inclusion Event), such Capital Gain Investor will not be eligible to receive all 
of the tax benefits of investing in a QO Fund.  In addition, depending on when a Capital Gain 
Investor invests in the Company and when the Company dissolves, a Capital Gain Investor may 
lose its eligibility (1) for basis step-ups on any original gain reinvested in the Company and 
removal from taxation of gain; and (2) to elect to permanently exclude capital gains on the 
Company’s appreciation.  For example, unless Congress revises the date on which the deferral 
period terminates (i.e., December 31, 2026), an investor that invests in the Company will not be 
eligible to eliminate from gross income either the additional 10% or 5% of the entire gain 
reinvested in the QO Fund.  As a result, Capital Gain Investors may disagree with the timing of 
liquidation of investments and dissolution of the Company and/or Joint Venture. 

Risks related to an election pursuant to Code Section 1400Z-2(c). 

Pursuant to Code Section 1400Z-2(c), a Capital Gain Investor that holds its investment in 
the Company for a period of at least ten years may affirmatively elect to receive a basis step-up 
in its qualifying investment equal to the fair market value of its qualifying investment (including 
debt) “on the date that the investment is sold or exchanged” (such election, the “10-Year Basis 
Step-Up”).  

It is now clear from the Final Regulations that a Capital Gain Investor can be eligible for 
the 10-Year Basis Step-Up benefit upon either the Company’s disposition of individual 
investments or the Joint Venture’s disposition of individual investments (in either case, 
excluding inventory sold in the ordinary course of such entity’s trade or business) after the ten 
year holding period without the Capital Gain Investor having to sell or exchange its Units in the 
Company (the “Asset-by-Asset Approach”).  It may take years for the Company (or Joint 
Venture) to commence its wind-down at the end of its term and to dispose of all its assets.   Thus, 
a Capital Gain Investor may receive the benefits of the 10-Year Basis Step-Up intermittently as 
assets are sold if the Project is not sold as a whole or if the Company acquires and then 
subsequently disposes of other QO Zone Properties.   

Importantly, as a Capital Gain Investor makes one or more 10-Year Basis Step-Up 
elections in accordance with the Asset-by-Asset Approach, such Capital Gain Investor’s 
qualifying investment in a QO Fund will be reduced.  In other words, if a Capital Gain Investor 
makes a 10-Year Basis Step-Up election and the Company (or Joint Venture) reinvests gain from 
the sale giving rise to the 10-Year Basis Step-Up election, then the Capital Gain Investor will be 
unable to make a 10-Year Basis Step-Up election with respect to the previously excluded gain 
that is reinvested in the new asset.  Accordingly, even if the appreciation on the Capital Gain 
Investor’s investment in the Company is greater upon the sale of such new asset, the Capital 
Gain Investor may be unable to make a 10-Year Basis Step-Up election with respect to the new 
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asset, because the asset may relate to the Capital Gain Investor’s non-qualifying investment in 
the Company.  

There can be no assurance that the Company will satisfy the 90% Asset Test, and the 
Company may be subject to penalties for failing to satisfy the 90% Asset Test.   

Code Sections 1400Z-2(d)(1) and (f) provide that at least 90% of a QO Fund’s assets 
must be QO Zone Property (the “90% Asset Test”) determined by the average of the percentage 
of the QO Fund’s QO Zone Property on the last day of the first six-month period and on the last 
day of each taxable year (or, in the case of the QO Fund’s first taxable year, the end of the QO 
Fund’s first six-month period in that year (if any13) and the last day of the taxable year).  Based 
on the Final Regulations and IRS Form 8996, with respect to the Company, it is anticipated that 
the “90% Asset Test” means 90% of the Company’s assets are QO Zone Properties, as measured 
by the average of the percentage of QO Zone Property held by the Company as of June 30th and 
December 31st of each calendar year (except for the Company’s first taxable year, as noted 
above).  Moreover, the Final Regulations provide that a QO Fund partnership may disregard any 
property received by the QO Fund, such as capital contributions, within the preceding six 
months, so long as the property is continuously held by the QO Fund in cash, cash equivalents, 
or debt instruments with a term of 18-months or less (as measured beginning on the fifth 
business day after the contribution of property to the QO Fund through the applicable testing 
date).   

Additionally, Code Section 1400Z-2(e)(4) provides that the Treasury Department is to 
prescribe regulations to ensure a QO Fund has a “reasonable period” of time to reinvest capital 
proceeds from the disposition of QO Zone Property.  The Final Regulations provide that QO 
Funds have 12 months to reinvest some or all of the proceeds in QO Zone Property for purposes 
of the 90% Asset Test.  If the reinvestment of proceeds is delayed by waiting for governmental 
action, the application for which is complete, the delay does not cause a failure of the 12-month 
requirement.  Moreover, if the reinvestment of proceeds is delayed due to a Federally declared 
disaster, then the QO Fund may receive up to an additional 12 months to reinvest the proceeds 
(for a total reinvestment period of up to 24-months), so long as the QO Fund invests the proceeds 
as originally intended prior to the disaster. 

Although the Manager will use commercially reasonable efforts to cause the Company to 
satisfy the 90% Asset Test, there can be no guarantee that the Company will do so.  If the 
Company fails to satisfy the 90% Asset Test, the Company will be subject to monthly penalties 
(unless the Company can show that such failure is due to reasonable cause and that other 
conditions, as may be specified by the IRS, are met).  Because substantially all of the Company’s 
assets are anticipated to be invested in the Joint Venture, if the Joint Venture fails to qualify as a 
QOZ Business, the Company will likely fail the 90% Asset Test.  See “The Company may invest 
in businesses that fail to qualify as QO Zone Businesses” below on page 50. 

                                                 
13 If a QO Fund elects to be classified as such after June 30 in its first taxable year, the only measurement date in the 

QO Fund’s first taxable year would be December 31. 
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Any penalty to which the Company is subject will be borne by and allocated to the 
Members, or to the extent allowed under forthcoming guidance and the Manager deems 
appropriate, the Capital Gain Investors only.  If the Company has sufficient funds and it would 
not be disadvantageous from a tax perspective to the Company or its Members, both to be 
determined in the Manager’s sole and absolute discretion, then the Company will make a 
distribution to the Members up to the amount of the penalty allocated to the Members.  There can 
be no guarantee that the Company will have sufficient capital to make such distribution, 
however.  Moreover, neither the Manager nor its affiliates will have any obligation to indemnify 
the Members for paying such penalties.   

The Company may be particularly susceptible to adverse market conditions in QO Zones.  

The Property is located in a QO Zone, and future investments (if any) of the Company 
are likely to be located in one or more QO Zones.  Because QO Zones are limited to specifically 
designated low-income census tracts and contiguous tracts, the Company’s investments may be 
limited in value and appreciation.  It is not expected that the Company will hold more than one 
investment at any point in time, and, therefore, the Company will not be diversified.  
Accordingly, the Company is more susceptible to adverse market conditions in the applicable 
QO Zone in which the Property (or a future investment) is located.  Adverse economic 
developments in such QO Zone could materially and adversely affect us.  

The Property is located in Charlotte, North Carolina.  As a result, all of the Joint 
Venture’s revenue is expected to be derived from the single market of Charlotte, North Carolina.  
Thus, unless the Joint Venture sells the Property and the Manager elects to reinvest the proceeds 
in one or more QO Zone Properties to maintain the gain deferral or to obtain the 10-Year Basis 
Step-Up, it is anticipated that the Company’s assets will be entirely concentrated in a single 
geographic area.  A downturn in the economy of Charlotte, North Carolina or this particular 
market, or the impact that a downturn in the overall national economy may have upon this 
economy, could result in reduced demand for the Property. 

In addition, a significant economic downturn over a period of time could result in an 
event or change in circumstances that would impair the value of investments.  An impairment 
loss is recognized if the carrying amount of the asset (1) is not recoverable over its expected 
holding period and (2) exceeds its fair value. There can be no assurance that we will not take 
charges in the future related to the impairment of an investment. Any future impairment could 
have a material adverse effect on our results of operations and our ability to achieve targeted 
returns, as well as on the value of your investment in the Company. 

The Company may not have sufficient cash flow to make distributions on or before the date 
tax is due with respect to the deferred gain.  

Members who timely invest in the Company with capital gain from the sale or exchange 
of property to an unrelated party and elect to defer the recognition of such gain pursuant to Code 
Section 1400Z-2 (i.e., Capital Gain Investors) will be required to include in income such 
deferred gain no later than the Member’s tax year ending December 31, 2026 (unless such date is 
revised by Congress).  In addition, even if the Company reinvests proceeds from the disposition 
of the Property (or subsequent QO Zone Property) within the 12-month reinvestment period 
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described above, Capital Gain Investors will still be allocated their proportionate share of gain 
and loss from such disposition.  As a result, Capital Gain Investors may receive phantom income 
as a result of such transactions and be obligated to pay income tax without receipt of 
corresponding distributions from the Company. 

The Company is not required to, and does not intend to, make a special tax 
distribution to Capital Gain Investors to cover any portion of such tax liabilities.  Since the 
Units are not liquid and the life of the Company is expected to extend past December 31, 2026, 
each Capital Gain Investor should have access to financial resources outside of the Company in 
order to pay these taxes.  If the Manager causes the Company to make distributions, the 
Company may not have sufficient distributable cash to cover such Capital Gain Investor’s tax 
liability or to make a distribution at that time.  The Capital Gain Investors will be obligated to 
pay their tax liabilities regardless, and failure to pay such taxes may result in interest and 
penalties due to the IRS. 

The gain reinvested in a QO Fund may be taxed at a higher rate than those in effect in the 
year the Capital Gain Investor realized such gains. 

Capital Gain Investors will be required to include in income the deferred capital gain 
reinvested in the Company on the earlier to occur of the date on which an Inclusion Event occurs 
or December 31, 2026 (unless such date is revised by Congress).  The Final Regulations clarify 
that the tax attributes of the deferred gain are preserved through the deferral period, including 
those attributes taken into account by Code Section 1(h) (titled “Maximum Capital Gains 
Rates”).  Nonetheless, the Final Regulations provide that the tax rate applicable to the deferred 
gain will be the tax rate in effect for the year of recognition.  Tax rates may change between the 
year the deferred gain is reinvested in the Company and the year in which such gain must be 
recognized.  Therefore, the reinvested gain may ultimately be taxed at higher tax rates than those 
in effect in the year the Capital Gain Investor actually realizes such gain. 

The Manager has limited experience investing in low-income areas with the QOZ Incentive.  

The QOZ Incentive incentivizes investments in specifically designated low-income 
census tracts and contiguous tracts to such low-income census tracts.  Although the Principals 
have significant experience investing in both real estate and non-real estate projects, including 
experience investing in low-income areas, because the QOZ Incentive was recently created by 
Congress, the Manager and its affiliates have limited prior experience operating a QO Fund and 
satisfying the requirements of the QOZ Incentive.  

The Company may fail to certify as a QO Fund or may be decertified as a QO Fund.   

Based on the Final Regulations and IRS Form 8996 released by the IRS, an eligible 
taxpayer self-certifies itself as a QO Fund by completing IRS Form 8996 and attaching the form 
to the taxpayer’s timely filed (including extensions) federal information return for the taxable 
year.  If the Company fails to complete and attach the self-certification form for any taxable year, 
or if the Company fails to timely file (including extensions) its federal information return, then 
the Company may not qualify as a QO Fund for the applicable taxable year.  Additionally, while 
the Proposed Regulations noted that future regulations will address conduct that may lead to 
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decertification of a QO Fund, the Final Regulations only provided minimal guidance regarding a 
QO Fund’s voluntary self-decertification.  The Treasury Department has “reserved” the section 
of the Final Regulations regarding involuntary decertification for future guidance.   

Although the IRS has not yet issued guidance with respect to involuntary decertification, 
if the Company fails to qualify as a QO Fund as a result of its failure to self-certify, or if the 
Company engages in conduct that leads to its decertification as a QO Fund, the Capital Gain 
Investors will most likely be substantially and adversely impacted.  For example, as noted in the 
risk factor above on page 42 titled “A Capital Gain Investor may be required to recognize, 
before December 31, 2026, all or a portion of the deferred capital gain reinvested in the 
Company, even if such Member does not dispose of its interest in the Company” the Final 
Regulations provide that decertification of a QO Fund is an Inclusion Event, thus, an investor in 
a decertified QO Fund would lose eligibility for all benefits of the QOZ Incentive.   

The IRS has released several private letter rulings (collectively the “PLRs”) granting 
relief to the applicable taxpayer whose tax return preparer failed to timely file IRS Form 8996.  
In granting an extension to the applicable taxpayer to make this filing, the IRS determined that 
(i) such taxpayer acted reasonably and in good faith, and (ii) granting relief would not prejudice 
the interests of the government.  Importantly, however, the PLRs are limited to their particular 
facts and cannot be relied upon by other taxpayers, such as the Company, as precedent.  
Accordingly, if a Capital Gain Investor invests in the Company in Year 1, the Company qualifies 
as a QO Fund in Years 1-8, but the Company fails to qualify as a QO Fund in Year 9 solely as a 
result of failing to timely file IRS Form 8996 with its federal information return, depending on 
upcoming IRS guidance, the Capital Gain Investor may be ineligible to make the 10-Year Basis 
Step-Up election to permanently exclude gain attributable to the appreciation of the interest in 
the Company if the Company is ineligible for, or does not request, the same relief provided in the 
PLRs.   

The Company’s investments may not qualify as QO Zone Property. 

Although guidance has been issued regarding how investments may be qualified as QO 
Zone Property, the Company may invest and hold assets that the IRS ultimately determines do 
not qualify as QO Zone Property.  For example, a QO Fund investor could make an eligible 
investment in a QO Fund by contributing property other than cash to a QO Fund.  The 
Explanation of Provisions to the Final Regulations clarify, however, that such contributed 
property would not satisfy the definition of QO Zone Property in the hands of the QO Fund 
because such property was neither acquired by purchase nor leased by the QO Fund.  Moreover, 
the Explanation of Provisions to the Final Regulations provide that the same analysis would 
apply with respect to a contribution of property to an entity intending to be characterized as a 
QOZ Business.   

Importantly, QOZ Business Property owned by the Joint Venture must meet (i) the 
Purchase Requirement (defined below), (ii) the Original Use Test (defined below) or the 
Substantial Improvement Test (defined below), and (iii) the Substantially All Test (defined 
below).  For the first test, QOZ Business Property owned by the Joint Venture must be acquired 
by purchase (as defined in Code Section 179(d)(2) to generally mean that the property is 
acquired from an unrelated party) after December 31, 2017 and is not acquired as a capital 
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contribution (the “Purchase Requirement”).  For purposes of the Purchase Requirement, for 
example, if both the seller and the buyer are partnerships for U.S. federal income tax purposes, 
the seller and the buyer will be considered related if the same persons own, directly or indirectly, 
more than 20% of the capital interests or profits interests of both entities. 

In the case of the Joint Venture, the Joint Venture acquired an indefeasible fee simple 
interest in the land on September 12, 2022 (i.e., after December 31, 2017) from an unrelated 
party.  As of the date of this Memorandum, the Joint Venture intends to begin constructing a 
built-to-rent townhome community comprised of 86 townhome units (such multifamily 
development project, defined generally above as the “Project”) in or around May 2023, with the 
first move-ins expected to occur in May 2024 and anticipated completion of construction in 
January 2025. The Manager believes the Project will qualify as QOZ Business Property because 
it will satisfy the Purchase Requirement and otherwise meet the requirements of QOZ Business 
Property. 

While the Manager believes that the Project should satisfy the Purchase Requirement, 
this is not the end of the QOZ Business Property analysis.  In particular, in order for property to 
qualify as QOZ Business Property, in addition to the Purchase Requirement, such property must 
either constitute so-called “original use property” or be “substantially improved” within the 
meaning of Code Sections 1400Z-2(d)(2)(D)(i)(II) and 1400Z-2(d)(2)(D)(ii).  In this connection, 
the Final Regulations define “original use” of tangible property to begin on the date when such 
property is first placed in service in a QO Zone, which is the date that such property could be 
depreciated or amortized (the “Original Use Test”).14  Code Sections 1400Z-2(d)(2)(D)(ii) and 
1400Z-2(d)(2)(D)(3)(A)(i) provide that a property is substantially improved by a QO Fund (or 
QOZ Business) if the QO Fund’s (or QOZ Business’s) capital expenditures made with respect to 
the property in any 30 month period after its purchase of the property exceed the QO Fund’s (or 
QOZ Business’s) adjusted basis (i.e., purchase price) for the property (excluding, according to 
the Revenue Ruling (as defined above on page 41), the cost of the acquired property attributable 
to land for improved property) (the “Substantial Improvement Test”). 

As noted above, the Joint Venture anticipates beginning ground-up construction of the 
Project in or around May 2023.  Therefore, the Manager believes that the Project will satisfy the 
Original Use Test because it will be first placed in service by the Joint Venture.  Importantly, the 
Project (including the development and value of the interest in the land) must still constitute at 
least 70% of the total tangible assets owned or leased by the Joint Venture.  See the definition of 
“70% Asset Test” below on page 98.  Because it is expected that the Project will be the sole asset 
of the Joint Venture, the Manager believes that the value of the Project will meet the threshold 
for the 70% Asset Test. 

The third factor for determining whether the any improvements qualify as QOZ Business 
Property is that during substantially all (i.e., 90%) of the QOZ Business’s holding period for such 
property, substantially all (i.e., 70%) of the use of such property was in a QO Zone (the 
“Substantially All Test”).15  The Project should meet the Substantially All Test since the land is 

                                                 
14 Final Regulations Sections 1.1400Z2(d)-2(b)(2)(i)(A) and (3)(i)(A). 
15 For the definitions of “substantially all,” see note 16. 
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located within a QO Zone and the Project is non-movable.  Overall, the Manager believes that 
the Project should meet the Purchase Requirement, the Original Use Test, and the Substantially 
All Test.  Nevertheless, to the extent the IRS finds that any of the Company’s tangible assets do 
not qualify as QO Zone Property (for example, if the IRS finds that the Joint Venture fails to 
satisfy the definition of a QOZ Business), then the Company may cease to satisfy the 90% Asset 
Test (particularly if, at that time, the Company has already utilized its one-time QOZ Business 
Cure Period Election (defined below on page 53) with respect to the Joint Venture). 

As described above on page 45 (There can be no assurance that the Company will satisfy 
the 90% Asset Test, and the Company may be subject to penalties for failing to satisfy the 90% 
Asset Test), the Company will be subject to monthly penalties if it fails to satisfy the 90% Asset 
Test.  Any penalty to which the Company is subject will be borne by and allocated to the 
Members. 

The Company may invest in QO Zone Property at a disadvantageous time or on undesirable 
terms to satisfy the 90% Asset Test. 

The Final Regulations address the time periods by which the 90% Asset Test must be 
met, the time frame for when a QO Fund must invest initial cash capital contributions or other 
cash reserves in QO Zone Property, and how long a QO Fund will have to reinvest the proceeds 
from the disposition of QO Zone Property.  Additionally, in the Explanation of Provisions to the 
Final Regulations, the IRS and Treasury Department declined to extend the NQFP Safe Harbor 
(defined below on page 51) to QO Funds.  In doing so, the IRS and Treasury Department 
indicated that cash held by a QO Fund will generally be a “bad asset.” As a result, the Manager 
intends to treat the Company’s cash, to the extent held more than six months, as a non-qualifying 
asset for purposes of the 90% Asset Test. 

The Final Regulations do make it clear that reasonable reserves can be held in “qualified 
opportunity zone businesses,” which the Manager expects the Joint Venture to so qualify.  See 
the risk factor titled “The Company may invest in businesses that fail to qualify as QO Zone 
Businesses” below. 

In order to satisfy the 90% Asset Test, the Company may invest cash in QO Zone 
Property at a disadvantageous time or on unfavorable terms.  If the Company holds cash reserves 
in violation of current guidance, the Company may not be able to rely on the “reasonable cause” 
exception to the 90% Asset Test pursuant to Code Section 1400Z-2(f)(3) and may be subject to 
penalties, which would be borne by and allocated to the Members. 

The Company may invest in businesses that fail to qualify as QO Zone Businesses. 

The Company may invest in “qualified opportunity zone stock” or “qualified opportunity 
zone partnership interests.”  Code Sections 1400Z-2(d)(2)(B) and (C) provide that at the time a 
QO Fund acquires such interest, the corporation or partnership, as the case may be, must either 
already be a QOZ Business, or in the case of a new corporation or partnership, must have been 
organized for the purposes of constituting a QOZ Business.   

In addition, Code Sections 1400Z-2(d)(2)(B)(i)(III) and (C)(i)(III) provide that for a 
corporation or partnership to qualify as QO Zone Property, during “substantially all” of the QO 
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Fund’s holding period for such interest, such entity must qualify as a QOZ Business.  The Final 
Regulations state that the term “substantially all” for this purpose (i.e., when referring to the QO 
Fund’s holding period) means at least 90%.  The 90% holding period is measured based on the 
QO Fund’s cumulative holding period, beginning on the date the QO Fund acquires its interest in 
the QOZ Business through the applicable testing date. 

Code Section 1400Z-2(d)(3) requires, in part, that “substantially all” of a QOZ Business’s 
owned or leased tangible property be QOZ Business Property.  The Final Regulations state that 
the term “substantially all” for this purpose (i.e., when referring to a QOZ Business being a trade 
or business where “substantially all of the tangible property owned or leased” by the QOZ 
Business in question is QOZ Business Property) means at least 70%.16  If a QOZ Business in 
which the Company invests fails to meet this test, it is unclear whether all, or only a portion, of 
the Company’s investment in the QOZ Business will be disqualified for purposes of the 90% 
Asset Test and the Company’s entire investment in the entity intending to qualify as QOZ 
Business could be disqualified for purposes of the 90% Asset Test. 

The Final Regulations provide a safe harbor for working capital (the “NQFP Safe 
Harbor”) held by a QOZ Business that develops a trade or business, including acquiring, 
constructing or rehabilitating tangible business property (such as real property).  This safe harbor 
applies for a period of up to 31 months so long as (i) there is a written plan that identifies the 
financial property (i.e., cash and cash equivalents) as property held for the development of a 
trade or business in the opportunity zone, including when appropriate, the acquisition, 
construction, or substantial improvement of tangible property in the opportunity zone, (ii) there 
is a written schedule consistent with the ordinary business operations of the business that the 
property will be used within 31 months, and (iii) the business substantially complies with the 
schedule.  The Final Regulations provide relief for exceeding the 31-month period if the delay is 
attributable to waiting for government action the application for which is completed during the 
31-month period (e.g., delays in receiving permits) and if the QO Zone is located in a Federally 
declared disaster area.  The Final Regulations also clarify that separate 31-month periods can be 
used when a business receives separate tranches of capital.  Additionally, the Final Regulations 
provide that tangible property may benefit from multiple overlapping or sequential 31-month 
periods, for a period of up to 62-months, so long as (a) each application of the NQFP Safe 
Harbor satisfies the requirements described in clauses (i) – (iii) above, (b) the assets from the 
expiring 31-month period were expended in accordance with the requirements described in 
clauses (i) – (iii) above, (c) the subsequent capital forms an integral part of the plan covered by 
the initial 31-month period, and (d) each 31-month period includes a substantial amount of 

                                                 
16 The term “substantially all” is used four other places within Code Section 1400Z-2.  Under the definitions of 

“qualified opportunity zone stock” and “qualified opportunity zone partnership interest,” during “substantially all” 
of the QO Fund’s holding period for such stock or partnership interest, such corporation or partnership must 
qualify as a QOZ Business.  Under the definition of QOZ Business Property, during “substantially all” of the QO 
Fund’s (or QOZ Business’s) holding period for such property, “substantially all” of the use of such property must 
be in a QO Zone.  In the context of the holding periods, the Final Regulations provide that “substantially all” 
means 90% (applied on a semiannual basis); however, in testing the use of QOZ Business Property in a QO Zone 
by a QO Fund or QOZ Business, “substantially all” means 70% (generally based on the number of dates between 
two consecutive semiannual testing dates). 
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working capital assets.  The Final Regulations fail to define what a “substantial amount of 
working capital assets” means. 

One of the conditions to qualify as a QOZ Business is that at least 50% of the aggregate 
QOZ Business’s gross income must be derived from the active conduct of the QOZ Business’s 
trade or business within the QO Zone (or multiple QO Zones).  The NQFP Safe Harbor currently 
includes passive income (e.g., interest income) derived during the 31-month safe harbor period to 
meet the 50% active business test.  Additionally, because the Project consists of the construction 
of various non-moveable improvements and the additions of personably within a QO Zone, it is 
expected that the Joint Venture’s gross income will be considered derived within a QO Zone.  
Notwithstanding the foregoing, the IRS may release more regulations that address the 
qualification of an entity as a QOZ Business; therefore, there can be no assurance that the IRS 
will not take a contrary position in future guidance, and if taken, there can be no assurance that 
the IRS will not prevail and disqualify the entity as a QOZ Business.   

Furthermore, the Final Regulations provide that if a QOZ Business’s working capital 
satisfies the NQFP Safe Harbor and the tangible property described in the QOZ Business’s 
written plan is expected to qualify as QOZ Business Property as a result of the expenditure of the 
working capital, then such tangible property that is purchased, leased, or improved pursuant to 
the written plan will be treated as QOZ Business Property during the 31-month working capital 
periods for purposes of the 70% test.  The Corrective Amendments made clear that cash and 
cash-equivalents will not qualify as QOZ Business Property, even under the NQFP Safe Harbor.  
However, so long as working capital satisfies the requirements of the NQFP Safe Harbor, a start-
up QOZ Business holding such working capital will satisfy the 70% asset test during the working 
capital period, notwithstanding the fact that the QOZ Business may not actually satisfy the test.     

In addition, the Final Regulations specifically provide that the ownership and operation 
(including leasing) of real property used in a trade or business will be treated as the active 
conduct of a QOZ Business’s trade or business.  However, the Final Regulations also specifically 
state that merely entering into a triple-net-lease with respect to real property does not constitute 
the active conduct of a QOZ Business’s trade or business.  The Final Regulations include two 
examples relating to this rule.  Where a tenant under a triple-net-lease for an entire building is 
responsible for paying all of the costs relating to its lease, including all taxes, insurance and 
maintenance, then under the QOZ Incentive, the landlord will not be treated as being engaged in 
the active conduct of a trade or business.  Conversely, where a landlord leases one floor of a 
three-story building to a tenant under a triple-net lease (and the tenant is responsible for paying 
all costs relating to the lease) and leases the other two floors of the building to tenants whereby 
the landlord meaningfully participates in the management or operations of the floors, then the 
landlord will be treated as being engaged in the active conduct of a trade or business.  
Nonetheless, it is unclear how broadly this exclusion should be interpreted because the Final 
Regulations do not explicitly define “triple-net-lease.”  Furthermore, except for the examples, the 
Final Regulations do not indicate any maximum limit for what proportion of a purported QOZ 
Business’s leases may be triple-net-leases and such QOZ Business still qualify as being engaged 
in the active conduct of a trade or business.   
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Although the Manager does not anticipate the Joint Venture’s leases will be characterized 
as triple-net-leases, if such leases are characterized by the IRS as triple-net-leases, then the Joint 
Venture may fail to satisfy the QOZ Business requirements.   

Moreover, a “substantial portion” (i.e., at least 40%) of the intangible property of the 
QOZ Business must be used in the active conduct of a trade or business in the QO Zone.  The 
Final Regulations provide that a QOZ Business’s intangible property is used in the active 
conduct of a trade or business in the QO Zone if (i) the use of the intangible property is normal, 
usual, or customary in the conduct of the trade or business, and (ii) the intangible property is 
used in the QO Zone in the performance of an activity of the trade or business that contributes to 
the generation of gross income for the trade or business.  The Final Regulations, however, do not 
provide guidance for what it means for property to be “used in the QO Zone in the performance 
of an activity of the trade or business.” 

Finally, the Final Regulations provide businesses intending to qualify as a QOZ Business 
with a six-month cure period for purposes of a QO Fund’s holding period in the interest in the 
stock or partnership interest of a QOZ Business (the “QOZ Business Cure Period Election”).  
Importantly, the Corrective Amendments clarified that each QOZ business can utilize the QOZ 
Business Cure Period Election only once (as opposed to its QO Fund parent being limited to 
using the QOZ Business Cure Period Election only once).  Notwithstanding the foregoing, if the 
Company invests in one or more new businesses or one or more businesses that are expanding 
into a QO Zone with a reasonable expectation that such businesses will become QOZ 
Businesses, there is no guarantee that such businesses will satisfy the requirements in a timely 
manner, if at all.   

If the Joint Venture (or any other business in which the Company invests) does not 
qualify as a QOZ Business, then the Company may fail to satisfy the 90% Asset Test.  As 
described above on page 45, if the Company fails to satisfy the 90% Asset test, the Company 
will be subject to monthly penalties.  Any penalty to which the Company is subject will be borne 
by and allocated to the Members. 

One or more of the Company’s investments may lose QO Zone Property status as a result of a 
business no longer qualifying as a “QOZ Business.” 

The Manager believes that the interests in the Joint Venture qualify, and will continue to 
qualify, as “qualified opportunity zone partnership interests.”  As described above, if the 
Company reinvests proceeds arising from the sale of the Property, it may invest in “qualified 
opportunity zone stock” or other “qualified opportunity zone partnership interests” that satisfy, 
or are reasonably expected to satisfy, the definition of QOZ Business.   The Company may not 
have control over such QOZ Business, and as a result, a business initially satisfying the 
definitional requirements of a QOZ Business may lose such designation if “substantially all” 
(i.e., at least 70%) of its owned or leased tangible property is not QOZ Business Property.  If the 
business no longer satisfies the definition of a QOZ Business, then the Company may cease to 
satisfy the 90% Asset Test (particularly if, at that time, the Company has already utilized its 
QOZ Business Cure Period Election with respect to such QOZ Business).  As described above on 
page 45, if the Company fails to satisfy the 90% Asset Test, the Company will be subject to 
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monthly penalties.  Any penalty to which the Company is subject will be borne by and allocated 
to the Members. 

Cash reserves held by the Joint Venture may be considered “non-qualified financial property” 
under the Code. 

As described above, one type of asset in which a QO Fund may invest is a QOZ 
Business, and the Joint Venture intends to qualify as a QOZ Business.  To qualify as a QOZ 
Business, Code Section 1400Z-2(d)(3)(ii) provides, in part (referring to Code Section 
1397C(b)(8)), that less than 5% of the average of the aggregate unadjusted bases of the QOZ 
Business’s property may be attributable to non-qualified financial property (“NQFP”).  Code 
Section 1397C(e) defines NQFP as “debt, stock, partnership interests, options, futures contracts, 
forward contracts, warrants, notional principal contracts, annuities, and other similar property 
specified in regulations; except that such term shall not include (1) reasonable amounts of 
working capital held in cash, cash equivalents, or debt instruments with a term of 18 months or 
less, or (2) debt instruments described in [Code S]ection 1221(a)(4).”  

If the Company invests in the Joint Venture intending the Joint Venture to qualify as a 
QOZ Business and the IRS contends that more than 5% of the Joint Venture’s property is 
attributable to NQFP otherwise falling outside of the NQFP Safe Harbor (defined above on page 
51), the Joint Venture will not qualify as a QOZ Business.  If the Joint Venture does not qualify 
as a QOZ Business, then the Company may fail to satisfy the 90% Asset Test (particularly if, at 
that time, the Company has already utilized its QOZ Business Cure Period Election with respect 
to the Joint Venture).  As described above on page 45, if the Company fails to satisfy the 90% 
Asset Test, the Company will be subject to monthly penalties.  Any penalty to which the 
Company is subject will be borne by and allocated to the Members. 

The Company or the Joint Venture may be unable to “substantially improve” an investment 
otherwise satisfying the definition of QOZ Business Property.   

As described above, the Company intends to invest, indirectly through the Joint Venture, 
in the Project, which the Manager anticipates will qualify as QOZ Business Property.  Pursuant 
to Code Sections 1400Z-2(d)(2)(D) and 1400Z-2(d)(2)(D)(3)(A)(i), QOZ Business Property is 
tangible property used in a QO Zone (or QOZ Business) trade or business that a QO Fund (or 
QOZ Business) must either place into original use or substantially improve.  While the Manager 
does not believe the Substantial Improvement Test is relevant with respect to the Project, if the 
Company reinvests proceeds arising from the sale of the Project, it may invest in assets that must 
satisfy the Substantial Improvement Test to qualify as QOZ Business Property. 

As described above, a QO Fund (or QOZ Business) will satisfy the Substantial 
Improvement Test with respect to a property if the QO Fund’s (or QOZ Business’s) capital 
expenditures made with respect to the property in any 30 month period after its purchase of the 
property exceed the QO Fund’s (or QOZ Business’s) adjusted basis (i.e., purchase price) for the 
property (excluding, according to the Revenue Ruling, the cost of the acquired property 
attributable to land for improved property).  The Final Regulations provide that the determination 
of whether the Substantial Improvement Test is satisfied for tangible property may, in certain 
circumstances, be made by applying two standards that would allow tangible property to be 
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aggregated.  First, the Final Regulations provide that a QO Fund or QOZ Business may 
aggregate multiple buildings for purposes of the Substantial Improvement Test if the buildings 
are located within an “eligible building group” as defined in Regulations Section 1400Z-2(d) - 
2(b)(4)(v).  Under this approach, multiple buildings may be treated as one property if (i) the 
buildings are all located on a parcel described in a single deed, or (ii) if the buildings are located 
in a single or contiguous parcels described in separate deeds, such buildings (a) are operated 
exclusively by the QO Fund or QOZ Business in one or more trades or businesses, (b) share 
facilities or other overhead functions and (c) are operated in coordination with, or reliance upon, 
one or more of the trades or businesses.  

Second, the Final Regulations provide that a QO Fund or QOZ Business may aggregate 
the cost of purchased property that would otherwise qualify as QOZ Business Property (i.e., 
original use property) in measuring whether an asset has been substantially improved, so long as 
such purchased property is (i) located in the same QO Zone, or a contiguous QO Zone, as the 
non-original use property, (ii) is used in the same trade or business as the non-original use 
property and (iii) improves the functionality of the non-original use property.  The Final 
Regulations, however, fail to define what “improves the functionality of the non-original use 
property” means.  Additionally, if a QO Fund or QOZ Business chooses to use this second 
aggregate standard for non-original use real property, then the QO Fund or QOZ Business must 
still improve the non-original use property by “more than an insubstantial amount.”  With respect 
to this additional requirement for real property, the Final Regulations reference the standard 
applicable to the Vacant Land Test defined and described in the risk factor titled “The Joint 
Venture may be unable to improve by more than an insubstantial amount land otherwise 
satisfying the definition of QOZ Business Property” below on page 56.  As mentioned therein, 
however, the Final Regulations fail to define what an “insubstantial amount” means.   

In analyzing satisfaction of the Substantial Improvement Test, it is unclear whether the 
30-month period is a bright line test and how the rule will be applied.  For example, it is 
unknown when the 30-month period begins and whether assets failing to satisfy the definition of 
QOZ Business Property as a result of the 30-month period may be reclassified as a qualifying 
asset for purposes of the 90% Asset Test if the applicable QO Fund’s (or QOZ Business’s) 
capital expenditures made with respect to the property in a period greater than 30-months after 
its purchase exceed the QO Fund's adjusted basis (i.e., purchase price) for the property.   

The Company’s (or its subsidiary QOZ Business’s) efforts to substantially improve 
property may be hindered by a number of risks relating to timing, including obtaining zoning, 
land disturbance, occupancy, and other required permits or authorizations and debt financing.  
Developing new properties or substantially redeveloping existing properties typically involves 
lengthy development periods during which significant amounts of capital must be funded before 
the properties can begin to operate.  Notably, while the Final Regulations provide some 
flexibility in safe harbors for a failure to satisfy the 31-month working capital safe harbor and the 
12-month period for a QO Fund to reinvest proceeds from the sale of QOZ Property as a result of 
delay in government action or the declaration of disaster areas, the Final Regulations do not grant 
taxpayers the same flexibility with respect to the 30-month Substantial Improvement Test.   

If the property is not “substantially improved” within 30 months, either the Company 
may be subject to monthly penalties for failing to satisfy the 90% Asset Test or, if such asset 
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cannot be reclassified as a qualifying asset, the Company may be required to dispose of its 
interests in the applicable QOZ Business or the QOZ Business may be required to dispose of the 
asset, in either case potentially resulting in a loss of capital and a reduction of the value of an 
investment in the Company.   

The Joint Venture may be unable to improve by more than an insubstantial amount land 
otherwise satisfying the definition of QOZ Business Property.  

The Company intends to invest in, indirectly through the Joint Venture, land that the 
Company intends to qualify as QOZ Business Property.  QOZ Business Property is defined, in 
part, as tangible property used in the trade or business of a QO Fund or QOZ Business.  The 
Final Regulations specify that any land, whether improved or unimproved, cannot be original use 
property and that, in general, unimproved land is not required to be substantially improved.   

Nevertheless, the Final Regulations provide that unimproved, or only minimally 
improved, vacant land will only be treated as QOZ Business Property if it is used in a QO Fund’s 
or QOZ Business’s “trade or business” or if the QO Fund or QOZ Business purchases the 
unimproved (or minimally improved) land with the intent of improving the land by more than an 
“insubstantial amount” within 30 months after the date of purchase (the “Vacant Land Test”).  In 
this regard, merely holding the land for investment, or acquiring unimproved land where a 
significant purpose of such acquisition is to achieve an inappropriate tax benefit, will disqualify 
such unimproved land as QOZ Business Property unless the QO Fund or QOZ Business 
“substantially improves” the property under the Substantial Improvement Test.   

Notably, the Final Regulations fail to define what an “insubstantial amount” means.  The 
Final Regulations are also silent on what happens (i) if the QO Fund’s or QOZ Business’s 
expectation or intent to improve vacant land is unreasonable for purposes of the Vacant Land 
Test or (ii) if the taxpayer intends to actually improve the vacant land by more than an 
insubstantial amount but fails to do so within the Vacant Land Test’s 30 month time frame. 

The land is currently unimproved.  Accordingly, the Manager believes that the Vacant 
Land Test is applicable to the Project.  If the Project or any other unimproved or minimally 
improved land in which the Company subsequently (and indirectly) invests does not satisfy the 
Vacant Land Test, then such asset will not qualify as QOZ Business Property.  If such asset is 
disqualified as QOZ Business Property, then either the Company may be subject to monthly 
penalties for failing to satisfy the 90% Asset Test or the Company may be required to dispose of 
its interests in the asset, in either case potentially resulting in a loss of capital and a reduction of 
the value of your investment in the Company. 

The IRS may consider the Company’s investments an abuse of the Code and related 
Regulations and attempt to recharacterize the Company’s transactions, potentially nullifying 
any of the QOZ Incentive’s tax benefits. 

In order to prevent abuse, the Final Regulations provide that if a significant purpose of a 
transaction is to achieve a tax result that is inconsistent with the purposes of Code Section 
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1400Z-2,17 the Commissioner can recast a transaction (or series of transactions) for federal tax 
purposes as appropriate to achieve tax results that are consistent with the purposes of Code 
Section 1400Z-2.  This determination will be based on all the facts and circumstances. 

The Final Regulations include only seven examples of transactions that would, or would 
not be deemed, to be abusive.  In one example where a QO Fund that acquires a parcel of land 
with the intent of converting it into a parking lot business and where a significant purpose for the 
acquisition is to hold the land for speculative investment, the anti-abuse rules recharacterize the 
transaction so that the taxpayer is ineligible for the benefits under Code Section 1400Z-2.  In 
another example, where a QO Fund acquires a hog and pig farm, converts it to a sheep and goat 
farm, and in doing so makes significant capital improvements to the land, the anti-abuse rules do 
not recharacterize the transaction.  Without any further guidance to provide more details or 
examples to clarify what tax results are inconsistent with the purposes of Code Section 1400Z-2, 
this anti-abuse rule will likely be shaped through case law instead. 

If any of the Company’s investments are recharacterized under the anti-abuse rule, then 
the Company may fail to satisfy the 90% Asset Test.  As described above on page 45, if the 
Company fails to satisfy the 90% Asset Test, the Company will be subject to monthly penalties.  
Any penalty to which the Company is subject will be borne by and allocated to the Members.  In 
addition to not satisfying the 90% Asset Test, the Company may be decertified as a QO Fund.  
See the risk factor titled “The Company may fail to certify as a QO Fund or may be decertified 
as a QO Fund” above on page 47. 

The interplay of partnership tax rules and the QOZ Incentive rules may produce unintended 
adverse results. 

The Company is expected to operate as a partnership for federal income tax purposes.  
Partnership tax rules are very complex and the interplay between the partnership tax rules and 
the tax benefits provided in the QOZ Incentive remain unclear, notwithstanding the recently 
issued guidance, and could produce unexpected negative results to the Capital Gain Investors.  
While the Manager will use its best efforts to structure Company investments for tax efficiency 
for the Capital Gain Investors in working with its legal and tax counsel and accountants, there 
nevertheless may be unintended adverse tax consequences experienced by Members. 

State tax treatment of QOZ Incentive investments is unclear. 

In a few states, including California, Massachusetts, Mississippi, New York, and North 
Carolina, the federal tax benefits afforded to Capital Gain Investors making timely investments 
in QO Funds are not available to defer state taxes resulting from the sale or exchange transaction.  
Investors should check with their own tax advisors to determine the state and local tax 
consequences of an investment in the Company.   

                                                 
17 The Final Regulations provide that the purposes of the QOZ Incentive are to provide specified Federal income tax 

benefits to owners of QO Funds to encourage the making of longer-term investments, through QO Funds and 
QOZ Businesses, of new capital into one or more QO Zones and to increase the economic growth of such QO 
Zones. 
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There is also a risk that additional states may decouple their tax codes from Code Section 
1400Z-2 in the future, potentially with retroactive effect.  For example, on April 19, 2021, the 
governor of New York signed New York’s fiscal year 2021 budget, which now prohibits QO 
Fund investors from deferring New York state and New York City capital gains for investments 
in New York QO Zones, is effective beginning on January 1, 2021.   

Risks Relating to the Novel Coronavirus (Covid-19)     

The financial impact of Covid-19 is unknown.  

As of the date of this Memorandum, significant strides have been made in the effort to 
fight the ongoing outbreak of Covid-19, which the World Health Organization formally declared 
in March 2020 to constitute a global “pandemic.”  Nevertheless, new strains and variants have 
shown that the fight against Covid-19 is not over.  The Covid-19 outbreak caused a worldwide 
public health emergency, straining healthcare resources and resulting in extensive and growing 
numbers of infections, hospitalizations, and deaths.  In an effort to contain Covid-19, national, 
regional and local governments, as well as private businesses and other organizations, took 
severely restrictive measures, including instituting local and regional quarantines, restricting 
travel (including closing certain international borders), prohibiting public activity (including 
“stay-at-home” and similar orders), and ordering the closure of large numbers of offices, 
businesses, schools, and other public venues.  While certain areas of the world (including the 
United States) have largely relaxed these restrictions, many countries have yet to do so or are, as 
a result of new variants, re-instituting certain restrictions.   

The Covid-19 health crisis has materially diminished global economic production and 
activity of all kinds and has contributed to significant volatility in the financial markets.  Among 
other things, these unprecedented developments have resulted in material reductions in demand 
across most categories of consumers and businesses, dislocations in the credit and capital 
markets, labor force and operational disruptions, slowing or complete idling of certain supply 
chains and manufacturing activity, and strain and uncertainty for businesses and households, 
with a particularly acute impact on industries dependent on travel and public accessibility, such 
as transportation, hospitality, tourism, retail, sports, and entertainment. 

While economic activity in the United States appears to be picking back up, given the 
emergence of new variants, the ultimate impacts of Covid-19, and the timing of a full recovery in 
the markets and sectors that have been significantly adversely affected by Covid-19, are 
impossible to predict.   

The extent of Covid-19’s impact will depend on many factors.  These factors include the 
ultimate duration and scope of the public health emergency and the restrictive countermeasures 
undertaken to date and that may be implemented in the future, the degree to which state and local 
economies continue to lift restrictive measures (or re-impose them), the willingness of the 
population to recommence economic activity regardless of the status of these restrictive 
measures, the ability to significantly increase vaccination rates throughout the U.S. and the rest 
of the world, and the effectiveness of other governmental, legislative, financial, and monetary 
policy interventions designed to mitigate the crisis.  As of the date of this Memorandum, these 
issues are still evolving, and the future remains unpredictable.  Even if and as the spread of 
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Covid-19 is substantially contained, it will be difficult to assess what the longer-term impacts of 
an extended period of unprecedented economic dislocation and disruption will be on future 
macro- and micro-economic developments, the health of certain industries and businesses, and 
commercial and consumer behavior. 

The ongoing Covid-19 health crisis could have a significant adverse impact on the ability 
of the Manager to execute on the Company’s strategic plan and could result in significant losses 
to the Company.  The extent of the impact on the Company’s operational and financial 
performance will depend on many factors, all of which are highly uncertain and cannot be 
predicted.  Adverse effects may include unexpected operational losses and liabilities, 
impairments to credit quality, and inadequate availability of necessary capital.  This latter issue 
can impact not only the Project (and any future investments, if applicable), but our supplies and 
management companies, as applicable. 

Additionally, governmental mitigation actions may constrain or alter existing financial, 
legal, and regulatory frameworks in ways that are adverse to the investment strategy the 
Company is pursuing, all of which could adversely affect the Company’s ability to fulfill its 
objectives.  These same factors may limit the Company’s ability to manage, finance, and exit its 
investment(s) (including the Project) in the future.  Furthermore, the operations of the Company, 
the Manager, and its affiliates may be significantly impacted, or even temporarily or permanently 
halted, if quarantine measures and restrictions on travel and movement are re-instituted on a 
broad basis.  While the Manager does not foresee any material adverse effects on the short or 
long-term future operations of the Project directly attributable from the Covid-19, because of the 
uncertainty surrounding the economic impacts of Covid-19, there can be no assurance that the 
financial projections contained in this Memorandum are accurate. 

  Additionally, the potential adverse impact on the health of any such entity’s personnel 
cannot be predicted.  These factors may hinder such entities’ abilities to conduct their affairs and 
activities as they normally would, including by impairing usual communication channels and 
methods, hampering the performance of administrative functions, such as processing payments 
and invoices, and diminishing their ability to make accurate and timely projections of financial 
performance. 

Risks related to public health emergencies and pandemics.  

As noted above, the Covid-19 health crisis has significantly affected the retail, 
hospitality, and the commercial office industries.  Future public health emergencies have the 
potential to materially and adversely impact economic production and activity in ways that are 
impossible to predict, all of which may result in significant losses to the Company.  The 
widespread outbreak of another infectious or contagious disease in the United States, such as the 
H1N1, SARS, MERS, or Ebola viruses; the emergence of more contagious variants of Covid-19 
(or of variants against which current vaccination technologies do not protect); or the emergence 
of another infectious and deadly disease, could adversely affect demand and could reduce the use 
of the Property.  If demand for the Project (or any of the Company’s future investments (if 
applicable)) decreases significantly or for a prolonged period of time as a result of the current 
pandemic or an outbreak of another infectious or contagious disease, the Company’s revenue 
would be adversely affected, which could have a material adverse effect on the Company’s 
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investment(s) and its ability to service any debt, and thus on the value and realization of an 
investment in the Company.   

The risk, or public perception of the risk, of a pandemic or media coverage of infectious 
diseases could cause or require, in the case of a quarantine or shutdown, employees or 
prospective tenants to avoid the Project, or any other future Company investments, which could 
adversely affect the Company’s businesses.  Such events could cause the temporary closure or 
slowdown of such businesses, which could severely disrupt their operations, and have a material 
adverse effect on the Company’s business, financial condition and results of operations.  

Risks Relating to Income Tax Matters   

Certain U.S. federal income tax considerations applicable to this offering by the 
Company are summarized below under “Material U.S. Federal Income Tax Considerations” 
beginning on page 88 of this Memorandum. In addition, there are specific risks related to the 
QOZ Incentive, see “Risks Relating to Qualified Opportunity Zone Incentive” beginning on page 
39 of this Memorandum. This discussion under this “Risks Relating to Income Tax Matters” 
section and the discussion in the aforementioned sections do not take into account any 
prospective Member’s particular financial or tax situation and assume that each prospective 
Member is sophisticated in tax matters or has retained its own tax advisers regarding possible 
U.S. federal, state, and local and foreign tax consequences of an investment in the Company.   

THERE ARE TAX RISKS INVOLVED WITH INVESTING IN THE UNITS.  THE 
TAX CONSEQUENCES ARE COMPLEX AND WILL NOT BE THE SAME FOR ALL 
MEMBERS.  PROSPECTIVE INVESTORS ARE STRONGLY URGED TO CONSULT 
THEIR OWN TAX ADVISERS BEFORE INVESTING IN THE UNITS TO 
DETERMINE THE TAX EFFECTS OF AN INVESTMENT IN THE COMPANY, 
ESPECIALLY IN LIGHT OF THEIR PARTICULAR FINANCIAL SITUATIONS.  THE 
FOLLOWING IS A DISCUSSION OF SOME OF THE MORE SIGNIFICANT TAX 
RISKS ASSOCIATED WITH INVESTING IN THE UNITS, BUT IT IS NOT 
EXHAUSTIVE. 

The Company intends to be taxed as a partnership for federal income tax purposes.   

The Company has not requested a ruling from the IRS or an opinion of legal counsel as to 
any tax matters, including whether the Company will be treated as a partnership (and not as an 
association taxable as a corporation) for U.S. federal income tax purposes.  If the Company were 
to be treated as a corporation rather than as a partnership for U.S. federal income tax purposes, 
the Company itself would be taxed on its taxable income at corporate tax rates, there would be 
no flow-through of items of Company income, gain, loss or deductions to the Members, and 
Company distributions generally would be taxable as dividends.  Under present laws and 
regulations, and judicial interpretations thereof, the Manager believes that the Company will be 
classified as a partnership for federal income tax purposes.  Each Member must take into account 
its allocable share of the partnership items of the Company, whether or not any cash is 
distributed and, as a result of various limitations imposed by the tax laws, such Member may be 
unable to currently deduct its allocable share of Company expenses and capital losses, if any.  
Furthermore, federal, state and local tax laws are subject to change, and Members could incur 
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substantial tax liabilities as a result of such changes.  Finally, various aspects of income taxation, 
including federal, state, and local taxation and the alternative minimum tax, produce tax effects 
that can vary based on each taxpayer’s particular circumstances.   

Company expenses may not be deductible.   

The IRS could challenge the deductibility of the expenses the Company incurs for several 
reasons, including that some claimed expenses constitute capital expenditures that, among other 
things, should be added to the Company’s cost of acquiring its investments and amortized over a 
period of time or held in suspense until the Company liquidates or dissolves.  In addition, under 
the 2017 Tax Act (defined above on page 10), certain expenses the Company and/or Joint 
Venture incurs for federal income tax purposes may constitute “miscellaneous itemized 
deductions,” the deductibility of which by individual taxpayers is prohibited by the 2017 Tax Act 
for tax years beginning in 2018 through 2025. 

Members may have taxable income in excess of cash distributions. 

Members will be required to report their allocable share of the Company’s taxable 
income on their individual income tax return regardless of whether they have received any cash 
distributions from the Company.  It is possible that Members will be allocated taxable income in 
excess of their cash distributions, thereby producing “phantom income.”  The LLC Agreement 
does not include any provision for the Company to make special tax distributions to the 
Members.  Additionally, the Company cannot assure Members that cash flow will be available 
for distribution in any year.  As a result, Members may have to use funds from other sources to 
pay their tax liability.   

The Company would be subject to corporate level taxation if the Company is treated as a 
publicly traded partnership. 

No transfer of the Units in the Company may be made if it would result in the Company 
being treated as a publicly traded partnership under the Code.  The Manager may, without the 
consent of any Member, amend the LLC Agreement in order to improve, upon advice of counsel, 
the Company’s position in avoiding publicly traded partnership status for the Company, and the 
Manager may impose time-delay and other restrictions on recognizing transfers as necessary to 
do so.  If the Company inadvertently became a publicly traded partnership under the Code, it 
would be subject to corporate level taxation, resulting in double taxation of the Company’s 
income. 

Members may have an obligation to pay audit adjustments even after they are no longer 
Members in the Company. 

The Company and Joint Venture, like all entities classified as partnerships for federal 
income tax purposes, are subject to a risk of audit by the IRS.  If the IRS makes audit 
adjustments to the federal income tax returns of a partnership, the IRS may assess and collect 
any taxes (including any applicable penalties and interest) resulting from the audit adjustment 
directly from the partnership, regardless of changes in the composition of the partners (or their 
relative ownership of the partnership) between the year under audit (the “Reviewed Year”) and 
the year of the adjustment.  The partnership audit rules include an elective alternate method 
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pursuant to which the Company (and Joint Venture) may make an election to require each person 
who was a Member in the Company (or member in the Joint Venture, as applicable) during a 
Reviewed Year to personally bear any tax, interest, and penalty resulting from audit adjustments, 
regardless of whether such person is no longer a Member in the Company (or member in the 
Joint Venture). Furthermore, if the Company is unable (or otherwise fails) to make this election 
and becomes subject to an entity-level tax, the LLC Agreement provides that each Member 
agrees to bear its proportionate share of the liability if such person was a Member during the 
Reviewed Year, even if such person is no longer a Member of the Company at the time the 
entity-level tax is levied.  Accordingly, if a Member transfers its interest in the Company, the 
Member may still be obliged to pay any tax losses.  The JV Agreement contains a similar 
provision.  As a result, if an entity-level tax is levied upon the Joint Venture, then a Member may 
still be obligated to pay any tax losses even if the Company no longer owns an interest in the 
Joint Venture or if a Member transfers its interest in the Company.   

Members may receive no benefit from their share of the Company’s tax losses. 

Members will be allocated their pro-rata share of the Company’s tax losses.  Code 
Section 469 limits deductions for losses attributable to passive activities, which are defined 
generally as activities in which the taxpayer does not materially participate. Any of the 
Company’s tax losses allocated to investors will be characterized as passive losses, and 
accordingly, the deductibility of such losses will be subject to Code Section 469 limitations.  
Losses from passive activities are generally deductible only to the extent of a taxpayer’s income 
or gains from passive activities and will not be allowed as an offset against other income, 
including salary or other compensation for personal services, active business income, or 
“portfolio income,” which includes non-business income derived from dividends, interest, 
royalties, annuities, and gains from the sale of property held for investment. Accordingly, 
Members may receive no current benefit from their share of the Company’s tax losses unless 
they are currently being allocated passive income from other sources.  

Members could be required to report greater taxable income or less taxable loss with respect to 
an investment in the Company if the Company’s allocations are not respected. 

The IRS may successfully challenge the allocations in the LLC Agreement and reallocate 
items of income, gain, loss, deduction, and credit in a manner that reduces anticipated tax 
benefits.  The tax rules applicable to allocation of items of taxable income and loss are complex.  
The ultimate determination of whether allocations adopted by the Company will be respected by 
the IRS will depend upon facts that will occur in the future and that cannot be predicted with 
certainty or completely controlled by the Company.  If the allocations of the Company are not 
respected, Members could be required to report greater taxable income or less taxable loss with 
respect to an investment in the Company and, as a result, pay more tax and associated interest 
and penalties.  Members might also be required to incur the costs of amending their individual 
income tax returns.   

Tax-exempt Members may have unrelated business taxable income (UBTI). 

The Company’s operations may generate UBTI (generally subject to tax at corporate 
rates) for tax-exempt investors.  The Manager is not required to structure the Company’s 
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operations to reduce or eliminate UBTI for any tax-exempt investors.  In addition, the Manager 
is not required to attempt to minimize unrelated debt-financed income associated with the use of 
leverage (which is treated as UBTI under the Code).  Accordingly, an investment in the 
Company may not be appropriate for tax-exempt organizations.  

A significant portion of the Company’s income and gain from U.S. investments may be treated 
as effectively connected income.  

It is anticipated that the Company will be deemed to be engaged in a U.S. trade or 
business for U.S. federal income tax purposes. As a result, income of the Company may be 
treated as effectively connected with such trade or business for such purposes, and a foreign 
investor holding a direct interest in the Company will be subject to federal income tax each year 
on its distributive share of the taxable income of the Company that is deemed to be “effectively 
connected” with a U.S. trade or business and will be required to file a U.S. federal income tax 
return, as if such investor were a U.S. citizen or resident. A foreign individual who directly 
invests (without the use of a “blocker” entity) in the Company would also (i) be subject to U.S. 
(and potentially state) estate tax with respect to the value of his or her interest in the Company 
and (ii) have to file state tax returns in states in which the Company and its subsidiaries do 
business. In addition, regardless of whether the Company’s activities constitute a trade or 
business, under provisions added to the Code by the Foreign Investment in Real Property Tax 
Act of 1980 (“FIRPTA”), gain derived by the Company from the disposition of U.S. real 
property interests (including interests in certain entities owning U.S. real property interests) is 
generally treated as effectively connected income. Foreign investors that invest in the Company 
should be aware that a significant portion of the Company’s income and gain from U.S. 
investments may be treated as effectively connected income and thus may cause the foreign 
investors to be subject to filing obligations and the payment of U.S. federal income tax (and 
possibly state and local income tax) with respect to their share of such income and gain.  The 
Company has no obligation to minimize effectively connected income.      

The Company has not sought, and will not seek, any rulings from the IRS. 

The Company will not seek rulings from the IRS with respect to any of the federal 
income tax considerations discussed in this Memorandum.  Thus, positions to be taken by the 
IRS as to tax consequences could differ from positions taken by the Company. 

Members may be subject to state taxation and the Company may be required to withhold state 
taxes. 

The foregoing discussion does not address the state and local tax consequences of an 
investment in the Company, and prospective Members again are urged to consult their own 
advisers with respect thereto. 

It should be noted that Members may be subject to state and local taxes and may be 
required to file returns in the jurisdiction in which the Company may be deemed to be doing 
business or own property or in which its income is otherwise sourced.  An investment in the 
Company could subject a Member to taxation by such a state on non-partnership income as well.  
Some states require the Company to withhold state taxes on Company income sourced in such 



15722752 v6 
 

 

 64 
 

state to the extent allocable to nonresidents (which amounts so withheld from a Member will be 
treated as Company distributions to such Member).  The foregoing taxation may also be in 
addition to taxation by the Member’s state of residence (which may grant a tax credit for taxes 
paid in other states).  Moreover, the Company itself may be subject to entity-level taxation in 
certain jurisdictions if it is considered to be engaged in business therein. 

Business interest expense deductions may be limited.  

The Company, through the Joint Venture, expects to use leverage to invest in real estate.  
Accordingly, the limitation on deducting business interest expenses, which was introduced as 
part of the 2017 Tax Act, may apply to the Company and its Members.  In addition, the Manager 
may determine it is not in the Company’s best interest to elect out of the application of the new 
Code Section 163(j) rules.  If the limitation on business interest expenses applies, then some tax 
benefits otherwise seen in historic real estate funds operating prior to the enactment of the new 
rules may not be available to the Members.  For a more detailed discussion regarding these new 
rules, see “Material U.S. Federal Income Tax Considerations – Income Taxation of the Company 
and Members – Business Interest Expense Limitation” beginning on page 106.   

Legislative or regulatory action could adversely affect the returns to Members. 

In recent years, numerous legislative, judicial, and administrative changes have been 
made in the provisions of the federal income tax laws applicable to investments similar to an 
investment in the Units.  In particular, the 2017 Tax Act (defined above on page 10) includes 
sweeping changes to U.S. tax laws and represents the most significant changes to the Code since 
1986. Additional changes to the tax laws are likely to continue to occur, and the Company cannot 
assure Members that any such changes will not adversely affect their taxation, the investment in 
the Units or the market value or the resale potential of the Company’s properties. Members are 
urged to consult with their own tax adviser with respect to the impact of recent legislation, 
including the 2017 Tax Act, on their investment in the Units and the status of legislative, 
regulatory, or administrative developments and proposals and their potential effect on an 
investment in the Company. 

None of the Manager, the Principals, their affiliates, or MMM are providing tax advice to 
prospective investors.  Additionally, no tax opinion has been requested or obtained on behalf of 
the Company or any of the prospective Investors. No ruling has been obtained from any federal, 
state, or local tax authorities, with respect to any matter in this offering.  All statements 
contained in this Memorandum concerning the federal income tax consequences of any 
investment in the Company are based upon existing law and the interpretations thereof.  
Therefore, no assurance can be given that the currently anticipated income tax treatment of an 
investment in the Company will not be modified by legislative, judicial, or administrative 
changes, possibly with retroactive effect, to the detriment of the Members. 

Risks Relating to an Investment in the Company   

An investment in the Company is an indirect investment in the Project and involves a high 
degree of risk, including the risk that the entire amount invested may be lost. 
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The Company’s investment program may not be successful.  Furthermore, the Company 
may utilize such investment techniques that can, in certain circumstances, substantially increase 
the adverse impact to which the Company’s investment portfolio may be subject. An Investor 
could incur substantial, or even total, losses on an investment in the Company.  The Units are 
only suitable for persons willing to accept this high level of risk. 

The Company has no operating history by which an investor can evaluate its future 
performance. 

The Company is a newly formed entity that does not have any prior operating history of 
its own for prospective investors to evaluate prior to making an investment in the Company.  The 
Company’s investment program should be evaluated on the basis that there can be no assurance 
that the Manager’s assessment of the short-term or long-term prospects of investments will prove 
accurate or that the Company will achieve its investment objective.  Additionally, because the 
QOZ Incentive is relatively new, the Manager and its affiliates (including the Principals) have 
limited prior experience operating a fund similar to the Company.  See “Risks Relating to 
Qualified Opportunity Zone Incentive – The Manager has limited experience investing in low-
income areas with the QOZ Incentive” on page 47. 

The prior investment performance of investments sponsored by the Manager, the JV Manager, 
or their affiliates is not necessarily indicative of future results. 

The performance of prior investments by the investment professionals of the Manager, 
the JV Manager and their affiliates is not necessarily indicative of the Joint Venture’s and 
Company’s future results.  While the Manager intends to make investments that have potential 
returns commensurate with the risks undertaken, there can be no assurance that the targeted 
returns will be achieved.  On any given investment, total loss of the investment is possible. 

Investors will have little or no input on how the Company and Joint Venture are managed, 
increasing the risk that the Manager may take action an Investor finds unfavorable.  

The Manager will have exclusive responsibility for the Company’s activities, and, other 
than as may be set forth herein, Investors will not have an opportunity to evaluate or approve 
specific investments, or any particular type or category of investment, prior to the Company’s 
investing, and will not have the ability to make any other decisions in the management of the 
Company.  Similarly, the JV Manager will have exclusive responsibility for the Joint Venture’s 
activities, subject to major decisions regarding the operation of the Joint Venture.  Subject to 
certain major decisions, decisions with respect to the Company’s management will be made 
exclusively by the Manager, who will have wide latitude within the broad investment guidelines 
in determining the types of assets it may decide are proper investments for the Company (after 
disposing of an interest in the Project). The success of the Company and Joint Venture will 
depend in large part upon the skill and expertise of the Manager and the JV Manager, 
respectively.   

Accordingly, no person should subscribe for Units unless such person is willing to entrust 
all aspects of the Company’s management to the Manager and all aspects of the Joint Venture’s 
management to the JV Manager. 
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A loss of one or more key members of the Manager’s management team could materially 
adversely impact an investment in the Company. 

The success of the Company and Joint Venture is substantially dependent on the efforts 
of the Principals.  Should one or more of these individuals become incapacitated or in some way 
cease to participate in the Company or Joint Venture, performance could be adversely affected.  
No assurance exists that a suitable replacement could be found if one or more of these 
individuals becomes unavailable for any reason.  Moreover, there can be no assurance that the 
individuals’ abilities, effort, and prior success will continue for the life of the Company. 

Investors will have limited liquidity because of restrictions on the ability to transfer Units or 
withdraw from the Company. 

The Units are being offered and sold only to a limited group of accredited investors who 
represent that they are acquiring the interests for investment for their own account and not for 
resale.  The Units have not been, and will not be, registered under the Securities Act or 
applicable state securities laws and may not be resold unless an exemption from such registration 
is available.  The Company is not under any obligation to cause such an exemption (whether 
pursuant to Rule 144 under the Securities Act or otherwise) to be available.  Accordingly, there 
is no secondary market for the Units and such market is not expected to develop.  Transfer of the 
Units is also subject to numerous restrictions set forth in the LLC Agreement and in the 
Subscription Agreement.  Investors will not have any right to transfer their Units without the 
consent of the Manager and except as set forth in the LLC Agreement, and may not withdraw 
from the Company or require the Company to redeem or repurchase their Units.   

The Units are illiquid and, even if the Manager consents to a transfer, would be difficult to 
sell. 

No market exists for the Units, and none is expected to develop.  Investment in the 
Company requires a long-term commitment, with no certainty of return.  Investors may not be 
able to liquidate their Units prior to the end of the Company’s term.  An investment in the 
Company is suitable only for certain sophisticated investors who have no need for liquidity in 
their investment in the Company. 

The Company may not generate sufficient cash, which can adversely impact cash distributions 
and the value of an investment in the Company. 

The amount and timing of distributions is set forth in the LLC Agreement and JV 
Agreement. There may be little or no near term cash flow available to the Members.  
Distributions to the Members may be delayed as a result of payment of the Company’s 
obligations.  The Company’s income and gain, if any, will be burdened by appropriate reserves 
and by administrative and other costs.  As a result, Members may be credited with profits, and 
income tax liability may be incurred, even though Investors of the Company do not receive any 
distributions from the Company.  Similar risks regarding distributions apply to the Joint Venture. 
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The Company and Joint Venture may make investments which may not be advantageously 
disposed of prior to the end of the Company’s term, which could result in low returns or 
losses. 

The Company and Joint Venture may make investments which may not be 
advantageously disposed of prior to the date that the Company (or Joint Venture) will be 
dissolved, either by expiration of the Company’s (or Joint Venture’s) term or otherwise.  
Although the Manager expects that investments will be disposed of prior to dissolution or be 
suitable for in kind distribution at dissolution, the Company (or Joint Venture) may have to sell, 
distribute, or otherwise dispose of investments at a disadvantageous time as a result of 
dissolution.  In addition, the JV Manager may be unable to sell an investment for the price, on 
the terms, or in the time frame it desires, particularly if adverse market conditions develop near 
the end of the Company’s (or Joint Venture’s) scheduled term.  Even under the most favorable 
market conditions, there can be no guarantee that the investments (including the Project), in 
whole or in part, can be sold on acceptable terms.  There can be no assurance that the 
investments (including the Project) can be sold in accordance with the Company’s (or Joint 
Venture’s) timetable, or on terms that will result in profits or will generate any cash proceeds for 
distribution to the Members. 

The LLC Agreement provides that the Company may be responsible for indemnifying the 
Manager if the Manager engages in certain actions and that you may have fewer remedies 
against the Manager than would be the case in the absence of such LLC Agreement 
provisions. 

The LLC Agreement limits the circumstances under which the Manager and its affiliates, 
including their officers, partners, employees, members, managers and other agents, can be held 
liable to the Company and the Investors.  The Manager and its partners, members, directors, 
officers, employees, affiliates, managers, and other agents will not be liable to the Company or 
the Investors for acts or omissions performed in accordance with and pursuant to the LLC 
Agreement, except to the extent that any losses or damages incurred by the Company are 
established by a court order of final adjudication to be primarily attributable to such parties’ Bad 
Conduct (as defined above on page 21). 

The Company will indemnify the Manager and its members and officers with respect to 
any losses or damages incurred by them in connection with their services to the Company, except 
to the extent that any losses or damages incurred by the Company are established by a court 
order of final adjudication to be primarily attributable to such parties’ Bad Conduct.  Similar 
risks regarding indemnification apply to the Joint Venture. 

The Manager has sole authority to establish reserves, which can diminish the value of an 
investment in the Company. 

As is customary in the industry, the Manager will establish reserves for operating 
expenses, Company liabilities and other matters.  Estimating the appropriate amount of such 
reserves is difficult.  Inadequate or excessive reserves could impair the investment returns to the 
Investors.   
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The Manager may make in-kind distributions, which may prove difficult to liquidate.  

The Manager may distribute the proceeds of certain of the Company’s investments in 
kind.  An Investor that receives assets other than cash from the Company may incur costs and 
delays in converting those assets into cash. 

Third party liabilities may need to be satisfied by any or all of the Company’s assets, reducing 
the assets available for the benefit of Members.  

The Company’s assets, including its investment in the Joint Venture, any other 
subsequent investment made by the Company, and any funds held by the Company, are available 
to satisfy all liabilities and other obligations of the Company.  If the Company becomes subject 
to a liability, parties seeking to have the liability satisfied may have recourse to the Company’s 
assets generally and such recourse may not be limited to any particular asset, such as the asset 
representing the investment giving rise to the liability. 

Neither the Company, the Manager, nor its affiliates are regulated entities, resulting in less 
oversight than entities registered with the SEC or state securities commissions. 

Neither the Manager nor its affiliates are registered as an investment adviser with the 
SEC under the Investment Advisers Act.  Accordingly, the Members will not have the benefit of 
the protections afforded by the Investment Advisers Act.   

In addition, the Company intends to conduct itself so that it will not be required to be 
registered as an investment company under the Investment Company Act of 1940, as amended 
(the “1940 Act” or “Investment Company Act”).  If the Company is required to register as an 
investment company under the 1940 Act, it may not be able to continue its business plan, which 
may significantly reduce the value of the Units.  If the Company were required to register as an 
investment company under the Investment Company Act, the Company would be required to 
comply with numerous additional regulatory requirements and operational restrictions, which 
could adversely restrict operations and reduce distributions to the Members.   

As a result, certain protections of the 1940 Act will not be afforded to the Company or 
the Members.  These include matters such as requiring at least 40% of an investment company’s 
directors to be disinterested, regulating the relationship between the investment company and its 
adviser, requiring investor approval before fundamental investment policies can be changed, 
limiting concentration in a company’s assets and limiting a fund’s investments in certain types of 
securities and investments. 

For additional information on these matters, see “United States Securities Laws – 
Investment Advisers Act” (beginning on page 118) and “– Investment Company Act” (beginning 
on page 115). 

Increased regulations could reduce the Company’s ability to generate positive returns. 

Market disruptions and the dramatic increase in the capital allocated to alternative 
investment strategies during recent years have led to increased governmental as well as self-
regulatory scrutiny of the private equity fund industry in general.  Certain legislation proposing 



15722752 v6 
 

 

 69 
 

greater regulation of the industry periodically is considered by Congress, as well as the 
governing bodies of non-U.S. jurisdictions.  It is impossible to predict what, if any, changes in 
the regulations applicable to the Company may be instituted in the future.  Any such regulation 
could have a material adverse impact on the profit potential of the Company, as well as require 
increased transparency as to the identity of the Investors. 

The Company may be subject to the USA PATRIOT Act and the Corporate Transparency Act, 
and the failure to comply could result in fines or penalties. 

The Company may be subject to the U.S. Bank Secrecy Act, as amended by the Uniting 
and Strengthening America by Providing Appropriate Tools Required to Intercept and Obstruct 
Terrorism Act of 2001 (the “USA PATRIOT Act”), the Corporate Transparency Act (the 
“CTA”), and other anti-money laundering, anti-terrorism, and similar laws and regulations 
adopted by the U.S. and other jurisdictions. The USA PATRIOT Act requires subject businesses 
to establish anti-money laundering compliance programs that must include policies and 
procedures to verify investor identity at account opening and to detect and report suspicious 
transactions to the government. Institutions subject to the USA PATRIOT Act must also 
implement specialized employee training programs, designate an anti-money laundering 
compliance officer and submit to independent audits of the effectiveness of the compliance 
program. Compliance with the USA PATRIOT Act may result in additional financial expenses 
for the Company and may subject us to additional liability.  The Company’s failure to comply 
with applicable regulations of the Treasury Department’s Office of Foreign Assets Control 
(OFAC) could have similar or additional negative consequences to those under the USA 
PATRIOT Act.   

The CTA, which became law on January 2, 2021 as part of the National Defense 
Authorization Act for Fiscal Year 2021, requires certain companies called “Reporting 
Companies” to disclose information regarding their ultimate beneficial ownership.  It is expected 
that the Company and/or its subsidiaries will qualify as one or more Reporting Companies.  
Beneficial ownership refers to the real, natural person or persons that own and control an entity 
at the point of formation, determined based on whether an individual either (i) exercises 
“substantial control” over the entity’s activities, (ii) owns or controls at least 25% of the 
ownership interests in the entity, or (iii) receives “substantial economic benefits” from the 
entity’s assets.  Failure to meet disclosure requirements under the CTA could result in large fines 
or criminal penalties.   

The Financial Crimes Enforcement Network (“FinCEN”), a bureau of the United States 
Department of the Treasury, will administer the CTA.  Because the CTA is a new law, its full 
application is still relatively uncertain. On September 29, 2022, FinCEN published regulations, 
and is expected to continue to publish, draft regulations that clarify and elaborate on the 
provisions of the CTA.  Disclosure is mandatory only after the FinCEN regulations are published 
and an effective date of the CTA is currently scheduled for January 1, 2024.  Prior to the 
publication of such regulations, however, it is unclear the extent to which beneficial ownership 
disclosure rules will apply to any individual prospective Investor.  However, it is anticipated that 
the CTA will apply to individual investors who, directly or indirectly, either (i) exercise 
substantial control over the Company or (ii) own or control at least 25% of the ownership 
interests of the Company. In the event that the CTA does apply to an Investor by virtue of its 
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Units in the Company, the Company and the Manager will disclose to FinCEN the following 
information pertaining to such Investor:  (1) full legal name, (2) date of birth, (3) current address, 
and (4) unique identifying number (e.g., a passport number or driver’s license number).  It is 
important to note that these disclosures will not be made public.  Instead, these disclosures will 
be made directly to FinCEN, which is expected to maintain a private database of the information 
accessible only by law enforcement officials and, in certain cases, regulated financial 
institutions.  Inadvertent or otherwise unlawful disclosure of beneficial ownership information 
can result in penalties. 

See “Anti-Money Laundering Requirements and Regulations” beginning on page 125. 

Unanticipated risks could have a material adverse effect on the Company. 

The risk factors discussed herein are not intended to address all conceivable risks 
associated with an investment in the Company.  Other risks, unknown at this time, may also 
become factors that detrimentally impact the Company and its Members.  In addition, certain 
possibilities are known but considered unlikely.  For example, it is possible that the Company 
could reinvest Net Proceeds from a Capital Transaction in different types of QO Zone Property 
that pose risks substantially different from those posed by an investment in the Joint Venture and 
the Project.  The Manager or the JV Manager could cause proceeds to be reinvested in other real 
estate held through a real estate investment trust (or “REIT”), which is a type of entity created by 
the Code that offers certain benefits but that is subject to a complex set of rules, the failure of 
which to meet such rules could have materially adverse tax consequences.  While such risks are 
possible, at the current time, their occurrence is not considered likely given the Company’s 
current plans and objectives.  However, the Manager has broad authority with respect to the 
Company, and the JV Manager will have broad authority with respect to the Joint Venture; and 
events and circumstances that are known but considered unlikely, or unknown events or 
circumstances, could develop that could materially adversely affect an Investor as a result of its 
investment in the Company. 

General economic conditions will have an effect on the Company’s performance. 

 Overall market, industry or economic conditions, which the Company and Joint Venture 
cannot predict or control, will have a material effect on performance.  

The combination or “layering” of multiple risk factors could increase the risk of loss to an 
investor.  

 Although the various risks discussed herein are generally described separately, 
prospective investors should consider the potential effects of the interplay of multiple risk 
factors.  Where more than one significant risk factor is present, the risk of loss to an investor may 
be significantly increased.  

A Member’s failure to contribute its pro-rata share of additional capital contributions will be 
subject to dilution. 

Although Members have no obligation to make Capital Contributions to the Company 
beyond their respective initial Capital Contributions previously accepted by the Manager, any 



15722752 v6 
 

 

 71 
 

Member that does not fund its pro-rata share of the requested additional Capital Contributions 
will likely be diluted.  Similar risks regarding apply to the Joint Venture as well. 

Additional Members may be admitted to the Company on terms different or more favorable 
than those upon which the current Members are subject.  

In the event the Manager determines the Company required additional capital, the 
Manager the Manager has the authority to admit Members on such terms and conditions as 
determined by the Manager in its sole discretion.  As a result, additional Members may be 
admitted to the Company on terms different or more favorable than those upon which the current 
Members are subject.  Similar risks regarding apply to the Joint Venture as well. 

Risks Relating to the Offering   

The offering is not registered under state or federal securities laws, reducing the level of 
oversight over the offering process and the safeguards available in a registered public 
offering.   

In a registered public offering of securities, the SEC or state regulatory authority may 
review the disclosures provided by the issuer and comment upon its compliance with the 
disclosure requirements of applicable securities laws.  Because of the nature of this offering, 
there are no specific required disclosures (although the anti-fraud provisions of securities laws 
are still applicable).  Furthermore, there will be no regulatory authority reviewing or commenting 
upon this Memorandum.  In addition, in an underwritten public offering, the underwriter will 
retain separate counsel, and the underwriter and its counsel will perform due diligence on the 
issuer, assets, and business.  While the Manager will perform, and has performed, due diligence 
on the Joint Venture and the Project, no party has performed or has yet been retained to perform 
due diligence on the Company, the Manager, or any of their affiliates or to assess the accuracy or 
adequacy of this Memorandum.  Prospective Investors must rely on their own knowledge of the 
market and due diligence in making an investment decision. 

Some Investors may enter into Side Letters.   

The Manager may, on its own behalf or on behalf of the Company, enter into agreements 
that modify or supplement one or more Investors’ rights and obligations with respect to its 
investment in the Company (each such agreement, defined above on page 20 as a “Side Letter”).  
There is no “most favored nation” clause applicable to the Company’s Investors generally, and 
no Investor will be entitled (unless the Manager agrees in its sole and absolute discretion) to any 
rights or obligations agreed to by the Manager with another Investor in such other Investor’s 
Side Letter.  Similar risks regarding JV Side Letters (defined above on page 31) apply to the 
Joint Venture as well. 

Investors’ subscriptions are binding.   

Once an Investor’s subscription is accepted by the Company, the Investor’s subscription 
is binding unless the Company terminates the offering and cancels the Investor’s subscription.  
Should any of the Investor’s capital be expended, and economic or other circumstances prevent 
the Company from making distributions to Members, no funds will be returned to Members. 
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Members admitted at a subsequent closing may disproportionately dilute, or be diluted by, 
previously admitted Members.  

Investors subscribing for Units at subsequent closings or Investors increasing their 
Capital Contributions (each, an “Additional Investor”) will participate equally in existing 
investments of the Company, regardless of when each Investor invested in the Company, thereby 
diluting the interest of existing Investors therein.  Additional Investors will generally participate 
pro-rata based on their Capital Contributions.  Because the value of the Project may have 
increased or decreased since the Company’s acquisition of such investment, there can be no 
assurance that the Additional Investors’ pro-rata share of Capital Contributions will accurately 
reflect their share of the fair value of investments if such Additional Investors were to purchase 
that same proportion of the Project independently.   

Less than the Maximum Offering Amount may be sold, which could place the Project at risk 
of failure. 

If significantly less than the Maximum Offering Amount (defined on page 16 under 
“Summary of Principal Terms – The Offering”) is sold, the Company’s investment in the Joint 
Venture (and subsequent investments, if applicable) may be more limited than if a larger portion 
of the maximum offering proceeds is obtained.  This may have an adverse impact on the ability 
of the Company to achieve its investment objectives. 

Risks Relating to the Company’s Investments   

The Company’s investments will be limited, which means you will not have the benefit of a 
diversified portfolio. 

It is anticipated that substantially all of the Company’s assets will consist of its interest in 
the Project through the Joint Venture, which is situated within a single QO Zone.  Currently, the 
investment in the Project through the Joint Venture is the only planned investment of the 
Company. While other investments are possible in the future, depending on the Project, it is 
likely that the Company will participate in only a limited number of investments. As a 
consequence, the aggregate return of the Company will be substantially adversely affected by the 
unfavorable performance of the Project and may be adversely affected by the performance of an 
alternative investment made with proceeds from the Project. 

Adverse market conditions could disrupt the Company’s plans, resulting in lower returns or a 
loss of capital. 

The current market conditions may adversely affect the Company in many ways, 
including by reducing the value or performance and liquidity of the Company’s and Joint 
Venture’s investments and reducing the ability of the Company and Joint Venture to raise or 
deploy capital.  A general market downturn, or a specific market dislocation, may result in lower 
investment returns for the Company and Joint Venture. 
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An investment in the Company should be considered illiquid and a long-term investment. 

Although investments by the Company may occasionally generate some current income, 
the return of capital and the realization of gains, if any, from an investment generally will occur 
only upon the partial or complete disposition of such investment.  While an investment may be 
sold at any time, it is not generally expected that this will occur for a number of years after the 
investment is made.   

Failures to uncover material facts during due diligence of potential investments could result in 
unanticipated expenses or losses on such investments. 

There can be no assurance that the due diligence processes conducted by the Manager 
uncovered, or will uncover, all relevant facts that would be material to an investment decision in 
the Project (through the Joint Venture) or another investment.  Before making an investment, the 
Manager will assess the strength of the underlying properties and any other factors that it 
believes are material to the performance of the investment.  In making the assessment and 
otherwise conducting customary due diligence, the Manager will rely on the resources available 
to it and, in some cases, investigations by third parties.  Although the Manager will evaluate all 
such information and data and seek independent corroboration when it considers it appropriate to 
do so, the Manager will not be in a position to confirm the completeness, genuineness, or 
accuracy of all such information and data, and in some cases, complete and accurate information 
will not be readily available. 

In addition, the Company will generally establish capital structures for prospective 
investments on the basis of financial projections for such investments.  Projected operating 
results will normally be based primarily on management judgments.  In all cases, projections are 
only estimates of future results that are based upon assumptions made at the time that the 
projections are developed.  There can be no assurance that the projected results will be obtained, 
and actual results may vary significantly from the Company’s projections.  General economic 
conditions, which are not predictable, can have a material adverse impact on the reliability of 
such projections. 

If the Manager (or JV Manager) is required to commit to a decision affecting the Project or to 
an investment quickly in order to secure the investment opportunity, it may have inadequate 
time or resources to thoroughly vet its decision, which could result in unanticipated expenses 
or losses. 

Investment analyses and decisions by the Manager and/or JV Manager may be required 
to be undertaken on an expedited basis as a result of exigent circumstances relating to the 
Project, or after the Project is sold and the Manager is considering the redeployment of capital, to 
take advantage of investment opportunities. In such cases, the information available to the 
Manager and/or JV Manager at the time it needs to make a decision may be limited, and the 
Manager may not have access to detailed information regarding the issue or investment 
opportunity. Therefore, no assurance can be given that the Manager and/or JV Manager will have 
knowledge of all circumstances that may adversely affect its decisions. In addition, the Manager 
and/or JV Manager may rely upon independent consultants in connection with its evaluation of 
alternative courses of action; however, no assurance can be given that these consultants will have 



15722752 v6 
 

 

 74 
 

sufficient time to perform such evaluations nor that they will accurately evaluate options 
available to the Manager and/or JV Manager. 

Non-controlling interests in investments may result in losses that might not have been realized 
had the Company been able to control the investment. 

Depending on the amount raised in this offering, the Company may or may not hold an 
interest in the Joint Venture that will enable the Company to control major decisions involving 
the Joint Venture and to replace the manager of the Joint Venture. Regardless of the amount 
raised, however, the Company itself will not control the day-to-day operations of the Joint 
Venture and may not have singular control over replacement of the Joint Venture’s manager. 
Further, the Company may acquire non-controlling interests in certain other investments. 
Therefore, the Company may have a limited ability to protect its position in such investments, 
although as a condition of investment in an investment, it is expected that appropriate rights 
generally will be sought to protect the Company’s interests. 

While the Company’s investment in the Joint Venture is expected to be with entities 
controlled by persons affiliated with the Manager, the Company’s potential future investments 
may be through joint ventures that are entirely with third parties. Such co-investments may 
involve additional risks not present in investments where a third party is not involved, including 
the possibility that a coventurer may at any time have economic or business interests or goals 
that are inconsistent with those of the Company, or may be in a position to take action contrary 
to the Company’s investment objectives (including as a result of the existence of consent or other 
rights that may not be present in other investment structures). 

Structures of investments could result in taxation as a corporation, reducing your returns. 

The Company intends to invest in the Joint Venture, and upon a disposition of its interest 
in the Joint Venture, the Manager may form one or more partnerships or limited liability 
companies to hold certain investments. Investments made through such entities are subject to the 
risk that any such partnership, for example, may fail to satisfy the requirements to qualify as a 
partnership in any given taxable year. Failure to be treated as a partnership for federal income tax 
purposes could subject such partnership to taxation as a corporation, which could decrease the 
cash flow and value of an investment in the Company. 

You will have no say in any investments selected for replacement assets on disposition of all or 
a portion of the Project, which is riskier than if you had the ability to evaluate and approve 
such investments. 

Upon disposition of its interest in the Joint Venture, or upon the Joint Venture’s 
disposition of the Project, the Company may reinvest proceeds into other investments. The 
Manager has not identified subsequent investments that may be made by the Company. As a 
result, there are risks and uncertainties to the Investors with respect to the availability and 
selection of investments. Investors will be relying on the ability of the Manager to find and close 
suitable future investments using the proceeds of any sale of the Company’s interests in the Joint 
Venture or the Joint Venture’s sale of the Project. No assurance can be given that the Company 
will be successful in obtaining suitable investments.   
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The Company may not achieve its targeted rate of return, which would hurt the value of your 
investment in the Company. 

The Company will make investments based on the Manager’s estimates or underwritten 
internal rates of return and current returns, which in turn are based on, among other 
considerations, assumptions regarding the performance of the Project (and any subsequent 
investments, if applicable), the amount and terms of available financing, and the manner and 
timing of the dispositions, including possible asset recovery and remediation strategies, all of 
which are subject to significant uncertainty.  In addition, events or conditions that have not been 
anticipated may occur and may have a significant effect on the actual return, if any, received on 
such investments. 

Additional members may be admitted to the Joint Venture on terms different or more 
favorable than those upon which the Company invests in the Joint Venture.   

The Company intends to invest in the Joint Venture.  In addition to the other JV 
Members, the Joint Venture may also accept capital from third party and manager affiliated 
investors.  Such additional members may be admitted to the Joint Venture on terms different or 
more favorable than those upon which the Company invests in the Joint Venture, including as a 
result of JV Side Letters (as defined above on page 31 under “Summary of Principal Terms – 
Joint Venture LLC Agreement – JV Side Letters”).  There is no “most favored nation” clause 
applicable to the Joint Venture’s members, including the Company, and no JV Member will be 
entitled to any rights or obligations agreed to by the JV Manager with another member. 

High rates of inflation could reduce Member returns. 

During 2021, inflation began to increase with significant increases in 2022. If the Joint 
Venture’s or Company’s costs were to become subject to significant inflationary pressures, they 
may not be able to fully offset such higher costs. Additionally, to the extent inflation reduces 
investment returns to the Company, it could reduce the effective returns to the Members. 

Competition for investment opportunities may result in the Company reinvesting sale proceeds 
in less optimal opportunities. 

The Company intends to invest, indirectly through the Joint Venture, in the Project.  The 
Company may reinvest proceeds from the Project in other QO Zone Property.  There will be 
competition for QO Zone Property from numerous other potential investors, many of which will 
have significantly greater financial resources than the Company.  As a result, there can be no 
guarantee that a sufficient quantity of suitable QO Zone opportunities for the Company will be 
found, that investments on favorable terms can be negotiated, or that the Company will be able to 
fully realize the value of the Company’s QO Zone Property.  Competition for QO Zone Property 
may have the effect of increasing the Company’s costs and expenses, thereby reducing 
investment returns to the Company. 
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Unknown liabilities arising from the sale of assets could deplete the Company’s assets, 
resulting in decreased cash available for distribution and a decrease in the value of your 
investment. 

In connection with the disposition of an investment, including the Project, the Company 
and Joint Venture, as applicable, may be required to make representations about such investment.  
The Company and Joint Venture also may be required to indemnify the purchasers of such 
investment to the extent that any such representations are inaccurate.  These arrangements may 
result in the incurrence of contingent liabilities for which the Manager (or Joint Venture) may 
establish reserves or escrow accounts or for which the Company may be required to expend its 
assets to settle.   

Expenses may be increased as a result of investing through joint ventures.   

Investment through joint ventures, such as the Joint Venture, may increase the 
Company’s expenses, since the Company has to pay its own expenses and its pro-rata share of 
the expenses of any joint venture and the investments they control.  This “layering” of fees may 
result in higher expenses than if the Company invested in the underlying asset directly.    

The Company’s investments may be difficult to liquidate, which could reduce cash available 
for distribution and the value of your investment.  

The Company intends to invest in the Joint Venture.  The Joint Venture’s interests are 
subject to restrictions on transfer, and no liquid market exists for such interests.  The Company 
may not be able to sell such interests when it desires to do so or to realize what it perceives to be 
such interests’ fair value in the event of a sale.  The sale of illiquid investments often requires 
more time and results in higher brokerage charges or dealer discounts and other selling expenses 
than does the sale of securities eligible for trading on national securities exchanges or in the 
over-the-counter markets.   

Risks Relating to Real Estate Investments   

The Company faces numerous risks associated with the real estate industry.  

The Company will be subject to the risks generally incident to ownership of real 
property, including, but not limited to uncertainty of cash flow to meet fixed and other 
obligations; adverse changes in local employment conditions, interest rates and real estate tax 
rates; changes in fiscal policies; and uninsured losses and other risks that are beyond the control 
of the Company and the Manager. There can be no assurance of profitable operations because the 
cost of owning real estate assets may exceed the income produced, particularly since certain 
expenses related to real estate and its development and ownership, such as property taxes, utility 
costs, maintenance costs and insurance, tend to increase over time and are largely beyond the 
control of the owner.  Because initially, the Company’s only investment will be in the Project 
(through the Joint Venture), and in the future, if investment proceeds are redeployed, the 
Manager expects that any future investments would similarly be in interests in real estate, the 
performance of the Company will depend largely on the performance of the broader real estate 
market in general.  Any significant drop in real estate as an asset class will likely result in a 
significant drop in Company value. 
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The Project and any future investments may be affected by the existing condition of land 
when the Company invests in it, operations in the vicinity of the real estate, such as the presence 
of underground storage tanks, or activities of unrelated third parties.  The presence of hazardous 
substances, or the failure to properly remediate these substances, may make it difficult or 
impossible to sell or operate the investment or to borrow funds using such real estate as 
collateral.  Any material expenditures, fines, or damages that must be paid will reduce the 
Company’s ability to make distributions and may reduce the value of each Member’s investment.  

The Company and Joint Venture will be dependent on property managers to successfully 
operate the Project.   

The Project will be managed by a property manager that is not affiliated with the 
Manager or JV Manager.  Under the terms of the management agreement, the Company’s and 
Joint Venture’s ability to participate in operating decisions regarding the Project will be limited 
to certain matters, including approval of the annual operating budget, and the Company will 
likely not have the authority to require the Project (and any other real estate investments, if any) 
to be operated in a particular manner.  While the Manager or its affiliates will closely monitor the 
performance of the property manager, it is anticipated that general recourse under the 
management agreements will be limited to termination if the related-party managers are in 
default under the management agreement, and/or termination and payment of a termination fee 
(which may be substantial and cause significant disruptions at the Project).      

If the Joint Venture or Company terminates any of the applicable management 
agreements, the Manager can provide no assurances that it could find a replacement manager in a 
timely manner, or at all, or that any replacement manager will be successful in operating the 
Property (or other real estate investment, if any).  Furthermore, it is likely that most of the 
Company’s (or Joint Venture’s) lenders would need to approve any new management company 
and agreement, all of which could cause the Company (or Joint Venture) to incur significant 
costs to obtain new management agreements for the affected investments.  If any of the 
foregoing were to occur, it could have a material adverse effect on the Company (and Joint 
Venture, as applicable).   

Any financial difficulties suffered by any property manager could adversely affect the Joint 
Venture and Company.   

The Project may require significant expenditures to operate and to provide marketing 
support and quality control.  Access to capital necessary for the management companies to 
operate may be critical to the success of the Project.  It cannot be predicted what the cost and 
availability of capital needed to operate and improve the applicable management companies’ 
businesses may be during the life of the Joint Venture and Company.  If there is another 
prolonged period of tightening in the credit and capital markets similar to what was experienced 
in 2008 through 2010, the management companies’ ability to fund their operations and growth 
could be adversely affected, which could cause the value and performance of the Project, and 
hence the cash available for distribution to the Members, to suffer.  Similar risks could be 
encountered with respect to any investments arising from redeployed capital. 
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Risks related to labor shortages. 

The success of the Project (and any other real estate investments in which the Company 
acquires interests in the future) will depend in large part on the Joint Venture’s property 
managers’ ability to attract, retain, train, manage and engage its employees.  If the property 
managers are unable to attract, retain, train and engage skilled associates, their ability to manage 
and staff the Project adequately could be impaired, which could reduce customer and tenant 
satisfaction.  A shortage of skilled labor could also require higher wages that would increase the 
labor costs at the Project, which could reduce the Company’s profits and cash available for 
distribution to Members.  Similar risks could be encountered with respect to any investments 
arising from redeployed capital.  

Real estate-related investments face a variety of risks that can adversely impact the Company’s 
cash flows and value.  

Real estate historically has experienced significant fluctuations and cycles in value that 
may result in reductions in the value of real estate-related investments.  The marketability and 
value of the Project, and any subsequent real estate investments, will depend on many factors 
beyond the control of the Company.  The ultimate performance of the Project and subsequent 
investments will be subject to the varying degrees of risk generally incident to the operation of 
the underlying real property.  Revenues may be adversely affected by: (i) changes in national or 
international economic conditions; (ii) changes in local market conditions due to changes in 
general or local economic conditions and neighborhood characteristics; (iii) the financial 
condition of tenants, buyers, and sellers of properties; (iv) competition from other properties 
offering the same or similar services; (v) changes in interest rates and in the availability, cost and 
terms of mortgage funds; (vi) the impact of present or future environmental legislation and 
compliance with environmental laws; (vii) the ongoing need for capital improvements 
(particularly in older structures); (viii) changes in real estate tax rates and other operating 
expenses; (ix) adverse changes in governmental rules and fiscal policies; (x) civil unrest; (xi) acts 
of God, including earthquakes, hurricanes, and other natural disasters; (xii) acts of war; (xiii) acts 
of terrorism (any of which may result in uninsured losses); (xiv) adverse changes in zoning laws; 
and (xv) other factors that are beyond the control of the Company, including without limitation 
vacancy rates for similar townhome projects as well as pandemics and epidemics, such as the 
spread of Covid-19.  In the event that any of the properties underlying the Company’s or Joint 
Venture’s investments experience any of the foregoing events or occurrences, the value of and 
return on such investments could be negatively impacted. 

There are risks related to cost overruns and non-completion of construction or renovation.   

The development, renovation, refurbishment or expansion of real estate involves risks of 
cost overruns (including labor and materials) and non-completion.  Costs of construction or 
renovation to bring a property up to standards established for the market intended for that 
property may exceed original estimates, possibly making a project uneconomical.  If such 
construction or renovation costs more than expected, the Joint Venture may experience a 
prolonged impairment of net operating income which could materially and adversely affect the 
Company.  
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Developing new properties or substantially redeveloping existing properties typically 
involves lengthy development periods during which significant amounts of capital must be 
funded before the properties can begin to operate. If the cost of funding these developments or 
renovations exceeds budgeted amounts, or if supply chains are disrupted, profits could be 
reduced and the Fund’s cash may be unavailable to invest in other opportunities. 

Similarly, the timing of capital improvements can affect property performance. 
Moreover, the investments may fail to improve the performance of the properties in the manner 
that is expected, such that the Joint Venture is unable to sufficiently increase its operating 
income to offset the renovation costs. 

If the Joint Venture is not able to begin operating the Project (or any other property) as 
scheduled, or if investments adversely affect or fail to improve performance, the Company’s 
ability to compete effectively would be diminished, its revenues and value could be reduced, and 
its ability to make distributions to Members decreased. 

Properties in economically distressed communities, such as those in which the Company will 
invest, face risks that investments outside of such areas do not, and such risks can adversely 
affect the performance of the Company’s investments. 

Due to the nature of the QOZ Incentive, the Company will invest a substantial portion of 
its assets in QO Zones, which are, in part, properties located in economically distressed 
communities around the United States.  The economic status of these communities may 
negatively impact the Company’s ability to obtain mortgage loans to purchase properties, obtain 
financing to complete redevelopment projects, successfully refinance properties as loans become 
due on favorable terms or at all, or successfully dispose of the properties after completion of any 
improvement or redevelopment projects.  Furthermore, if the Company is unable to borrow 
money, then the Company may need to sell some of its assets at unfavorable prices in order to 
pay its loans.  To the extent that the availability of credit is limited, it could also adversely affect 
the Company’s notes receivable as counterparties may not be able to obtain the financing 
required to repay the loans upon maturity. 

The distressed communities in which the Company owns QO Zone Property, including 
the QO Zone in which the Project is located, may have higher rates of criminal activity and civil 
unrest, which could harm the demand for, and the value of, such property.  The actual or 
perceived presence of increased criminal activity and civil unrest could directly impact the value 
of the Company’s properties through damage, destruction, loss, or increased security costs and 
the availability of insurance for such acts may be limited or may be subject to substantial cost 
increases.  Criminal activity and civil unrest might erode business in the community and might 
result in decreased or delayed infrastructure development or improvement by state or local 
governments.  Either of these events might decrease demand for real estate, decrease or delay the 
occupancy of the Company’s properties, and limit the Company’s access to the debt markets.  
The economic impact of any future criminal activity and civil unrest could also adversely affect 
the value of some of the Company’s investments, and these losses may negatively impact the 
Company’s returns.   
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There are risks related to investing in multifamily rental properties. 

The Project will be developed as a multifamily rental property.  Such rental property will 
be subject to risks relating to competition with new and existing properties for tenants and the 
general difficulties of maintaining rental rates and occupancy levels in a highly competitive 
market.  Tenant leases of this class of real estate asset are typically relatively short-term (e.g., six 
months to two years) in duration.  It is possible that tenants could vacate the buildings in due 
course, exposing the project to substantial re-leasing expenses, including tenant improvements 
and real estate commissions.  If the Joint Venture is unable to re-let space at favorable rental 
rates, it will have reduced cash flow and may require additional capital to maintain its buildings.  
Rental income can be affected by general market conditions (i) that increase the supply of 
competing real estate above demand, or (ii) that affect the business and prosperity of tenants 
generally.  Although landlords generally have significant legal remedies available, tenant failures 
or defaults can interrupt rental income flows even in favorable market circumstances.  Tenants 
can also create problems for landlords by creating conditions of contamination, interfering with 
other tenants in a multi-tenant building or by seeking the protection of the bankruptcy laws.  All 
of these risks are inherent in the nature of this type of investment. 

The Project will face competition from other developments.  

An investment in real estate is frequently subject to the risk of competition from other 
properties in close proximity, and the Project will face competition from similar properties in the 
same market. The Project may face significant competition from owners, operators and 
developers of properties as well as from other housing alternatives to attract residents, including 
apartments, condominiums and single-family homes that are available for rent and for sale.  

Because the Joint Venture will compete with a number of other developers, owners and 
managers of single-family and multifamily properties, it may be unable to secure leases with 
tenants.  Furthermore, to the extent that the Joint Venture is able to renew leases that are 
scheduled to expire in the short-term or re-let such space to new tenants, heightened competition 
resulting from adverse market conditions may require the Joint Venture to utilize rent 
concessions and tenant improvements.  If competitors offer space at rental rates below current 
market rates, the Joint Venture may lose potential tenants and may be pressured to reduce rental 
rates in order to secure or retain tenants upon expiration of their existing leases. If the Joint 
Venture is unable to secure leases in a reasonable time, or if rental rates decline or tenant 
improvement, leasing commissions, or other costs increase, the Joint Venture’s financial 
condition, cash flows, cash available for distribution, and the ultimate disposition value of the 
Project could be materially adversely affected. 

The Project could have a lack of readily available alternate uses, reducing its value.   

The Project will be developed as a multifamily rental property asset that will be a 
specific-use property that has limited alternative uses. Therefore, if the operations of the Project 
do not develop in the timeframe we anticipate, or if they improve but then become unprofitable 
due to industry competition, a general deterioration of the applicable industry, or otherwise, then 
we may have great difficulty developing an alternative use for the Project and the liquidation 
value of the Project may be substantially less than would be the case if the property were readily 
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adaptable to other uses.  Should any of these events occur, our income and cash available for 
distribution, and the value of assets could be reduced. 

The Project could fail to meet expectations and result in a loss on your investment in the 
Company. 

The Company intends to invest indirectly (through the Joint Venture) in the Project, 
which will be developed as an 86-unit build-to-rent townhome community.  There is a risk that 
the Project will fail to perform as expected.  Estimates of future income, expenses, and the costs 
of development necessary to allow the Joint Venture to operate the Project as originally intended 
may prove to be inaccurate.  In addition, the Joint Venture intends to finance the Project in part 
with secured financing, and there is a risk that the cash flow from the Project could be 
insufficient to meet debt payment obligations.  

There are risks relating to litigation. 

Investing in real estate assets can be a contentious and adversarial process.  Different 
investor groups may have qualitatively different, and frequently conflicting, interests.  The 
Company’s investment activities may include activities that are hostile in nature and will subject 
it to the risks of becoming involved in litigation by third parties.  The risk may be greater where 
the Company exercises effective control or significant influence over a company’s direction.  
The expense of defending claims against the Company by third parties and paying any amounts 
pursuant to settlements or judgments would be borne by the Company and would reduce net 
assets and could require the Investors to return distributed capital and earnings to the Company.  
The Manager will be indemnified by the Company in connection with such litigation, subject to 
certain conditions. 

Design, construction, or other defects in property acquired by the Company can result in 
additional, unanticipated expenditures, which can hurt the Company’s cash flow. 

The Project, and any other property owned, directly or indirectly, by the Company, may 
have design, construction, or other defects or problems that require unforeseen capital 
expenditures, special repair or maintenance expenses, or the payment of damages to third parties.  
Engineering, seismic, and other reports on which the Company relies as part of its pre-
acquisition or development due diligence investigations may be inaccurate or deficient, at least in 
part because defects may be difficult or impossible to ascertain.  Statutory or contractual 
representations and warranties made by the seller of the real estate on which the Project has been 
developed and/or the contractor for the development of the Project may not protect the Company 
and Joint Venture from liabilities arising from property defects.  Furthermore, after selling a 
property, the Company may continue to owe a statutory warranty obligation to the purchaser if 
any latent defects in such property are subsequently discovered. 

The Company’s investments will be subordinated to other elements comprising the total 
capitalization of the Project, which could result in a loss of the Company’s investment. 

The Company’s investment in the Joint Venture and Project will be subordinate to debt 
on such assets.  In the event of default on the debt secured by the Project or interests in the 
Project, the net proceeds from a foreclosure or restructuring may not be sufficient to cover the 
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expenses of foreclosure or restructuring and payment in full of the debt.  In such event, the 
Company will realize a loss of up to all of its investment before the debt will suffer any loss.   

Environmental liabilities can materially adversely impact the Company’s cash flows and 
value. 

The Company’s and Joint Venture’s operating costs and performance may be affected by 
the costs of complying with existing environmental laws, ordinances and regulations, as well as 
the cost of complying with future legislation or environmental problems that materially impair 
the value of the Project and any other investments in which the Company invests.  Under various 
applicable environmental laws and regulations, a current or previous owner or operator of real 
property may be liable for the costs of removal or remediation of hazardous or toxic substances 
on, under, or in such property.  Such laws often impose liability whether or not the owner or 
operator knew of, or was responsible for, the presence of such hazardous or toxic substances. 

In addition, the presence of hazardous or toxic substances, or the failure to remediate 
such property properly, may adversely affect the owner’s ability to borrow using such real 
property as collateral.  In addition, some environmental laws create a lien on contaminated 
property in favor of the government for costs it incurs in connection with the contamination.  
Certain clean-up actions brought by governmental and private parties, as well as the presence of 
hazardous substances on a property, may lead to claims of personal injury, property damage, or 
other claims by private claimants. 

Persons who arrange for the disposal or treatment of hazardous or toxic substances may 
also be liable for the costs of removal or remediation of such substances at the disposal or 
treatment facility, whether or not such facility is or ever was owned or operated by such person.  
Certain environmental laws and common law principles could be used to impose liability for 
release of asbestos-containing materials (“ACMs”) into the air, and third parties may seek 
recovery from owners or operators of real properties for personal injury associated with exposure 
to released ACMs or other hazardous materials.  Environmental laws may also impose 
restrictions on the manner in which a property may be used or transferred or in which businesses 
may be operated, and these restrictions may require substantial expenditures.  In connection with 
the ownership, development and operation of the Project (and any other investment property, if 
applicable), the Company (and Joint Venture) may be potentially liable for any such costs.  The 
costs of defending against claims of liability or remediation of contaminated property and the 
cost of complying with such environmental laws could materially adversely affect the 
Company’s (and Joint Venture’s) results of operations and financial performance. 

The loss of non-refundable deposits can adversely impact the Company’s cash position. 

Upon disposition of its interest in the Joint Venture, or the Joint Venture’s disposition of 
its interest in the Project, the Company may invest in other properties in which the Company 
needs to make non-refundable deposits prior to the acquisition of certain investment properties. 
In the event that an investment in such a property is not consummated, some or all of such non-
refundable deposits will be borne by the Company despite the property not being acquired. 
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There are risks related to investing in real estate development projects. 

A decision to invest in land or buildings for development will be made based upon 
certain assumptions about the cost of development, time periods for completion of various 
phases of development, and the market value of the developed product. While there may be past 
development or operating history on which to base these assumptions, many factors may change, 
resulting in such assumptions being untrue.  Such conditions may contribute to reduced demand 
for the finished product due to competition, economic factors or default, or changes in the capital 
markets, such as interest rates or the availability of capital.  To the extent development costs are 
financed, an investment will be subject to real estate financing risks.  Building construction or 
site development entails risks related to materials and labor cost increases, work stoppages or 
delays, regulatory delays, failure of performance or defective materials or workmanship by 
contractors and suppliers, unforeseen weather and unforeseen land conditions.  Such risks can be 
mitigated to some extent by obtaining performance bonds, construction and development 
guarantees, letters of credit and/or liens on assets under construction. No assurance can be given, 
however, that any of the foregoing will be obtained or, if obtained, will be adequate to cover any 
loss resulting from any such risks. 

The Company may be liable to tenants and guests. 

The Company and Joint Venture intend to maintain insurance coverage against liability 
and casualty in scope and amount consistent with prudent and conservative practice in the 
industry.  It is always possible that such coverage could prove inadequate under extraordinary or 
unforeseen circumstances, in which case the Company might face a claim payable out of its 
assets. 

Insurance against certain catastrophic losses may be unavailable or economically unfeasible, 
exposing the Company to material losses. 

With respect to properties acquired by the Company or Joint Venture, liability, fire, 
flood, extended coverage and rental loss insurance with insured limits and policy specifications 
that are customary for similar properties will be maintained.  The Company expects that the 
insurance carried on the Project and any other property will be adequate in accordance with 
industry standards. The Company and Joint Venture will attempt to maintain customary 
insurance coverage against liability to third parties and property damage.  There can be no 
assurance that insurance will be available or sufficient to cover the risks associated with the 
Company’s and Joint Venture’s investment strategy. 

Additionally, certain losses of a catastrophic nature, such as wars, natural disasters, 
terrorist attacks or other similar events, may be either uninsurable, or insurable at such high rates 
that to maintain such coverage would cause an adverse impact on the related investments.  In 
general, losses related to terrorism are becoming harder and more expensive to insure against.  
Most insurers are excluding terrorism coverage from their all-risk policies.  In some cases, the 
insurers are offering significantly limited coverage against terrorist acts for additional premiums, 
which can greatly increase the total costs of casualty insurance for a property.  As a result, not all 
investments may be insured against terrorism.  If a major uninsured loss occurs, the Company (or 
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Joint Venture) could lose both invested capital in and anticipated profits from the affected 
investments. 

Compliance with the American With Disabilities Act can result in additional expenditures, 
fines, and unanticipated costs. 

The Project and any subsequent Company investments will be required to comply with 
Title III of the Americans With Disabilities Act, as amended (the “ADA”), to the extent that such 
properties are “public accommodations” and/or “commercial facilities” as defined by the ADA.  
Compliance with the ADA requirements could require removal of structural barriers to 
handicapped access in certain public areas of properties.  Non-compliance could result in 
imposition of fines or an award of damages to private litigants. 

Revenue from the Project may be reduced or limited if the operations of its tenants are not 
successful. 

Revenue from the Project (and any future investments, if applicable) will depend 
primarily on the ability of tenants to pay the full amount of rent and other charges due under their 
leases on a timely basis.  Any reduction in our tenants’ abilities to pay rent or other charges on a 
timely basis, including the filing by any tenants for bankruptcy protection, will adversely affect 
our financial condition and results of operations.  In the event of default by a tenant, we may 
experience delays and unexpected costs in enforcing our rights as landlord under lease terms, 
which may also adversely affect our financial condition and results of operations. 

Compliance with the Fair Housing Amendment Act of 1988 can result in additional 
expenditures, fines, and unanticipated costs. 

The Company intends to invest, indirectly through the Joint Venture, in the Project.  The 
Fair Housing Amendment Act of 1988, as amended (the “FHAA”), requires apartment 
communities first occupied after March 13, 1990 to be accessible to the handicapped.  Non-
compliance with the FHAA could result in the impositions of fines or an award of damages to 
private litigants. 

Timing of completion is uncertain.  

 There are no assurances that the expected time schedule for the completion of the Project 
can be met, and if the timing for the completion of construction and development is delayed by 
any significant degree, then the cost of construction and development may increase, the Joint 
Venture may have to seek other sources of financing the construction and development of the 
Project and the receipt of proceeds could be delayed.  

Cost overruns could negatively impact the Project.  

 Cost overruns may be encountered as a result of numerous factors, including delay in the 
construction and development process and the failure of certain contracted parties to complete 
their work in accordance with the contracted amount, necessitating the substitution of 
subcontractors and potential increases in pricing.  Furthermore, unforeseen issues may be 
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encountered that otherwise require an increase in the Project’s budget that have no otherwise 
been reserved.  

Increase in costs of building materials could negatively impact the Project.  

 Recently, the costs of certain building materials, including lumber, has increased 
substantially.  Such increases make it difficult to budget Project costs and could have an effect 
on the assumptions underlying the Company’s business plan and Project budget.  If such 
increases continue, the Joint Venture’s expenses could exceed the amount of its available funds 
and/or budget and additional funds might have to be borrowed or invested by the Joint Venture 
and/or the Company in order to complete the construction and development of the Project.  

Risks Associated with Debt   

Leverage of investments increases the risk of loss on the Company’s investments if the 
underlying properties perform poorly. 

The Company, through the Joint Venture, is expected to incur nonrecourse or recourse 
debt to finance the Project and subsequent investments.  The Company’s and Joint Venture’s 
ability to obtain the leverage necessary on attractive terms will ultimately depend upon their 
ability to meet market underwriting standards which will vary according to lenders’ assessments 
of the value of the real property collateral, the Joint Venture’s and Company’s creditworthiness, 
and the terms of the borrowings.  Additionally, uncertainty in the credit markets may in the 
future render the Joint Venture and Company unable to refinance or extend its debt, or the terms 
of any refinancing may not be as favorable as the terms of the Joint Venture’s or Company’s 
then-existing debt. The failure to obtain leverage at the contemplated levels, or to obtain leverage 
on attractive terms, could have a material adverse effect on the Joint Venture and the Company. 

While such leveraging will increase the funds available for investment by the Company 
and Joint Venture, it will also increase the risk of loss on a leveraged property.  If the Company 
or Joint Venture defaults on indebtedness secured by a given property, the lender may foreclose 
and the Joint Venture and Company could lose its entire investment in the given property. 

A breach of debt financing agreement covenants can require early repayment or otherwise 
hinder the Company’s ability to make cash distributions to Investors. 

The Joint Venture will be a party to the Bank Loan and in the future, the Company and/or 
the Joint Venture may be a party to various loan, repurchase and other financing agreements 
which do and/or are likely to contain financial covenants that could, among other things, require 
it to maintain certain financial ratios.  Should the Company or Joint Venture breach the financial 
or other covenants contained in any loan or other financing agreement, the Company and/or Joint 
Venture may be required to repay such borrowings in whole or in part immediately, together 
with any attendant costs.  If the Company and/or the Joint Venture does not have sufficient cash 
resources or other credit facilities available to make such repayments, it may be forced to sell its 
assets.  To the extent that the Company’s (or Joint Venture’s) borrowings are secured against its 
assets, a lender may be able to sell those assets.  Moreover, any failure to repay such borrowings 
or, in certain circumstances, other breaches of covenants under the Company’s (or Joint 
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Venture’s) loan agreements could result in the Company (or Joint Venture) being required to 
suspend payment of its distributions. 

Debt service and interest could adversely impact results.   

As noted above, the Company and Joint Venture intend to use secured and unsecured 
debt to finance the Project.  As a result, the Company and Joint Venture may incur substantial 
debt, including secured debt.  Incurring substantial debt could subject the Company (and Joint 
Venture, as applicable) to many risks, including the risks that:   

 operating cash flow will be insufficient to make required payments of principal and 
interest; 

 the Company’s (or Joint Venture’s) leverage may increase the Company’s (or Joint 
Venture’s) vulnerability to adverse economic and industry conditions; 

 the Company (or Joint Venture) may be required to dedicate a substantial portion of its 
cash flow from operations to payments on its debt, thereby reducing cash available for 
distribution to its members, funds available for operations and capital expenditures, 
future business opportunities or other purposes; 

 the Company (or Joint Venture) may be placed at a competitive disadvantage compared 
to its competitors that have less debt; 

 the Company (or Joint Venture) may be vulnerable to a slowdown in the economy, and 
the Company’s (or Joint Venture’s) flexibility to respond to more difficult economic 
conditions may be hurt; 

 terms of any refinancing, if available, will not be as favorable as the terms of the debt 
being refinanced; and 

 the terms of the Company’s (or Joint Venture’s) debt may limit the Company’s (or Joint 
Venture’s) ability to incur further borrowings or to make distributions to its members. 

Interest rates may adversely impact the Company and Joint Venture.  

The Company and Joint Venture may borrow significant amounts of money to purchase, 
develop, or improve the Project (or any subsequent investment) or to pay for their operating 
costs.  An increase in interest rates may make borrowing money more expensive for the 
Company and Joint Venture.  The Company and Joint Venture may borrow money on a variable 
rate basis; that is, the interest rate charged to the Company or Joint Venture will increase as 
interest rates increase, and decrease as interest rates decrease.  Higher interest rates could 
increase debt service requirements on debt under any floating rate debt that the Company or Joint 
Venture incurs and could reduce the amounts available for the Investors, as well as reduce funds 
available for the Company’s or Joint Venture’s operations, future business opportunities, or other 
purposes.   
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The Company and Joint Venture may hedge against interest rate fluctuations, and such 
hedges could fail to protect the Company or Joint Venture.   

The Company or Joint Venture may obtain in the future one or more forms of interest rate 
protection – in the form of swap agreements, interest rate cap contracts or similar agreements – 
to hedge against the possible negative effects of interest rate fluctuations.  These agreements 
involve the risks that these arrangements may fail to protect or adversely affect the Company or 
Joint Venture, as applicable, because, among other things: 

 interest rate hedging can be expensive, particularly during periods of rising and volatile 
interest rates; 

 available interest rate hedges may not correspond directly with the interest rate risk for 
which protection is sought; 

 the duration of the hedge may not match the duration of the related liability; 

 the credit quality of the hedging counterparty owing money on the hedge may be 
downgraded to such an extent that it impairs the Company’s or Joint Venture’s (as 
applicable) ability to sell or assign its side of the hedging transaction; and 

 the hedging counterparty owing money in the hedging transaction may default on its 
obligation to pay. 

As a result of any of the foregoing, hedging transactions, which will be intended solely to limit 
losses, could have a material adverse effect on the Company or Joint Venture.  In addition, any 
such hedge agreements would subject the Company or Joint Venture to the risk of incurring 
significant non-cash losses on the Company’s (or Joint Venture’s) hedges due to declines in 
interest rates if the Company’s or (Joint Venture’s) hedges were not considered effective under 
applicable accounting standards.   
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Material U.S. Federal Income Tax Considerations 

Certain tax consequences to the Company’s Members will vary from Member to 
Member depending on the Member’s particular circumstances.  None of the Manager, its 
affiliates, or their counsel is providing any tax advice to any prospective Investor.  The 
Company has not sought and will not seek (i) any tax rulings from the Internal Revenue 
Service (the “IRS”) or any other tax authorities or (ii) any opinions of counsel in respect of 
any of the matters discussed herein. Accordingly, each prospective Investor should consult 
its own advisers regarding all of the U.S. federal, state, local, and non-U.S. tax and 
regulatory consequences relating to the purchase, ownership, and disposition of an 
investment in the Company based on each prospective Investor’s specific circumstances.   

Set forth below is a summary of certain U.S. federal tax considerations related to an 
investment in the Company.  This summary does not constitute tax advice nor does it attempt to 
present all aspects of the federal income tax laws or any state, local, or foreign laws that may 
affect an investment in the Company.  In particular, dealers in securities or currencies, foreign 
investors, financial institutions, insurance companies, holders of Units as part of a straddle, 
hedge, or conversion transaction with other investments, persons for whom Units are not capital 
assets, tax-exempt entities and other investors of special status must consult with their own 
professional tax advisers as to the tax considerations of an investment in the Company.  This 
discussion also does not generally address U.S. federal tax consequences other than income taxes 
(such as estate and gift tax consequences).  Furthermore, if a partnership or other entity taxable 
as a partnership holds an investment in the Company, the tax treatment of a partner will 
generally depend on the status of a partner in, and the activities of, that partnership.  This 
discussion does not address the tax consequences of investing in the Company through a 
partnership or any other pass-through entity for federal income tax purposes.   

In addition, the following discussion, except as provided under “U.S. Tax Considerations 
for Non-U.S. Persons” below, applies only to “U.S. Persons,” as defined for U.S. federal income 
tax purposes, who are beneficial owners of Units.  A “U.S. Person” is generally defined as (i) a 
citizen or resident of the United States, (ii) a corporation (or an entity treated as a corporation for 
federal income tax purposes) or partnership (or an entity or arrangement treated as a partnership 
for federal income tax purposes) created or organized in or under the law of the United States or 
any political subdivision thereof, (iii) an estate whose income is subject to U.S. federal income 
tax regardless of its source, or (iv) a trust if (a) it is subject to the primary supervision of a court 
within the United States and one or more U.S. Persons have the authority to control all 
substantial decisions of the trust or (b) it has a valid election in effect under applicable U.S. 
Treasury Regulations (“Regulations”) to be treated as a U.S. Person.  A “Non-U.S. Person” is 
an Investor that is an individual, corporation, estate, or trust that is not a U.S. Person.  As stated 
above, the following is a summary of the material U.S. federal income tax consequences that will 
apply to U.S. Persons who are Investors in the Company.  The Company has, however, included 
a brief discussion of certain material tax issues specific to Non-U.S. Persons.  

See the section of this Memorandum captioned “Risk Factors – Risks Relating to 
Qualified Opportunity Zone Incentive” beginning on page 39 and “– Risks Relating to Income 
Tax Matters” beginning on page 60 concerning risks related to income taxes that a prospective 
Investor should consider before investing in the Company. 
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The tax consequences of an investment in the Company will depend not only on the 
nature of the Company’s operations and the then applicable U.S. federal tax principles, but also 
on certain factual determinations that cannot be made at this time, and upon a particular 
Member’s individual circumstances.     

Qualified Opportunity Zone Incentive; Qualified Opportunity Funds     

General.  The 2017 Tax Act (defined above on page 10) added new Subchapter Z to the 
Code, which allowed states, the District of Columbia, U.S. possessions, and Puerto Rico to 
designate QO Zones to encourage new capital investment in low-income communities and non-
low-income contiguous tracts by permitting taxpayers to temporarily defer the inclusion of 
eligible capital gain in gross income.  To incentivize long-term investment in QO Zones, eligible 
taxpayers making equity investments (i.e., not debt) in QO Funds may partially exclude from 
gross income a portion of their gains reinvested in the QO Fund after holding the investment for 
five and seven years on or prior to December 31, 2026, and they may permanently exclude from 
gross income any gains attributable to the appreciation in their investment in the QO Fund after 
holding the investment for ten years.   

In general, any taxpayer that recognizes income treated as capital gain for federal income 
tax purposes may defer gain under Code Section 1400Z-2.  Eligible taxpayers include 
individuals, C-corporations (including RICs and REITs), S-corporations, partnerships and certain 
other pass-through entities (including common trust funds under Code Section 584, qualified 
settlement funds, disputed ownership funds, and other entities taxable under Treasury 
Regulations Section 1.468B).   

The steps for participation in the QOZ Incentive are as follows: 

1. A QO Fund is formed by self-certifying itself as a QO Fund by completing IRS Form 
8996, Qualified Opportunity Fund and attaching the form to the QO Fund’s timely filed 
(including extensions) federal information return for the taxable year.   

2. An investor with a recently realized eligible gain makes an affirmative election on IRS 
Form 8949, Sales and Other Dispositions of Capital Assets, to invest the eligible gain 
(which may be in the form of property other than cash) into the QO Fund within 180 days 
of the date on which the gain from the sale or exchange that produced such gain would be 
recognized for federal income tax purposes, thereby deferring the recognition of the gain 
associated with the otherwise currently taxable event.  The Final Regulations (defined on 
page 40) provide guidance regarding when the 180-day period to reinvest gains in a QO 
Fund begins as follows: 

a. In the case of an owner (or beneficiary) of certain pass-through entities 
(partnerships, S-corporations, decedents’ estates, and trusts), the first day of 
the 180-day period is the last day of the pass-through entity’s tax year because 
that is the day on which the owner would be required to recognize the gain 
had the pass-through entity not elected to defer such gain.   

b. However, an owner of a pass-through entity can elect to accelerate or defer the 
commencement of its 180-day period. If the owner knows or receives 
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information regarding the date of the entity’s gain and the entity’s decision not 
to make the election at the entity-level, then the owner may begin its 180-day 
period on the same day that the pass-through entity’s 180-day period begins.  
Alternatively, the owner may begin its 180-day period on the due date for the 
entity’s federal information return (without extensions) for the taxable year in 
which the entity realized the gain for which such entity could make a deferral 
election under Code Section 1400Z-2 (generally March 15). 

c. In the case of a taxpayer reinvesting gains from the sale of depreciable assets 
or real estate used in a trade or business (“Section 1231 Property”), the first 
day of the 180-day period is the date of the sale or exchange that produced 
such gain.  The Final Regulations do not require the taxpayer to wait until the 
end of the taxable year to account for all sales or exchanges of Section 1231 
Property made during the year to determine if he has net Section 1231 gains or 
losses, rather the Final Regulations allow deferral of gross gain from the sale 
or exchange of Section 1231 Property.   

d. In the case of a taxpayer reinvesting gains from an installment sale, the 
taxpayer may elect for the first day of the 180-day period to begin either on 
each date the taxpayer receives payment on the installment sale for the taxable 
year, or the last day of the taxable year in which the taxpayer would have 
recognized the gain under the installment method.  Thus, if a taxpayer 
receives one or more payments on an installment sale and treats the date the 
payment on the installment sale is received as the beginning of the 180-day 
period, each payment will begin a new 180-day period. 

3. The QO Fund pools the gain reinvested in the QO Fund by the investor with investments 
made by other investors in order to acquire QO Zone Property. 

4. The investor holds the investment in the QO Fund for a certain time as provided in, and 
subject to, the terms of the organizational documents of the QO Fund.  Each year in 
which the investor holds an interest in a QO Fund, the investor files IRS Form 8997, 
Initial and Annual Statement of Qualified Opportunity Fund (QOF) Investments, with the 
investor’s timely filed tax return.   

5. If the investor holds the investment in the QO Fund for a period of five years on or prior 
to December 31, 2026, the investor receives a 10% step-up in basis that will offset a 
portion of the gain reinvested in the QO Fund; if the investor holds the investment in the 
QO Fund for an additional two-year period (i.e., seven years total) on or prior to 
December 31, 2026, the investor receives an additional 5% step-up in basis, thereby 
eliminating from gross income a total of 15% of the gain reinvested in the QO Fund.18   

                                                 
18 As described under “Executive Summary –  Summary of QOZ Tax Incentives” beginning on page 10, unless 
Congress extends the December 31, 2026 deadline to recognize deferred gain invested in a QO Fund, or shortens the 
periods for which the 10% and 5% basis step-ups are available, a Capital Gain Investor investing in the Company 
will be ineligible to receive the 10% or 5% step-up in tax basis. 
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6. The investor’s deferral period with respect to the gain reinvested in the QO Fund ends on 
the earlier to occur of the date of an Inclusion Event (such as the date on which the 
investor disposes of his investment in the QO Fund) or December 31, 2026 (unless such 
date is amended by Congress).  At such time, the investor must recognize the lesser of the 
deferred gain or the fair value of the investor’s interest in the QO Fund, reduced by any 
amount excluded under the preceding item 5.  

7. If the investor holds the qualifying investment in the QO Fund for at least ten years, in 
connection with the sale or exchange of such investment (or a QO Fund partnership’s or 
subsidiary QOZ Business partnership’s disposition of its respective assets, excluding 
inventory sold in the ordinary course of such entity’s trade or business (defined above as 
the “Asset-by-Asset Approach”)), the investor may make an affirmative election on or 
before December 31, 2047 (guidance on how to make the election has not yet been 
provided) to step-up the basis in the qualifying QO Fund investment to the fair market 
value so that any appreciation in the value of the QO Fund investment can be excluded 
from gross income (defined above as the “10-Year Basis Step-Up”).   Notably, a taxpayer 
that has made a deferral election under Code Section 1400Z-2(a) is still eligible for the 
10-Year Basis Step-Up, even if the QO Zone designation in which the taxpayer has 
indirectly invested (through the QO Fund) has expired, and even if the taxpayer was 
unable to take advantage of the five-year and seven-year basis step-ups described in item 
5.  However, a taxpayer may not make the 10-Year Basis Step-Up election with respect 
to any portion of an investment that has been disqualified as a result of an Inclusion 
Event.  To take advantage of the Asset-by-Asset Approach, investors may make the 10-
Year Basis Step-Up election to exclude all or a portion of any capital gain separately 
stated on such investor’s Schedule K-1 from its gross income for the taxable year in 
which the deferred capital gain would be included in such QO Fund investor’s gross 
income.  To prevent an investor from making a 10-Year Basis Step-Up election with 
respect to the gain on any appreciation attributable to gain reinvested by a QO Fund (or 
subsidiary QOZ Business), the Final Regulations provide that the investor’s qualifying 
investment in a QO Fund will be reduced by the gain subject to the 10-Year Basis Step-
Up election. Accordingly, the investor must notify the QO Fund each time it makes the 
10-Year Basis Step-Up election.   

An investor that has reinvested capital gain in a QO Fund at different times will have 
multiple holding periods in its QO Fund investment, each corresponding to the actual date of 
investment.  As a result, by the end of the deferral period on December 31, 2026, the investor 
must have held its investment in the QO Fund for a period of five years and seven years after 
each installment of its investment to qualify for the 10% and 5% step-up in basis described in 
Step 5 above.  Similarly, the investor must hold each installment of its investment in the QO 
Fund for a period of ten years after each installment to qualify for the entire 10-Year Basis Step-
Up.  Notably, unless Congress revises the date on which the deferral period terminates (i.e., 
December 31, 2026), an investor desiring to eliminate from gross income 15% of the entire gain 
reinvested in the QO Fund must have invested its final investment in a QO Fund on or before 
December 31, 2019.  Similarly, unless Congress revises the December 31, 2026 deadline (or 
shortens the five-year holding period to be eligible for the 10% basis step-up), an investor 
desiring to eliminate from gross income 10% of the entire gain reinvested in the QO Fund must 
invest its final investment in a QO Fund on or before December 31, 2021.   
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While a taxpayer cannot make a second election with respect to gain in which an election 
is already in effect, so long as the 180-day investment rule is satisfied, a taxpayer may make 
elections under Code Section 1400Z-2(a) for different portions of the capital gain.  Similarly, to 
the extent a taxpayer realizes eligible gain upon an Inclusion Event, the taxpayer may make a 
new deferral election with respect to such gain, so long as the 180-day investment rule is 
satisfied and the investor reinvests such gain in a QO Fund by December 31, 2026 (unless such 
date is amended by Congress).   

Code Section 1400Z-2(e)(1) provides that in the case of an investment in a QO Fund in 
which only a portion of such investment consists of gain to which a deferral election is in effect,  
the investment will be treated as two separate investments.  The portion of the investment to 
which an election is not in effect (including any portion of a previously qualifying investment 
that has been disqualified as a result of an Inclusion Event), is ineligible for the QOZ Incentive’s 
tax benefits, including the 10-Year Basis Step-Up.   

The Final Regulations state that, solely for purposes of calculating deferred capital gain 
treatment under the QOZ Incentive, an investor with qualifying and non-qualifying investments 
in a QO Fund partnership (a “Mixed Funds Partner”) will be treated as holding two separate 
interests in the QO Fund based on the relative capital contributions of the qualifying investment 
and non-qualifying investment.  The basis of the qualifying investment and non-qualifying 
investment will be determined as if such interests were held by two separate taxpayers.  All tax 
allocations of income, gain, loss, deduction, certain liabilities under Code Section 752, and any 
distributions made to a Mixed Funds Partner will be treated as if made to separate interests based 
on the relative capital contributions of the qualifying and non-qualifying investments.  If a Mixed 
Funds Partner makes a subsequent capital contribution, the Mixed Funds Partner’s interests will 
be valued immediately prior to the subsequent contribution and the allocation percentages 
adjusted to reflect the relative values of the separate interests and the additional contribution.   

If a QO Fund investor contributes property to a QO Fund partnership, the amount of the 
investor’s “qualifying investment” is the lesser of the investor’s net basis in the property so 
contributed to the QO Fund partnership, or the net value of the property so contributed to the QO 
Fund partnership.  The “non-qualifying investment” (the portion giving rise to a partner being 
treated as a Mixed Funds Partner) is the excess of the total equity received by the QO Fund 
investor over the amount of the qualifying investment. 

While Code Section 752 provides that any increases in a partner’s share of partnership 
liabilities are considered a contribution of money by such partner to the partnership, the Final 
Regulations provide that deemed contributions of cash under Code Section 752(a) do not result 
in the creation of a separate QO Fund investment.  Accordingly, a partner’s increase in outside 
basis is not taken into account in determining what portion of the partner’s QO Fund interest is 
or is not subject to the deferral election (and thus eligible for the QOZ Incentive’s tax benefits).   

Similar to a Mixed Funds Partner, a taxpayer that has made a 10-Year Basis Step-Up 
election using the Asset-by-Asset Approach will also be treated as holding both a qualifying and 
non-qualifying investment in a QO Fund partnership if the QO Fund does not distribute all of the 
net proceeds from the applicable asset sale or exchange within 90 days of the sale or exchange 
(for example, if the QO Fund or its subsidiary QOZ Business reinvests any portion of the net 
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proceeds instead).  The Final Regulations provide that solely for purposes of determining the 
taxpayer’s qualifying and non-qualifying interests in a QO Fund partnership, the investor will be 
deemed to have received a distribution of cash and immediately thereafter, to have recontributed 
such cash to the QO Fund partnership in exchange for a non-qualifying investment in the QO 
Fund.   

Qualified Opportunity Zones.  The QOZ Incentive mandates that a QO Fund make direct 
or indirect investments in one or more QO Zones.  QO Zones are population census tracts that 
are low-income communities and non-low-income contiguous tracts designated as QO Zones.  
The chief executive officers (governors, or the mayor in the case of the District of Columbia) of 
each state, the District of Columbia, U.S. possessions and Puerto Rico had 90 days from the date 
of the enactment of the 2017 Tax Act (i.e., until March 21, 2018) to nominate census tracts for 
designation as QO Zones by notifying the Treasury Secretary in writing.  The chief executive 
officers had the opportunity to request and receive a 30-day extension through April 20, 2018. 

From the time it received a chief executive officer’s nomination, the Treasury 
Department had 30 days in which to designate the nominated tracts as QO Zones.  Once 
designated by the Treasury Department, each QO Zone exists from the date of designation until 
December 31 of the tenth calendar year beginning on or after its designation.   

QO Zones have been designated in all 50 states, the District of Columbia and five U.S. 
possessions (including Puerto Rico).  The official list of QO Zone designations was published on 
July 9, 2018 in IRS Notice 2018-48, 2018-28 Internal Revenue Bulletin 9.   

Qualified Opportunity Fund.  A QO Fund is an investment vehicle treated for federal 
income tax purposes as a corporation or a partnership (including previously existing entities and 
limited liability companies that meet all other applicable Code Section 1400Z-2 requirements)  
that (1) is organized for the purpose of investing in QO Zone Property, (2) holds at least 90% of 
its assets in QO Zone Property, and (3) self-certifies as a QO Fund by completing IRS Form 
8996 and attaching the form to its timely filed (including extensions) federal information return 
for the taxable year.  The determination of whether a QO Fund holds at least 90% of its assets in 
QO Zone Property (i.e., whether the QO Fund satisfies the 90% Asset Test (defined above on 
page 45 under “Risk Factors – Risks Relating to Qualified Opportunity Zone Incentive – There 
can be no assurance that the Company will satisfy the 90% Asset Test, and the Company may be 
subject to penalties for failing to satisfy the 90% Asset Test”)) is made, in general, (A) on the last 
day of the first six-month period of the QO Fund’s taxable year, and (B) on the last day of the 
QO Fund’s taxable year.  The Final Regulations clarified that a QO Fund is permitted to identify 
the initial month and tax year in which it becomes a QO Fund.  If the QO Fund does not specify 
the first month in its initial tax year as QO Fund, then the self-certification is treated as taking 
effect in the first month of that taxable year.  The Final Regulations also clarified that a QO Fund 
(i) may ignore any investments it receives within the preceding six months for purposes of the 
90% Asset Test (as long as such investments are held in cash, cash equivalents, or debt 
instruments with a term of 18 months or less, beginning on the fifth business day after the 
contribution of property to the QO Fund), and (ii) has 12 months to reinvest proceeds from sales 
of investments without violating the 90% Asset Test.  As noted in the risk factor “There can be 
no assurance that the Company will satisfy the 90% Asset Test, and the Company may be subject 
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to penalties for failing to satisfy the 90% Asset Test” on page 45, the 12 month period to reinvest 
proceeds may be exceeded in certain circumstances. 

Qualified Opportunity Zone Property.  QO Zone Property means any asset that is 
“qualified opportunity zone stock,” a “qualified opportunity zone partnership interest,” or 
“qualified opportunity zone business property,” as those terms are defined in Code Sections 
1400Z-2(d)(2)(B) – (D). 

 Qualified opportunity zone stock is stock in a domestic corporation acquired by the 
QO Fund after December 31, 2017, at its original issue, solely in exchange for cash.  
At the time the stock is issued, the corporation must be a QOZ Business (or, in the 
case of a new corporation, be organized for the purpose of being a QOZ Business) 
and must remain a QOZ Business for substantially all (i.e., at least 90%) of the QO 
Fund’s holding period of such stock. 

 A qualified opportunity zone partnership interest is a domestic partnership interest 
acquired by the QO Fund after December 31, 2017, solely in exchange for cash.  At 
the time the partnership interest is issued, the partnership must be a QOZ Business 
(or, in the case of a new partnership, be organized for the purpose of being a QOZ 
Business) and must remain a QOZ Business for substantially all (i.e., at least 90%) of 
the QO Fund’s holding period of such partnership interest. 

 Qualified opportunity zone business property (defined above as “QOZ Business 
Property”) means tangible property used in a trade or business of a QO Fund or QOZ 
Business if either (a) (1) such property is acquired by purchase (as defined in Code 
Section 179(d)(2) to generally mean that the property is acquired from an unrelated 
party) after December 31, 2017, (2) the original use of such property in the QO Zone 
begins with the QO Fund or QOZ Business, or the QO Fund or QOZ Business 
“substantially improves” the property (discussed below under “–Qualified 
Opportunity Zone Business Property”), and (3) substantially all (i.e., at least 70%) of 
the use of such property is in a QO Zone during substantially all (i.e., at least 90%) of 
the QO Fund’s or QOZ Business’s holding period for the property or (b) the property 
satisfies the rules regarding leased property described under “–Qualified Opportunity 
Zone Business Property” below. 

Qualified Opportunity Zone Business.  A QOZ Business is a trade or business in which 
substantially all (i.e., at least 70%) of the tangible property owned and leased by the QOZ 
Business is QOZ Business Property.   

In addition, (1) at least 50% of the aggregate QOZ Business’s gross income must be 
derived from the active conduct of the QOZ Business’s trade or business, (2) a substantial 
portion (i.e., at least 40%)  of the intangible property of the QOZ Business must be used in the 
active conduct of the QOZ Business’s trade or business in the QO Zone, and (3) the average of 
the aggregate unadjusted bases of the QOZ Business Property attributable to “nonqualified 
financial property” (defined on page 54 as “NQFP”) held by the QOZ Business must be less than 
5% (subject to the NQFP Safe Harbor (defined on page 51)).   
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A QOZ Business is prohibited from engaging in, or leasing property to, any of the 
following “sin” businesses: any private or commercial golf course, country club, massage parlor, 
hot tub facility, suntan facility, racetrack or other facility used for gambling, or any store the 
principal business of which is the sale of alcoholic beverages for consumption off premises.  
Notwithstanding the foregoing, an entity will not be disqualified as a QOZ Business as a result of 
a sin business if (i) less than 5% of its gross income is attributable to a sin business, and (ii) for 
entities leasing property to a sin business, the lease is (a) for less than 5% of the entity’s rentable 
square feet of real property, and (b) less than 5% of the value for all other tangible property.   

As described above, the Final Regulations provide a safe harbor for working capital of a 
QOZ Business (i.e., the “NQFP Safe Harbor”).  For additional information regarding the NQFP 
Safe Harbor and NQFP, see the sections titled “Risk Factors – Risks Relating to Qualified 
Opportunity Zone Incentive – The Company may invest in businesses that fail to qualify as QO 
Zone Businesses” and “Risk Factors – Risks Relating to Qualified Opportunity Zone Incentive – 
Cash reserves held by the Joint Venture may be considered “non-qualified financial property” 
under the Code” on pages 50 and 54, respectively. 

In the event tangible property owned or leased by a QOZ Business that has been used by 
the QOZ Business for at least two years ceases to be QOZ Business Property, it will continue to 
be treated as QOZ Business Property until the earlier of (1) five years after the date it ceases to 
be qualified, or (2) the date on which it is no longer held by the QOZ Business.  Notably, the 31-
month NQFP Safe Harbor and the 30-month substantial improvement period described below 
under the heading under “–Qualified Opportunity Zone Business Property” are disregarded when 
determining whether the property has been “used” for at least two years by the QOZ Business.  

Qualified Opportunity Zone Business Property.  As noted above, QOZ Business Property 
owned by a QOZ Business must be acquired from an unrelated party by purchase after December 
31, 2017 (defined above as the “Purchase Requirement”).  In addition, the Final Regulations 
provide that purchased real property will only be treated as QOZ Business Property if, at the time 
of purchase, there was not a plan, intent, or expectation for the seller to repurchase the real 
property for anything other than the fair market value of the property at the time of repurchase.   
Finally, a QO Fund or QOZ Business may treat certain manufactured, constructed, or produced 
property used in a trade or business in a QO Zone as satisfying the Purchase Requirement if the 
manufacture, construction, or production of the property (excluding preliminary activities) 
begins after December 31, 2017. 

In general, except for land and certain leased property as discussed below, another 
requirement for tangible property to qualify as QOZ Business Property (whether held directly by 
the QO Fund or indirectly through a QOZ Business), is that the original use of the property must 
either commence with the QO Fund or QOZ Business, or the QO Fund or QOZ Business must 
substantially improve the property (i.e., the Substantial Improvement Test).   

The Final Regulations clarify that the “original use” of tangible property generally begins 
on the date when such property is first placed in service in a QO Zone.  For purposes of the 
“original use” test, tangible property is first placed in service in a QO Zone on the date that such 
property could begin to be depreciated or amortized.  Thus, tangible property (other than land) 
located in a QO Zone that could only be depreciated or amortized by the QO Fund or QOZ 
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Business within a QO Zone, including used tangible property previously placed in service 
outside of that QO Zone, satisfies the “original use” test in the hands of the QO Fund or QOZ 
Business.  If the property had been previously placed in service in the QO Zone before it is 
acquired by purchase by the QO Fund or QOZ Business, it must be substantially improved in 
order to be considered QOZ Business Property under the Final Regulations.   

Notwithstanding the foregoing, the Final Regulations provide exceptions for certain 
vacant buildings and other structures in a QO Zone, brownfield sites, and property that was 
involuntarily transferred to a local government.  In general, real property that has been vacant for 
at least three years prior to being purchased by a QO Fund or QOZ Business will constitute 
original use property in the hands of the QO Fund or QOZ Business.  The Final Regulations 
reduce the vacancy requirement to one-year if the building was vacant prior to its location being 
designated as QO Zone and subsequent purchase by a QO Fund and QOZ Business.  A property 
will be treated as vacant if more than 80% of the building’s or land’s square footage of usable 
space is not being used.   

A QO Fund or QOZ Business may also treat entire brownfield sites as original use 
property so long as the QO Fund or QOZ Business makes investments to ensure that the site 
meets basic safety standards.  Finally, a QO Fund or QOZ Business that purchases real property 
from a local government may treat such property as original use property if the local government 
acquired the property as a result of an involuntary transfer, such as foreclosure or bankruptcy.  

QOZ Business Property will be treated as substantially improved by a QO Fund or QOZ 
Business if during any 30-month period commencing after the date of acquisition, additions to 
the basis of such property in the hands of the QO Fund or QOZ Business exceed the adjusted 
basis of such property at the beginning of the 30-month period.  

As noted above in the risk factor titled “The Joint Venture may be unable to improve by 
more than an insubstantial amount land otherwise satisfying the definition of QOZ Business 
Property,” land, whether improved or unimproved, cannot be original use property and 
unimproved land is generally not required to be substantially improved.  Nevertheless, pursuant 
to the Vacant Land Test, if the QO Fund or QOZ Business purchases the unimproved (or 
minimally improved) land with the intent of not improving the land by more than an 
“insubstantial amount” within 30 months after the date of purchase, then the land will not be 
treated as QOZ Business Property unless the QO Fund or QOZ Business “substantially 
improves” the property under the Substantial Improvement Test. 

With respect to leased tangible property and its qualification as QOZ Business Property, 
the Final Regulations do not impose the purchase requirement, or the original use / substantial 
improvement requirement.  Instead, under the Final Regulations, leased tangible property may 
qualify as QOZ Business Property in the hands of a QO Fund or QOZ Business if the following 
criteria are satisfied:  

1. First, the leased property is acquired under a lease that is entered into after 
December 31, 2017; 



15722752 v6 
 

 

 97 
 

2. Second, at least 70% of the QO Fund’s or QOZ Business’s use of the leased 
property is in a QO Zone during 90% of the period for which the QO Fund or 
QOZ Business leases the property; 

3. Third, the lease is a “market rate lease” (i.e., the lease’s terms reflect common, 
arm’s-length market practice19); and 

4. Fourth, in the case real property, whether improved or unimproved, at the time the 
lease was entered into, there was not a plan, intent, or expectation for the QO 
Fund or QOZ Business to purchase the real property for anything other than the 
fair market value of the property at the time of purchase (without regard to any 
prior lease payments).    

If the tangible property is leased from a related party, two additional limitations apply: 

1. First, the lessee QO Fund or QOZ Business cannot make a prepayment on the 
lease to the related lessor, or to a person related to the lessor, related to a period of 
use that exceeds 12 months; and 

2. Second, in the case of a lease of tangible personal property that is not put to 
original use in a QO Zone by the lessee, the lessee QO Fund or QOZ Business 
must also become the owner of other tangible property that:  

a. satisfies the definition of QOZ Business Property,  

b. has a value not less than the value of the leased tangible personal property, 
as determined on the date the lessee receives possession of the leased 
property under the lease (the “Possession Date”) (see discussion below 
regarding how leased property is valued),  

c. was acquired during a period beginning on the Possession Date and ending 
on the earlier of:  

i. the last day of the lease, or 

ii. the end of the 30 month period beginning on the Possession Date, 
and  

d. has a substantial overlap of QO Zone(s) in which such owned property and 
the leased property is used by the QO Fund or QOZ Business.   

90% Asset Test and 70% Asset Test.  As previously indicated, (i) at least 70% of the 
tangible property owned and leased by the QOZ Business must be QOZ Business Property, 

                                                 
19 Determined under the principles and regulations under Code Section 482.  The Final Regulations provide that 

there is a rebuttable presumption that leases between unrelated parties are market rate.  Additionally, property 
leased from a state, local, or tribal government will not be considered as being leased from a related party. 
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determined as of the end of the QOZ Business’s taxable year (the “70% Asset Test”) and (ii) a 
QO Fund must hold at least 90% of its assets in QO Zone Property – i.e., a QO Fund must satisfy 
the 90% Asset Test as of the applicable testing dates.  The testing dates for the 90% Asset Test 
are (1) on the last day of the first six-month period of the taxable year of the QO Fund and (2) on 
the last day of the taxable year of the QO Fund.   

If an entity becomes a QO Fund in a month other than the first month of its taxable year, 
then the first six-month period for purposes of the 90% Asset Test is comprised only of the 
months in that initial tax year during which the entity is a QO Fund.  For example, if a calendar-
year entity created in February chooses to become a QO Fund in April, the 90% Asset Test 
measuring dates for the QO Fund are September 30 and December 31; whereas if the QO Fund 
chooses July or later as its first month as a QO Fund, then the only testing date for that tax year is 
December 31.  Satisfaction of the 90% Asset Test is determined by the average ratio of 
qualifying assets to total assets as of the two 90% Asset Test testing dates (described above).   

To calculate whether a QO Fund satisfies the 90% Asset Test and whether the QOZ 
Business satisfies the 70% Asset Test, the applicable entity may select one of two alternative 
valuation methodologies: (1) the applicable financial statement method (“Applicable Financial 
Statement Method”) and (2) the alternative valuation method (“Alternative Valuation Method”).  
Each method is discussed below in turn.    

Importantly, while a QO Fund or QOZ Business may select either method, the Applicable 
Financial Statement Method is only available to a QO Fund or QOZ Business that actually has an 
“applicable financial statement,” and, with respect to an entity that leases tangible property, 
where such applicable financial statement requires an assignment of value to the lease of the 
tangible property.  An applicable financial statement is a financial statement that is prepared in 
accordance with U.S. GAAP and meets one of two tests.  A financial statement can be an 
“applicable financial statement” if it is filed with the SEC.  Alternatively, a financial statement 
can be an “applicable financial statement” if it is used by the taxpayer in a significant manner 
relating to the management of the taxpayer’s business and either it is filed with another federal 
agency (other than the IRS) or it is a certified audited financial statement given to creditors for 
purposes of making lending decisions, given to equity holders for purposes of evaluating their 
investment, or provided for other substantial, non-tax purposes, and the taxpayer reasonably 
anticipates that such financial statement will be relied on for such purposes.    

Under the Applicable Financial Statement Method, the value of a QO Fund’s or QOZ 
Business’s tangible property, whether owned or leased, is the value of that property as reported 
on the applicable financial statement for the relevant reporting period.  

Under the Alternative Valuation Method, the value of a QO Fund’s or QOZ Business’s 
owned tangible property that is purchased or constructed for fair market value is the unadjusted 
cost basis of the property (i.e., the cost without deduction for depreciation or amortization).  The 
value of a QO Fund’s or QOZ Business’s owned tangible property that is not purchased or 
constructed for fair market value is the property’s fair market value as determined on the 
applicable 90% Asset Test testing date.  The value of a QO Fund’s or QOZ Business’s leased 
tangible property is determined based on a calculation of the “present value” of the leased 
tangible property.  For this purpose, the value of such leased tangible property is equal to the 
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sum of the present values of the payments to be made under the lease.  In calculating present 
value, the discount rate is the “short-term applicable federal rate” (AFR) under Section 
1274(d)(1), based on semiannual compounding, for the month in which the QO Fund or QOZ 
Business enters into the lease.  

If however, two or more QO Funds hold an interest in the QOZ Business and at least one 
of the QO Funds holds more than a 5% interest (measured in voting rights and value in the case 
of a corporation, or profits and capital in the case of a partnership) in the QOZ Business (a “Five 
Percent Zone Taxpayer”), then the value of assets of the QOZ Business is calculated using the 
same methodology that the Five Percent Zone Taxpayer uses for determining its own compliance 
with the 90% Asset Test (the “Compliance Methodology”).  Notably, the Final Regulations 
provide that if there is more than one Five Percent Zone Taxpayer, and the Five Percent Zone 
Taxpayers use different Compliance Methodologies, all QO Funds holding an interest in the 
QOZ Business may use the Compliance Methodology of the Five Percent Zone Taxpayer that 
would produce the higher percentage of QOZ Business Property for the QOZ Business.  The QO 
Fund’s entire interest in a QOZ Business (calculated using the Compliance Methodology) counts 
toward the QO Fund’s satisfaction of the 90% Asset Test. 

Because a QOZ Business measures its compliance with the 70% Asset Test as of the end 
of its taxable year, and a QO Fund has semiannual testing dates for purposes of the 90% Asset 
Test, the Final Regulations provide a safe harbor for QO Funds to determine whether their 
interest in such entity intending to qualify as a QOZ Business qualifies as QO Zone Property 
(i.e., the QOZ Business Cure Period Election).  Specifically, under the QOZ Business Cure 
Period Election, if an entity in which a QO Fund holds an equity interest would not be a QOZ 
Business as of the QO Fund’s 90% Asset Test testing date, and the failure to qualify as a QOZ 
Business would cause the QO Fund to fail the 90% Asset Test, then the QO Fund may still report 
the entity as qualifying as a QOZ Business if (i) the entity cures such defect within six-months of 
the date on which it fails to qualify as a QOZ Business, and (ii) the QO Fund files its federal 
information return for the applicable year containing the testing date “on a date that is timely 
(taking extensions into account) and that is not earlier than when that cure is achieved”.  A QO 
Fund may only use the QOZ Business Cure Period Election once per QOZ Business.  However, 
if the entity intending to qualify as a QOZ Business fails to do so at the end of the six-month cure 
period, then the QO Fund will be subject to penalties for each month the entity failed to qualify 
as a QOZ Business (including the cure period).   

QO Funds will report annual compliance with the 90% Asset Test on IRS Form 8996, 
Qualified Opportunity Fund, which is also the form by which self-certification is accomplished.  
Because the 90% Asset Test is based on the average of the two testing dates, a QO Fund could 
fail to satisfy the 90% Asset Test in one period and not be subject to penalties if the QO Fund’s 
ratio in the other period is proportionately in excess of the 90% threshold as compared to the 
failed period’s ratio.  For example, based upon IRS Form 8996, a QO Fund would not be subject 
to penalties if on the first testing date it had 85% qualifying assets, but had 95% or greater 
qualifying assets on the second testing date, and vice versa.   

Penalty for Failing the 90% Asset Test.  If the QO Fund does not satisfy the 90% Asset 
Test, then the QO Fund must pay a penalty for each month that it fails to do so, unless the QO 
Fund can show that such failure is due to reasonable cause.  While the determination of 
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“reasonable cause” is inherently factual, the Explanation of Provisions to the Final Regulations 
provide that the standards for applying the reasonable cause exception are the general standards 
set out in the “Penalty Handbook” included in Section 20.1 of the Internal Revenue Manual.  

The amount of the penalty is equal to the excess of (1) the amount equal to 90% of the 
aggregate assets of the QO Fund, over (2) the aggregate amount of QO Zone Property held by 
the QO Fund, multiplied by the underpayment rate established in Code Section 6621(a)(2) for 
each month.  If the QO Fund is organized as a partnership for federal income tax purposes, the 
penalty is taken into account proportionately as part of each partner’s distributive share of the 
partnership’s expenses.  It is unclear whether such penalty would be allocated solely to the 
partners holding qualifying interests or both partners holding qualifying interests and non-
qualifying interests (i.e., partners who have invested capital in a QO Fund other than on account 
of gain deferral under Code Section 1400Z-2(a)).   

Although the penalty is assessed annually, based upon IRS Form 8996, the monthly penalty is 
annualized (i.e., the amount of the underpayment penalty for such period is divided by 12 for 
each month).  If the QO Fund fails to satisfy the 90% Asset Test, upon filing IRS Form 8996, the 
IRS will send the QO Fund a notice regarding the penalty, which will also include information 
regarding the reasonable cause relief process. 

Partnership Status for U.S. Income Tax Purposes       

Partnership Classification.  Under the “check-the-box” Regulations, a business entity 
formed as a limited liability company under state law with more than one member will be 
classified as a partnership for federal income tax purposes unless it affirmatively elects to be 
taxed as a corporation.  The Company will not make such an election.  The Manager intends to 
obtain and rely on representations and undertakings from each Member and to conduct the 
activities of the Company in order to ensure that the Company is not treated as a “publicly traded 
partnership.”  The Manager intends to treat the Company as a partnership for federal income tax 
purposes, and if the Company is so treated, it will not be subject to federal income tax, and each 
Member will be subject to federal income tax on its share of the income of the Company that has 
been allocated to it in accordance with the LLC Agreement. 

Publicly Traded Partnership Issues.  If the Company were treated as a “publicly traded 
partnership,” it would be taxable as a corporation for federal income tax purposes.  Being so 
characterized would substantially and adversely affect Members’ after-tax income.  If the 
Company is not treated as a partnership, but instead as an association taxable as a corporation, (i) 
its net income and gains (including unrealized gains) would be taxable to the Company and not 
to the Members and (ii) distributions to the Members would be taxable as dividends to the 
Members to the extent of current or accumulated earnings and profits of the Company.  Certain 
Regulations provide “safe harbors” in which partnerships (or entities treated as partnerships for 
federal income tax purposes) may ensure that they are not “publicly traded.”  The Company 
expects to satisfy at least one of the safe harbors at all times.   

The remainder of this discussion assumes that the Company will be treated as a 
partnership, and not an association taxable as a corporation, for all U.S. federal, state, and local 
tax purposes. 
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Income Taxation of the Company and Members     

General.  Assuming that the Company is classified as a partnership for federal income tax 
purposes, the Company will not be subject to federal income taxes.  Instead, each Member will 
be required to report on its own income tax returns its distributive share (whether or not 
distributed) of the items of Company income, gains, losses, deductions, and credits.  The 
character of such items, determined at the Company level, will pass through to the Members (for 
example, Members will treat as interest, dividends, or capital gains, their distributive shares of 
such items recognized by the Company). 

Members will be taxed on the Company’s income regardless of whether they receive 
distributions from the Company.  Thus, it is possible that a Member could incur income tax 
liability with respect to its share of the income of the Company without receiving a distribution 
from the Company to pay such liability.  In general, cash distributions from the Company to a 
Member (including a deemed distribution from a reduction in the Member’s share of Company 
liabilities) will not be taxable except to the extent distributions during a year exceed the 
Member’s share of the Company’s taxable income for the year and the Member’s tax basis in its 
interest in the Company. 

The Company will use the accrual method of accounting to report income and deductions 
for tax purposes, will prepare its financials using U.S. Generally Accepted Accounting Principles 
(GAAP), and will compute distributions based on actual cash receipts, disbursements, and 
reserves.  It will report on the basis of a taxable year, which is generally the calendar year, or 
other taxable period as may be required by the Code.  The Company will file an annual federal 
informational tax return, Form 1065, reporting its operations for each taxable year or taxable 
period to the IRS and, after each taxable year or taxable period, will provide Members with the 
information on Schedule K-1 to Form 1065 necessary to enable them to include in their tax 
returns the tax information arising from their investments in the Company.  Code Section 6222 
requires that Members file their returns in a manner consistent with the treatment of the 
partnership items on the Company’s returns, unless a statement is filed with the IRS identifying 
the inconsistency. 

Qualified Business Income.  The 2017 Tax Act (defined above on page 10) added new 
section 199A to the Code, which reduces the income tax imposed on qualified business income 
(“QBI”) derived by an individual, estate, or trust from a partnership, S-corporation or sole 
proprietorship by creating a new deduction of up to 20% of the QBI of each individual.  
Accordingly, the top marginal tax rate on QBI that qualifies for the 20% deduction under the 
2017 Tax Act is 29.6%.  These provisions are effective for taxable years beginning after 
December 31, 2017, and will expire on December 31, 2025. 

QBI for a taxable year is defined as the net amount of domestic qualified items of 
income, gain, deduction, and loss with respect to the taxpayer’s qualified trades and businesses, 
which generally means any trades or businesses other than specified service businesses.  
“Specified service businesses” are professions in the fields of health, law, consulting, athletics, 
financial services, brokerage services, or any trade or business in which the principal asset of 
such trade or business is the reputation or skill of one or more of its employees or owners, or 
which involves the performance of services that consist of investing and investment 
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management, trading, or dealing in securities, partnership interests, or commodities.  The 2017 
Tax Act, however, allows individuals that derive business income from specified service 
businesses to treat such income as QBI if their taxable income is less than $340,100 (for married 
taxpayers filing a joint return) or $170,050 (for individuals), as such amounts may be adjusted 
for inflation pursuant to the Code. 

The 2017 Tax Act limits the deduction for an individual’s QBI to the greater of (i) 50% 
of the individual’s “W-2 wages” paid with respect to the qualified trade or business, or (ii) the 
sum of 25% of the W-2 wages plus 2.5 percent of the unadjusted basis of all “qualified property” 
immediately after its acquisition.  Qualified property includes property of a character subject to 
depreciation and used in production of QBI.  Such wages include wages subject to wage 
withholding, elective deferrals, and deferred compensation paid by the taxpayer during the 
calendar year.  The W-2 wage limit does not apply for taxpayers with taxable income not 
exceeding the thresholds noted in the preceding paragraph. 

QBI does not include certain investment-related income, gains, deductions, or losses. If a 
taxpayer has negative QBI for a particular year, the amount of such loss can be used to offset 
QBI in the following taxable year.  The 2017 Tax Act also excludes from QBI (i) any amount 
paid by an S corporation that is treated as reasonable compensation of the taxpayer and (ii) any 
amount that is a guaranteed payment for services actually rendered to or on behalf of a 
partnership. Qualified REIT dividends, qualified cooperative dividends and qualified publicly 
traded partnership income separately give rise to a 20% deduction without the wage limitations 
discussed above. 

MEMBERS SHOULD CONSULT WITH THEIR TAX ADVISERS TO DETERMINE 
WHETHER THEY QUALIFY FOR THE DEDUCTION UNDER CODE SECTION 199A. 

Contributions.  Generally, a contribution of cash to the Company is not a taxable event to 
the contributing Member or to the Company.  Although it may accept property as a contribution 
to the Company, the Manager generally does not expect to do so.  A Member that contributes 
property to the Company could be subject to tax on any appreciation in such property; however, 
no loss would be allowed at the time of contribution if the property had declined in value. 

Tax Basis.  The tax basis of a Member’s interest in the Company is used to determine if 
gain or loss is realized upon a sale of an interest or upon the receipt of cash distributions from the 
Company.  Additionally and as discussed below, a Member is allowed to deduct Company losses 
only to the extent of such basis.  A Member’s adjusted tax basis for his, her, or its Units will 
equal his, her, or its initial tax basis in the Units increased by (i) any further Capital 
Contributions, (ii) his, her, or its distributive share of the Company’s income (including tax-
exempt income), and (iii) any increase in his, her, or its share of any debt of the Company and 
decreased (but not below zero) by (a) distributions (including withdrawals) made to him, her, or 
it, (b) his, her, or its distributive share of any Company deductions or losses, and (c) any 
decrease in his, her, or its share of any debt of the Company.   

Because it is anticipated that the Members will make investments pursuant to the QOZ 
Incentive, each Investor is expected to have an initial tax basis in its Units equal to zero.  To the 
extent a Member makes an investment not derived from a sale to or exchange with an unrelated 
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party that is intended to be deferred pursuant to the QOZ Incentive, such Member’s basis in its 
interests in the Company initially will equal its contribution to the capital of the Company. 

Basis adjustments may also be available under the Qualified Opportunity Zone Incentive.  
See “Qualified Opportunity Zone Incentive; Qualified Opportunity Funds” beginning on page 89 
above.  

Distributions.  A Member may be taxed on his, her, or its “distributive” share of the 
Company’s taxable income or gain regardless of whether he, she, or it has received any 
corresponding distribution from the Company.  Whether a particular distribution (generally upon 
a withdrawal of capital) causes the Member receiving it to realize taxable income or tax loss 
depends on whether assets other than cash are distributed, whether the Member remains a 
Member after the distribution/withdrawal (i.e., whether the distribution “liquidates” all of the 
Member’s Units) and the relation of the cash distributed to the Member’s basis in his, her, or its 
Units.   

Where a Member remains a Member after a withdrawal or other distribution, a 
distribution generally will cause him, her, or it to realize taxable income only if and to the extent 
the cash distributed exceeds the Member’s adjusted basis in his, her, or its Units.  For these 
purposes, any decrease in a Member’s share of the Company’s debt will be treated as a 
distribution of cash to the Member.  Distributions to continuing Members will not cause tax 
losses to be realized.  Cash distributions will reduce the receiving Member’s basis in his, her, or 
its Units.  Taxable gain upon a distribution would generally be taxable as short-term or long-term 
capital gain, depending on the Member’s holding period for the Units.  In addition, in the event 
the Company were deemed to have “unrealized receivables” or “inventory” at the time of a 
distribution, Code Section 751 could require different treatment.   

A distribution of property other than cash to a continuing Member should not result in 
taxable income or loss to the Company or to the receiving Member (again, except to the extent 
Code Section 751 applies).  The distributee Member’s basis in the distributed property will be 
the lesser of (i) the adjusted basis of the property in the hands of the Company and (ii) the 
adjusted basis of the Member’s Units (after reduction for any cash he, she, or it received as part 
of the distribution).  The basis of a Member’s Units will be reduced by the basis of the property 
distributed to that Member. 

When a Member withdraws from the Company completely or his, her, or its Units are 
terminated because the Company is liquidated, as with non-liquidating distributions, he, she, or it 
will recognize gain only to the extent the cash distributed exceeds the adjusted basis in his, her, 
or its Units.  Unlike with non-liquidating distributions, loss may be recognized if no property 
other than cash is distributed and the cash distributed is less than the Member’s adjusted basis in 
his, her, or its Units.  If property other than cash is distributed, although gain will be recognized 
to the extent the cash exceeds the Member’s adjusted basis, no loss will be recognized, 
regardless of the value of the non-cash property distributed.  The Member’s basis in non-cash 
property so distributed will be equal to the adjusted basis of his, her or its Units immediately 
before the distribution decreased (but not below zero) by any cash received in the liquidation.  
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Deductibility of Losses and Expenses.  As discussed immediately below, the Code 
imposes various limitations on the ability of taxpayers to use losses and deductions arising from 
investments in entities such as the Company.  Each Member should consult with its own tax 
adviser regarding the Member’s ability to deduct losses allocated by the Company based on such 
Member’s particular circumstances. 

Investment Interest.  Except as described herein, interest on any amount borrowed 
by an individual Member to purchase an interest (or fund a Capital Contribution to the 
Company) generally will be “investment interest,” which will be deductible only to the 
extent of the Member’s “net investment income.”  For this purpose, net investment 
income will generally include net income from the Company and other income from 
property held for investment (other than income treated as passive activity income, 
described below). Qualified dividend income and long-term capital gain are excluded 
from the definition of net investment income unless the Member makes a special election 
to treat such qualified dividend income or capital gain as ordinary income. 

Adjusted Tax Basis of Units.  A Member may not deduct losses in excess of the 
adjusted tax basis of his, her, or its Units at the end of the year in which the loss is 
incurred.  Losses in excess of a Member’s adjusted tax basis may be carried over to 
succeeding taxable years when the same limitation will apply (see “Tax Basis” above on 
page 102). 

Amounts at Risk.  The amount of loss an individual, estate, or trust, or a closely 
held C-corporation may deduct is limited to the amount that a Member is “at risk” as to 
the Company.  Where such a Member has financed an investment in the Company with 
certain types of nonrecourse borrowing, that Member’s amount “at risk” could be less 
than his, her, or its adjusted tax basis in his, her, or its Units.  In addition, in the event the 
Company borrowed on a nonrecourse basis, certain of those borrowings could increase a 
Member’s basis without increasing his, her, or its amount at risk.  Any deductions that are 
disallowed under this limitation may be carried forward indefinitely and utilized in 
subsequent years to the extent that a Member’s “amount at risk” is increased in those 
years. 

Passive Activity Losses.  Passive activities generally include any activity 
involving the conduct of a trade or business in which the taxpayer does not materially 
participate.  It is likely that a Member’s interest in the Company will be treated as a 
passive activity.  Accordingly, Company income and loss, other than interest income that 
will constitute portfolio income, will generally constitute passive activity income and 
passive activity loss to Members.  Losses from passive activities are generally deductible 
only to the extent of a Member’s income or gains from passive activities and will not be 
allowed as an offset against other income, including salary or other compensation for 
personal services, active business income or portfolio income, which includes non-
business income derived from dividends, interest, royalties, annuities and gains from the 
sale of property held for investment. 

Capital Gains and Losses.  Net capital losses of the Company allocated to a 
Member for a taxable year will be deductible by a Member that is a corporation to the 
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extent of the corporate Member’s capital gains and by an individual Member to the extent 
of his, her, or its capital gains plus $3,000.  An individual Member may carry forward 
any unused capital loss indefinitely to succeeding taxable years and a corporate Member 
generally will be entitled to a three-year carryback and a five-year carryforward of any 
unused capital loss. 

Miscellaneous Itemized Deductions.  Prior to January 1, 2018, under Code 
Section 67, individuals could deduct certain miscellaneous expenses (e.g., investment 
advisory fees, tax preparation fees, unreimbursed employee expenses, subscriptions to 
professional journals) only to the extent such deductions exceeded, in the aggregate, two 
percent (2.0%) of the individual’s adjusted gross income.  For taxable years beginning 
after December 31, 2017, and before January 1, 2026, the 2017 Tax Act suspends the 
deduction for miscellaneous itemized deductions. 

Organizational and Syndication Expenses.  In general, neither the Company nor 
any Member may deduct organizational or syndication expenses.  However, a partnership 
may elect (i) to deduct organizational expenses of up to $5,000, subject to certain limits, 
in its first taxable year and (ii) to amortize any remaining organizational expenses over a 
180-month period beginning with the month in which the partnership begins business. 
Syndication fees (which would include commissions paid by the Company), on the other 
hand, must be capitalized and cannot be amortized or otherwise deducted.  While a 
Member’s share of the syndication expenses of the Company is not deductible, it will 
become a part of a Member’s tax basis for its interest (resulting in capital loss for a 
Member upon liquidation of the Company that may offset capital gains allocated to such 
Member in the year of liquidation, or a reduction in the gain (or increase in the capital 
loss) upon a sale of the Member’s interest (if applicable).  

Non-Corporate Loss Limitation. The 2017 Tax Act limits the deductibility of 
excess business losses for non-corporate taxpayers for tax years beginning after 
December 31, 2017, and before January 1, 2026.  Excess business losses are defined as 
the excess of the taxpayer’s aggregate deductions that are attributable to trades or 
businesses of the taxpayer over the excess of aggregate gross income or gain of such 
taxpayer for the tax year that is attributable to such trades or businesses, plus $250,000 
(or 200% of such amount in the case of a joint return).  Disallowed excess business losses 
would be treated as a net operating loss carryforward to the next year.  This loss 
limitation would be applied after the application of the passive activity rules under Code 
Section 469.  For partnerships and S corporations, the provision would be applied at the 
partner or shareholder level. 

The Coronavirus Aid, Relief, and Economic Security Act (the “CARES Act”), 
which was signed into law on March 27, 2020, removes the excess business loss 
limitation for tax years beginning prior to January 1, 2021, thereby permitting deduction 
of business losses in excess of the above threshold.  For tax years beginning in 2021 
through 2026, taxpayers may treat excess business losses as net operating losses for 
purposes of determining a net operating loss carryforward in the following year.  

The Inflation Reduction Act of 2022 extended this provision through 2028. 
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Taxable Sales or Exchanges.  The Company may dispose of QO Zone Property through a 
taxable sale or exchange.  In such cases, subject to the QOZ Incentive rules outlined in this 
Memorandum, Members will be allocated any associated gain or loss, as discussed under 
“Allocations of Income, Gain, Loss, Deduction, and Credits” below. 

The Company expects to recognize both long-term and short-term capital gain, and may 
also recognize ordinary income, in connection with various investments.  It is possible that the 
Company will recognize capital losses for federal income tax purposes, the deductibility of 
which may be limited.  

The Company may directly or indirectly enter into positions designed to reduce certain 
market risks (“hedges”).  These hedges may be subject to special provisions of the Code that, 
among other things, may affect the character of gains and losses (whether capital or ordinary), 
defer losses or affect the determination whether capital gains and losses are characterized as 
long-term or short-term.   

Subject to the QOZ Incentive rules outlined in this Memorandum, if the Company 
disposes of real property (such as the Project), a U.S. Member would generally recognize gain or 
loss equal to its distributive share of the difference between the amount realized and the adjusted 
basis of such property.  The amount of any indebtedness that is extinguished, or from which the 
selling entity would otherwise be relieved, would be included as part of the amount realized in 
computing the gain or loss realized upon such disposition.  The gain or loss allocable to a U.S. 
Member will be ordinary or capital, depending on the period of time the real estate asset was 
held by the Company and the possible application of certain provisions of the Code.  Any loss 
allocated to a U.S. Member will be subject to certain loss disallowance rules discussed below. 

Alternative Minimum Tax.  Prospective Members that are subject to the alternative 
minimum tax (the “AMT”) should consider the tax consequences of an investment in the 
Company in view of their AMT position, taking into account the special rules that apply in 
computing the AMT, including the special limitations as to the use of net operating losses and, in 
the case of individual taxpayers, the complete disallowance of miscellaneous itemized 
deductions and deductions for state and local taxes. 

Medicare Tax.  Allocations of income and distributions from, and capital gains recognized 
by, certain U.S. individuals, estates, or trusts with respect to the Company may be subject to a 
3.8% “net investment income tax” in addition to any other U.S. federal income tax liabilities 
with respect to such income. 

Business Interest Expense Limitation. The 2017 Tax Act introduced a new and substantial 
business interest limitation.  Code Section 163(j) provides that a taxpayer will generally be 
prohibited from deducting business interest expenses (i.e., interest that is properly allocable to a 
trade or business) that exceed the sum of (i) business interest income and (ii) 30% of adjusted 
taxable income.  For tax years beginning in 2018 through 2021, adjusted taxable income is 
defined as taxable income other than (1) items not allocable to a trade or business; (2) business 
interest income and deductions; (3) depreciation, amortization, and depletion; (4) the 20% 
deduction for qualified business income; and (5) net operating losses.  For tax years beginning in 
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2022, depreciation, amortization, and depletion must be deducted in determining adjusted taxable 
income.  Any disallowed interest under this new rule may be carried forward indefinitely. 

Notice 2018-28 clarifies that for purposes of calculating a partner’s annual deduction for 
business interest expense, a partner can only include business interest income from a partnership 
to the extent it exceeds business interest expense of that partnership.  The final regulations under 
Code Section 163(j) provide an expansive definition of “interest,” but exclude items such as debt 
issuance costs, loan commitment fees, substitute interest payments, guaranteed payments for the 
use of capital, and hedging gains or losses that affect the yield of a debt instrument, unless the 
anti-avoidance rule applies. 

Taxpayers with average gross receipts of less than $25 million, based on certain 
attribution rules, over the preceding three taxable years are generally excluded from the 
application of the new interest expense limitation.  It is currently unknown whether the Company 
is eligible to make this election.  In addition, a taxpayer may make an irrevocable election to be 
excluded from the new interest expense limitation provision if such person is engaged in a real 
property trade or business under Code Section 469(c)(7)(C).  If a taxpayer makes such an 
election, it must depreciate non-residential real property, residential real property, and qualified 
improvement property using the alternative depreciation system, which disallows use of 100% 
bonus depreciation.  The Manager has not yet analyzed whether this election would be 
advantageous to the Company and its Members. 

Finally, if the Company is unable to, or if the Manager determines not to elect out of the 
application of the new Code Section 163(j) rules, then the Members may be required to make 
certain basis adjustments in their interests based on the application of section 163(j).  Prospective 
Members are strongly encouraged to consult with their tax advisers regarding an investment in 
the Company with respect to Code Section 163(j). 

U.S. Tax Considerations for Non-U.S. Persons       

The tax consequences applicable to prospective Investors that are Non-U.S. Persons 
generally will depend on whether the Company is deemed to be engaged in a U.S. trade or 
business. Based on the nature of the investments anticipated to be made by the Company, and the 
nature of the activities contemplated by the Company, the Manager believes that the Company 
likely will be deemed to be engaged in a U.S. trade or business. As a result, Non-U.S. Persons 
holding a direct interest in the Company will be subject to federal income tax each year on its 
distributive share of the taxable income of the Company that is deemed to be “effectively 
connected” with a U.S. trade or business and will be required to file a U.S. federal income tax 
return, as if such investor were a U.S. citizen or resident, regardless of whether the Company 
makes any cash distributions. An individual Non-U.S. Person that directly invests (without the 
use of a “blocker” entity) in the Company would also (i) be subject to U.S. (and potentially state) 
estate tax with respect to the value of his or her interest in the Company and (ii) have to file state 
tax returns in states in which the Company and its subsidiaries are considered to be engaged in 
business.   

 A federal withholding tax generally will be imposed on a Non-U.S. Person’s allocable 
share of any taxable income of the Company that is “effectively connected” with a U.S. trade or 
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business (whether or not such income is distributed). The rate of the withholding tax under 
Section 1446(b) is currently 37% if the Non-U.S. Person is not a corporation and 21% if the 
Non-U.S. Person is a corporation.  Such withholding tax may be claimed as a credit against such 
Investor’s substantive U.S. tax liability. There also may be state or local tax withholding. 

 In addition, to the extent that the Company realizes any fixed, determinable, annual or 
periodical income (such as interest and dividend income) that is not effectively connected with a 
U.S. trade or business (including dividend income arising from investments in “qualified 
opportunity zone stock”), such income distributed or allocable to a Non-U.S. Person generally 
will be subject to a 30% federal withholding tax. Such withholding tax may be reduced or 
eliminated with respect to certain types of such income under any applicable income tax treaty 
between the U.S. and the Non-U.S. Person’s country of residence or under the “portfolio 
interest” rules contained in Code Section 871 or 881, provided that the Non-U.S. Person provides 
proper certification as to the Investor’s eligibility for such treatment (although the Manager 
believes that any interest income that the Company earns or generates is unlikely to qualify as 
“portfolio interest”).  Any Non-U.S. Person that is a governmental entity qualifying under Code 
Section 892 may be exempt from the 30% withholding tax. 

 Each Investor generally will be personally liable to the Company with respect to any 
withholding tax not satisfied out of that Investor’s share of any distributions by the Company, 
plus interest if not repaid on demand.  

 In addition to the tax matters discussed immediately above, an investment by a Non-U.S. 
Person in the Company will likely implicate the provisions of FIRPTA (defined above on page 
63). FIRPTA may be applicable because the Company is expected to own one or more “United 
States real property interests.” A “United States real property interest” (a “USRPI”) generally 
means an ownership interest in real property located in the U.S. or the U.S. Virgin Islands and 
any equity interest in certain domestic corporations or partnerships that hold real property 
interests, but would not generally include a mortgage loan unless it provided for contingent 
interest payments based upon the income from or value of the real property securing such loan. 
Any gain or loss of a foreign person that is realized in connection with the actual or constructive 
disposition of a USRPI generally would be treated as gain or loss effectively connected with a 
trade or business engaged in by the taxpayer in the U.S. and would be subject to federal and 
possibly state and local income tax. Any gain or loss allocable to a Non-U.S. Person arising from 
a disposition by the Company of a USRPI would be so taxable, and, upon such a disposition, the 
Company would be required to withhold a federal tax equal to 35% (or, to the extent provided 
under the Regulations, equal to 20% in certain circumstances) of the gain realized, unless the 
Company is required to withhold under the rules described above for the “effectively connected” 
income of Members.  

 In addition, to the extent attributable to USRPIs owned by the Company, the amount 
realized by a Non-U.S. Person on a sale or exchange of its interests would be treated as received 
in exchange for a USRPI. Consequently, gain or loss, to the extent so attributable, would be 
subject to federal income tax and the gross proceeds from such sale or exchange may become 
subject to a 15% withholding tax.  However, if 50% or more of the value of the gross assets of 
the Company consists of USRPIs and 90% or more of the value of the gross assets of the 
Company consists of USRPIs plus cash or cash equivalents, then the Units will be treated in their 
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entirety as a USRPI for purposes of such withholding tax. As a result, the entire proceeds of such 
sale generally would be subject to a 15% withholding tax. 

 Amounts withheld for federal income taxes may be claimed as a credit against an 
Investor’s substantive U.S. income tax liability. 

 Prospective Investors that are foreign corporations also should be aware that the 30% 
U.S. “branch profits tax” and “branch-level interest tax” imposed by Code Section 884 would 
apply to an investment in the Company by a corporate Non-U.S. Person, although the tax rate 
may be reduced or the tax eliminated entirely for residents of certain foreign countries with tax 
treaties with the U.S.  

Allocations of Income, Gain, Loss, Deduction, and Credits     

Generally.  Pursuant to the LLC Agreement, the Company’s items of taxable income, 
gain, loss, deduction, and credits are allocated so as to take into account the varying interests of 
the Members over the term of the Company.  Section 704(b) of the Code provides that a 
partner’s distributive share of items of partnership income, gain, loss, deduction, and credits will 
be determined in accordance with the partnership agreement if such allocations have “substantial 
economic effect” or are otherwise determined to be in accordance with such partner’s economic 
interest in the partnership.  The Manager believes that the allocations provided for in the LLC 
Agreement should have “substantial economic effect” and therefore should be respected by the 
IRS.  If the IRS were to disagree, any reallocation of tax items may have adverse tax 
consequences to the Members. 

Tax Allocations with Respect to Contributed Property.  Pursuant to Section 704(c), 
income, gain, loss, and deduction attributable to appreciated or depreciated property that is 
contributed to a partnership in exchange for an interest in the partnership must be allocated for 
U.S. federal income tax purposes in a manner such that the contributing partner is charged with, 
or benefits from, the unrealized gain or unrealized loss associated with the property at the time of 
the contribution.  The amount of unrealized gain or unrealized loss is generally equal to the 
difference between the fair market value of the contributed property at the time of contribution 
and the adjusted tax basis of such property at the time of contribution.  Under applicable 
Regulations, partnerships are required to use a “reasonable method” for allocating items subject 
to Code Section 704(c), and several reasonable allocation methods are described therein. 

Under the LLC Agreement, depreciation or amortization deductions of the Company 
generally will be allocated among Members in accordance with their respective interests in the 
Company, except to the extent the Company is required under Section 704(c) to use a different 
method for allocating depreciation deductions attributable to its properties which could result in 
certain Members receiving a disproportionately larger share of such deductions and other 
Members receiving a disproportionately smaller share of such deductions. In addition, gain or 
loss on the sale of a property that has been contributed to the Company will be specially 
allocated to the contributing Members to the extent of any built-in gain or loss with respect to the 
property at the time of contribution to the Company. It is possible that a Member may (i) be 
allocated lower amounts of depreciation deductions for tax purposes with respect to properties 
effectively contributed (in part or in full) by such Member than would be allocated to such 
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Member if each such property were to have a tax basis equal to its fair market value at the time 
of contribution and (ii) be allocated taxable gain in the event of a sale of such contributed 
properties in excess of the economic profit allocated to such Member as a result of such sale. 
These allocations may cause a Member to recognize taxable income in excess of cash proceeds 
received by such Member.  In addition, the timing of the allocation to a Member of taxable gain 
in respect of any built-in gain on contributed properties will depend upon the dates on which 
such contributed properties are sold, which is unpredictable. 

Basis Adjustments     

Elective Adjustments. Under Code Section 754, the Company can elect to adjust the basis 
of Company property upon the transfer of an interest in the Company so that the transferee 
would be treated, for purposes of calculating depreciation and realizing gain, as though it had 
acquired a direct interest in the Company assets.  The Manager has the sole and absolute 
authority to make a Section 754 election on behalf of any of the Members in the Company.  If 
the Manager determines not to make a Section 754 election, depreciation available to a transferee 
of an interest in the Company will be limited to the transferor’s share of the remaining 
depreciable basis of the Company’s properties, and upon a sale of a property, taxable income or 
loss to the transferee of an interest in the Company will be measured by the difference between 
its share of the amount realized upon such sale and its share of the Company’s tax basis in the 
property, which may result in greater tax liability than if a Section 754 election had been made. 
The absence of such a Section 754 election by the Company may result in Members having 
greater difficulty in selling their interest in the Company. 

Mandatory Adjustments.  Upon certain transfers of interests in the Company, Code 
Section 743 may require the Company to adjust its tax basis in its assets. Any such adjustment 
(which is personal to the transferee) could result in the Company allocating more income or gain 
or less depreciation or loss to a transferee of an interest than would have been allocable to them 
in the absence of any adjustment. Any transferee will also be required to bear the reasonable 
costs of complying with Code Section 743. 

Original Issue Discount.  Certain debt instruments acquired or held by the Company may 
have original issue discount (“OID”) which could potentially cause Members to be allocated 
income in a taxable year before the receipt of the cash corresponding to such asset. 

Foreign Accounts and FATCA     

Under the Foreign Account Tax Compliance Act, commonly referred to as FATCA, if 
certain disclosure requirements related to U.S. accounts or ownership are not satisfied, a federal 
withholding tax at a 30% rate will be imposed with respect to dividends and interest received by 
the Company that are allocable to (i) U.S. Persons that own their Units in the Company through 
foreign accounts or foreign intermediaries and (ii) certain Non-U.S. Persons.  If payment of 
withholding taxes is required, Non-U.S. Persons that are otherwise eligible for an exemption 
from, or reduction of, federal withholding taxes with respect to such proceeds will be required to 
seek a refund from the IRS to obtain the benefit of such exemption or reduction.  The Company 
will not pay any additional amounts in respect of any amounts withheld, and prospective 
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Investors should consult their tax advisers regarding the application of FATCA to an investment 
in the Company.  

State and Local Taxes      

The foregoing discussion does not address the state and local tax consequences of an 
investment in the Company, and prospective Members again are urged to consult their own 
advisers with respect thereto. 

Prospective Investors should consider the potential state and local tax consequences of an 
investment in the Company.  The Company, as well as the Members, may be subject to various 
state and local taxes.  In addition to being taxed in its own state or locality of residence, a 
Member may be subject to tax return filing obligations and income, franchise, and other taxes in 
jurisdictions in which the Company operates.  Further, the Company may be subject to state 
and/or local tax on the portion of its operations deemed conducted within such taxing 
jurisdictions.  Certain of such states may require the Company to withhold state taxes on 
Company income sourced in such state to the extent allocable to nonresidents (which amounts so 
withheld from a Member will be treated as distributions to such Member).  The foregoing 
taxation may also be in addition to taxation by the Member’s state of residence (which may grant 
a tax credit for taxes paid in other states). 

Administrative Matters     

Audits and Adjustments to Tax Liability.  The partnership audit rules, as written, do not 
entitle partners to mount their own defense of the tax position at issue.  Under the law, 
significant power is vested in a designated “partnership representative.”  If a partnership’s 
taxable year beginning after December 31, 2017 is audited by the IRS, then both the partners and 
the partnership will be bound by the actions taken by the partnership representative.  The LLC 
Agreement specifies that the Manager is designated as the partnership representative (the 
“Partnership Representative”).  Because the Company is a newly formed entity, if the IRS 
audits the Company, any action or decision by the Partnership Representative will be the 
imputed action or decision of each Member. 

The partnership audit procedures provide that any adjustment to a partnership’s items of 
income, gain, loss, deduction, or credit (and any partner’s distributive share of such adjustment) 
is determined at the partnership level.  Unlike the prior law, however, taxes and penalties 
associated with such adjustment are assessed and collected at the partnership level, rather than 
the partner level.  The rules determine any imputed underpayment by netting each partner’s 
adjustments of income, gain, loss, deduction, or credit and multiplying the net adjustment by the 
highest tax rate in effect for the “Reviewed Year” – the taxable year of the Company that was 
audited.  Since the Reviewed Year’s highest tax rate is applied regardless of the individual 
partners’ tax rate, although adjustments to the tax due may be made to take into account the tax-
exempt status of tax-exempt partners, partners that are C-corporations, or tax rates applicable (in 
the case of individual partners) with respect to capital gain or qualified dividends.  Nevertheless, 
the partnership may be liable for higher amounts than if the adjustments were made at the partner 
level.  Under the rules, the partnership will take the adjustment into account in the “Adjustment 
Year” – the year that the audit or judicial review is complete.  As such, the economic burden of 
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an adjustment (and any related penalties) could be shifted from those who were partners in the 
partnership during the Reviewed Year to the partnership’s partners as of the Adjustment Year, 
although partners will not be held jointly and severally liable for a partnership’s tax liability. 

Under the audit rules, partners continue to be required to treat each item of income, gain, 
loss, deduction, or credit attributable to the partnership in the same manner as the partnership.  A 
partner who fails to treat such items consistently and who does not satisfy one of the narrow 
exceptions to this rule may be subject to assessed deficiencies by the IRS.  Partners are not held 
jointly and severally liable for the partnership’s tax liability.  Under this alternative procedure, 
the Company may make an election pursuant to Code Section 6226 to require each person who 
was a Member during a Reviewed Year to personally bear any tax, interest, and penalty resulting 
from adjustments based on such audit.  By subscribing for Units in the Company, each Member 
agrees to the foregoing, even if such person is no longer a partner in the Company (unless a 
substitute Member has agreed to bear such liability in an appropriate transfer document). 
Furthermore, if the Company is unable (or otherwise fails) to make an election under Code 
Section 6226 and becomes subject to an entity-level tax, the LLC Agreement provides that each 
Member agrees to bear its proportionate share of the liability, even if such person is no longer a 
Member of the Company (unless a substitute Member has agreed to bear such liability in an 
appropriate transfer document). 

The law also contains an “opt-out” election where a partnership with 100 or fewer 
qualifying partners may opt-out of these rules.  However, partnerships with a partnership (or a 
limited liability company treated as a partnership for federal income tax purposes) as a partner, 
would not be eligible for such an opt-out.  One or more of the prospective Members of the 
Company may be a partnership (or treated as such).  Therefore, the Company may not be eligible 
to opt-out of the rules. 

Annual Tax Reporting.  The Manager will furnish each Member with an annual statement 
setting forth information relative to the operations of the Company (including information 
regarding such Member’s distributive share of Company income and gains, losses, deductions, 
and credits for the taxable year) as is reasonably required to enable the Member to properly 
report to the IRS and applicable states with respect to such Member’s participation in the 
Company.  

Tax Shelter Reporting Requirements.  Under Regulations, if a Member recognizes a loss 
with respect to the Company’s Units of $2 million or more for an individual Member or $10 
million or more for a corporate Member in any single taxable year (or a greater loss over a 
combination of years), the Member must file with the IRS a disclosure statement on IRS Form 
8886.  The reportability of a loss under these Regulations does not affect the legal determination 
of whether the taxpayer’s treatment of the loss is proper.  It is not expected that the Company 
will be required to register as a tax shelter.  Nevertheless, prospective Members should consult 
their tax advisers to determine the applicability of these Regulations in light of their individual 
circumstances. 
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Possible Tax Law Changes   

The foregoing discussion is only a summary and is based upon existing federal income 
tax law.  Members should recognize that the federal income tax treatment of an investment in the 
Company may be modified at any time by legislative, judicial or administrative action. Any such 
changes may have a retroactive effect with respect to existing transactions and investments and 
may modify the statements made above.  In particular, the 2017 Tax Act includes sweeping 
changes to U.S. tax laws and represents the most significant changes to the Code since 1986.  
Members are urged to consult with their own tax adviser with respect to the impact of recent 
legislation, including the 2017 Tax Act and the CARES Act, on their investment in the 
Company. 

THE TAX DISCUSSION SET FORTH ABOVE IS FOR GENERAL INFORMATION 
ONLY AND SHOULD NOT BE CONSIDERED TO DESCRIBE FULLY THE FEDERAL 
INCOME TAX CONSEQUENCES OF AN INVESTMENT IN THE COMPANY.  THE 
TAX CONSEQUENCES MAY VARY BASED UPON THE CIRCUMSTANCES OF AN 
INDIVIDUAL MEMBER.  THE TAX RULES APPLICABLE TO THE MEMBERS, THE 
COMPANY AND THE TRANSACTIONS IN WHICH THE COMPANY MAY ENGAGE 
ARE HIGHLY COMPLEX, AND THEIR EFFECT MAY BE HIGHLY UNCERTAIN.  
PROSPECTIVE MEMBERS ARE URGED TO CONSULT THEIR TAX ADVISERS 
WITH RESPECT TO THE FEDERAL, STATE, LOCAL, AND FOREIGN TAX 
CONSEQUENCES OF AN INVESTMENT IN THE COMPANY.  
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United States Securities Laws 

U.S. Securities Act of 1933 

The offer and sale of the Company’s Units have not been and will not be registered under 
the Securities Act of 1933, as amended (the “Securities Act”), or under applicable state securities 
laws.  The Units are being offered and sold in reliance upon the exemption from registration 
provided by Section 4(a)(2) of the Securities Act and/or Rule 506(c) of Regulation D 
promulgated thereunder by the U.S. Securities and Exchange Commission (the “SEC”) for 
transactions not involving a public offering.  Sales pursuant to Rule 506(c) may only be made to 
“accredited investors.”  Offers and sales outside the United States, if any, will be conducted 
pursuant to the exemption from registration provided by Regulation S promulgated by the SEC 
and applicable foreign securities laws.  If you are not a United States citizen, please contact the 
Manager so you can coordinate compliance with your local securities laws.  

As a purchaser of the Units in a private placement not registered under the Securities Act, 
each Member will be required to represent, among other things, that it is acquiring the Units for 
investment purposes only and not with a view to or for resale, distribution or fractionalization of 
the Units, that the Member is an “accredited investor” within the meaning of Regulation D under 
the Securities Act, and that it has received or had access to all information it deems relevant to 
evaluate the risks of the prospective investment.   

Rule 506(c) of Regulation D permits issuers conducting certain private placements that 
are exempt from the registration requirements of the Securities Act to conduct general 
solicitation and general advertising as long as the actual purchasers are accredited investors and 
the issuer has taken reasonable steps to verify the purchasers’ status.  The SEC has adopted a 
“principle-based” approach for determining the reasonableness of the steps that an issuer takes to 
verify that a purchaser is an accredited investor.  As a result, the Manager must consider the facts 
and circumstances of each sale transaction, including: (a) the type of purchaser and the type of 
accredited investor that the purchaser claims to be; (b) the amount and type of information that 
the Manager has about the purchaser; and (c) the nature of the offering, including (i) the manner 
in which the purchaser was solicited to participate in the offering, and (ii) the terms of the 
offering. 

The SEC has provided certain non-exclusive methods of reasonable steps to verify a 
purchaser’s accredited investor status.  For example, this “reasonable steps” requirement can be 
fulfilled by requiring an accredited investor to furnish information supporting its status as such, 
such as copies of tax statements or returns, brokerage statements, or certification as to 
“accredited investor” status from an attorney or investment adviser.  The Company will be 
deemed to have taken reasonable steps to verify accredited investor status if the Company uses 
one of these verification methods.  The requirement to take reasonable steps to verify a 
purchaser’s accredited investor status is separate from the requirement that sales be limited to 
accredited investors.  Therefore, even if all of the Company’s purchasers are accredited 
investors, as the Manager intends, if the Company is found to have failed to take reasonable steps 
to verify such status, then this offering will not qualify for the Rule 506(c) exemption.  In such 
case, the Company’s exemption from the registration requirements of the Securities Act could be 
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jeopardized, and the Company and the Manager may be subject to enforcement actions by the 
SEC.  The Company may also be required to offer rescission rights to certain purchasers.   

Additionally, the exemption provided by Rule 506 of Regulation D may become 
unavailable if “covered persons” who become subject to a “disqualifying event” (as such terms 
are described in Rule 506(d)) are beneficial owners of 20% or more of the Company’s 
outstanding equity securities, calculated on the basis of total voting power rather than on the 
basis of ownership of such securities (a “20% Beneficial Owner”).  In the event that a Member 
that is a 20% Beneficial Owner becomes subject to a disqualifying event, the Manager may take 
such equitable measures as it may determine, such as the compulsory withdrawal of, or the 
transfer of all or a portion of, such Member’s Units.   

Further, each prospective Member must be prepared to bear the economic risk of the 
investment for an indefinite period because the Units cannot be sold unless they are subsequently 
registered under the Securities Act or an exemption from such registration is available (in 
addition to the restrictions on transfer contained in the LLC Agreement).  It is not contemplated 
that the Company will seek registration of the Units under the Securities Act or other securities 
laws.  There is no public market for the Units, and none is expected to develop. 

During the course of the offering and prior to a purchaser’s investment in the Units, such 
purchaser is invited to ask questions of the Manager concerning the terms and conditions of the 
offering and to obtain any additional information, to the extent the Manager possesses such 
information or can acquire it without unreasonable effort or expense, necessary to verify the 
accuracy of the information furnished in this Memorandum. 

Ownership restrictions may become necessary to reflect changes in the applicable laws 
and regulations of the United States or any other jurisdiction whose laws may be applicable to 
the Company.  The Manager, as a condition to the acknowledgment and acceptance of any 
subscription, purchase, continued holding, or transfer of Units, may require satisfactory evidence 
of compliance with the above restrictions and any restrictions that may be imposed in the future 
or that may be required by any current or future law, rule, regulation, or interpretation by any 
applicable jurisdiction. 

U.S. Investment Company Act of 1940 

The Manager intends to organize and operate the Company so that it will not be subject 
to the registration requirements of the Investment Company Act of 1940, as amended (the “1940 
Act” or the “Investment Company Act”).   

Section 3(a)(1)(A) of the Investment Company Act defines an investment company as 
any issuer that is or holds itself out as being engaged primarily in the business of investing, 
reinvesting, or trading in securities. The Manager believes that the Company will not be 
considered an investment company under Section 3(a)(1)(A) of the Investment Company Act 
because it is not expected to engage primarily, or hold itself out as being engaged primarily, in 
the business of investing, reinvesting, or trading in securities, but rather in a joint venture, the 
interests of which are not securities.  
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Section 3(a)(1)(C) of the Investment Company Act defines an investment company as 
any issuer that is engaged or proposes to engage in the business of investing, reinvesting, 
owning, holding, or trading in securities and owns or proposes to acquire “investment securities” 
having a value exceeding 40% of the value of the issuer’s total assets (exclusive of U.S. 
government securities and cash items) on an unconsolidated basis, which is referred to as the 
“40% test.” Excluded from the term “investment securities,” among other things, are U.S. 
government securities and securities issued by majority-owned subsidiaries that are not 
themselves investment companies and are not relying on the exception from the definition of 
investment company set forth in Section 3(c)(1) or Section 3(c)(7) of the Investment Company 
Act (discussed below).  The Manager believes that the Company may comply with the 40% test 
as the Manager currently expects the Company to invest primarily in real property, rather than in 
securities, through joint venture arrangements where the Company has significant participatory 
and management rights and where such joint venture interests are not considered “securities,” 
and in each case where the joint venture is itself excepted from being deemed an investment 
company by virtue of an exemption other than Section 3(c)(1) or Section 3(c)(7).   

If the Company is considered to meet the definition of an “investment company,” the 
Manager intends to rely on the exclusion provided by Section 3(c)(5)(C) of the Investment 
Company Act, which is available for entities primarily engaged in the business of “purchasing or 
otherwise acquiring mortgages and other liens on and interests in real estate.” In addition to 
prohibiting the issuance of certain types of securities, this exclusion generally requires that at 
least 55% of an entity’s assets must be comprised of mortgages and other liens on, and interests 
in, real estate, also known as “qualifying assets,” and at least 80% of the entity’s assets must be 
comprised of qualifying assets and a broader category of assets referred to as “real estate-related 
assets” under the Investment Company Act.  Additionally, no more than 20% of the entity’s 
assets may be comprised of miscellaneous assets, including investment securities.   

The Manager will classify the Company’s assets for purposes of the Investment Company 
Act, including its Section 3(c)(5)(C) exclusion, in large measure upon no-action positions taken 
by the SEC staff in the past. These no-action positions were issued in accordance with factual 
situations that may be substantially different from the factual situations the Company may face, 
and a number of these no-action positions were issued more than ten years ago.  No assurance 
can be given that the SEC staff will concur with the Company’s classification of its assets. In 
addition, the SEC staff may, in the future, issue further guidance that may require the Company 
to re-classify its assets for purposes of the Investment Company Act. If the Company is required 
to re-classify its assets, it may no longer be in compliance with the exclusion from the definition 
of an investment company provided by Section 3(c)(5)(C) of the Investment Company Act. 

At this time, the Manager expects that no less than 55% of the Company’s assets will 
consist of investments in real property, including any joint ventures that it controls or through 
joint venture arrangements where the Company has significant participatory and management 
rights and where the members of the joint venture can replace the adviser or manager.  However, 
after the interests in the Project are disposed of or the Project distributes proceeds that the 
Manager determines must be reinvested in QO Zone Property in order to maintain the intended 
tax benefits of the QOZ Incentive, the Company’s investment mandate is very broad, and 
depending on available investment opportunities, the Manager may determine to invest in assets 
that would not allow the Company to rely on the Section 3(c)(5)(C) exemption.  For purposes of 
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determining whether the Company satisfies the 55% and 80% tests, the Manager will classify the 
assets in which the Company invests as follows:  

 Real Property. Based on no-action letters issued by the SEC staff, the Company will 
classify its fee interests in real properties (if any) as qualifying assets. In addition, based 
on no-action letters issued by the SEC staff, the Company will treat its investments in 
joint ventures, which in turn invest in qualifying assets such as real property, as 
qualifying assets only if the Company has the right to approve major decisions affecting 
the joint venture and remove any adviser or manager; otherwise, such investments will be 
classified as real estate-related assets.  

 Securities. The Manager intends to treat as real estate-related assets debt and equity 
securities of both non-majority owned publicly traded and private companies primarily 
engaged in real estate businesses, including REITs and other real estate operating 
companies, and securities issued by pass-through entities of which substantially all the 
assets consist of qualifying assets or real estate-related assets. 

 Loans and Other Investments.  Because loans are not currently believed to be qualifying 
assets for purposes of the 90% Asset Test under the QOZ Incentive, the Manager does 
not anticipate the Company will acquire loans (including mortgage loans).  However, to 
the extent the Manager intends to rely on the Section 3(c)(5)(C) exemption and holds 
mortgage or other loans while meeting the QOZ Incentive’s 90% Asset Test, the Manager 
will base the Company’s treatment of any such loans or other investments – for purposes 
of the Investment Company Act – as qualifying assets, real estate-related assets, or non-
qualifying assets based on the characteristics of the underlying asset and available 
guidance issued by the SEC Staff. 

If the Company inadvertently falls within one of the definitions of “investment company” 
and cannot qualify for the exemption provided by Section 3(c)(5)(C), the Manager intends for 
the Company to rely on the exemptions in Section 3(c)(1)20 or Section 3(c)(7)21 of the 
Investment Company Act.  Accordingly, while it is not the present intent of the Manager to rely 
on the exemptions in Section 3(c)(1) or Section 3(c)(7), investors will be asked to provide 
representations and undertakings in order to ensure the availability of these exemptions in the 
event that the Manager deems it appropriate in the future to rely on them because of changes in 
the law or available interpretations thereof (or otherwise).  Among other requirements, each 
investor will be asked to represent whether it is a “qualified purchaser” and to agree to comply 

                                                 
20 Section 3(c)(1) excludes from the definition of “investment company” any issuer whose outstanding securities are 
beneficially owned by not more than one hundred persons and which is not making and does not presently propose 
to make a public offering of its securities. Various attribution rules apply to the beneficial ownership test, thus 
making it important that pass-through entities fully disclose their ownership in the Subscription Agreement. 

21 Section 3(c)(7) excludes from the definition of “investment company” any issuer whose outstanding securities are 
owned exclusively by “qualified purchasers” and which meets the other conditions contained therein. A “qualified 
purchaser” includes (among others): (i) a natural person who owns not less than $5,000,000 in investments, (ii) a 
natural person or company, acting for its own account or the accounts of other qualified purchasers, that 
owns/invests on a discretionary basis not less than $25,000,000 in investments, and (iii) certain trusts.  



15722752 v6 
 

 

 118 
 

with restrictions on transfer designed to assure that the Company remains excluded from 
investment company status.  

While initially the Company’s sole investment will be its interest in the Joint Venture, as 
previously noted, proceeds from the disposition of the Joint Venture or certain distributions from 
the Joint Venture may require reinvestment in eligible QOZ Business Property to maintain the 
favored tax treatment ascribed an investment in the Company.  Remaining outside the definition 
of investment company or maintaining compliance with the Investment Company Act exceptions 
limits the Company’s ability to make certain investments.  If the Company holds multiple assets, 
a change in the value of any of the Company’s assets could negatively affect its ability to 
maintain its exemption from regulation under the Investment Company Act. To maintain 
compliance with the Section 3(c)(5)(C) exclusion, the Company may be unable to sell assets it 
would otherwise want to sell and may need to sell assets it would otherwise wish to retain.  In 
addition, the Company may have to acquire additional assets that it might not otherwise have 
acquired or may have to forego opportunities to acquire assets that it would otherwise want to 
acquire and would be important to the Company’s investment strategy. 

If the Company is required to register as an investment company under the Investment 
Company Act, it would become subject to substantial regulation with respect to its capital 
structure (including the Company’s ability to use borrowings), management, operations, 
transactions with affiliated persons (as defined in the Investment Company Act), and portfolio 
composition, including restrictions with respect to diversification and industry concentration and 
other matters. Compliance with the Investment Company Act would, accordingly, limit the 
Company’s ability to make certain investments, prohibit the Company from investing solely in 
the Joint Venture, and require the Manager to significantly restructure its business plan. 

U.S. Investment Advisers Act of 1940   

Neither the Manager nor its affiliates are currently registered as an investment adviser 
under the Investment Advisers Act of 1940, as amended (the “Investment Advisers Act”).  The 
Investment Advisers Act defines an “investment adviser” as any person or firm that (a) for 
compensation (b) is engaged in the business (c) of providing advice to others or issuing reports 
or analyses regarding securities.  The Manager expects to be advising on the acquisition, 
development, and disposition of the assets to be owned by the Company, which as explained 
above are expected to be considered joint venture interests with underlying real estate 
investments and not securities.  Accordingly, Investors in the Company should not expect to 
have the benefits of provisions of the Investment Advisers Act available only to investors in 
entities advised by registered investment advisers. 

However, the Manager’s broad ability to reinvest proceeds does allow the Manager to 
cause the Company to invest in securities.  Accordingly, it is possible the Manager and its 
affiliates could fall within the definition of, and be required to register as, an investment adviser.  
In general, investment advisers with $100 million or more in “regulatory assets under 
management,” or “RAUM” (discussed below) must register with the SEC as an “RIA” 
(Registered Investment Adviser).  The Investment Advisers Act generally requires investment 
advisers with less than $25 million of RAUM to register or qualify for an exemption from 
registration under the laws of the states in which it is conducting business.  Investment advisers 
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with between $25 million and $100 million of RAUM must generally register with the states in 
which they conduct business.  Exceptions to these rules exist.  For example, an investment 
adviser that would be required to register in 15 or more states generally will register with the 
SEC, regardless of its RAUM.  Investment advisers that have under $150 million of RAUM may 
qualify as “exempt reporting advisers,” whereby such investment advisers do not register with 
the SEC as RIAs but are subject to some reporting requirements and other rules applicable to 
RIAs.   

The SEC defines RAUM as “securities portfolios” for which an investment adviser 
provides “continuous and regular supervisory or management services.”  These “continuous and 
regular supervisory or management services” typically entail the adviser having discretion or 
providing supervisory services over an account, portfolio, or fund on an ongoing basis or, if the 
adviser does not have discretion, having a duty to make recommendations as to securities and, if 
the client accepts those recommendations, having a duty to execute the acquisition of those 
securities.  The SEC has further indicated that the provisions of the governing advisory contract 
as well as actual management practices can lead to a conclusion that an adviser is engaged in 
continuous and regular supervisory or management services.  The SEC has also indicated that 
compensation based on the value of managed assets is further indicia of being so engaged. 

A “securities portfolio” is an asset portfolio, at least 50% of the value of which is 
comprised of securities.  For these purposes, cash and cash equivalents are generally considered 
securities, and uncalled mandatory capital commitments of private funds are generally 
considered securities (although private funds investing only in real estate or other investments 
that are not securities are generally not subject to this rule if their governing documents limit the 
private fund’s ability to invest in securities). 

The Manager and its affiliates will continue to monitor their RAUM and whether they 
will be required to register under state law or with the SEC and, if it determines that such 
registration is necessary, it will undertake to so register.  However, at the current time, the 
Manager does not anticipate being required to register as an RIA (under state law or the 
Investment Advisers Act) in the foreseeable future. 

 

  



15722752 v6 
 

 

 120 
 

ERISA Considerations 

The following is a summary of certain considerations associated with an investment in 
the Company by employee benefit plans that are subject to Title I of the U.S. Employee 
Retirement Income Security Act of 1974, as amended (“ERISA”); plans, IRAs and other 
arrangements that are subject to Code Section 4975; and entities whose underlying assets are 
considered to include “plan assets” of such plans, accounts and arrangements (each, a “Plan”). 
The following summary also addresses certain considerations applicable to plans or 
arrangements that are subject to provisions under any federal, state, local, non-U.S., or other laws 
or regulations that are similar to such provisions of the Code or ERISA (collectively, “Similar 
Laws”). 

General Fiduciary Matters 

ERISA and the Code impose certain duties on persons who are fiduciaries of a Plan 
subject to Title I of ERISA or Code Section 4975 and prohibit certain transactions involving the 
assets of a Plan and its fiduciaries or other interested parties. Under ERISA and the Code, any 
person who exercises any discretionary authority or control over the administration of a Plan or 
the management or disposition of the assets of a Plan, or who renders investment advice for a fee 
or other compensation to a Plan, is generally considered to be a fiduciary of the Plan. 

In considering an investment in the Company of a portion of the assets of any Plan, a 
fiduciary should determine, particularly in light of the risks and lack of liquidity inherent in an 
investment in the Company, whether the investment is in accordance with the documents and 
instruments governing the Plan and the applicable provisions of ERISA, the Code or any Similar 
Law relating to a fiduciary’s duties to the Plan including, without limitation, the prudence, 
diversification, delegation of control and prohibited transaction provisions of ERISA, the Code 
and any other applicable Similar Laws. If a fiduciary breaches his or her responsibility to take 
into account such factors, such fiduciary may be held liable for plan losses and may be subject to 
civil or criminal penalties and excise taxes. 

Any insurance company proposing to invest assets of its general account in the Company 
should consider the extent to which such investment would be subject to the requirements of 
ERISA under any court decisions, legislation, or other guidance that has or may become 
available, including Section 401(c) of ERISA and the regulations promulgated thereunder. 

Section 406 of ERISA and Code Section 4975 prohibit Plans from engaging in specified 
transactions involving plan assets with persons or entities who are “parties in interest,” within the 
meaning of ERISA, or “disqualified persons,” within the meaning of Code Section 4975. The 
acquisition and/or ownership of interests by a Plan with respect to which the Company is 
considered a party in interest or a disqualified person may constitute or result in a direct or 
indirect prohibited transaction under Section 406 of ERISA and/or Section 4975 of the Code, 
unless the investment is acquired and is held in accordance with an applicable statutory, class or 
individual prohibited transaction exemption. In this regard, the U.S. Department of Labor (the 
“DOL”) has issued prohibited transaction class exemptions (“PTCEs”) that may apply to the 
acquisition and holding of investments in the Company. These class exemptions include, without 
limitation, PTCE 84-14 respecting transactions determined by independent qualified professional 
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asset managers, also known as “QPAMS,” which would only be applicable if the Manager 
becomes an RIA under the Investment Advisers Act.  Other PTCEs that are less likely to be 
relevant to the Company include: PTCE 90-1 respecting insurance company pooled separate 
accounts, PTCE 91-38 respecting bank collective investment funds, PTCE 95-60 respecting life 
insurance company general accounts, and PTCE 96-23 respecting transactions determined by in-
house asset managers. Additionally, Section 408(b)(17) of ERISA and Section 4975(d)(20) of 
the Code provide exemptions with respect to certain transactions with service providers.  

The Plan Assets Regulation 

The DOL has promulgated regulations (the “Plan Assets Regulation”) describing what 
constitutes the assets of a Plan with respect to the Plan’s investment in an entity for purposes of 
the fiduciary responsibility provisions of Title I of ERISA and Section 4975 of the Code.  Under 
the Plan Assets Regulation, if a Plan invests in an “equity interest” of an entity that is neither a 
“publicly offered security” nor a security issued by an investment company registered under the 
Investment Company Act, the Plan’s assets are deemed to include both the equity interest itself 
and an undivided interest in each of the entity’s underlying assets, unless it is established that the 
entity is an “operating company” or the equity participation by “benefit plan investors” (defined 
in Section 3(42) of ERISA) is not “significant.” 

Under the Plan Assets Regulation and Section 3(42) of ERISA, equity participation in an 
entity by benefit plan investors is “significant” on any date if, immediately after the most recent 
acquisition of any equity interest in the entity, twenty-five percent (25%) or more of the value of 
any class of equity interest in the entity is held by benefit plan investors (the “25% Limitation”). 
For purposes of making determinations under the 25% Limitation, (i) the value of any equity 
interests held by a person (other than a benefit plan investor) that has discretionary authority or 
control with respect to the assets, or any affiliate of such a person (each such person or affiliate, a 
“Controlling Person”), is disregarded, and (ii) an entity that holds plan assets shall be considered 
to be a benefit plan investor only to the extent of its equity interests held by other benefit plan 
investors. The definition of a “benefit plan investor” effectively excludes governmental, church, 
and foreign benefit plans, but for purposes of calculating the 25% Limitation includes IRAs.  The 
Manager expects the Company will comply with the 25% Limitation. 

The Company will not be registered under the Investment Company Act.  If participation 
in the Company through the acquisition of any class of equity interest by benefit plan investors is 
“significant” within the meaning of the Plan Assets Regulation and Section 3(42) of ERISA, the 
assets of the Company could be deemed to be the assets of Plans investing in Units. 

If equity participation in the Company by benefit plan investors is “significant” for 
ERISA purposes (i.e., if the 25% Limitation is not satisfied), the Manager believes that it could 
operate the Company in a manner to qualify it for the “venture capital operating company” 
(“VCOC”) exception and/or, more likely, the “real estate operating company” (“REOC”) 
exception.  If the Company qualifies for the VCOC or REOC exception, the Company will not 
be subject to the ERISA fiduciary rules, and the underlying assets of the Company will not be 
deemed “plan assets” of any benefit plan investor, regardless of whether the 25% Limitation is 
satisfied. 
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The Plan Assets Regulation provides that an operating company is an entity that is 
engaged primarily, directly or through a majority owned subsidiary or subsidiaries, in the 
production or sale of products or services other than the investment of capital. In addition, the 
Plan Assets Regulation provides that the term operating company includes an entity qualifying as 
a “real estate operating company” or a “venture capital operating company.” 

An entity is a REOC if: (i) on its “initial valuation date” and on at least one day within 
each “annual valuation period,” at least 50 percent of the entity’s assets, valued at cost (other 
than short-term investments pending long-term commitment or distribution to investors) are 
invested in real estate which is managed or developed and with respect to which such entity has 
the right to substantially participate directly in management or development activities, and (ii) 
such entity in the ordinary course of its business is engaged directly in the management and 
development of real estate during the annual valuation period. 

Generally, an entity is a VCOC if (i) on its “initial valuation date” and on at least one day 
within each “annual valuation period,” at least 50% of its assets, valued at cost (other than short-
term investments pending long-term commitment or distribution to investors) are invested in 
operating companies in which the entity has management rights, and (ii) such entity, in the 
ordinary course of its business, actually exercises such management rights with respect to at least 
one of the operating companies in which it invests. For this purpose, an investment by an entity 
in a REOC (but not an investment in a VCOC) will be treated as an investment in an operating 
company regardless of whether the REOC meets the general definition of an operating company 
above. 

The Plan Assets Regulation defines the term “initial valuation date” as the date on which 
an entity first makes an investment that is not a short-term investment of funds pending long-
term commitment. An entity’s “annual valuation period” is defined as a pre-established period 
not exceeding 90 days in duration, which begins no later than the anniversary of the entity’s 
initial valuation date. Certain examples in the Plan Assets Regulation clarify that the real estate 
management and development activities of an entity may be carried out by independent 
contractors under the supervision of the entity.  However, the Plan Assets Regulation does not 
provide specific guidance regarding what rights will qualify as management rights, and the DOL 
has consistently taken the position that such determination can only be made in light of the 
surrounding facts and circumstances of each particular case, substantially limiting the degree to 
which it can be determined with certainty whether particular rights will satisfy this requirement. 

The Manager will use commercially reasonable efforts to limit equity participation by 
benefit plan investors in the Company to less than 25% of the total value of each class of equity 
interest in the Company as described above so that the underlying assets of the Company do not 
constitute “plan assets” of any Plan that invests in the Company.  However, there can be no 
assurance that, notwithstanding the commercially reasonable efforts of the Manager, the 
Company will qualify under the operating company exception or that benefit plan investors will 
hold less than 25% of the total value of each class of equity interest in the Company and the 
underlying assets of the Company will not otherwise be deemed to include plan assets. 
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Plan Asset Consequences 

If the assets of the Company were deemed to be “plan assets” under ERISA, among other 
things: 

 the prudence and other fiduciary responsibility standards of ERISA would apply to 
investments made by the Company; 

 certain transactions in which the Company might seek to engage could constitute 
“prohibited transactions” under ERISA and the Code, which, absent an exemption, 
could restrict the Company from acquiring an otherwise desirable investment or from 
entering into an otherwise favorable transaction; 

 the assets of the Company could be subject to ERISA’s reporting and disclosure 
requirements; 

 the fiduciary causing the Plan to make an investment in Units could be deemed to 
have delegated its responsibility to manage the assets of the Plan; and 

 the indicia of ownership of the assets of the Company would have to be maintained 
within the jurisdiction of the district courts of the United States unless certain 
regulatory exceptions were applicable. 

If a prohibited transaction occurs for which no exemption is available, the Manager 
and/or any other fiduciary that has engaged in the prohibited transaction could be required to 
(i) restore to the Plan any profit realized on the transaction and (ii) reimburse the Plan for any 
losses suffered by the Plan as a result of the investment. In addition, each disqualified person 
(within the meaning of Code Section 4975) involved could be subject to an excise tax equal to 
15% of the amount involved in the prohibited transaction for each year the transaction continues 
and, unless the transaction is corrected within statutorily required periods, to an additional tax of 
100%.  Plan fiduciaries who decide to invest in the Company could, under certain circumstances, 
be liable for prohibited transactions or other violations as a result of their investment in the 
Company or as co-fiduciaries for actions taken by or on behalf of the Company or the Manager.  
With respect to an IRA that invests in the Company, the occurrence of a prohibited transaction 
involving the individual who established the IRA, or his or her beneficiaries, would cause the 
IRA to lose its tax-exempt status. 

Restrictions on Purchase of Units 

As noted above, the Manager intends to limit equity participation by benefit plan 
investors so that participation is not considered “significant” as defined in the Plan Assets 
Regulation. Accordingly, each purchaser or transferee (if any) of any Units will be required to 
represent and warrant (i) whether or not it is a “benefit plan investor,” and (ii) whether or not it is 
a Controlling Person.  Each purchaser or transferee (if any) will also be required to represent and 
warrant that its purchase does not constitute a non-exempt prohibited transaction under ERISA, 
the Code, or any Similar Law. Although the Company intends to restrict the acquisition of Units 
by benefit plan investors so that such Units in the aggregate are not “significant,” there can be no 
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assurance that the ownership of Units by benefit plan investors will always remain below the 
threshold established under the Plan Assets Regulation, and the Manager may elect to abandon 
reliance on the 25% Limitation in favor of the operating company exemption from plan assets 
treatment.  

Foreign, Governmental and Church Plans 

As a general rule, certain employee benefit plans, including foreign pension plans, 
governmental plans established or maintained in the United States (defined in Section 3(32) of 
ERISA), and certain church plans (defined in Section 3(33) of ERISA), are not subject to 
ERISA’s requirements and are not “benefit plan investors” within the meaning of the Plan Assets 
Regulation. Any such plan that is qualified and exempt from taxation under Code Sections 
401(a) and 501(a) may nonetheless be subject to the prohibited transaction rules set forth in Code 
Section 503 and, under certain circumstances in the case of church plans, Code Section 4975.  
Also, some foreign plans and governmental plans may be subject to foreign, state, or local laws 
which are, to a material extent, similar to the provisions of ERISA or Code Section 4975.  Each 
fiduciary of a plan subject to any such Similar Law should make its own determination as to the 
need for and the availability of any exemption relief. 

Requests for Information 

The Company reserves the right to request from any Member or prospective Investor 
such information as it deems necessary to monitor its investment’s relation to plans and/or 
compliance with the Plan Assets Regulation. 

The Manager will require fiduciaries of a Plan proposing to invest in the Company to 
represent that they have been informed of and understand the Company’s investment objectives, 
policies and strategies, and that the decision to invest in the Company was made with appropriate 
consideration of relevant investment factors with regard to the Plan and is consistent with the 
duties and responsibilities imposed upon fiduciaries with regard to their investment decisions 
under ERISA, the Code, and applicable Similar Laws. 

Reporting Requirements 

If Plans become Members and make a written request of the Manager, the Manager will 
use reasonable commercial efforts to furnish the Company’s determination of value attributable 
to the Units of the applicable Members as of the close of the Company’s fiscal year in order to 
help enable fiduciaries of plans subject to annual reporting requirements under ERISA to file 
annual reports as they relate to an investment in the Company. In such circumstances, there can 
be no assurance (i) that such value could or will actually be realized by the Company or by 
investors upon liquidation, or (ii) that investors could realize the reported value if they were able 
to, and were to, sell their Units. 

PLANS CONSIDERING INVESTING IN THE COMPANY SHOULD CONSULT WITH 
THEIR ERISA AND TAX ADVISERS REGARDING SUCH INVESTMENT, 
INCLUDING IN PARTICULAR THE APPLICATION OF THE PLAN ASSETS 
REGULATION WITH RESPECT TO THE COMPANY. 
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Anti-Money Laundering Requirements and Regulations 

The United States and many other jurisdictions have created, and continue to revise and 
create, anti-money laundering, embargo and trade sanctions, and similar laws, regulations, 
requirements (whether or not with force of law) and regulatory policies, and many financial 
institutions have created, and continue to change, responsive disclosure and compliance policies 
(collectively “Requirements”).  The Company or the Manager could be requested or required to 
obtain additional information to verify the identity of potential and existing Members, obtain 
certain assurances from the Members subscribing for Units, disclose information pertaining to 
them to governmental, regulatory, or other authorities or to financial intermediaries or other 
relevant third parties, or engage in due diligence or take other related actions in the future.  It is 
the policy of the Company and the Manager to comply with any Requirements to which the 
Company and the Manager or their respective agents and affiliates may become subject and to 
interpret them broadly in favor of disclosure. Each prospective Member will be deemed to have 
agreed by reason of owning any Units that it will provide additional information or take such 
other actions as may be necessary or advisable for the Company (in the sole discretion of the 
Manager) to comply with any Requirements, related legal process, or appropriate request 
(whether formal or informal). 

Each prospective Member, by subscribing for Units, will be deemed to have consented to 
disclosure by the Company, the Manager, and their respective agents and affiliates to relevant 
third parties of information pertaining to such Requirements and any other requirements or 
information requests related thereto.  In addition, the Company and Manager and their respective 
agents and affiliates will disclose any and all information required or requested by governmental 
or other authorities as required by or in connection with the U.S. Bank Secrecy Act, as amended 
by the USA PATRIOT Act, and other anti-money laundering, anti-terrorism and similar laws, 
rules and regulations including, without limitation, the CTA and Executive Order 13224.  

Each prospective Member, by subscribing for Units, will be deemed to have agreed that it 
will provide additional information or take such other actions as may be necessary or advisable 
for the Company, in the sole judgment of the Manager, for anti-money laundering purposes and 
to indemnify and hold harmless the Company and the Manager for any failure on the part of such 
Member to cooperate as provided above or for providing incomplete or incorrect information. 

The Manager will use commercially reasonable efforts at Company expense to cause the 
Company, the Manager, and their respective agents and affiliates to comply with the 
Requirements, including without limitation the U.S. Bank Secrecy Act, as amended by the USA 
PATRIOT Act, and other anti-money laundering, anti-terrorism and similar laws, rules, and 
regulations including, without limitation, the CTA and Executive Order 13224. 

In order to ensure compliance by the Company and the Manager with these requirements, 
the Manager may request each Member to provide documentation verifying, among other things, 
such Member’s identity and source of funds used to purchase its Units. Each Member, by 
subscribing for Units, will be deemed to have represented that the funds contributed by it to the 
Company are not derived from any criminal enterprise.  Each prospective Member will represent 
in its Subscription Agreement that neither the Member, its principals, beneficial owners, senior 
management officials nor investors are named on or blocked by the prohibited lists or sanction 
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programs maintained by the U.S. Treasury Department.  Requests for documentation and 
additional information may be made at any time during which a Member holds any Units.  The 
Manager may provide this information, or report the failure to comply with such requests, to 
appropriate governmental authorities, in certain circumstances without notifying the Members 
that the information has been provided.  The Company reserves the right to require any payment 
or distribution to a Member to be paid into the account from which the Member’s subscription 
funds originated. 

The Company and the Manager reserves the right to request such information as is 
necessary to verify the identity of a prospective Member and to request such identification 
evidence in respect of a transferee of Units.  In the event of delay or failure by the prospective 
Member or transferee to produce any information required for verification purposes, the 
Company or the Manager may refuse to accept the application or (as the case may be) to register 
the relevant transfer, and (in the case of a subscription for Units) any funds received will be 
returned without interest to the account from which such funds were originally debited, and/or 
remove the Member from the Company. 

The Company and the Manager also reserve the right to refuse to make any distribution 
or other payment to a Member if the Manager suspects or is advised that such payment might 
result in a breach or violation of any applicable anti-money laundering or other laws or 
regulations by any person in any relevant jurisdiction, or such refusal is considered necessary or 
appropriate to ensure the compliance by the Company, the Manager, or their affiliates with any 
such laws or regulations in any relevant jurisdiction. 
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Subscription Procedures 

All subscriptions must be made by the completion, execution and delivery to the 
Company of one copy of a subscription agreement (“Subscription Agreement”) in the form 
accompanying this Memorandum as Appendix C. 

Subscriptions are not binding on the Company unless or until accepted by the Manager 
on behalf of the Company.  The Manager may accept subscriptions for less than the stated 
minimum in its sole discretion. 

In order to subscribe for Units, a prospective investor must deliver the following 
documents to the Manager: 

 One completed and signed copy of the Subscription Agreement, including all exhibits 
and appendices.   

 Documentation evidencing the subscriber’s status as an “accredited investor.”  

 A completed Form W-9 or applicable Form W-8. 

 A wire transfer to the account set out in the Subscription Agreement made to Gordon 
Road Capital LP Investor QOF LLC, in an amount equal to one hundred percent (100%) 
of such Member’s subscription.  

Each subscriber must represent and warrant in the Subscription Agreement that, among 
other things, such subscriber is financially sophisticated, has reviewed and understands the risks 
of an investment in the Company and is an “accredited investor” as defined under Rule 501 of 
Regulation D under the Securities Act.  Prospective Members with questions as to whether they 
qualify should refer to the more detailed information regarding investment requirements set forth 
in the Subscription Agreement and should also refer such questions to their own legal advisers.  
Because the Company is conducting this offering pursuant to Rule 506(c) under Regulation D 
under the Securities Act, prospective Members will also be required to provide documentation 
evidencing the Member is an “accredited investor.”  See “United States Securities Laws – U.S. 
Securities Act of 1933” beginning on page 114.  Each subscriber that indicates that it is a 
“qualified client” in its investor questionnaire must also represent and warrant in the 
Subscription Agreement that the subscriber is a “qualified client” as defined under Rule 205-3 of 
the Investment Advisers Act.   

Subscription Agreements may be sent via a scanned copy sent by email or other 
electronic means, at the Member’s risk.  If a Subscription Agreement is sent by email or other 
electronic means, the subscriber may wish to also send the original Subscription Agreement by 
mail or courier service.  Failure to ensure delivery of the Subscription Agreement or failure to 
complete fully the Subscription Agreement may, in the Manager’s discretion, result in the 
cancellation of a prospective Member’s subscription. 

To ensure compliance with all anti-money laundering laws, regulations and policies 
applicable to the Company and the Manager, the Manager may require verification of identity 
from all prospective Members.  Depending on the circumstances of each subscription, 
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independent verification of identity may not be required where: (a) the investor is a qualified 
financial institution; or (b) the investor makes the payment from an account held in the 
prospective Member’s name at a qualified financial institution. 

The Manager reserves the right to request such further information as it considers 
necessary to verify the identity of a prospective investor.  In the event of delay or failure by the 
prospective investor to produce any information required for verification purposes, the Manager 
may refuse to accept or process a Capital Contribution until proper information has been 
provided, and any funds received may be returned without interest to the account from which the 
monies were originally debited.  The Manager may also require a mandatory withdrawal of such 
an investor. 

The Subscription Agreement is irrevocable by the subscriber but is conditioned upon 
acceptance by the Company.  Upon acceptance of the subscription by the Company by execution 
of the signature pages of the subscriber’s Subscription Agreement, the subscriber will become a 
Member of the Company. 
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Appendix A 
Company Limited Liability Company Agreement 

 

[Attached] 
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Appendix B 
Joint Venture Amended and Restated Limited Liability Company Agreement 

 
 

[Attached] 
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Appendix C 
Subscription Booklet 

 

[Attached] 
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