
 

LEGAL\60189946\11 

CONFIDENTIAL PRIVATE PLACEMENT MEMORANDUM 
 
 
 
 
 

GATEWAY INDUSTRIAL 
CENTER 

 
 
 
 
 
 
 

DETROIT GATEWAY JOINT VENTURE LLC 
A DELAWARE LIMITED LIABILITY COMPANY 

 
 

Offering of up to $7,370,000.00 (subject to increase or decrease) 
 in Class B Limited Liability Company Interests 

 
 

OFFERING ONLY TO ACCREDITED INVESTORS 
 

Detroit Gateway Joint Venture LLC 
c/o Gateway Parcel Manager, LLC 

155 Garland Street, Suite 103, Traverse City, MI 49684 
 

November 17, 2022 
 
 
 
 
 
 
 
 

Do Not Circulate or Copy 
 



 

 (ii) 
 

Detroit Gateway Joint Venture LLC 
 

This Confidential Private Placement Memorandum (this “Memorandum”) is furnished by Detroit 
Gateway Joint Venture LLC, a newly-formed Delaware limited liability company (the 
“Company”) on a confidential basis to a limited number of sophisticated and verified accredited 
investors (the “Investor” or “Investors”) for the purpose of providing certain information 
regarding the Company’s Class A membership interests (the “Class A Interests”) and a potential 
investment in the Company’s Class B membership interests (the “Class B Interests” or the 
“Membership Interests”; the offering of the Class B Interests described in this Memorandum is 
referred to as the “Offering”). The Membership Interests have not been approved, disapproved 
or registered by the Securities and Exchange Commission (the “SEC”) or by the securities 
regulatory authority of any state, nor has the SEC or any such securities regulatory authority 
passed upon the accuracy or adequacy of this Memorandum. Any representation to the contrary 
is a criminal offense.  

This Memorandum has been prepared solely for the use of prospective Investors in the Offering to 
whom it was delivered. Distribution of this Memorandum to any persons other than such 
prospective Investors and those advisors retained by such prospective Investors with respect 
thereto is unauthorized, and any reproduction or distribution of this Memorandum, in whole or in 
part, or the divulgence of any of its contents, without the express prior written consent of the 
managing member of the Company, Gateway Parcel Manager, LLC, a Delaware limited liability 
company (the “Managing Member” or the “Sponsor Member”), is prohibited. Each prospective 
Investor, by accepting delivery of this Memorandum, agrees to return it and all other related 
documents to the Managing Member at its request if the prospective Investor does not decide to 
invest in the Company, if the prospective Investor’s subscription is not accepted or if the Offering 
is terminated. 

The Membership Interests have not been registered under the U.S. Securities Act of 1933, as 
amended (the “Securities Act”), the securities laws of any state or the securities laws of any other 
jurisdiction, nor is such registration contemplated. The Membership Interests will be offered and 
sold under the exemption provided by Section 4(a)(2) of the 1933 Act and Regulation D (and 
specifically Rule 506(c)) promulgated thereunder and other exemptions of similar import in the 
laws of the states and jurisdictions where the Offering will be made. The Company similarly will 
not be registered as an investment company under the U.S. Investment Company Act of 1940, as 
amended (the “Investment Company Act”). As such, the Company’s activities will not be subject 
to the protections and restrictions of any such regulatory regimes (including position reporting 
and SEC inspection of the Company’s books and records). 

This Memorandum is submitted in connection with the Offering and private placement of 
Membership Interests of the Company and does not constitute an offer or solicitation in any 
jurisdiction to any person to whom such offer or solicitation would be unlawful. These securities 
are intended to be offered and sold only to persons to whom offers or sales of the securities may 
be made without registration under applicable securities laws and who qualify as “accredited 
investors” as defined in Regulation D under the Securities Act of 1933, as amended. 
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The Company will make available to each prospective Investor and its advisors during this offering 
and prior to the sale of any Membership Interests the opportunity to ask questions and receive 
answers concerning any aspect of the Company and to obtain additional information, to the extent 
we possess such information or can acquire it without unreasonable effort or expense. This 
Memorandum is qualified in its entirety by reference to the detailed provisions of the Amended 
and Restated Limited Liability Company Agreement of the Company (the “Operating 
Agreement”), a copy of which is attached to this Memorandum, the Subscription Documents 
related thereto, and other documentation governing the Company (collectively, the “Governing 
Documentation”), copies of which will be made available upon request and all of which should 
be reviewed prior to subscribing for a Membership Interest. In the event of any inconsistency 
between this Memorandum and a provision of the Governing Documentation, the Governing 
Documentation shall govern, and initially capitalized terms used but not otherwise defined herein 
shall have the meanings ascribed thereto in the Operating Agreement. 

Investment in and purchase of the Membership Interests involves significant risks, including those 
set forth under the section entitled “Risk Factors” below. Investors should have the financial 
ability and willingness to accept the risk and lack of liquidity that are characteristic of investments 
such as the Membership Interests and to bear a total loss of their investment. No assurance can 
be given that the objectives of the Company will be achieved or that Investors will receive a return 
of their capital. Only those investors who can afford a total loss of their invested capital should 
purchase Membership Interests. 

Certain information contained herein concerning economic trends and performance is based on 
or derived from information provided by independent third-party sources. The Company believes 
that such information is accurate and that the sources from which it has been obtained are reliable. 
The Company cannot guarantee the accuracy of the information and has not independently verified 
the assumptions on which the information is based. 

No representations or warranties of any kind are intended or should be inferred with respect to 
the economic return, if any, which may accrue to Investors. 

There is no public market for the Membership Interests. There can be no assurance that a public 
market will ever develop. Each Investor will therefore be required to hold the Membership 
Interests for an indefinite period of time and continue to bear the economic risk of a total loss of 
such investment. The Membership Interests may not be sold, pledged, hypothecated, transferred 
or otherwise disposed of unless registered or qualified under the Securities Act, and applicable 
state securities laws or exemptions therefrom are available. In addition, the Membership Interests 
are not transferable except in accordance with the terms of the Operating Agreement. 

The Managing Member reserves the right to reject any subscriptions for Membership Interests, in 
whole or in part at any time. 

Prospective Investors should carefully read and review this Memorandum and the Operating 
Agreement with their tax, legal, and business advisors before deciding whether to invest. 
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Please note the Company is not intended for Investors that are sensitive to unrelated business 
taxable income (“UBTI”) or effectively connected income, which includes tax exempt 
organizations, and non-US persons and entities. 

IN ACCORDANCE WITH U.S. TREASURY REGULATIONS GOVERNING PRACTICE BEFORE 
THE IRS (CIRCULAR 230), WE HEREBY INFORM INVESTORS THAT (A) THE INFORMATION 
BELOW (OR OTHERWISE CONTAINED IN THIS DOCUMENT) IS NOT INTENDED OR 
WRITTEN TO BE USED, AND CANNOT BE USED, BY THE INVESTORS FOR THE PURPOSE 
OF AVOIDING PENALTIES THAT THE INTERNAL REVENUE SERVICE MAY ATTEMPT TO 
IMPOSE ON AN INVESTOR, (B) THE INFORMATION WAS WRITTEN TO SUPPORT THE 
PROMOTION OR MARKETING OF THE TRANSACTION OR MATTERS ADDRESSED BY THE 
WRITTEN INFORMATION AND (C) INVESTORS SHOULD SEEK ADVICE BASED ON THEIR 
PARTICULAR CIRCUMSTANCES FROM AN INDEPENDENT TAX ADVISOR. 

SPECIAL NOTE REGARDING FORWARD-LOOKING STATEMENTS 

Certain statements and information in this Memorandum that are not historical facts are 
“forward-looking statements.” These forward-looking statements represent the Company’s and 
the Managing Member’s expectations for the Company and involve certain risks and uncertainties. 
Forward-looking statements may be identified by the use of words such as “may,” “will,” 
“expect,” “intend,” “anticipate,” “estimate,” “believe,” “plan,” “project,” or other similar 
language. The Company and the Managing Member have based these forward-looking statements 
on their current expectations and projections about future events. The Company and the Managing 
Member believe that the expectations and assumptions with respect to these forward-looking 
statements were reasonable at the time they were made. However, such expectations and 
assumptions may prove to be incorrect. A number of factors could lead to results that may differ 
from those expressed or implied by the forward-looking statements. Important factors that could 
cause actual results to differ from the expectations and assumptions described herein are discussed 
in more detail elsewhere in this Memorandum, including in the section entitled “Risk Factors.” 
When reading this Memorandum and deciding whether to invest in the membership interests, 
potential Investors should not place undue reliance on any forward-looking statements. 

Any market analysis, estimates and similar information, including all statements of opinion or 
belief contained herein, are subject to inherent uncertainties and qualifications and are based on 
a number of assumptions. Any case studies or investment examples contained in this Memorandum 
are for illustrative purposes only, and they are not intended to present a comprehensive synopsis 
or a representative sample of past performance results achieved by the Managing Member or any 
other affiliated entity. Past performance is not necessarily indicative of future results. 

* * * 

Each prospective Investor therefore should consult with such prospective Investor’s own advisors 
to evaluate the forward-looking statements and the associated assumptions and make such 
prospective Investor’s own independent determination of the feasibility of the forward-looking 
statements and such assumptions. 
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Moreover, neither the Company nor any other person assumes responsibility for the accuracy and 
completeness of these forward-looking statements. The Managing Member is under no duty to 
update any of these forward-looking statements after the date of this Memorandum to conform 
prior statements to actual results. 
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BACKGROUND 

Gateway Parcel Manager, LLC, a Delaware limited liability company (“Managing Member” and “Sponsor 
Member”), and each of Mr. Brian Mullally, Mr. Richard “Trae” Allman III, and Mr. Jay Gudebski, who 
collectively own and control the Sponsor Member (collectively, the “Sponsors” or each, individually, a 
“Sponsor”), pursuant to this Offering, provide potential Investors with the opportunity to subscribe for and 
purchase Class B membership interests (the “Class B Interests”) in Detroit Gateway Joint Venture LLC, a newly-
formed Delaware limited liability company (the “Company”). The only other membership interests in the 
Company are Class A membership interests (the “Class A Interests”) all of which are held by the Sponsors or 
their affiliates, and the interests of the Managing Member, all as described and set forth in the Company’s 
amended and restated operating agreement, attached as Appendix A to this Memorandum (the “Operating 
Agreement”). 

In January 2020, one or more affiliates of the Company which are owned and controlled by the Sponsors 
(collectively, the “Project Entities”), acquired Gateway Industrial Center, an approximately 1,020,834 square 
foot industrial campus located in the Detroit Industrial Market, located at 12601 Southfield Freeway, Detroit, 
Michigan, which will consist of approximately 1,441,834 million square feet of rentable building area upon 
completion of a new 421,000 square foot building addition now under construction (the “Project” or the 
“Property” or the “Properties”).  In November of 2022, Innovo-Gateway Parcel A, LLC, (the “Real Estate 
Company”) which, in connection with the transactions pursuant to which the Company was formed, became a 
wholly-owned subsidiary of Gateway Parcel A Holdings, LLC, a Delaware limited liability company (the 
“Project Owner”). 

To fund the construction, development and renovation of the Project, the Real Estate Company obtained, from 
CMTG Lender 56 LLC, an affiliate of Claros Mortgage Trust, Inc. (NYSE: CMTG) (the “Lender”), a 
$79,600,000 credit facility, consisting of a $63,680,000 senior loan (the “Senior Loan”) secured by a mortgage 
on the Project and a $15,920,000 mezzanine loan (the “Mezzanine Loan”; the Senior Loan and the Mezzanine 
Loan being collectively, the “Loan”) secured by the Sponsors’ ownership interests in the Real Estate Company.  

The Offering offers investors the opportunity to invest in a proven, institutionally favored asset class, which the 
Company believes is evidenced by strong tenant demand that remains robust despite lower GDP growth 
expectations. The multi-tenant industrial campus of the Project is in the highly sought-after Detroit Metro 
industrial market and benefits from current cash flow derived from two (2), 100% occupied manufacturing and 
assembly facilities, and a newly develop facility that will deliver in December 2022. The Sponsors have created 
value in the Project through strategic leasing activity and is currently evaluating RFPs from prospective tenants 
to occupy the 421,000 SF speculative building that the Sponsors believe will bring an added $3M - $3.2M ($6.95 
- $7.50 PSF) of revenue. Going forward, the Sponsors will use their operational expertise with the goal of 
effectively manage and maintaining the assets and continuing to create value through leasing activity. Coupled 
with in-place financing terms and tenant demand, the Company seeks to deliver predictable distributions to its 
investors. 
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INVESTMENT OVERVIEW 

Holders of the Class A Interests who are Sponsors or affiliates of the Sponsors, received such Class A Interests 
in accordance with that certain contribution and exchange agreement (the “Contribution and Exchange 
Agreement”) entered into in connection with the formation of the Company. Pursuant to the Contribution and 
Exchange Agreement, Sponsors or affiliates of the Sponsors received Class A Interests in exchange for a 100% 
of the ownership interest in the Real Estate Company, which holds title to the Project and is the holding company 
for the Project Entities. Investors in the Offering purchasing Class B Interests are being provided with the 
opportunity to invest in the Project, which consists of three elements: two existing manufacturing and assembly 
facilities that are fully leased, plus a new, 421,000 SF facility that will be delivered substantially complete at the 
time of closing of the Offering. Proceeds from the Offering of the Class B Interests will not be used in the Project 
itself, but instead will be used to redeem a portion of the equity previously contributed to the Project by an entity 
controlled by Mr. Gudebski (the “Redemption”), one of the Sponsors, providing such Investors in such Class B 
Interests with the benefit of participating in a project, with financing in place that fully capitalizes the cost to 
deliver the speculative building complete, plus leasing costs (based on current estimates). After the Redemption 
with the proceeds of the Offering, Mr. Gudebski will maintain, through holdings by his affiliates of Class A 
Interests, an allocable 56.76% ownership interest in the Project post-closing, based on a fully subscribed Offering 
in the aggregate amount of $7,370,000 (the “Expected Offering Size”). However, if the Closing on a fully 
subscribed Offering is in an amount higher or lower than the Expected Offering Size, the relative Membership 
Interests held by Class B Members who are not affiliates of the Company or Sponsor Member will be relatively 
higher or lower, depending on the actual size of the Offering, than the percentage Membership Interests held by 
affiliates of the Company and Sponsor Member and Class A Members as are otherwise described herein and 
below.  See “Summary of Offering”. 

Class A Interests 

As described above, in exchange for a portion of the equity previously contributed by certain of the Sponsors and 
their respective affiliates for the development and renovation of the Project, additional costs and expenses and for 
working capital, the Company will issue to such Sponsors Class A Interests of the Company in exchange for their 
prior equity in the Real Estate Company, as further described on Schedule A to the Company’s amended and 
restated limited liability company operating agreement (the “Operating Agreement”). For the avoidance of 
doubt, the Company will only issue Class A Interests to those certain Sponsors and their affiliates. Class A 
Interests will not be offered to any other potential investor and are not included in the Offering.  

Class B Interests 

An affiliate of the Company has entered into a Technology Services Agreement dated as of August 3, 2022 (the 
“Platform Agreement”) with RM Technologies, LLC, a California limited liability company (“RM 
Technologies”) and certain other parties, to be able to conduct the Offering of Class B Interests using the secure, 
Internet-based website found at www.realtymogul.com, which is operated by RM Technologies and which 
constitutes proprietary web-based software that permits issuers such as the Company to connect with prospective 
investors online (the “Realty Mogul Platform” or the “Platform”). All subscriptions for Class B Interests will 
be obtained through use of the Realty Mogul Platform and all of the proceeds from the Offering and sale of such 
Class B Interests will be used to fund the Redemption and certain costs of the Offering, with the remaining 
$9,400,000 of such equity previously contributed by the Sponsors to the Project Owner and its subsidiaries being 
represented by the Class A Interests, assuming a fully subscribed Offering at the Expected Offering Size. None 
of RM Technologies nor any affiliate thereof are registered as a broker, dealer, investment adviser. or funding 
portal (except with respect to RM Adviser. LLC, which has no involvement in the transactions to be consummated 
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hereby or contemplated herein and solely for the purposes hereof, which shall not be deemed an affiliate of RM 
Technologies). RM Technologies does not provide investment advice or recommend the purchase of any 
securities in the Offering. The Company’s use of the Platform, including any license pursuant to the Platform 
Agreement to utilize the Platform and any related technology, software and supporting services and the 
Company’s posting of this Memorandum and related information on the Platform does not constitute the approval 
of or endorsement by RM Technologies or any of its affiliates of the Company’s Offering of Class B Interests or 
signify the suitability thereof in any manner. 

Interest of the Sponsor Member 

The Sponsor Member, who serves as the Managing Member of the Company, will hold neither any Class A 
Interests nor any Class B Interests. The Sponsor Member will have only a right to the Promoted Distributions, 
subject to forfeiture in certain limited circumstances (see “Distributions of Available Cash Flow” and “Control 
by Managing Member”). 

Debt 

To fund the construction, development and renovation of the Project, the Real Estate Company obtained from 
CMTG Lender 56 LLC, an affiliate of Claros Mortgage Trust, Inc. (NYSE: CMTG) (the “Lender”), a 
$79,600,000 credit facility, consisting of a $63,680,000 senior loan (the “Senior Loan”) secured by a mortgage 
on the Project and a $15,920,000 mezzanine loan (the “Mezzanine Loan”; the Senior Loan and the Mezzanine 
Loan being collectively, the “Loan”) secured by the Sponsors’ ownership interests in the Real Estate Company. 
The Senior Loan will mature on June 3, 2024, but the Real Estate Company has two consecutive twelve (12) 
month options to extend the term until June 3, 2025 and June 3, 2026, respectively. Upon the original maturity 
date or to the extent such date is extended, upon either of the two extensions of the Senior Loan maturity date, 
the Project is expected to be refinanced. In addition to Sponsors’ equity contributions, the Loan has been 
guaranteed by the Sponsors through individual guarantees, as to both Project completion and certain so-called 
carve-outs. Pursuant to the Loan, the Company may be subject to certain customary restrictive covenants, such 
as limitations on the disposition of the Property or liquidity requirements. 
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DESCRIPTION OF KEY INDIVIDUALS AND ENTITIES 

The following summary highlights certain key individuals and entities related to an investment in the Company, 
and is intended only for quick reference. Investors should read this entire Memorandum and the documents 
enclosed herewith before making an investment decision. 

The Company 

The Company is a newly formed entity formed for the purpose of acquiring and holding a 100% membership 
interest in the Real Estate Company. The Company’s managing member is Gateway Parcel Manager, LLC, a 
Delaware limited liability company, and an affiliate of the Sponsors (the “Managing Member” or “Sponsor 
Member”). Investors purchasing Class A Interests or Class B Interests will become members of the Company 
(the “Class A Members” or the “Class B Members,” respectively and collectively, “Members”) pursuant to the 
Amended and Restated Limited Liability Company Agreement of the Company (the “Operating Agreement”). 

The Project Owner 

Gateway Parcel A Holdings, LLC, a Delaware limited liability company (the “Project Owner”) is a subsidiary 
of the Company, with the Company owning 100% of the membership interests of the Project Owner, which in 
turn owns 100% of the membership interests of the Real Estate Company. 

The Managing Member and Sponsor Member 

Gateway Parcel Manager, LLC, a Delaware limited liability company, and an affiliate of the Sponsors (the 
“Managing Member” or “Sponsor Member”) is the Managing Member of the Company. The Managing 
Member is responsible for the management of the business and affairs of the Company. The Managing Member 
is managed, owned and controlled by the Sponsors. 

Management 

The Company has no employees and does not intend to have any employees or incur any employee expenses, as 
operation of the Project will be conducted through the Project Owner, the Real Estate Company and other 
affiliates. All day-to-day management and administrative operations of the Company will be provided by the 
Managing Member, other than certain administrative matters that will be provided by RM Technologies pursuant 
to the Platform Agreement. The Managing Member has assembled a team of advisors and managers, all of whom 
have significant real estate investment experience. 

Each individual serving on the Managing Member’s senior management team will be responsible for the duties 
related specifically to their area of expertise and management obligations. Although members of the senior 
management team may engage in other business activities (whether in the real estate business or otherwise) and 
will not devote all of their efforts to the Company, the Company believes they will devote sufficient business time 
and attention to the affairs of the Company necessary to pursue the Company’s objectives. 

Managing Member Management Team 

Mr. Jay Gudebski, President and Co-Founder 

Mr. Gudebski is responsible for the Sponsor Member’s (and its affiliates) overall business results and 
team leadership, working on new site acquisition, design, development and financing. Over his career, Mr. 
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Gudebski has negotiated over $600 million in syndicated debt deals, as well as, numerous mergers, acquisitions, 
divestitures and funded and advised several start-up enterprises. Mr. Gudebski and his family have generations 
of experience owning commercial real estate. 

Mr. Gudebski’s other investments include early stage formation and strategic ownership interests in the 
Grand Rapids Gold, the minor “Gatorade League” affiliate of the NBA’s Denver Nuggets; Zivo Biosciences, Inc., 
a publicly traded research and development company commercializing natural nutritional compounds and 
bioactive molecules for the animal and human health industries from proprietary algal strains; and Sierra 
Oncology Inc., a clinical stage drug development company focused on advancing targeted therapeutics for the 
treatment of patients with significant unmet needs in hematology and oncology. Mr. Gudebski received a Bachelor 
of Science degree from Colgate University and holds a Masters of Business Administration in Finance from 
Western Michigan University.  

Mr. Richard “Trae” Allman III, Principal and Co-Founder  

Mr. Richard “Trae” Allman III leads Innovo’s development efforts from initial review of opportunities 
into zoning and entitlement, through final development stages and construction. His 20 years of experience in real 
estate development includes commercial projects, across all asset types, representing nearly $1 billion+, 2,000 
units+, and 20 million sf+. Mr. Allman holds a Bachelor of Science degree in Construction Management from 
Michigan State University. 

Mr. Brian Mullally, Principal and Co-Founder 

Mr. Mullally leads the Sponsor Member’s (and its affiliates) operations and growth strategies, bringing 
20+ plus years of experience in acquisitions, capital, operations, legal and business development partnerships. 
Previously, Mr. Mullally worked for Goldman Sachs and Greenleaf Trust, a $7 billion global wealth manager. 
Mr. Mullally is also Co-Founder and CEO of TruNorth Capital Management, a registered investment advisory 
company with $250 million in assets under management. Mr. Mullally is also a licensed attorney and member of 
the State Bar of Michigan.  Mr. Mullally holds a Juris Doctorate from Notre Dame Law School, Masters of 
Business Administration from Notre Dame Mendoza College of Business and received a Bachelor of Science in 
Foreign Service degree from Georgetown University School of Foreign Service.  

The Sponsors, through affiliates of the Company, is an experienced Michigan-based developer that is currently 
engaged in multiple opportunities across higher growth markets in the Midwest and Southeast United States. The 
Sponsors’ current real estate holdings under ownership and management include industrial developments in 
Detroit, MI; retail developments in St. Louis, MO, Royal Oak, MI, and Port St. Lucie, FL; and mixed use 
multifamily developments in downtown Traverse City, MI, which includes the market’s first true Class A 
multifamily development, Breakwater TC, which recently opened.  
 
The Sponsors’ track record is also proven by their historical performance with the Property. At the time of 
acquisition, in January 2020, the Property consisted of two (2) buildings totaling about 1.1M SF that were less 
than fifty percent (50%) occupied. Within 12 months, the Sponsors fully leased the buildings and grew cash flow 
by approximately $2.8M.  More recently, in August 2022, the Sponsors executed a lease extension with one of 
the largest tenants at the Property, Lear Corporation, who occupies 154,925 SF and will be paying a new rent of 
$1.6M ($10.15 PSF), compared to their current rent of $552K ($3.56 PSF). Further, the Sponsors are evaluating 
RFPs from prospective tenants to occupy the 421,000 SF spec building that will bring an added $3.2M ($7.50 
PSF) to revenue.  
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SUMMARY OF THE OFFERING 

The Company has been recently formed as a Delaware limited liability company by its managing member, 
Gateway Parcel Manager, LLC, a Delaware limited liability company (the “Managing Member” and “Sponsor 
Member”) for the primary purpose of indirectly (through the Real Estate Company) acquiring, operating, 
managing, maintaining, improving, marketing, leasing, financing, refinancing, holding for long-term appreciation 
and ultimately selling and otherwise realizing the economic benefit from the Project (as defined below). 

The following information is presented as a summary of principal terms only and is qualified in its entirety by 
reference to the Company’s Operating Agreement, a copy of which is attached hereto as Appendix A. The 
Operating Agreement should be reviewed carefully. In the event that the terms described herein are inconsistent 
with or contrary to the terms of the Operating Agreement, the Operating Agreement shall control. Capitalized 
terms used but not defined herein shall have the meanings ascribed to them in the Operating Agreement. 

The Offering: The Managing Member is offering (the “Offering”) prospective investors the opportunity 
to participate in the investment in the Project through the purchase of Class B membership 
interests (the “Class B Interests”) in Detroit Gateway Joint Venture LLC, a Delaware 
limited liability company (the “Company”). The Class B Interests are available to 
investors using the Realty Mogul Platform (as defined below). Proceeds from the Offering 
of the Class B Interests will not be used in the Project, but instead will be used to redeem 
a portion of the equity previously contributed to the Project by an entity controlled by Mr. 
Gudebski (the “Redemption”), one of the Sponsors, providing such Investors in Class B 
Interests with the benefit of participating in a project, with financing in place that fully 
capitalizes the cost to deliver the speculative building complete, plus leasing costs (based 
on current estimates). Holders of the Class A Interests who are Sponsors or affiliates of the 
Sponsors, received them in accordance with the Contribution and Exchange Agreement, 
pursuant to which such Class A Interests were issued by in exchange for a 100% ownership 
interest in the Project Owner, which, through the Real Estate Company, holds title to the 
Project. After the Redemption, assuming a fully subscribed Offering at the Expected 
Offering Size of $7,370,000, the Class A Interests will continue to represent approximately 
$9,400,000 in equity value received to the Company. Through the Offering, to fund the 
Redemption, at the Expected Offering Size, the Company expects, at the Expected Offering 
Size, to offer and sell Class B Interests representing $7,370,000 in equity value in the 
Company. The Company may, in its discretion, may accept and have multiple closings of 
subscriptions for Interests, up to and including December 31, 2022, at which time the 
Offering will terminate.  The Company is seeking to raise the Expected Offering Size of 
$7,370,000, but may have a first closing of subscriptions by Investors, as determined by 
the Managing Member, in the minimum amount of $3,000,000 (the “Minimum Offering 
Size”).  In addition, the Managing Member, in its sole discretion, may increase the amount 
of the Offering from the Expected Offering Size of $7,370,000 to up to $9,600,000 (the 
“Maximum Offering Size”). The Company currently intends that the proceeds of the 
Offering are to be used only to fund the Redemption and none of such proceeds will be 
allocated towards the completion of the development of the Project, which instead is 
expected to be funded through debt and results of operations of the Real Estate Company. 
To the extent the Closing of a fully subscribed Offering is not in the Expected Offering 
Size but in an amount from the Minimum Offering Size up to the Expected Offering Size 
or in an amount from the Expected Offering Size up to the Maximum Offering Size, the 
amount of the Redemption will be affected accordingly, as will the percentage interest in 
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the Company held by Jay Gudebski and the percentage interest in the Company held by 
Investors in Class B Interests.  See “Investment Overview”, together with “Summary of the 
Offering,” “Class B Interests”.  

The Project: The Company was formed for the purpose of acquiring and holding 100% of the 
membership interests in Gateway Parcel A Holdings, LLC, a Delaware limited liability 
company (the “Project Owner”), which in turn was formed to acquire and hold sole title 
to Innovo-Gateway Parcel A, LLC, a Delaware limited liability company (the “Real Estate 
Company”). Real Estate Company owns and is in the process of expanding the Gateway 
Industrial Center, an approximately 1,020,834 million square foot industrial campus 
located in the Detroit Industrial Market, located at 12601 Southfield Freeway, Detroit, MI, 
which will consist of approximately 1,441,834  square feet of rentable building area upon 
completion of the new 421,000 square foot building addition now under construction 
(“Project”). The constructed space in the Project is presently 100% occupied.   

Built in stages between 1948 to 1995 and renovated in 2020, the Project is comprised of 
two single-story buildings that are 100% leased to tenants who are paying a weighted-
average triple-net rent of $3.53 PSF and have a weighted-average lease term of 5.0 years. 
Tenants at the Project include the following:  

(a) Detroit Manufacturing Systems (DMS), is a customer-focused automotive 
manufacturing, assembly and sequencing company that is committed to and is 
constantly striving for manufacturing excellence and perfect quality through 
meticulous mistake proofing and a culture of continuous improvement. DMS leases 
approximately 541,509 sq. feet of the Project – base rent equal to $3.80 (Suite A1 and 
A2) $3.78 (Suite Dl, El, E2) Suite B – and that lease expires 9/30/2027. 
 

(b) Houghton International, Inc. (HI), is a global leader in delivering advanced 
metalworking fluids and services for the automotive, aerospace, firearms, metals, 
mining, machinery, offshore and beverage industries. HI leases approximately 117,700 
sq. feet of the Project -- base rent equal to $4.19 (Suites C2 and C3) (Suite C2) – and 
that lease expires 9/30/2028. 
 

(c) Quality Team-I (QT), is owned and operated by automotive professionals with 
extensive OEM and Tier I/II experience. QT leases approximately 175,600 sq. feet of 
the Project -- base rent equal to $3.61 – and that lease expires 5/31/2027. 
 

(d) Parsec, Inc. (Parsec), is the leading provider of contracted terminal management 
services in intermodal rail transportation. Since starting in 1949, the firm has built an 
integrated network consisting of the industry’s most qualified people, state-of-the-art 
equipment and comprehensive resources. Parsec leases the Rail Yard of the Project -- 
base annual rent equal to $165,240 – and that lease expires 11/30/2026. 
 

(e) Lear Corporation (LC), is an American public company that manufactures automotive 
seating and automotive electrical systems. LC leases approximately 154,925 sq. feet of 
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the Project -- base rent equal to $3.56 until 3/31/2023 and $10.15 until 3/31/2024 – and 
that lease expires 3/31/2024. 

On the northeast corner of the site, three additional buildings were demolished to make 
way for the under-construction 421,000 square foot warehouse and logistics building. 
Timeframe to complete construction of the new building is approximately December 31, 
2022, with its space expected to be leased during 2nd quarter, 2023, at a targeted triple-net 
rent of $6.95 to $7.50/PSF. Upon completion, the Project will total approximately 
1,441,834 square feet. 

The Loan: The Project is currently financed by a $79,600,000 credit facility provided by CMTG 
Lender 56 LLC, an affiliate of Claros Mortgage Trust, Inc. (NYSE: CMTG), consisting of 
a $63,680,000 Senior Loan secured by a mortgage on the Project and a $15,920,000 
Mezzanine Loan secured by the ownership interest of Holdings in the Real Estate 
Company. The credit facility will mature on June 3, 2024, but with two (2), consecutive 
twelve (12) month options to extend the term until June 3, 2025 and June 3, 2026, 
respectively. Upon the original maturity date or either of the two extensions of the loan 
maturity date, the Project will be refinanced. The loan facility was guaranteed by Messrs.’ 
Gudebski, Mullally and Allman as to both Project completion and certain carve-outs. 

Membership 
Interests: Investors receiving Class A Interests pursuant to the Contribution and Exchange 

Agreement will become members of the Company (the “Class A Members”) under the 
Amended and Restated Limited Liability Company Agreement of the Company (the 
“Operating Agreement”). Investors purchasing Class B Interests in the Offering will 
similarly become members of the Company (the “Class B Members” and together with 
the Class A Members, the “Members”) pursuant to the Operating Agreement. Class A 
Members and Class B Members are entitled to participate in certain allocations and 
distributions from the Company as set forth in the Operating Agreement and as summarized 
below. Each Member’s liability generally will be limited to the amount of the Member’s 
capital contributions to the Company, plus undistributed profits. The Sponsors expect that, 
after the Closing (defined below), if the Offering is fully subscribed at the Expected 
Offering Size, Class B Members will hold approximately 16.10% of the aggregate 
Membership Interests in the Company and Class A Members and the Sponsor Member 
(including the Class A Interests held by the Sponsors and affiliates thereof) will hold 
approximately 83.9% of the aggregate Membership Interests in the Company; provided, 
however, that the relative percentage ownership of the Company by Class A Members and 
Class B Members is subject to adjustment if the Offering closes with sales of Class B 
Interests in an aggregate amount of less than $7,370,000. For reference, Class B Members 
will hold approximately 6.55% of the aggregate Membership Interests in the Company if 
it  raises the Minimum Offering Size and Class B Members will hold approximately 
20.97% of the aggregate Membership Interests in the Company if it  raises the Maximum 
Offering Size. The Sponsor Member, who serves as the Managing Member of the 
Company, will hold neither Class A interests or Class B interests. The Sponsor Member 
will only have a right to the Promoted Distribution, subject to forfeiture in limited 
circumstances (see also “Distributions of Available Cash Flow”). 
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As used herein, the “Ownership Percentage” means, with respect to any Member, the 
percentage obtained by dividing such Member’s Capital Contribution by the aggregate 
Capital Contributions to the Company. 

Minimum 
Investment: The minimum investment by an Investor to acquire Class B Interests is $35,000, although 

individual investments of lesser amounts may be accepted at the discretion of the Managing 
Member. 

Initial Capital Investors in Class B Interests will be required to contribute 100% of such Investor’s total 
Capital Contribution to the capital of the Company at Closing, subject to the discretion of 
the Managing Member. 

Contribution: Each Investor will commit the amount of their respective Capital Commitments, as 
specified in their subscription documents by the Closing (as defined below). 

To the extent that a Member fails to make a Capital Contributions equal to its full Capital 
Commitment, the Managing Member or its affiliates may take any action in respect of such 
failure as provided in the Operating Agreement. 

Additional Capital 
Contributions: No additional capital contributions shall be required of the Members following the Initial 

Capital Contribution, nor can a Member’s failure to make any such additional capital 
contributions be deemed a breach of the Operating Agreement. However, the Managing 
Member, in its sole discretion, may request in writing additional capital Contributions from 
the Members to meet any anticipated needs of the Company (“Additional Capital 
Contributions” and, together with the Initial Capital Contributions, the “Capital 
Contributions”). If requested by the Managing Member, in its sole discretion, such 
Additional Capital Contributions shall, initially, be requested in proportion to the 
Members’ respective Ownership Percentage in the Company. If requested by the Managing 
Member, the Members shall be allowed 10 days to submit their Additional Capital 
Contribution, and to the extent any Member has not fully made an requested Additional 
Capital Contribution within 10 days after the request therefor by the Managing Member, 
then the Member no longer has a right to make such Additional Capital Contribution, and 
the Managing Member (i) may (but is not required to) allow other Members who have 
already fully made Additional Capital Contributions to make further Additional Capital 
Contributions, in a manner and in such proportions as may be reasonably prescribed by the 
Managing Member; (ii) may allow the Company, the Managing Member, an affiliate of 
Managing Member, or a Member to advance all or a portion of the shortfall to the Company 
as a loan bearing interest at a rate of up to twelve percent (12%) and having an initial term 
each as determined by the Managing Member (the terms of the loan and who is chosen as 
the lender shall be at the sole discretion of the Managing Member); and/or (iii) may admit 
new Members on the same terms as provided in the Operating Agreement, who contribute 
all or a portion of the shortfall to the Company, provided, however, that the admission of 
any Member shall comply with and be subject to the terms of the Operating Agreement. 
Each Member’s Ownership Percentage in the Company shall be automatically adjusted to 
reflect the admission of any new Member and/or the receipt of Additional Capital 
Contributions from existing Members (excluding loan advances) or to give effect to any 
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other transaction permitted under the Operating Agreement and, notwithstanding anything 
therein to the contrary, such adjustments and amendments shall not require any additional 
consent of any Member. The failure of any Member(s) to make Additional Capital 
Contributions shall be limited to such Member(s) suffering 1:1 dilution of their respective 
Ownership Percentage. 

Closing The closing for the Offering is expected to occur at one or more times between the middle 
of November and the end of December 2022 (the “Closing”), or at such other time as 
reasonably determined by the Managing Member.  

On the Closing date, each newly admitted Class A Member and Class B Member will be 
issued a percentage ownership interest in the Company equal to their respective Ownership 
Percentage as of the date of the Closing. The Expected Offering Size contemplates a fully 
subscribed Offering in the aggregate amount of $7,330,000.  A first closing of subscriptions 
by Investors may be held in the amount of the Minimum Offering Size of $3,000,000, as 
determined by the Managing Member and the Managing Member, in its sole discretion, 
may increase the amount of a fully subscribed Offering of up to the Maximum Offering 
Size of $9,600,000. 

RM Technologies and 
Prospective Investor 
Verification: The Managing Member will be Offering Class B Interests using the secure, Internet-based 

website found at www.realtymogul.com, which is operated by RM Technologies, LLC, a 
California limited liability company (“RM Technologies”), and which constitutes 
proprietary web-based software which permits issuers to connect with prospective 
investors online (the “Realty Mogul Platform”). In connection with the Offering and use 
of the Realty Mogul Platform, the Company will engage North Capital Private Securities 
Corporation (“NCPS”), a third-party service provider, to verify certain prospective 
Investors’ accredited investor status. Prospective Investors may be required to submit 
personal and financial information to NCPS to be verified as an accredited investor before 
being accepted as an Investor in the Company. 

Managing Member: The Managing Member of the Company is Gateway Parcel Manager, LLC, a Delaware 
limited liability company. The offices of the Managing Member are located at 155 Garland. 
Ste. 103, Traverse City, MI 49684. 

Use of Proceeds: See “Estimated Use of Proceeds” below. 

Control by Managing 
Member: The Managing Member will exercise exclusive management and control over all aspects 

of the Company’s business (except as set forth above). The Members have no right to 
participate in the Company’s management except for certain limited voting rights as 
specifically set forth in the Operating Agreement. Except for these rights, the Members 
will have no other voting or approval rights.  

Subject to certain limitations set forth in the Company’s Operating Agreement, the 
Managing Member may only be removed upon the occurrence of a Cause Event and only 
with the vote of Members holding more than 50% of the Membership Interest in the 
Company (a “Majority-in-Interest”). Class A Members and Class B Members vote pari 



 

 
 11 
 

passu. Cause Event means any of the following: (a) any act or omission by the Managing 
Member constituting actual intentional fraud under the laws of the State of Delaware or the 
United States of America (regardless of whether such act or omission occurs within the 
scope of the Managing Member’s duties under the Operating Agreement) with respect to 
the Company or the Real Estate Company, (b) any act of gross negligence or willful 
misconduct with respect to the Company or the Real Estate Company, (c) any prohibited 
transfers of Managing Member’s Interests, (d) any arrest for or a conviction or plea of 
guilty or nolo contendere to a financial felony by any officer, principal, manager or 
managing member of Managing Member (regardless of whether such act or omission 
occurs within the scope of the Managing Member’s duties under the Operating 
Agreement), and (e) the Managing Member (1) files a voluntary petition in bankruptcy, (2) 
is involuntarily dissolved and commences its winding up, (3) consents to or acquiesces to 
the appointment of a trustee, receiver or liquidator of the Managing Member, or (4) the 
Managing Member has entered against it an order for relief in a federal bankruptcy 
proceeding which order is not stayed, vacated or dismissed within 60 days. If a Majority-
in-Interest elect to remove the Managing Member following a Cause Event, then a 
successor Managing Member shall be appointed by a vote of a Majority-in-Interest of the 
Members. A removed Managing Member shall no longer be entitled to receive that certain 
distribution as Sponsor Member of Class B Interest Available Cash pursuant to the 
Operating Agreement (the “Promoted Distributions”). The Managing Member will not 
hold any Class A Interest or Class B Interests, and instead shall only be entitled to receive 
the Promoted Distributions, unless removed under the limited circumstances described 
above.  

Investors should carefully review the Operating Agreement for the authority granted to the 
Managing Member and for other limitations on a Member’s ability to take action. The form 
of Operating Agreement is attached hereto as Appendix A. 

Actions Requiring 
Member Approval: Pursuant to the Operating Agreement, the following actions may not be undertaken by the 

Managing Member without the approval of a Majority-in-Interest of the Members: 

(a) materially changing the nature of the Company’s business;   

(b) altering or modifying in an adverse manner the rights, preferences or privileges of the 
Interests;   

(c) authorizing, creating, reserving or issuing (i) any class or series of Interests or (ii) any 
bonds, debentures, notes or other obligations convertible into or exchangeable for, or 
having optional rights to purchase, Interests; or 

(d) redeeming, repurchasing or otherwise acquiring any Interests other than repurchases or 
acquisitions from managers, employees, consultants and similar persons upon such 
persons’ termination of service with the Company.   

Voting and Meetings 
of the Members: Except as specifically provided in the Operating Agreement or required by law, in all 

matters in which a vote of the Members is required, the vote of Members holding a 
Majority-in-Interest shall be sufficient to authorize or approve such act. Class A Members 
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and Class B Members vote pari passu. A Member shall not have any duties, fiduciary or 
otherwise, to the Company or any other Member, other than the contractual obligations of 
such Member set forth in the Operating Agreement. 

Members are not required to hold meetings, and decisions may be reached through one or 
more informal consultations followed by agreement among a Majority-in-Interest or by a 
written consent by a Majority-in-Interest. Managing Member shall promptly and timely 
notify the Members of any action with respect to which the Members have a right to 
consent. If any Member fails to object in writing within fifteen (15) business days of such 
notice, such failure to timely object shall be deemed consent from such Member. Unless 
the consents of all Members entitled to vote have been solicited in writing, prompt notice 
shall be given of the taking of any action approved by less than unanimous written consent 
to those Members entitled to vote who have not consented in writing. In the event that 
Members wish to hold a formal meeting for any reason, the procedures set forth in the 
Delaware Limited Liability Company Act, as amended, shall apply. 

Property  
Management Fee: Managing Member shall, in its sole discretion, select a property manager (“Property 

Manager”), which Property Manager may be the Managing Member, an affiliate thereof, 
or an unrelated third party. The Company shall pay to Property Manager an annual property 
management fee not to exceed three percent (3.0%) of Effective Gross Income, payable on 
a monthly basis. 

 
RM Technologies 
Fees: The Company shall pay all fees, costs, expenses incurred, reimbursements, and other 

amounts due to RM Technologies, LLC (“RM Technologies”), pursuant to that certain 
Platform Posting and Administration Agreement dated as of August 3, 2022 (the “Platform 
Agreement”) by and among RM Technologies and Innovo Development Group, LLC, a 
Michigan limited liability company and an affiliate of the Company, for the use by the 
Company of the Platform, as determined by the Managing Member, and for prospective 
investor onboarding services, including, without limitation, the following fees, costs and 
expenses: 

(a) A one-time fixed platform fee equal to fifteen thousand dollars ($15,000);   

(b) A one-time fee equal to one thousand five hundred dollars ($1,500) per each 
prospective investor approved by the Managing Member for certain onboarding 
services, including compiling subscription documents and providing investor 
questionnaires, know your customer (“KYC”) responses, and Rule 506 accreditation 
verification responses for the Managing Member’s review and approval; 

(c) Reimburse RM Technologies for all expenses actually incurred, including:  (i) travel 
expenses expended to perform one site visit to the Project, (ii) third-party professional 
photography services for photographs to be used on the Platform, (iii) reimbursement 
for its third-party insurance consultant in the amount of $2,500, and (iv) any and all 
other out-of-pocket expenses directly relating to the prospective investor onboarding 
services as set forth in the Verification Services Agreement attached as Exhibit D to 
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the Platform Agreement.  The aggregate fees reimbursed with respect to clauses (i) and 
(ii) shall not exceed $2,500; and 

(d) Such other fees as may be jointly approved by the Managing Member and RM 
Technologies. 

RM Technologies, or an affiliate thereof, shall be responsible for the following duties (and 
only the following duties) all of which are performed after the closing of the purchase and 
sale of the Class B Interests (collectively, the “Administrative Services”): (i) affixing 
signatures to counter-sign Class B Member documents upon the approval of the Company 
or Managing Member, (ii) distributing to Class B Members of all annual tax forms (after 
receipt of same from the Company or Managing Member), (iii) processing distributions 
that are payable from the Company to the Class B Members, provided that, under no 
circumstances will any monies be deposited into any bank accounts controlled by the RM 
Technologies, (iv) distributing quarterly reports to Class B Members (after receipt of same 
from the Company or Managing Member), and (v) distributing to Class B Members 
information concerning the performance of the Company and Project (based on 
information received from the Company or Managing Member). RM Technologies shall 
not be responsible for (i) – (v) with respect to the Class A Members. 

Technology Solution  
Fees: Pursuant to the Platform Agreement, the Company will pay to RM Technologies a flat 

quarterly fee in the amount of $125 per investor for whom RM Technologies provides the 
Administrative Services (the “RM Admin Fee”); provided, however, that the RM Admin 
Fee shall be payable by the Company solely as an offset of distributions otherwise 
distributable to such Class B Members (pro rata in proportion to their respective Ownership 
Percentages) in accordance with the provisions of the Operating Agreement. Additionally, 
pursuant to the Platform Agreement, the Company shall reimburse RM Technologies for 
the following: (i) marketing fees RM Technologies may incur with a third-party marketing 
agency not to exceed $35,000; and (ii) the actual third-party legal fees of RM Technologies 
incurred in connection with the Project in the aggregate amount not to exceed the sum of 
$15,000. 

Company Expenses: The Company shall pay or reimburse the Managing Member or its affiliates for (i) the 
actual cost of goods and materials used for or by the Company, (ii) organizational expenses 
(including, without limitation, legal and accounting fees and costs) incurred to form the 
Company and prepare and file the Certificate of Formation, the Operating Agreement, this 
Private Placement Memorandum and the Subscription Agreement and to prepare any 
necessary tax returns or tax filings, and any out-of-pocket expenses incurred in order to 
market or obtain subscriptions for the Interests, and (iii) expenses incurred by the 
Managing Member and its affiliates in the day-to-day oversight and management of the 
Project. 

Estimated Hold 
 Period: Three years from the final Closing, which time period may be longer (see Risk Factor “Sale 

or Other Disposition of Company Property”).  
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Distributions of 
Available Cash 
Flow: Distributions of Available Cash shall be made on a quarterly basis within thirty (30) days 

after the end of each fiscal quarter unless reasonably determined otherwise by the 
Managing Member. Available Cash shall first be apportioned among the Class A Members 
and the Class B Members, in proportion to their respective Ownership Percentage (the 
“Class A Interest Available Cash” and the “Class B Interest Available Cash,” 
respectively). Assuming availability of Available Cash, the Company anticipates making 
a first distribution on or about July 2023. 

 Distributions of Class A Interest Available Cash shall be distributed to the Class A 
Members without further apportionment.  

Distributions of Class B Interest Available Cash shall be distributed to the Class B 
Members and the Class A Members in the order and priority set forth below; provided, 
however, that any distribution to a Class B Member pursuant will be reduced by such Class 
B Member’s pro rata share of the Technology Solutions Fee accrued and payable to RM 
Technologies: 

(a) First, to each of the Class B Members, in proportion to their respective Class 
Percentages1, until the Preferred Return2 accrued and unpaid as of the date of 
distribution on each such Class B Member’s respective Unrecovered Capital 
Contributions3 balance has been reduced to zero; 
 

(b) Second, to each of the Class B Members, in proportion to their respective Class 
Percentages, until each such Class B Member’s respective Unrecovered Capital 
Contributions balance has been reduced to zero; 
 

(c) Third, 80% to the Class B Members in proportion to their Class Percentages and 20% 
to the Sponsor Member, as Promoted Distributions, until the Class B Members have 
received a fifteen percent (15%) IRR; and 
 

(d) Thereafter, 65% to the Class B Members in proportion to their Class Percentages and 
35% to the Sponsor Member, as Promoted Distributions. 

 
 
Special  
Distributions: The Company, at the direction of the Managing Member, may  make one or more special 

distributions (“Special Distributions”) to Investors and/ or one of the Sponsors Holding 
Entities, out of the cash proceeds from the sale of Class B Interests in the Offering and in 

                                                 
1 “Class Percentage” means, with respect to each Member as of the date such Member’s Class Percentage is calculated, the percentage 
obtained by dividing the number of Class A Interests or Class B Interests held by such Member by the total number of outstanding Class 
A Interests or Class B Interests, respectively. 
2 “Preferred Return” means a return on the Unrecovered Capital Contributions balance of a Partner, equal to eight percent (8%) per 
annum preferred return, compounded annually. The Preferred Return shall be determined separately for each Partner based on such 
Partner’s Unrecovered Capital Contributions. 
3 “Unrecovered Capital Contributions” means, with respect to each Partner, the total amount of Capital Contributions made from time 
to time by such Partner reduced by the cumulative amount of distributions to such Partner pursuant to Section 6.1.2 of the Operating 
Agreement. 
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connection with the Contribution and Exchange Agreement, pursuant to which, a portion 
of Mr. Gudebski’s interest will be redeemed pursuant to the Redemption (see “The 
Offering” and “Investment Overview”). The aggregate amount of such Special 
Distributions will not exceed the lesser of (a) Seven Million Three Hundred Seventy 
Thousand Dollars ($7,370,000) in a fully subscribed Expected Offering Size, subject to 
increase to up to $9,600,000 in a fully subscribed Maximum Offering Size and (b) the cash 
proceeds from the sale of Class B Interests in the Offering less (i) organizational expenses 
and other expenses of the Company as provided in the Operating Agreement, and (ii) 
reserves, in such amounts as the Managing Member determines in its sole discretion. The 
Company intends that such contributions, Redemption and resulting Special Distributions 
will be treated as a disguised sale, under Code Section 707, of such Member’s interests in 
the Company (which is the continuation for income tax purposes of the Project Owner) to 
the acquirers of Class B Interests, and accordingly, any basis adjustment as a result of such 
purchase shall be accounted for by an election under Code Section 754 (to extent such 
election is made), to apply the provisions of Code Section 743. 

 
Restrictions on  
Transfers: Members generally may not transfer their Membership Interests in the Company without 

meeting certain conditions and obtaining the approval of the Managing Member.   

Amendments: The Operating Agreement may only be amended with the consent of the Managing 
Member and the consent of a Majority-in-Interest of the Members, or as otherwise 
permitted by the Delaware Limited Liability Company Act, as amended. 

Notwithstanding the foregoing statement, the Managing Member shall have the authority 
to amend or modify the Operating Agreement without any vote or other action by the other 
Members, as expressly permitted by the Operating Agreement, or to satisfy any 
requirements, conditions, guidelines, directives, orders, rulings or regulations of any 
Governmental Authority, or as otherwise required by applicable law. Subject to the terms 
of the Operating Agreement, the Managing Member shall have the authority to amend or 
modify the Operating Agreement without any vote or other action by the other Members 
(a) to reflect the transfers of interests of Members pursuant to the Operating Agreement, 
(b) to form, qualify or continue the Company as a limited liability company in all 
jurisdictions in which the Company conducts or plans to conduct business, (c) to change 
the name of the Company, (d) to cure any ambiguity or correct or supplement any provision 
therein contained which may be incomplete or inconsistent with any other provision therein 
contained, or (e) to correct any typographical errors contained therein. A copy of each 
amendment and modification to the Operating Agreement shall be sent to the Members. 

Indemnification: The Company will indemnify the Managing Member, Members, RM Technologies and 
officers of the Company, and each of their affiliates, shareholders, members, partners, 
officers, employees, attorneys, accountants, and agents against all claims, liabilities, 
penalties, damages, costs and expenses (including legal fees) incurred by them by reason 
of their activities on behalf of the Company or the Members, except for any such Damages 
that are finally found by a court of competent jurisdiction to have resulted primarily from 
the bad faith, gross negligence or intentional misconduct of, or an intentional and material 
breach of the Operating Agreement or knowing violation of law. 



 

 
 16 
 

Reporting: The Company shall provide to its Members on at least a quarterly basis, detailed financial 
statements (including, but not limited to, balance sheet, income statement, statement of 
cash flows, trailing 12-month income statement, mortgage statement, bank reconciliations, 
general ledger and rent roll), each detailed by line item (the “Financial Reports”). Within 
30 days after the calendar quarter, the Company will provide such Financial Reports to the 
Class A Members and to the RM Technologies, to be provided to the Class B Members 
pursuant to the Operating Agreement. The Company will regularly upload such investor 
reports or updates and leasing updates into the appropriate interface located on the 
Platform. The Company shall also provide additional reports relating to material 
developments involving the Company or the underlying Project. 

The Managing Member will make commercially reasonable efforts to cause the Company 
to provide annual tax reports to Members within 60 days of the calendar year end using 
accountants approved by the Managing Member. The Managing Member shall pay 
liquidated damages to the Company (for the benefit of the Class B Members) in the amount 
of $150 per day per Class B Member for each day of delay beyond March 15 in delivering 
the K-1s to RM Technologies (to be distributed to the Class B Members pursuant to the 
Operating Agreement) for each taxable year. 

Risk Factors: Purchase of the Membership Interests should be considered only by persons who have 
substantial financial resources and do not have a need for liquidity in this investment. The 
securities are speculative and involve a high degree of risk. Investors may lose all or part 
of their investment. Each prospective investor should carefully review the risk factors set 
forth below under the section entitled “Risk Factors”. There is no assurance that the 
Company will achieve its investment objectives. 

Subscription 
Procedures: To purchase Membership Interests, investors must complete and sign the subscription 

documents and Operating Agreement which are available via the Realty Mogul Platform 
for Investors purchasing Class B Interests and available from the Sponsor Member for 
Investors purchasing Class A Interests. Any Investor that intends to purchase Membership 
Interests must submit the appropriate financial information and records to have their 
accredited investor status verified. Investors must also provide any additional 
documentation requested by the Managing Member (and/or RM Technologies with respect 
to the purchase of Class B Interests). 

Tax Considerations: The Managing Member expects the Company to be taxed as a partnership for U.S. federal 
income tax purposes, in which case each Member will be required to report and take into 
account its allocable share of Company income, gain, loss, deduction and credit for each 
tax year of the Company, regardless of the amount of cash, if any, distributed to the 
Members in such tax year. Each prospective investor should consult with such Investor’s 
own tax advisor regarding all Federal, state, local and foreign tax considerations regarding 
such Investor’s own tax situation applicable to an investment in the Company. 

Suitability 
Standards’:  This Offering is limited to persons and entities that qualify as “accredited investors” as 

defined in Rule 501(a) promulgated under the Securities Act of 1933, as amended, that 
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have been verified as such, and that are purchasing Membership Interests for their own 
account for investment and not for resale. 

Additional 
Information: The Managing Member is available to answer questions and provide additional 

information. 

Legal Counsel: The Managing Member has engaged legal counsel to represent the interests of the 
Managing Member, and not the interests of any other Member, in connection with this 
Offering. The Company has not been separately represented by independent counsel in its 
formation or in its dealings with the Managing Member. Company legal counsel does not 
represent any investor or potential investor in connection with the Offering. 
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ESTIMATED USE OF PROCEEDS 

The following table sets forth information regarding the estimated uses of proceeds from the Offering, for 
a fully subscribed Offering at the Expected Offering Size (to the extent the fully subscribed Offering is instead at 
the Minimum Offering Size up to the Expected Offering Size, or in an amount from the Expected Offering Size 
up to the Maximum Offering Size, such estimated uses of proceeds will be affected accordingly): 

Total Capitalization 

Source of Funds Amount ($) $/SF 

Debt(1) $79,600,000 $55 

Principals of Sponsors(2) $23,800,400 $17 

Sponsor Entities and Related Affiliates(2) $14,599,600 $10 

New Investor Equity (Class B Interests)(3) $7,370,000 $5 

Total Sources of Funds $125,370,000 $87 

   

Use of Funds Amount ($) $/SF 

Valuation at Closing(4) $125,000,000 $87 

Closing Costs(5) $370,000 $0 

Total Use of Funds $125,370,000 $87 

(1) The current principal loan balance is $52,560,162 as of November 2022. With the spec building estimated to 
deliver prior to end of year 2022, all future funding from the existing loan, including funds allocated for tenant 
improvements (“TIs”) and leasing commissions (“LCs”), are expected to be drawn down. The existing loan 
provides for $2,519,250 reserved for TIs and LCs. For simplicity, the loan is estimated to be fully drawn in Year 
1 of the underwriting, and TIs and LCs reserves do not decrease net cash flows. 

(2) The equity categorized as “Principals of Sponsor” and “Sponsor Entities and Related Affiliates” hold Class A 
Interests. 

(3) With a $7,000,000 equity raise and $370,000 allocated to Closing costs, the total Offering on the Realty Mogul 
Platform is equal to $7,300,000. 

(4) Pursuant to a Broker Opinion of Valuation (“BOV”) dated June 2022, which included a total value of 
$125,000,000 for an as-completed Property with expansion space not yet leased. This represents $87/SF, a 
discount compared to a $95-105/SF replacement cost estimate as of October 2022.  

(5) Includes RM Technologies Solutions Licensing Fee of approximately $236,100.   
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BUSINESS PLAN 

The Property was acquired by affiliates of the Sponsors in January 2020, with less than a 50% occupancy rate. 
The existing two (2) industrial buildings now total 1,020,834 square feet and are 100.0% leased to four tenants at 
below-market rents, with a weighted-average remaining lease term of 4.3 years measured from 1/1/2023. On the 
northeast corner of the site will be a newly built, 421,000-square-foot manufacturing, assembly, and logistics 
facility. The expansion will include 62 dock positions and have a clear height of 36 feet and is on target to receive 
a certificate of occupancy by year-end 2022, by which time the final Closing is expected to occur. 

Gateway Industrial Center presents investors with an opportunity to invest in an industrial campus comprised of 
1,020,834 square feet of stabilized footprint and 421,000 square feet of new construction that is currently in the 
pre-leasing process. The Sponsors have engaged JLL's Detroit Industrial Leasing team as the landlord's 
representative for the Project and are evaluating RFPs from prospective tenants. To date, they've received three 
(3) serious RFPs, ranging from 100,000 SF to 421,000 SF and rent offers from $6.95/SF to $8.00/SF per annum. 
The Sponsors intend to select a tenant by year-end 2022, coinciding with the Certificate of Occupancy and the 
Closing of the Offering. Since the Sponsors’ acquisition of the Project, the Company believes that the risk of the 
business plan has been reduced, with only the lease-up of the new speculative building remaining prior to the 
Project’s stabilization.  

The existing in-place debt fully capitalizes all tenant improvement and leasing commission expenses associated 
with the lease-up of the spec building. Upon completion of the new facility, the Property will total 1,445,834 
square feet. After completion and stabilization of the spec building, the Sponsors’ business plan includes a 
refinance in Year 2 of the analysis period (commencing 1/1/2023) and a disposition of the asset in Year 3.
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FINANCING TERMS 

Credit Facility  
 

The Project is currently financed by a $79,600,000 credit facility provided by CMTG LENDER 56 LLC, an 
affiliate of Claros Mortgage Trust, Inc. (NYSE: CMTG) (“Lender”) consisting of (i) a $63,680,000 senior loan 
(the “Senior Loan”) secured by a first mortgage on the Project, and (ii) a $15,920,000 mezzanine loan (the 
“Mezzanine Loan”) secured by the ownership interest of Holdings in the Real Estate Company. The initial 
advance of the Senior Loan was $37,360,000.00 and the initial advance of the Mezzanine Loan was 
$9,430,000.00. As of October 27, 2022, the outstanding principal balance of the Senior Loan is $42,048,129.55 
and as of October 29, 2022, the outstanding principal balance of the Mezzanine Loan is $10,512,032.39. With 
respect to the Senior Loan, the amount of $21,631,870.45 remains to be advanced for (i) tenant improvements 
and leasing commissions, and (ii) renovations and improvements to the Project. With respect to the Mezzanine 
Loan, the amount of $5,407,967.61 remains to be advanced for (i) tenant improvements and leasing commissions, 
and (ii) renovations and improvements to the Project.   

 
Interest Rate 

 
The Senior Loan is a floating rate loan with an interest rate based on (i) 1-Month LIBOR (with a floor of 0.25%), 
plus (ii) a spread of 3.70% during the initial term of the loan, 3.85% during the first extension term and 4.0% 
during the second extension term. The Real Estate Company (the Borrower under the Senior Loan) has purchased 
an interest rate cap with a strike rate of 2.5%, which cap will expire on June 1, 2024. 

 
The Mezzanine Loan is a floating rate loan with an interest rate based on (i) 1-Month LIBOR (with a floor of 
0.25%), plus (ii) a spread of 3.70% during the initial term of the loan, 3.85% during the first extension term and 
4.0% during the second extension term. Holdings (the borrower under the Mezzanine Loan) has purchased an 
interest rate cap with a strike rate of 2.5%, which cap will expire on June 1, 2024. 

 
Loan Term 

 
Both the Senior Loan and the Mezzanine Loan have an initial maturity date of June 3, 2024 plus two extension 
terms of one year each (until June 3, 2025 and June 3, 2026, respectively). To exercise the first extension term 
option (i) an extension fee equal to 0.15% of the outstanding principal balance must be paid to the Lender, (ii) the 
debt yield must be equal to, or greater than, 6.25%, (iii) the loan-to-value ratio cannot exceed 72.5%, and (iv) the 
interest rate cap must be extended through the end of the first extension period. To exercise the second extension 
term option (i) an extension fee equal to 0.15% of the outstanding principal balance must be paid to the Lender, 
(ii) the debt yield must be equal to, or greater than, 7.0%, (iii) the loan-to-value ratio cannot exceed 70%, and (iv) 
the interest rate cap must be extended through the end of the first extension period. “Debt Yield” is calculated by 
dividing the net operating income of the Project by aggregate outstanding principal balance of the Loans. “Loan-
to-Value Ratio” is the ratio of the aggregate outstanding principal balance of the Loans to the appraised value of 
the Project.  

 
Cash Management 

 
All rents collected at the Project flow through a cash management account controlled by the Lender. Cash held in 
the cash management account will be applied in the following order (i) to pay the monthly tax deposit, (ii) to pay 
the monthly insurance premium deposit, (iii) to pay the fees of the cash management bank, (iv) to pay monthly 
debt service due under the Senior Loan and other amounts then due and payable to Lender, (v) to pay monthly 
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debt service due under the Mezzanine Loan and other amounts then due and payable to Lender, (vi) to pay 
operating expenses of the Project, and (vii) the balance is paid to the Real Estate Company. Cash will be 
immediately trapped by the Lender (and not paid to the Real Estate Company) if (a) a default under the Loan 
exists, (b) a default exists under the Project management exists, or (c) if the debt yield for any period of three 
consecutive months is equal to or greater than 7% (until such time as the debt yield is less than 7% for a period 
of three consecutive months).  

 
Guarantees 

 
The Loan was guaranteed by Messrs. Gudebski, Mullally and Allman as to (i) Project completion, (ii) certain 
carry costs, and (iii) certain so called nonrecourse carve-outs. 
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DESCRIPTION OF THE PROJECT 

The information contained in this “Description of the Project” and the “Description of the Market” sections 
was obtained from various sources (as identified), including the Sponsors’ own findings. The Sponsors have no 
reason to be believe that the information is not accurate, however no assurance can be given that such information 
is, in fact, accurate. None of the Sponsors, Company, Sponsor Member nor their principals has independently 
verified any of the data included in the sources cited herein. 

Overview 

Gateway Industrial Center is a 1,445,834 square foot industrial campus located in the Detroit industrial market, a 
market that has experienced unprecedented rent growth while maintaining one of the lowest vacancy rates in the 
Midwest. The Project is immediately adjacent to I-96, Southfield Freeway, and a regional railway, offering tenants 
easy access to I-94 and I-75, making the Property a truly institutional asset. 

Built in 1968 and renovated in 2020, the Property is 100.0% leased to four tenants with a weighted-average rent 
of $3.81 PSF and a weighted-average remaining lease term of 4.3 years as of October 2022. Tenants at the 
Property include Detroit Manufacturing Systems (56.1%), RGP, Inc. (17.2%), Lear – IMA (15.2%), and 
Houghton International (11.5%). The Property also includes an existing railyard on the southwest corner of the 
site that is leased to Parsec, Inc.  

The Sponsors are on schedule to deliver a new, 421,000-square-foot manufacturing and assembly center in 
December 2022, which delivery is expected to coincide with the Closing. Based on interest from prospective 
tenants the Sponsors anticipate the new spec building to be leased at the time of such delivery, with a target rent 
of $7.50 PSF NNN.  

 
As of June 2022, there are over 20 tenants in the Property's submarket seeking space for occupancy by year-end 
2022. Those tenants require between 3.9M - 5.4M SF, which is 2.5x - 3.5x more demand than the total Class A 
manufacturing and assembly space set to be delivered in the competing market by year-end 2022. This supply-
demand imbalance, the Company believes, could permit it to achieve immediate leasing success at top of the 
market rents.  
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Property Specs 

 



 

 
 24 
 

Project Location 

The Project is located just outside downtown Detroit, Michigan. 
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Project Photos 
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DESCRIPTION OF THE MARKET 

Strong Industrial Market4 

Detroit’s automotive and manufacturing backbone has positioned the Detroit industrial market amongst the 
strongest in the Central U.S.  In recent years, Detroit has been bolstered by an influx of logistics providers, who 
have expanded their presence to support the surge in e-commerce. These demand trends have helped Detroit’s 
vacancy rate steadily decline over the past decade, as evidenced by a 9.5% decrease in vacancies across the market 
since 2011.  

 
The second quarter of 2022, saw continued levels of unrelenting demand for Class A warehouse in the Detroit 
market. Year-to-date net absorption is just shy of 4.0 million SF, driven by strong leasing activity and new 
construction deliveries pushing total vacancy below 5.0%. Average asking rents market-wide are currently $6.50 
PSF, a 6.2% increase year-over-year, while asking rents in new Class A construction are closer to the $6.95 - 
$7.50 PSF mark. 
 
Looking ahead, demand is expected to continue to outpace supply in the short term. As of May 2022, there are 
over 20 tenants in the market seeking space for occupancy by 4Q 2022. The combined size requirement ranges 
between 3,930,000 – 5,360,000 square feet, which equates to 2.5x – 3.5x the total square feet available for new, 
Class A warehouse. There is over 4.4 million SF under construction and Hillwood is set to break ground on an 
additional building at the State Fair site. With over 4.0 million SF in tenant requirements in the market, Detroit 
should see strong preleasing activity in the construction pipeline through the end of the year. 
 

Desirable Location 

Situated in Southeast Michigan, the Detroit MSA currently has over 4.9 million residents and is the second largest 
metropolitan area in the Midwest, trailing only the Chicago metropolitan area. Known as the “Motor City”, Detroit 
is home to Stellantis, General Motors, and Ford Motor Company, the three (3) largest automotive manufacturers 
in the U.S.  The city is located directly across the Detroit River from Canada, and its Ambassador Bridge is the 
busiest international border crossing between the U.S. and Canada.  
 
With four (4) major sports teams and the internationally recognized Detroit Institute of Arts, the city is a vibrant 
cultural destination which attracts nearly 16 million people a year. The city is also within 50 miles of 28 colleges 
and universities which educate over 242,000 students, making it what the Company believes is one of the most 
educationally rich metropolitan areas in the U.S., and a premier destination for students. Detroit’s downtown 
business district has blossomed in recent years with developments including the Shinola Hotel and the revitalized 
Michigan Central Station, giving new life to the city’s skyline. 

 

 

 

 

                                                 
4 Information in this Section provided by CoStar Group.  
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Lease Comparables 
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Sales Comparables 
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FEDERAL INCOME TAX CONSEQUENCES 

EACH PROSPECTIVE INVESTOR SHOULD SEEK ADVICE BASED ON SUCH INVESTOR’S 
PARTICULAR CIRCUMSTANCES FROM AN INDEPENDENT TAX ADVISOR CONCERNING THE 
INCOME AND OTHER TAX CONSEQUENCES OF PARTICIPATION IN THIS INVESTMENT. 

The following discussion applies only to persons purchasing Interests directly from the Company. Prospective 
Investors should not view the following analysis as a substitute for careful tax planning, particularly since the 
income tax consequences of an investment in limited liability companies such as the Company are often uncertain 
and complex. Also, the tax consequences will not be the same for all taxpayers. Prospective Investors in Interests 
should be aware that the following discussion necessarily condenses or eliminates many details that might 
adversely affect some prospective subscribers significantly. Finally, Investors might be faced with substantial 
legal and accounting costs in resisting a challenge by the IRS to the tax treatment of an investment in the 
Company, even if the IRS’s challenge proves unsuccessful. 

The discussion of the tax aspects contained in this Memorandum is based on the Internal Revenue Code of 1986, 
as amended (the “Code”), the Treasury Department Regulations promulgated or proposed thereunder, and 
administrative and judicial interpretations thereof, all as of the date hereof, and all of which are subject to change, 
possibly with retroactive effect. Investors in the Interests should be aware that new legislative, administrative, or 
judicial action could significantly change the tax consequences of an investment in the Company. 

Federal income tax laws are subject to additional changes in the future. The extent and effect of any such changes, 
if any, is uncertain. 

In addition, the discussion under “FEDERAL INCOME TAX CONSEQUENCES” does not discuss any state, 
local or foreign (non-U.S.) tax issues. The Company will not request a ruling from the Internal Revenue 
Service or any other taxing agency, or an opinion of tax counsel, regarding any tax matters or tax issues 
affecting the Company and its Members. Accordingly, prospective Investors must consult their own tax 
advisors as to the tax consequences of purchasing and owning the Interests. 

This discussion of FEDERAL INCOME TAX CONSEQUENCES must be read together with this 
Memorandum, including the discussions of Tax Risks and Federal Income Tax Consequences contained 
herein. 

General. 

The ensuing discussion examines federal income tax issues and consequences specifically related to a purchase 
of Membership Interests in the Company. 

The Company’s income tax returns will be prepared by management and independent accountants for the 
Company. The Company will make a number of decisions on such tax matters, such as the expensing or 
capitalizing of particular items, the proper period over which capital costs may be depreciated or amortized, and 
the allocation of acquisition costs between real property improvements and personal property. Such matters will 
be handled by the Company, often with the advice of independent accountants retained by the Company, and will 
not usually be reviewed with counsel. 

There is uncertainty concerning certain of the tax aspects discussed herein, and there can be no assurance that 
some of the deductions claimed or positions taken by the Company will not be challenged by the IRS. An audit 
of the Company’s partnership information return may result in an increase in the Company’s gross income, in the 
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disallowance of certain deductions and in an audit of the income tax returns of the Members, which could result 
in adjustments to a Member’s non-Company items of income, deduction or credit. Final disallowance of such 
deductions could adversely affect the Members. In addition, state tax authorities may audit the Company’s tax 
returns, which could result in unfavorable adjustments for Members. 

Prospective Investors should not purchase Membership Interests solely for the purpose of obtaining tax shelter 
for income from sources other than the Company. It is unlikely that the Company will provide any such tax 
shelter. Prospective Investors in the Interests are urged to consult their own tax advisors as to the tax consequences 
of purchasing Interests. 

Tax Classification of the Company.  

The Treasury Regulations provide that a limited liability company with more than one Member will be classified 
as a partnership for federal income tax purposes as long as an election is not made to treat the limited liability 
company as an association taxable as a corporation. The Company has represented that no such election has been 
or will be made. Even if the Company is otherwise classified as a partnership pursuant to the Treasury 
Regulations, Section 7704 of the Code provides that any entity that is a “publicly traded partnership” will, as a 
general rule, be taxed as a corporation. An entity such as a limited liability company is generally treated as a 
“publicly traded partnership” if interests in the company are “traded on an established securities market” or are 
“readily tradable on a secondary market” (or its substantial equivalent). It is not intended that the Company 
interests will be traded on an established securities market or on a secondary market or otherwise. In addition, the 
Operating Agreement provides that any transfer of Company Membership Interests must be approved by the 
Managing Member. The Company does not intend to approve any transfer that would cause the Company to be a 
publicly traded partnership for federal income tax purposes. Therefore it is assumed that the Company will be 
classified as a partnership for federal income tax purposes. 

Limitations on Losses and Credits from Passive Activities.  

Losses from passive trade or business activities generally may not be used to offset “portfolio income” (i.e., 
interest, dividends and royalties), or salary or other active business income. Losses or deductions from passive 
activities may generally be used to offset income from passive activities. Interest deductions attributable to passive 
activities are treated as expenses taken into account under the passive activity loss rules, and are not considered 
investment interest. Thus, such interest deductions are generally subject to limitation under the passive activity 
loss rules and not under the investment interest limitation. 

To the extent that the Company earns any portfolio income, such income will be separately allocated to each of 
the Members and must be reported as such by the Members. Any other losses or deductions related to passive 
activities of the Company will not be available to offset any such portfolio income so that certain Members may 
have a tax due on portfolio income generated by the Company during a tax year even though the Company also 
generated passive losses during the same tax year that exceed the amount of the portfolio income. 

Credits from passive activities generally are limited to the tax attributable to the income from passive activities. 
Passive activities include (1) trade or business activities in which the taxpayer does not materially participate and 
(2) rental activities, which would include holding an interest as a member of an LLC that conducts a trade or 
business or rental activities, as applicable. Thus, a Member’s share of the Company’s net income and net loss 
generally will constitute income and loss from passive activities and generally will be subject to such limitation. 

Losses (or credits that exceed the regular tax allocable to passive activities) from passive activities that exceed 
passive activity income are disallowed as deductions against non-passive income, but can be carried forward and 
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treated as deductions and credits from passive activities in the next taxable year. Previously disallowed losses 
from a passive activity, except for certain dispositions to related parties, are allowed in full when the taxpayer 
disposes of his entire interest in the activity in a taxable transaction. 

It is generally assumed in this discussion that Members of the Company will be subject to the passive activity 
loss rules with respect to any taxable losses of the Company, but special rules may apply if an individual is “real 
estate professional,” and prospective subscribers should consult their tax advisors to determine if any such rules 
apply to them. 

Limitation on Deduction of Excess Business Losses.  

For tax years beginning after December 31, 2017 and before January 1, 2026, a non-corporate taxpayer’s “excess 
business loss” is disallowed as a deduction. Under the rule contained in Code Section 461(l), excess business 
losses are not allowed as a deduction against a taxpayer’s other income for the tax year but are instead carried 
forward and treated as part of the taxpayer’s net operating loss (NOL) carryforward in subsequent tax years. This 
limitation applies after the application of the passive loss rules described above. NOLs (including NOLs 
attributable to excess business losses) cannot be carried back to earlier tax years, but can be carried forward 
indefinitely. However, the NOL deduction is limited to 80% of taxable income in the applicable carryforward 
year (determined without regard to the NOL deduction). Carryovers to other years are adjusted to take account of 
this limitation. 

An excess business loss for the tax year is the excess of aggregate deductions of the taxpayer attributable to all of 
the taxpayer’s trades and businesses, over the sum of aggregate gross income or gain of the taxpayer from all 
sources plus a threshold amount. The threshold amount for a tax year is $500,000 for married individuals filing 
jointly, and $250,000 for other individuals, with both amounts indexed for inflation. In the case of a partnership 
or S corporation, the provision applies at the partner or shareholder level. Each partner’s or S corporation 
shareholder’s share of items of income, gain, deduction, or loss of the partnership or S corporation is taken into 
account in applying the above limitation for the tax year of the partner or S corporation shareholder. 

At-Risk Rules.  

In addition to the passive activity limitations described above, a Member that is an individual or closely-held 
corporation will be unable to deduct such Member’s distributive share of the Company’s taxable losses, if any, to 
the extent such taxable losses exceed the amount such Member has “at risk.” A Member’s initial amount at risk 
will equal the sum of (i) the amount of money invested by the Member in the Company (i.e., including the amounts 
paid to purchase the Interests), (ii) the basis of any property contributed by such Member to the Company, and 
(iii) the amount of borrowed funds used in the Company’s activities to the extent that the Member is personally 
liable with respect to such indebtedness. 

A Member can include in the amount at risk such Member’s share of the Company’s share of qualified 
nonrecourse financing because the Company will be engaged in the business of holding real property. 

A Member’s amount at risk will be reduced by the amount of any cash distributed to such Member and the amount 
of Company taxable loss allocated to such Member, and will be increased by the amount of Company taxable 
income allocated to such Member. Any reduction in a Member’s personal liability for borrowed funds used in the 
Company’s activities or in the Member’s share of the Company’s qualified nonrecourse financing shall be treated 
as a deemed distribution of cash to such Member and shall also reduce the Member’s amount at risk. A Member’s 
share of Company taxable losses that are not deductible by the Member under the at-risk provisions may be carried 
forward indefinitely to subsequent taxable years and used when the Member has a sufficient amount at risk in 
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subsequent years. If, and to the extent, the amount a Member has at risk is decreased to below zero as of the close 
of any taxable year, such Member must include such negative at-risk amount in such Member’s gross income for 
the taxable year in which such decrease occurred. 

Allocations of Net Income and Net Loss. 

Net income and net loss of the Company for capital account maintenance purposes will be allocated among the 
Members as set forth in the Operating Agreement. The Operating Agreement requires that the Members’ capital 
account balances be maintained in accordance with the Treasury Regulations, and liquidation proceeds are to be 
distributed to the Members, in proportion to their positive capital account balances. The Operating Agreement 
contains a “minimum gain chargeback” provision, and any nonrecourse deductions are to be allocated under the 
Operating Agreement in a manner that is reasonably consistent with allocations (i.e., in accordance with 
allocations of net income). Members are not required to restore a deficit balance in their capital accounts upon 
the liquidation of the Company or a Member’s interest in the Company. The Operating Agreement, however, 
contains a “qualified income offset” provision.   

Allocations of taxable income and taxable loss (and items thereof) to the Company’s Members for federal income 
tax purposes generally follow the allocation of net income and net loss (and items thereof) for purposes of 
maintaining the Members’ Capital Accounts under Code Section 704(b), as described above, except as provided 
in Code Section 704(c). Under Code Section 704(c), taxable income, gain, loss, and deduction with respect to 
property, if any, contributed to the Company by a Member or with respect to the Company’s property, if any, that 
is revalued to current fair market value for purposes of maintaining the Members’ Capital Accounts under Code 
Section 704(b) upon the occurrence of certain events, shall be shared among the Members so as to take account 
of the variation between the federal income tax basis of the Company’s property and its fair market value at the 
time of such contribution or revaluation. Under the Operating Agreement, the Company’s Manager is authorized 
to select the Section 704(c) allocation method(s) to be used by the Company without the approval of any Member. 
Code Section 704(c) is a complex provision of the Code. Prospective Investors in the Interests must consult their 
own tax counsel regarding the tax consequences of an investment in Interests under Section 704(c). 

The allocations in the Operating Agreement are intended to comply with certain requirements contained within 
the Code and Treasury Regulations providing that such allocations have, among other things, “substantial 
economic effect” (although there is some doubt because the full meaning of “substantial” is not clear under the 
Code). Please see Code Section 704 and the Treasury Regulations promulgated thereunder for specific 
requirements concerning partnership allocations of profits and loss. 

Deduction for Qualified Business Income.  

Under Code Section 199A, individuals may deduct 20% of their “qualified business income” (excluding 
compensation and investment income) earned directly or from certain pass-through entities, such as partnerships 
and S corporations, subject to certain restrictions. The rules for computing this deduction are complex and the 
details of such computations are beyond the scope of this discussion. 

Taxable Income in Excess of Distributions.  

The Operating Agreement provides for various forms of cash distributions resulting from operations of the 
Company. Cash distributions (including, for federal income tax purposes, a Member’s share of any reduction in 
indebtedness) made to a Member, other than those made in exchange for or in redemption of all or part of a 
Member’s Membership Interests, will generally not affect the calculation of a Member’s distributive share of net 
income or net loss from the Company. Such distributions are generally first applied against and reduce the 
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Member’s adjusted basis in such Member’s Interests. To the extent that such distributions are so applied against 
and reduce the adjusted basis of the Member’s Membership Interests, they will not give rise to current realization 
of income, gain or loss by the Member. However, cash distributions in excess of a Member’s adjusted basis in 
his, her or its Membership Interests will result in the recognition of gain to the extent of such excess. Ordinarily, 
any such recognized gain will be treated as gain from the sale or exchange of Membership Interest. See “Treatment 
of Gain or Loss on Disposition of Membership Interests” under this heading. 

It is possible that a Member’s share of the Company’s net income (including taxable income allocated under Code 
Section 704(c)) may exceed cash distributed to such Member with respect to such Member’s Interests and such 
Member’s tax liability on that share may even exceed such distributions. Generally, upon liquidation or 
termination of the Company, gain will be recognized by a Member only to the extent that cash is distributed 
(including such Member’s share of any reduction in the Company’s nonrecourse liabilities) in excess of such 
Member’s adjusted basis in his Interests at the time of distribution. 

Calculation of Member’s Adjusted Basis.  

Each Member’s adjusted basis in such Member’s Interests will be equal to such Member’s cash capital 
contributions increased by (i) the amount of such Member’s share of the taxable income and tax-exempt income 
of the Company, and (ii) such Member’s share of nonrecourse liabilities to which the Company’s property is 
subject, if any. A Member’s share of nonrecourse liabilities is the sum of (a) the Member’s share of the 
Company’s minimum gain; (b) the amount of any taxable gain that would be allocated to the Member under 
Section 704(c) if the Company disposed of all its property subject to one or more nonrecourse liabilities of the 
Company in full satisfaction of the liabilities and for no other consideration (referred to as “704(c) minimum 
gain”); and (c) the Member’s share of the excess nonrecourse liabilities. 

A Member’s basis in a Member’s Membership Interests is reduced, but not below zero, by (x) the amount of such 
Member’s share of the Company’s taxable loss, and expenditures which are neither properly deductible nor 
properly capitalizeable and (y) the amount of cash distributions received by the Member from the Company. For 
purposes of calculating a Member’s adjusted basis in such Member’s Interests, any reduction in a Member’s share 
of the amount of the Company’s nonrecourse indebtedness will be treated as a cash distribution to such Member 
and accordingly will reduce the basis in such Member’s Membership Interests. If any nondeductible “excess 
business interest” (see “Deductibility of Interest” below) is allocated to a Member by the Company, the Member’s 
basis in such Member’s Membership Interests is reduced (but not below zero) by the amount of such allocation, 
even though the Member is not entitled to a deduction for the nondeductible portion of the interest determined in 
the year of the basis reduction. However, the Member’s basis is subject to adjustments in future to mitigate this 
initial basis reduction, in whole or in part. 

The Treasury Regulations issued under Code Section 752 employ an economic risk of loss analysis to determine 
whether a Company liability is a recourse or nonrecourse liability and to determine the Members’ shares of any 
liability of the Company. 

The Loan is expected to be nonrecourse to the Company, and the Lenders’ sole recourse is expected to be the 
Project, and any other collateral securing the Loan. However, there are expected to be certain carve-outs to this 
limitation for which the Managing Member or its affiliates will be personally liable. As a result, there is some 
uncertainty as to whether or not the Loan will, in fact, be treated as nonrecourse debt for federal income tax 
purposes and accordingly, whether the Members are entitled to include in their tax basis their proportionate share 
of the Loan. 
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To the extent that a Member’s share of the Company’s taxable loss exceeds the adjusted basis of such Member’s 
Membership Interests at the end of the Company’s tax year in which such taxable loss occurs, such excess taxable 
loss cannot be utilized in that year by the Member as a deduction for tax purposes, but is allowed as a deduction 
at the end of the first succeeding Company taxable year, and subsequent Company taxable years, if and to the 
extent that the adjusted basis of such Member’s Interests at the end of any such year exceeds zero (before reduction 
by such excess net loss from a prior year). 

Transfers of Membership Interests. 

For federal income tax purposes, items of income, gain, loss, deduction or credit of the Company may be allocated 
to a Member only if they are attributable to that portion of the year in which the Member is treated as a Member 
of the Company for tax purposes. 

If any Member’s interest in the Company changes at any time during the Company’s taxable year, the net income 
or net loss allocable to any Membership Interests transferred during such year will be allocated among the persons 
who were the holders thereof during such year using any reasonable computation method selected by the Manager 
that complies with Treasury Regulations issued under Code Section 706, including allocation based on an interim 
closing of the Company’s books, or in proportion to the period of time that each such holder was recognized as 
the owner of such Interests during the year. The holder of Membership Interest will be required to report a share 
of the Company’s taxable net income or taxable net loss during the period of such holder’s ownership on his 
personal income tax return even if the Member receives no distributions with respect to such period of ownership 
and/or the amount distributed to such holder has no relationship to the amount that such holder is required to 
report. 

Treatment of Gain or Loss on Disposition of Membership Interests.  

Any gain or loss realized by a Member upon the sale or exchange of Membership Interests will generally be 
treated as capital gain or loss, provided that such Member is not deemed to be a “dealer” in such securities. 
However, any portion of the gain that is attributable to (i) recapture of straight line depreciation deductions 
attributable to the Company’s real property improvements, if any, will generally be treated as “unrecaptured 
Section 1250 gain” and if the selling Member is an individual, taxed at a federal income tax rate of 25% or (ii) 
unrealized receivables (which includes, for these purposes recapture of depreciation deductions, if any, on the 
Company’s personal property and recapture of depreciation deductions, if any, in excess of straight line 
depreciation attributable to the Company’s real property improvements), and inventory items of the Company, 
will generally be taxed at ordinary income rates. If the Member’s holding period for the Membership Interests 
sold or exchanged is more than one year, the portion of any gain realized that is capital gain will generally be 
treated as long-term capital gain. Under Code Section 751(b), a distribution or distributions by the Company to a 
Member in partial or full redemption of such Member’s Interests are subject to federal income taxation in a 
manner similar to that described above in this paragraph, except that (i) any gain recognized by the Member as a 
result of such a partial or full redemption that is attributable to recapture of straight-line depreciation deductions 
attributable to the Company’s real property improvements will generally be taxed at rates applicable to short-term 
or long-term capital gains (and not at a 25% rate) and (ii) the portion of the Member’s gain, if any, that is 
attributable to the Company’s inventory items, if any, will be taxed at ordinary income rates only if the inventory 
items have “substantially appreciated in value” (as defined in Section 751(b)). To the extent a partner holding a 
“profits interest” in a partnership (such as the Company) acquired the profits interest in connection with the 
performance of services by the partner for the partnership, rather than in exchange for an investment of capital, 
the partner must hold that partnership interest for more than three years (rather than the normal one-year threshold) 
in order to be entitled to longterm capital gain treatment on a sale of the partnership interest. A partner recognizing 
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gain on the sale of such a profits interest with a holding period of three years or less will generally recognize 
short-term capital gain on such a sale. It is not expected that this three-year holding rule will apply to Investors in 
Membership Interests since such Investors will acquire their Membership Interests solely in exchange for an 
investment of capital in the Company. 

A transferor Member must notify the Company of a sale or exchange of such Member’s Company interest 
involving unrealized receivables or appreciated inventory. Once the Company is so notified, it must report to the 
IRS, the transferor and the transferee on the sale or exchange. Penalties will apply to the failure by the transferor 
partner to report to the Company, and the failure by the Company to report to the IRS, the transferor and the 
transferee. 

In determining the amount realized upon the sale or exchange of Interests, a Member must include, among other 
things, its share of Company indebtedness. Therefore, it is possible that the gain realized on a Member’s sale of 
Membership Interests may exceed the cash proceeds of the sale, and, in some cases, the income taxes payable 
with respect to the gain realized on the sale may exceed such cash proceeds. 

Sale or Other Disposition of Company Property. 

 In general, if the Company’s interest in the Project Property constitutes a capital asset in the hands of the 
Company at the time of its sale or other disposition, any profit or loss realized by the Company on its sale or 
exchange will generally be treated as capital gain or loss under the Code except to the extent that such any such 
profit represents (i) recapture of straight line depreciation deductions on the Company’s real property 
improvements (which will, to the extent such gain is allocated to Company Members who are individuals, 
generally be treated as “unrecaptured Section 1250 gain” and taxed at a federal income tax rate of 25%), or 
(ii) unrealized receivables (which includes, for these purposes recapture of depreciation deductions, if any, on the 
Company’s personal property and recapture of depreciation deductions, if any, in excess of straight line 
depreciation attributable to the Company’s real property improvements), and inventory items of the Company, 
which will generally be taxed at ordinary income rates. Capital gain is taxed to individuals at varying rates based 
on the length of the holding period. 

If a Property constitutes a “Section 1231 asset” (depreciable business property used for more than 12 months and 
held for use in a taxpayer’s business) at the time of its disposition, a Member would combine his share of the 
Company’s gain or loss with any other Section 1231 gains or losses realized by such Member in that year, and 
the resultant net Section 1231 gains or losses would be taxed as capital gains or constitute ordinary losses, as the 
case may be. However, if depreciation deductions have been taken by the Company with respect to each of the 
Properties, then an amount equal to the prior depreciation deductions shall not be taxed as capital gain but will 
instead be taxed at the federal income tax rates for ordinary income or, to the extent such gain is allocated to 
Company Members who are individuals, generally taxed as unrecaptured Section 1250 gain. This treatment may 
be altered depending on each Member’s disposition of Section 1231 property over several years. In general, net 
Section 1231 gains are recaptured as ordinary income to the extent of net Section 1231 losses in the five preceding 
taxable years. 

If the Company were considered a “dealer” with respect to a Property, any gain or loss on the sale or other 
disposition of a Property would be treated as ordinary income or loss. As a general rule, the holding of parcels of 
real property for investment is not the type of activity that would cause a person or entity to be considered a 
“dealer” in real property. The Company will hold and operate only an undivided interest in each of the Properties. 
It is unlikely, therefore, that the Company will be viewed as a “dealer” in real property. However, the question of 
“dealer” status is a question of fact to be determined at the time of the sale of a Property. 
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In determining the amount realized upon the sale, exchange or other disposition of a Property, the Company must 
include, among other things, the amount of any liability to which the Property is subject. Furthermore, the 
Company may take back purchase money obligations as part of the consideration for the sale of a Property. The 
Company may attempt to structure any such sale so as to qualify as an “installment sale” for federal income tax 
purposes, but there can be no assurance that any such sale could or would so qualify. Unless such sale qualifies 
as an “installment sale,” the Company would generally be deemed to have received as proceeds of such sale the 
fair market value of such purchase money obligations. Thus, the Company’s gain on the disposition of its interest 
in a Property may exceed the cash proceeds, if any, of such disposition, and in some cases the income taxes 
payable by the Members with respect to such gain may exceed the cash proceeds, if any. 

Foreclosure.  

In the event of a foreclosure of a nonrecourse mortgage or deed of trust on a Property, the Company would realize 
gain, if any, in an amount equal to the excess of the outstanding mortgage over the adjusted tax basis of a Property, 
even though the Company might realize an economic loss upon such a foreclosure. In addition, the Members 
could be required to pay income taxes with respect to such gain even though they receive no cash distributions as 
a result of such foreclosure. If the mortgage or deed of trust is a recourse loan, a Member could also have 
cancellation of indebtedness income upon a foreclosure of a Property well as gain or loss. 

Dissolution.  

The dissolution and liquidation of the Company might create adverse tax and economic consequences for the 
Company. For example, if, as a result of a dissolution, the Company were required to liquidate its interest in the 
Project during a limited period of time, the Company might sustain substantial economic losses based on the 
original cost of the Project. Nevertheless, the Company might realize substantial taxable gain on such disposition 
as a result of the use of borrowing in connection with acquisition of the Project. 

Tax Elections.  

The Company may make certain elections for federal income tax reporting purposes that could result in various 
items of the Company income, gain, loss, deduction, and credit being treated differently for tax and the Company 
purposes than for accounting purposes. Upon the sale or exchange of a membership interest in the Company or 
certain distributions made by the Company, the Code provides for optional adjustments to the basis of the 
Company property for purposes of measuring both subsequent depreciation and subsequent gain or loss upon 
dispositions of the Company property, provided that an election has been made by the Company pursuant to 
Section 754 of the Code. The general effect of such an election is that transferees of Membership Interests are 
treated, for purposes of computing depreciation and gain or loss, as though they had acquired a direct interest in 
the Company assets, and the Company is treated for such purposes, upon certain distributions to partners, as 
though it had newly acquired an interest in Company assets and therefore acquired a new cost basis for such 
assets. Any such election, once made, is irrevocable without the consent of the IRS. 

As a result of the complexities and added expense of the tax accounting required to implement such an election, 
the Manager may choose whether or not to make such an election for the Company. Therefore, any benefits which 
might be available to the Members by reason of such an adjustment to basis will be foreclosed if a Section 754 
election is not made by the Company. In addition, if the Company does not make an election under Section 754, 
a Member may have greater difficulty in selling Interests since the Purchaser will obtain no current tax benefits 
from the investment to the extent that such investment exceeds his allocable share of the Company’s basis in its 
assets and may be required to recognize taxable income to the extent of such excess, even though the Purchaser 
does not realize any economic profit. 
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As described in the Operating Agreement, the acquisition by an Investor of a Class B Interests in the Company, 
together with the Redemption, will be treated as a disguised sale of a partnership interest pursuant to Code Section 
707. Accordingly, for such Investor to have the benefit of a basis step-up with respect to the Company’s assets, 
the Company will need to make the election under Code Section 754 with respect to the transaction. Pursuant to 
the Operating Agreement, the Managing Member, in its sole discretion, has the right to make such an election, 
but it is expected that it will cause the Company to do so.  

Deductibility of Interest.  

Interest will accrue and be payable on any loan which is secured by the Project. The deduction of such interest is 
limited by the rules limiting the deductibility of passive losses, discussed above. A taxpayer is not allowed a 
deduction for net “business interest” (as defined in Code Section 163(j)) expense in excess of 30% of the 
taxpayer’s “adjusted taxable income” (as defined in Code Section 163(j)). A special rule applies to pass-through 
entities, such as partnerships and S corporations, which requires certain relevant calculations to be made at the 
entity level, for example, at the partnership or S corporation level instead of the partner or shareholder level. 
However, the disallowance of deductions for excess net interest expense is determined at the taxpayer level, for 
example, the partner level or shareholder level for partnerships and S corporations. The amount of any business 
interest not allowed as a deduction for any taxable year is treated as business interest paid or accrued in the 
succeeding taxable year. Business interest may be carried forward indefinitely, subject to certain restrictions and 
basis consequences applicable to partnerships and partners that are set forth in Code Section 163(j). An exemption 
from these interest disallowance rules under Code Section 163(j) applies for taxpayers (other than tax shelters) 
with average annual gross receipts for the three-tax year period ending with the prior tax year that do not exceed 
$25 million. Generally, taxpayers in a real property trade or business can elect out of these interest disallowance 
rules if they use the alternative depreciation system under Code Section 168(g)(2) to depreciate applicable 
residential real property used in a trade or business, which would require depreciating such residential real 
property on a straight-line basis over a 30-year life, rather than over a 27.5-year life. Any such election for the 
Company would be made in the sole discretion of the Managing Member. 

Organization and Syndication Expenses.  

Expenses paid or incurred in connection with the organization and syndication of a partnership must be 
capitalized. Expenses of organizing a partnership may be amortized over a period of 15 years. However, 
syndication expenses may not be deducted currently nor amortized. The determination as to whether expenses are 
organization or syndication expenses is a factual determination that will initially be made by the Company. The 
IRS could challenge the Company’s allocations between organization and syndication expenses. Consequently, 
expenses that are treated as subject to amortization could be re-characterized as nondeductible syndication 
expenses. 

Depreciation and Cost Recovery.  

Depreciation deductions can only be claimed for that portion of real property, which is depreciable. Since land is 
not depreciable, an allocation must be made between the value of improvements on the real estate and the 
underlying land. The allocation of purchase price between depreciable and non-depreciable items is a question of 
fact, and if the amount allocated by the Company to depreciable items is decreased and the amount allocated to 
non-depreciable items such as land is increased, the Company’s losses, if any, for federal income tax purposes 
will be decreased. 
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Company Tax Returns.  

The federal income tax returns of the Company may be audited by the IRS and such an audit may result in 
adjustments to the various items reported by the Company. For example, various deductions claimed by the 
Company on its returns of income could be disallowed in whole or in part on audit, thereby resulting in an increase 
in the net income or a reduction in the net loss of the Company. The disallowance of such deductions in whole or 
in part could increase a Member’s taxable income without the receipt of any additional cash distributions from 
the Company. The IRS has shifted the focus of its audits from the partner or member level to the partnership or 
LLC level. Members may be bound by actions taken by the Manager at the Company level during the course of 
an audit. 

Payments to the Managing Member and affiliates. 

The Managing Member and its affiliates will receive various fees described elsewhere in the Memoranda. The 
Managing Member will treat the expenses of the Offering as non-amortizable syndication costs, and these costs 
will be capitalized. These costs consist of fees payable pursuant to the Platform Agreement, legal and accounting 
fees, printing, advertising, and other costs and expenses directly related to the Offering. 

General Accuracy-Related Penalties. 

The Code provides for an accuracy-related penalty equal to 20% of the portion of the underpayment to which 
such penalty applies, which can be determined at the partnership level. The accuracy-related penalty applies to 
the portion of any understatement which is attributable to certain taxpayer actions, including one or more of the 
following: (i) negligence or disregard of rules and regulations; (ii) any substantial understatement of income tax; 
or (iii) any substantial valuation misstatement. 

General Limitations on the Deductibility of Interest.  

In addition to the limitations on the deductibility of interest incurred in connection with passive activities, the 
following are additional restrictions on the deduction of interest: 

Prepaid Interest. Interest prepayments (including “points”) must be capitalized and amortized over the 
life of the Loan with respect to which they are paid. 

Capitalized Interest. Interest on debt incurred to finance construction of real property is not currently 
deductible and must be capitalized as part of the cost of the real property. 

State and Local Taxes.  

In addition to the federal income tax consequences described above, prospective investors should consider the 
state tax consequences of an investment in the Interests. A Member’s distributive share of the taxable income or 
loss of the Company generally will be required to be included in determining such Member’s reportable income 
for state and local tax purposes. Furthermore, it is possible that a state will require that the Company withhold 
taxes from any payments that are made to its Members. 

Tax Consequences for Tax-Exempt Entities.  

Generally speaking, most types of tax-exempt entities (such as qualified pension plans, IRAs, charitable 
organizations, private foundations, etc.) are exempt from federal income tax on their “passive” investment income 
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(e.g., capital gains and most types of real estate rental income) whether such amounts are realized by the tax-
exempt entity directly or indirectly through an entity which is taxed as a “partnership.” However, in some cases, 
a tax-exempt entity may be subject to tax (and return filing requirements) on a part of their share of income from 
certain types of investment partnerships. For example, the general exemption from tax for tax-exempt entities 
does not apply to any “unrelated business taxable income” (or “UBTI”) which is realized by the tax-exempt 
entity. For purposes of determining the unrelated business taxable income of a tax-exempt entity that is a member 
of a partnership or a tenant in common, items of income, gain, loss and deduction attributable to each of the 
Properties will be treated, in general, as being recognized directly by a tax-exempt entity. Losses from one 
unrelated trade or business of a tax-exempt entity may not be used to offset income derived from another unrelated 
trade or business operated by the same tax-exempt entity. Gains and losses have to be calculated and applied 
separately for such purposes. 

UBTI would include any “debt-financed income,” which, in turn, generally is defined to include (1) income 
derived by a tax-exempt entity (directly or through a partnership) from income-producing property for which 
there is “acquisition indebtedness” at any time during the taxable year, and (2) gains derived by a tax-exempt 
entity (directly or through a partnership) from the disposition of property for which there is or was “acquisition 
indebtedness” at any time during the twelve month period ending with the date of disposition. Certain special 
rules in the tax code permit certain types of tax-exempt entities (including most types of pension plans, but not 
IRAs) to invest in real estate projects with acquisition indebtedness (such as the Properties) without being subject 
to taxation under the foregoing rules so long as certain very complex requirements are satisfied. However, given 
the complexity of these requirements, the Managing Member cannot give any assurances as to the extent to which 
(if any) such requirements may be met from time to time. 

As such, any Member which is a tax-exempt organization may derive unrelated business taxable income from 
their Interests and therefore, any Member that is a tax-exempt entity should consult with such Member’s own tax 
advisors regarding the application of these special rules under their own particular circumstances. In particular, 
and without limitation, charitable remainder trusts and similar entities can be subject to particularly harsh income 
tax consequences in the event that any of the income recognized by such entity during any particular year is UBTI. 
Neither the Company nor the Managing Member nor any of their respective agents or affiliates makes any 
representation or warranty to or with respect to any tax consequences arising with respect to any investment in 
the Interests by a tax-exempt entity (such as a pension plan, IRA or similar entity). 

United States Income Tax Considerations For Foreign Investors. 

The federal income tax treatment applicable to a nonresident alien or foreign corporation investing in the 
Company is highly complex and will vary depending on the particular circumstances of such Investor and the 
effect of any applicable income tax treaties. It is possible that the tax consequences of an investment in the 
Company may differ from those described above. Each foreign investor should consult such Investor’s own tax 
advisor as to the advisability of investing in the Company and the tax consequences of such an investment. This 
Memorandum does not attempt to undertake, and the Company expressly disclaims, any discussion of any such 
tax aspects applicable to foreign investors. 

It should be noted that a number of issues discussed in this Memorandum, have not been definitively resolved by 
statutes, regulations, rulings or judicial opinions. Accordingly, no assurances can be given that the conclusions 
expressed herein will be accepted by the IRS, or, if contested, would be sustained by a court, or that legislative 
changes or administrative pronouncements or court decisions may not be forthcoming that would significantly 
alter or modify the conclusions expressed herein. PROSPECTIVE INVESTORS IN THE INTERESTS MUST 
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CONSULT THEIR OWN TAX COUNSEL REGARDING THE TAX CONSEQUENCES OF AN 
INVESTMENT IN INTERESTS.   
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RISK FACTORS 

General 

The purchase of Membership Interests in the Company involves a high degree of risk and such an investment is 
suitable only for persons and entities of substantial financial means that anticipate no need for immediate liquidity 
of such an investment and can bear the financial risk of a complete loss of their investment. No assurance is given 
that the investment objective of the Company will be achieved or that investors will receive a return of their 
capital. No representations or warranties of any kind are intended or should be inferred with respect to the 
economic return, if any, which may accrue to investors. Prospective Investors should carefully consider the 
following risks and all of the other information set forth in this Memorandum before deciding to make an 
investment. 

EACH PROSPECTIVE INVESTOR SHOULD CONSULT WITH SUCH PROSPECTIVE INVESTOR’S TAX, 
LEGAL, BUSINESS AND OTHER ADVISORS REGARDING THE RISKS OF INVESTING IN THE 
COMPANY BEFORE SUBSCRIBING FOR MEMBERSHIP INTERESTS IN THE COMPANY. THE 
FOLLOWING RISK FACTORS, AMONG OTHERS, SHOULD BE CAREFULLY CONSIDERED. 

Risks Related to the Company’s Business 

COVID-19 Impact. 

COVID-19, the respiratory illness caused by a novel coronavirus, has resulted in a global pandemic and major 
disruption to economies and markets around the world, including the United States. Global financial markets have 
experienced extreme volatility and severe losses, and trading in many instruments has been disrupted. In many 
areas of the United States, local authorities have enacted shelter-in-place orders and forced the closure of non-
essential businesses. In addition, local and national authorities have expanded or extended measures imposing 
restrictions on the ability of landlords to enforce residents’ or tenants’ contractual rental obligations and limiting 
landlords ability to raise rents or evict non-paying tenants. These circumstances may continue for an extended 
period of time, and may continue to affect adversely the value and/or liquidity of the Project, Company, or any 
of its affiliates or assets. The ultimate economic fallout from the pandemic, and the long-term impact on 
economies, markets, industries and individual issuers, are not known. Governments and central banks, including 
the Federal Reserve in the U.S., have taken extraordinary and unprecedented actions to support local and global 
economies and the financial markets. The impact of these measures, and whether they will be effective to mitigate 
the economic and market disruption, will not be known for some time. COVID-19, regulations relating thereto, 
or indirect impacts of COVID-19 could affect the value of the Project and could result in the loss of the entire 
investment of an investor in the Company. In addition to COVID-19, it is possible that an entirely new and 
unrelated health pandemic could adversely impact the Company and/or Project, returns for owners or indirect 
owners, the closing of the Project, in ways that are both foreseeable and unforeseeable. 

Risk of Economic Disruption 

The success of the Company and the Project’s performance will be affected by general economic and market 
conditions, such as interest rates, availability of credit, credit defaults, inflation rates, economic uncertainty, 
changes in laws (including tax laws), supply chain disruption, energy controls and costs, trade barriers, currency 
exchange controls, and national and international political, environmental and socioeconomic circumstances 
(including wars, terrorist acts or security operations) many of which could lead to an economic downturn. The 
Company’s ability to make sound decisions and the financial performance of Project may be adversely affected 
by a significant general economic downturn and may be subject to legal, regulatory, reputational and other 
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unforeseen risks that could have a material adverse effect on the Company which could thereby negatively impact 
the value of the Membership Interests. 

For example, on February 24, 2022, Russia launched an invasion in Ukraine that has resulted in increased 
volatility in various financial markets and across various sectors. The United States and other countries, along 
with certain international organizations, have imposed economic sanctions on Russia and certain Russian 
individuals, banking entities and corporations as a response to the invasion. The Russia-Ukraine military action 
and the resulting economic sanctions have exacerbated certain economic conditions already stressed due to the 
Pandemic, including supply chain disruption, rising energy and food costs, and humanitarian crises. The extent 
and duration of the military action, resulting sanctions and future market disruptions in the region are impossible 
to predict. Moreover, the ongoing effects of the hostilities and sanctions may not be limited to Russia and Russian 
companies and may spill over to and negatively impact other regional and global economic markets of the world, 
including Europe and the United States. The ongoing military action along with the potential for a wider conflict 
could further increase financial market volatility and could have profound effects on macroeconomic prospects 
and credit conditions around the world. It is not currently possible to determine the severity of any potential 
adverse impact of this event on the Company. 

Local or National Regulations May Adversely Impact the Project or Investors. 

Local, state or national authorities may enact, expand or extend certain measures or regulations, in connection 
with, or wholly independent from, the COVID-19 pandemic. These measures or regulations include, by way of 
example, rent-freezes, eviction moratoria, rent control or rent stabilization efforts, or court closures, any of which 
could impose direct or indirect restrictions on the Company’s ability to enforce residents’ or tenants’ contractual 
rental obligations and limiting the Company’s ability to raise rents upon renewal, which may adversely impact 
the Project or its, investors, owners, or indirect owners. 

Election Impact.  

The results of the November 2022 elections have the potential to lead to a change in laws that could impact taxes 
or real estate. The Company and its investors, owners and indirect owners could be adversely affected if 
legislation changes current laws. 

The Company will be subject to the risks associated with a lack of diversification.  

The Company’s investment will be limited to the Project. Accordingly, the Company will not have the 
geographical and other diversification present in some other types of investments and this lack of diversification 
will increase the Company’s exposure to adverse real estate or market conditions or other risk factors. Lack of 
diversification of investments will have the effect of increasing the risks associated with an investment in the 
Company. 

The vacancy rate and rental prices at the Project may fluctuate.  

The vacancy rate of the Project is subject to fluctuations due to the possibility of the non-renewal or termination 
of the tenant leases. An increase in the vacancy rate could substantially and materially affect the rate of return on, 
and the financial viability of, the Project. The vacancy rate, and consequently the projected rent rate, for the 
Project are both subject to various other risk factors that could affect the ability of the Company to maintain 
projected vacancy rates or avoid lowering the rent rate. 

The Project will experience significant competition for tenants.  
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The availability of other comparable properties near the Project may result in a tenant deciding to move to another 
property. Competition from nearby facilities could also make it more difficult to attract new tenants and may 
reduce the rental rates that existing or new tenants are willing to pay. Such competition could adversely affect the 
amount of the returns that the Investors are able to realize on an ongoing basis or upon the eventual sale of the 
Project. 

The Managing Member and its management team will not devote their full time to the Company.  

The Managing Member and its management team will devote so much of their time to the business of the 
Company as, in the judgment of the Managing Member, is reasonably required to run the business of the 
Company. The Managing Member and its managers, officers, partners, employees, and agents, may continue to 
engage in any other business or activity in which the Company may have no interest, and such business(es) or 
activity(ies) may be competitive with the business of the Company. 

No Prior Operating History.  

The Company is a newly-formed limited liability company with no prior operating history from which to assess 
the prospects for its business. Since the Company has no operating history there is only a limited basis upon which 
to evaluate the Company’s prospects for achieving its intended business objectives. There is no assurance that the 
Company will be able to attain profitability. The Company’s profitability is dependent upon many factors beyond 
its control. The Company’s success will depend on the ability of the Managing Member to develop, construct, 
manage and dispose of the Project. 

The Company will rely on the Managing Member and its affiliates to operate its business.  

The Company’s ability to achieve its business objectives will be largely dependent upon the efforts of the 
Managing Member’s management team. All decisions with respect to the management of the Company and the 
Project will be made exclusively by the Managing Member and the Project Manager. Though it may, the Company 
currently has not entered into employment agreements or other understandings with the members of the 
management team or obtained any “key man” life insurance on their lives. The loss of the services of any of such 
key executives could have a material adverse effect on the Company’s ability to successfully achieve its business 
objectives. The Managing Member and its management team have agreed to devote only such time as they 
determine, in their sole and absolute discretion, as is reasonably necessary to carry out the business and affairs of 
the Company. 

As the Company’s “partnership representative”, the Managing Member, will have sole authority to act on 
behalf of the Company and the Members with respect to Internal Revenue Service audits. 

 Pursuant to the Bipartisan Budget Act of 2015 (“BBA”), the Company is required to designate an eligible person 
to act as the “partnership representative”. The Operating Agreement designates the Company’s Managing 
Member as its partnership representative. As partnership representative, the Managing Member will have the sole 
authority to act on the Company’s behalf, and on behalf of the Members for purposes of, among other things, 
federal income tax audits and judicial review of administrative adjustments by the Internal Revenue Service. Any 
actions taken by the Managing Member as partnership representative will be binding on the Company and all of 
its Members. Members are not entitled to receive a separate notice from the Internal Revenue Service of any audit 
of the Company’s return or of the results of the audit or to initiate an administrative adjustment request with 
respect to tax returns for prior years. 
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The right of any Member to bring an action against the Managing Member is severely limited and the Company 
is obligated to indemnify the Managing Member.  

The Company is obligated to indemnify the Members, Managing Member, the Company’s officers, and any of 
their officers, directors, employees, agents or affiliates from any and all claims of third parties directly by reason 
of any act or omission performed or omitted by that person in good faith on behalf of the Company and in a 
manner reasonably believed to be within the scope of the authority conferred on that person, except for claims of 
fraud, willful misconduct or gross negligence. In addition, these persons will have no liability to the Company for 
a mistake or error in judgment or for any act or omission believed to be within their scope of authority unless 
such mistake, error of judgment or act or omission made, performed or omitted by them constituted fraud, willful 
misconduct or gross negligence. As a result, the right of any Member to bring an action against the Managing 
Member or its executives for breach of their fiduciary duties or other obligations to the Company is severely 
limited. 

In addition, the Operating Agreement requires the Company to advance expenses (including reasonable legal 
fees) incurred by the Managing Member in defending any claim, demand, action, suit or proceeding prior to the 
final disposition upon receipt by the Company of an undertaking to repay the amount advanced if it is determined 
that the Managing Member is not entitled to be indemnified. 

The Offering is being conducted through an online third-party platform operated by RM Technologies, and 
the Company will also engage an independent third-party verification company to verify prospective investors’ 
accredited investor status. 

The Company is using the Realty Mogul Platform operated by RM Technologies, and therefore there may be 
added complications or expenses incurred by the Company which may be borne by Members. In addition the 
Company is engaging an independent (i.e. unaffiliated with either RM Technologies or the Sponsors) third party 
verification company which will be assisting Managing Member in verifying prospective investors’ accredited 
investor status and this may expose prospective investors’ personal and financial information to parties unknown 
to the Company and its affiliates. Notwithstanding this engagement by the Company of this third party verification 
company however, the Managing Member will ultimately oversee and be responsible for the verification of the 
accredited investor status of all Members. 

Commercial Real Estate.  

Investments in commercial real estate properties, including industrial properties, entail risks that such investments 
will fail to perform in accordance with various expectations. These risks are heightened in the current environment 
surrounding the Pandemic. Estimates of renovation costs and costs of improvements to bring an acquired property 
up to standards established for the market position intended for that property may prove inaccurate. In addition, 
there are general investment risks associated with any new commercial real estate properties. These properties 
also involve certain risks, including the possibility of environmental issues, construction cost overruns and delays, 
and uncertainties as to market demand or deterioration of market demand after acquisition or renovation. The 
development and construction of commercial real estate involves various risk including, without limitation, the 
following: (i) abandonment of development opportunities; (ii) construction costs of a property exceeding original 
estimates, possibly making the property uneconomical; (iii) occupancy rates and rents at a newly completed 
property may not be sufficient to make the property profitable; (iv) financing may not be available on favorable 
terms for development of a property; and (v) construction and lease-up may not be completed on schedule, 
resulting in increased debt service expense and construction costs. 
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Risks Generally Associated With Real Project Ownership  

The Company will be subject to general risks associated with the ownership of real property.  

As an indirect owner of real property, the Company will be subject to the risks generally incident to the ownership 
of real estate, including the lack of liquidity associated with real estate, uninsured casualty losses from wars, 
terrorism, earthquakes, floods and other catastrophes, adverse changes in general or local economic conditions, 
changes in the investment climate for real estate, changes in supply of or demand for competing properties in the 
area, changes in the interest rates and availability of financing that may render the sale or refinancing of any 
property difficult or unattractive, changes in governmental rules in real estate and zoning laws, taking by eminent 
domain, and increases in real property tax rates and federal economic controls. Real estate has historically 
experienced significant fluctuations and cycles that may reduce the value of the Project. There can be no assurance 
that the value of the Project will exceed its cost at all times or that the Project will be able to maintain its value. 
In addition, there can be no assurance that the sale or refinancing of the Project will result in a profit. 

The Company will be subject to the risks associated with development and redevelopment of properties. 

 The Company plans on making capital improvements to the Project. The construction or rehabilitation of any 
property is subject to various risks. Construction and rehabilitation requires various governmental approvals, 
which may include discretionary approvals such as a use permit conditioned on satisfying various requirements. 
Applying for these approvals can be a costly and time-consuming process, with no assurance that the requested 
approvals will be obtained. Failure to obtain development approvals can have a significant adverse effect on the 
Project. 

If approvals are obtained, then development also involves risks of construction that are beyond the Company’s 
control, such as labor actions, adverse weather, supply and cost of labor and materials and other contingencies, 
which could cause the cost of construction and/or the time required to complete construction to exceed the 
estimates. The ability of contractors to perform their services in a timely and cost-efficient manner is subject to a 
number of variables that are outside the control of the Company. Construction must be completed in a good and 
workmanlike manner. Construction defects can arise from, among other things, design defects, inadequate or 
faulty construction plans and specifications, poor workmanship or defective materials. Correction of serious 
defects can be costly and time-consuming. 

The Company will be subject to the risk of uninsured and underinsured losses.  

Although the Company has arrange for customary insurance coverage for the Project, such as comprehensive 
insurance, including liability, fire and extended coverage, there are certain types of losses (generally of a 
catastrophic nature, such as wars, terrorism, earthquakes and floods), that are either uninsurable or not 
economically insurable. Even if a loss is covered, it may exceed coverage limits. Should any uninsured or 
underinsured risk occur, both capital contributions and anticipated profits could be lost. 

The Company will be subject to the risks associated with the use of borrowed funds and leverage. 

As a result of the Company’s use of leverage, a decrease in rental revenues from the Project may materially and 
adversely affect cash available for distribution to the Company’s Members. No assurance can be given that cash 
flow will be sufficient to make payments on borrowed funds and to cover all operating expenses. 

Should the Company’s revenues be insufficient to service the Company’s debt and pay taxes and other operating 
costs, the Company will be required to utilize working capital, seek additional funds or suffer a foreclosure of the 
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Project. There can be no assurance that additional funds will be available to the Company, if needed, or if such 
funds are available, that they will be available on terms acceptable to the Company. Further, prospective investors 
should bear in mind that certain principal and interest payments due on borrowed funds will not be fully funded 
when these obligations mature and that the Company must sell or refinance the Project prior to maturity in order 
to have sufficient funds to retire such indebtedness. The risk of loss in leveraged transactions is always greater 
than that in non-leveraged transactions because in the latter case no debt service payments are required to be made 
out of the cash flow of the projects and there is no foreclosure risk. Foreclosure of the Project could result in tax 
liability to the Members under circumstances in which the Members most likely would not receive cash 
distributions from the Company to pay such taxes. 

The Company may be subject to environmental liability.  

As the direct or indirect owner of real property, the Company will be subject to various federal, state and local 
laws, ordinances and regulations that make the owners or operators of real property liable for the costs of removal 
or remediation of certain hazardous substances. This liability is often imposed without regard to whether the 
owner or operator knew of or was responsible for the presence or release of such substances and may be imposed 
jointly and severally upon all succeeding landowners. The presence of hazardous substances on any property in 
which the Company invests or its failure to properly remediate such substances may adversely impact the 
Company’s ability to sell, rent or borrow against such contaminated property. 

Environmental laws may also impose restrictions on the manner in which property may be used or businesses 
may be operated, and these restrictions may require expenditures. Environmental laws provide for sanctions in 
the event of noncompliance and may be enforced by governmental agencies or, in certain circumstances, by 
private parties. 

In order to address environmental issues, the Company intends to subject the Project to a preliminary 
environmental investigation. Such investigation generally involves an examination of public records for 
ownership, use and current permitting status, site visits, visual inspections for indications of contamination or 
potential contamination and interviews with the onsite managers. Such inspection generally does not involve 
invasive procedures, such as soil sampling or ground water analysis. As a result, there can be no assurance that 
the environmental studies of the Project will reveal all environmental conditions, liabilities or compliance 
concerns. In addition, environmental conditions, liabilities or compliance concerns may arise with respect to any 
property after a preliminary review has been completed. If it is ever determined that hazardous substances are 
present, the Company could be required to pay all costs of any necessary clean-up work, although under certain 
circumstances claims against other responsible parties could be made. 

Risks Related To This Offering 

There is no assurance that the Company will be able to achieve its objectives, as a result of which investors 
may lose some or all of their capital contributions.  

There can be no assurance that the Company will succeed in achieving its objectives (including targeted returns). 
As a result, there is no guaranty that investor capital contributions will ever be returned or repaid or that any 
profits will be paid or realized. Investors should not subscribe unless they can readily bear the consequences of 
such loss. Even if the Company achieves profitability, an investor’s investment should be viewed as a long-term 
investment unlikely to provide returns in the near term. 

Distributions will be subject to prior payment of expenses and reserves.  
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There will not be any cash flow available for distribution until the Company has made all payments required 
under its debt obligations and all other payments required to be made for operating expenses and other payables, 
including the payment of fees to the Managing Member and its affiliates, and the Managing Member has 
established a reserve for liabilities. Prior to investing, investors are strongly urged to consult with advisors and 
undertake an independent analysis of such investment. There is no guarantee that any of the proceeds raised 
pursuant to this Offering or any return thereon (or any of the other proceeds raised by the Company) will ever be 
returned or distributed to investors. 

The Membership Interests are illiquid and have limited transferability.  

The Membership Interests being sold in the Offering are restricted securities under the Securities Act of 1933 for 
which no public or private market presently exists or is expected to develop. Transfers of Membership Interests 
are subject to restrictions on transfer under U.S. federal and state securities laws and the Operating Agreement. 
Investors should anticipate retaining the Membership Interests for the indefinite future. Under the Operating 
Agreement, Members generally may not transfer Membership Interests without the consent of the Managing 
Member, which consent may be withheld in the Managing Member’s sole and absolute discretion. The Company 
does not plan to register the resale of Membership Interests under the securities laws and the Managing Member 
will have the absolute right to determine if a proposed sale or transfer of Membership Interests is exempt from 
registration. As a result of these restrictions on transfer, it may be difficult or impossible to transfer the 
Membership Interests to any transferees. Except in the case of a transfer of a Member’s entire interest in 
accordance with the Operating Agreement, a Member may not voluntarily withdraw, resign or retire from the 
Company without the prior written consent of the Managing Member, which consent may be withheld in the 
Managing Member’s sole and absolute discretion. In addition, no Member will have the right to partition any 
assets of the Company or any interest therein. 

Accordingly, an investment in the Membership Interests should be made only by an investor if the investor can 
assume the risks of an illiquid investment indefinitely. 

Under certain circumstances Members may be required to repay to the Company or its creditors distributions 
previously received by Members. 

 The Company is a Delaware limited liability company. Under Delaware law, the Company’s Members generally 
will not incur personal liability for the liabilities and obligations of the Company in excess of their capital 
contributions. However, in some instances if the Company is unable to otherwise meet its obligations, Members 
may be required to repay to the Company or its creditors distributions previously received by Members to the 
extent such distributions are deemed to have been wrongfully paid to Members. 

The Company’s financial projections may not be achieved. 

 The projections contained in any reports previously, contemporaneously or subsequently sent to investors are 
based on numerous assumptions that are subject to uncertainty and over which the Company will have no control. 
There is no assurance that the assumed or projected returns will be achieved or maintained or that the assumed 
level of expenses will not be exceeded. Reduced revenue, increased expenses or a combination of both, will 
decrease the operating profit on which the forecasted amounts of cash distributions are based. 
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Potential Conflicts of Interest 

Various conflicts of interest exist or may arise out of the Company’s relationship with its Members, the Managing 
Member, the Sponsors and their respective affiliates and representatives (collectively, the “Sponsor Related 
Parties”). These conflicts include, but are not limited to, the following: 

 

Co-Invest Opportunities.  

The Sponsors and certain of their affiliates may co-invest in the Project through the Managing Member or an 
affiliate thereof. The investment terms of the Managing Member and its affiliates may be more beneficial than 
those provided to investors in the Company. In addition, the Managing Member and its affiliates may have 
different investment objectives than the investors in the Company. The management by the Managing Member 
of the co-investment entity and the Company could lead to conflicts of interest based on these differing investment 
objectives, including when making decisions to refinance, redevelop or sell the Project. While the Managing 
Member will attempt to limit these conflicts, there can be no assurance that the Managing Member will be able 
to do so or that the decisions made by the Managing Member will be the same decisions that would have been 
made by the investors in the Company or an independent third party in the same circumstances. 

Relationship of Subsidiaries. 

Because the Company’s indirect investment in the Project will be held through the Company’s interests in the 
Project Owner and Real Estate Company, conflicts of interest may arise between and among the Company, the 
Project Owner and Real Estate Company or other direct or indirect subsidiaries of the Company, including 
potential conflicts of interest in exercising rights to make decisions or take actions on behalf of the Company, the 
Project Owner and Real Estate Company, including with respect to any possible disposition of the Project to or 
from affiliates of any of the foregoing. There is no assurance that any of the foregoing conflicts of interests will 
be resolved in a manner that is most favorable to the interests of the Company and its investors. 

 Competition. 

In view of the limited purposes of the Company, the Operating Agreement provides that no Member will have 
any obligation (fiduciary or otherwise) with respect to the Company or to the other Members insofar as making 
other investment opportunities available to the Company or other Members. The Sponsor Related Parties expect 
to continue to sponsor, manage, form, acquire, hold, sell or dispose of interests in private or public equity or other 
similar investment vehicles and may make investments in partnerships, limited liability companies and other 
entities formed to acquire real estate and other investments (collectively, the “Related Investments”). NONE OF 
THE SPONSOR RELATED PARTIES ARE UNDER ANY OBLIGATION WHATSOEVER TO SHARE ANY 
RELATED INVESTMENTS OR ANY OTHER INVESTMENT OPPORTUNITIES, IDEAS OR STRATEGIES 
WITH THE COMPANY OR THE MEMBERS. 

The Managing Member believes that it has sufficient staff and personnel to discharge its duties and obligations 
under the Operating Agreement and the Company’s obligations. However, the Managing Member, the principals 
of the Managing Member and their respective employees will devote only so much of their time to the business 
of the Company as in their judgment is reasonably required. Generally, none of these entities or individuals 
expects to devote substantially all of their working time to the affairs of the Company or its investments. Because 
the Managing Member, the principals of the Managing Member and their employees may be involved in 
managing or advising the Related Investments, they will have conflicts of interest in allocating their management 
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time, staff and economic resources among the Company and the Related Investments, as well as any other 
activities in which they may acquire an interest. 

Reimbursement and Compensation. 

The Managing Member and its affiliates are entitled to reimbursement for costs and expenses incurred by them 
on behalf of the Company that relate to the business and affairs of the Company. No other Member (or affiliate 
thereof) will be reimbursed for any such costs or expenses. In addition, the Managing Member or its affiliate will 
be entitled to receive an acquisition fee and an annual management fee. The fees and distributions payable to the 
Managing Member were not determined on an arms’-length basis. It cannot be assured that an unaffiliated party 
would not be willing and able to provide to the Company the same services at a lower price. In addition, there is 
a conflict of interest in that the Managing Member may have incentives to pay the foregoing reimbursements and 
compensation to the detriment of other third-party creditors of the Company, which could be detrimental to the 
Members and may reduce the return of or any return on the investments made by the Members pursuant to this 
Offering. There is also a conflict of interest in that the Managing Member may have incentives to establish larger 
reserves to pay the foregoing reimbursements and compensation, which would reduce the amount of cash flow 
available for distribution to the Members. 

Promoted Distributions  

The Sponsor Member is entitled to Promoted Distributions, as described in the Operating Agreement and 
summarized in this Memorandum under “SUMMARY OF OFFERING – Control by Managing Member.”  The 
receipt of the Promoted Distributions by the Sponsor Member may create a conflict of interest between the 
affiliates of the Sponsor Member, on the one hand, and the Company and its investors, on the other hand.   In 
addition, the share of profits payable to Sponsor Member will reduce the distributions otherwise payable to the 
Company and its investors and reduce the returns that otherwise would be made on the Interests. 

No Obligation Of Full-Time Service 

The Sponsor Member and Sponsors are required to devote such time to the Company’s business as the Sponsor 
Member, in its sole discretion, deems reasonably necessary to manage and supervise the Company’s business and 
affairs in an efficient manner. The Sponsor Member, Sponsors and their affiliates and their respective officers, 
directors, managers, members, partners, employees, agents and representatives also may act as officers, directors, 
managers, members, general and limited partners, employees, agents or representatives engaged in businesses 
and investment activities that may be similar to and competitive with the business and investment activities of the 
Company, and there is no requirement that any of the foregoing manage the Company as its or their sole and 
exclusive activity. 

Tax Risks Related To This Offering 

The following is a brief summary of certain United States federal income tax risks that may be associated with an 
investment in the Company by the Members. A general summary of the United States federal income tax 
considerations that may be relevant to an Member of the Company is set forth under “FEDERAL INCOME TAX 
CONSEQUENCES” above. Each prospective Member is strongly urged to review the material and discuss with 
such prospective Member’s tax advisors the tax consequences of an investment in the Company. 

Members may not receive cash distributions in excess of their tax liabilities. Generally, each Member will be 
required to pay federal and state income taxes at the Member’s individual rate on such Member’s allocable share 
of the Company’s taxable income. In some situations, the cash distributions, if any, received by a Member may 
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be less than the tax attributable to such Member’s an Interest. Such a situation can occur for three reasons. First, 
it can occur because the amount of profits allocated to a Member in a fiscal year may exceed the amount of cash 
distributed to that Member in that same fiscal year. Second, it can occur if the Company has phantom income 
with respect to any fiscal year. For example, the if the Company sells property for a taxable gain, but all of the 
cash received as a result of such sale is used to repay a loan that may encumber the property. Finally, a situation 
in which a Member’s share of taxable income exceeds the Member’s share of cash distributions can occur if a 
deduction of the Company is disallowed for use by a Member. 

Tax-exempt entities may incur unrelated business taxable income.  

A tax-exempt holder of an Interest, including IRAs, Keogh Plans, and other qualified retirement plans (“Tax– 
Exempt Entities”), should understand that its allocable share of the Company’s taxable income may result in 
such Tax–Exempt Entity having unrelated business taxable income (“UBTI”). 

The Company could be characterized as a “dealer” with respect to the Project.  

If the Company sells the Project in one or more transactions, it could be characterized as a “dealer” with respect 
to such Project. In that event, income from the sale of the Project would be ordinary income. The characterization 
of the Company as a dealer for federal income tax purposes would have an adverse effect on Tax–Exempt Entities 
that are Members because any gain resulting from the disposition of the Project would constitute unrelated 
business income to such Tax–Exempt Entities. Such a characterization also could affect the application of the 
passive activity rules to taxable investors. No opinion will be received regarding the status of the Company as a 
dealer and no assurance can be given that the Company will not be deemed to be a dealer. 

If investors finance the purchase of Membership Interest, interest paid by the investor might not be deductible. 

Under the “investment interest” limitation of the tax code, the IRS or other governmental taxing authority might 
disallow any deductions investors take on any financing used to purchase an Interest. Thus, investors may be 
unable to deduct those financing costs from their taxable income. 

An IRS audit of our return, books, and records could cause an audit of your tax returns. 

If the Company is audited by the IRS and it makes determinations adverse to the Company, including 
disallowance of deductions the Company has taken, the IRS may decide to audit Member income tax returns. Any 
such audit could result in adjustments to Member tax returns for items of income, deductions or credits, and the 
imposition of penalties and interest for the adjustments and additional expenses for filing amended income tax 
returns. 

A foreclosure or forced liquidation of a Project may result in gain. 

In the event of a foreclosure of a mortgage or deed of trust on any Project, the Company would realize gain, if 
any, in an amount equal to the excess of the outstanding mortgage over the adjusted tax basis of such Project, 
even though the Company might realize an economic loss upon such a foreclosure. In addition, the Members 
could be required to pay income taxes with respect to such gain even though they receive no cash distributions as 
a result of such foreclosure. In addition, if, as a result of a dissolution or otherwise, the Company were required 
to liquidate any Project during a limited period of time, the Company might sustain substantial economic losses 
based on the original cost of the Project. Nevertheless, the Company might realize substantial taxable gain on 
such disposition as a result of the use of borrowing in connection with acquisition of the Project. 
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AMENDED AND RESTATED LIMITED LIABILITY COMPANY  
OPERATING AGREEMENT OF  

DETROIT GATEWAY JOINT VENTURE, LLC 
a Delaware Limited Liability Company 

THIS AMENDED AND RESTATED LIMITED LIABILITY COMPANY OPERATING 
AGREEMENT (this “Agreement”) of Detroit Gateway Joint Venture LLC (the “Company”), is 
made as of as of the date set forth on the signature page hereto (“Effective Date”), by and among 
Gateway Parcel Manager, LLC (the “Managing Member” or the “Sponsor Member”),  and each 
of the persons and entities identified as a Class A Member or Class B Member on Schedule “A” 
attached hereto (together, the “Members,” and each individually, a “Member”), each having duly 
executed this Agreement or a counterpart to this Agreement intending to be legally bound by the 
following terms and conditions.  Certain capitalized terms used in this Agreement are defined in 
ARTICLE 1; references to a “Schedule” or an “Exhibit” are, unless otherwise specified, to a 
Schedule or an Exhibit attached to this Agreement and references to a “Section” is, unless 
otherwise specified, to a Section of this Agreement. 

RECITALS 

A. On or about November 4, 2022, an Affiliate of Managing Member caused the 
Certificate of Formation for the Company to be filed with the office of the Secretary of State of 
the State of Delaware under the name “Detroit Gateway Joint Venture, LLC” as a limited liability 
company pursuant to the Act. 

B. Effective as of the date the Company was formed, Managing Member entered into 
an initial Limited Liability Company Agreement for the Company (the “Original LLC 
Agreement”). 

C. On or about November 22, 2019, an Affiliate of the Sponsors (as defined below) 
caused the Certificate of Formation for Innovo-Gateway Parcel A, LLC (the “Real Estate 
Company”) to be filed with the office of the Secretary of State of the State of Delaware as a 
limited liability company pursuant to the Act. 

D. Real Estate Company owns and is in the process of expanding the Gateway 
Industrial Center, an approximately 1,020,834 million square foot industrial campus located in the 
Detroit Industrial Market, located at 12601 Southfield Freeway, Detroit, Michigan, which will 
consist of approximately 1,441,834 square feet of rentable building area upon completion of a new 
421,000 square foot building addition now under construction (collectively, the “Project”).   

E. The Project is currently comprised of two single-story buildings that are 100% 
leased to six tenants and on the northeast corner of the site of the Project, three additional buildings 
have been demolished, to make way for a 421,000 square foot warehouse and logistics building 
currently under construction, to be included in the Project. 

F. The Project was acquired in January 2020 by the Real Estate Company or one or 
more Affiliates of the Real Estate Company (collectively, the “Project Entities”), which Project 
Entities, through Gateway Parcel A Holdings, LLC, a Delaware limited liability company (the 
“Project Owner”), which in turn has been owned by Gateway Partners Detroit, LLC, a Michigan 
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limited liability company (“Partners”), Innovo Opportunity Fund III, LLC, a Delaware limited 
liability company (“IO Fund”) and Gateway Parcel A Investors, LLC, a Michigan limited liability 
company (“Investors”) and all of which are Controlled collectively by Brian Mullally, Richard 
“Trae” Allman III, and Jay Gudebski, who also control the Sponsor Member (collectively, the 
Sponsor Member, Partners, IO Fund and Investors, together with such individuals, being the 
“Sponsors”). 

G. Pursuant to the Contribution and Exchange Agreement (as defined below) 
agreements among Partners, IO Fund and Investors (collectively, the “Sponsors Holding 
Entities”) and the Company, in exchange for a portion of the equity previously contributed by the 
Sponsors through the Project Owner and the other Sponsors Holding Entities for the development 
and renovation of the Project, additional costs and expenses and for working capital (collectively, 
the “Contributed Equity”), the Company has collected subscription documents from the 
Sponsors Holding Entities pursuant to which such investors have agreed to purchase Class A 
Interests of the Company by contributing their prior equity in the Project Owner as their respective 
Capital Contributions (as defined below), all as set forth on Schedule A attached hereto. 

H. Pursuant to the Platform Agreement (as defined below), the Company has collected 
subscription documents from certain investors (the “Platform Investors”), pursuant to which the 
Platform Investors have agreed to purchase Class B Interests of the Company as set forth on 
Schedule A hereto, all of the proceeds of which will be used to fund the redemption from Investors 
a portion of the equity contributed pursuant to the Contribution and Exchange Agreement, 
representing a portion of equity previously contributed by such Sponsor or Affiliates of such 
Sponsor to the Project Owner and the other Sponsors Holding Entities, in the amount raised from 
the purchase of Class B Interests by the Platform Investors, with the remaining value of such equity 
previously contributed by the Sponsors to the Project Owner or the other Sponsors Holding Entities 
being represented by such Class A Interests. 

I. To fund the construction, development and renovation of the Project, the Real Estate 
Company has obtained, from CMTG Lender 56 LLC (the “Lender”), a $79,600,000 credit facility, 
consisting of a $63,680,000 senior loan (the “Senior Loan”) secured by a mortgage on the Project 
and a $15,920,000 mezzanine loan (the “Mezzanine Loan”; the Senior Loan and the Mezzanine 
Loan being collectively, the “Loan”) secured by the Sponsors’ ownership interests in the Real 
Estate Company and the Loan guaranteed by the Sponsors through individual guarantees of 
Messrs. Gudebski, Mullally and Allman, as to both Project completion and certain so called carve-
outs. 

J. Pursuant to the Platform Agreement (as defined below), RM Technologies (as 
defined below) will provide certain administrative services to the Company.   

K. In order to permit the consummation of the foregoing transactions, the parties 
hereto now desire to enter into this Agreement, upon such terms and conditions as are hereinafter 
set forth to amend, completely restate and supersede the Original LLC Agreement in its entirety, 
to set forth the rights, duties and obligations of the Members of the Company and the governance 
of the Company. 
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AGREEMENT 

In consideration of the foregoing recitals and the mutual agreements and representations 
set forth herein, the parties, intending to be legally bound, agree as of the Effective Date as follows: 

ARTICLE 1 
DEFINITIONS 

For purposes of this Agreement, the following terms shall have the following respective 
meanings: 

“Act” means the Delaware Limited Liability Company Act, as amended. 

“Additional Capital Contribution” has the meaning ascribed to that term in Section 4.6. 

“Administrative Services” has the meaning ascribed to that term in ARTICLE 8. 

“Affected Member” has the meaning ascribed to that term in Section 11.2. 

“Agreement” has the meaning set forth in the preamble to this Agreement. 

“Affiliate” means, when used with reference to a specified person, (i) any person directly 
or indirectly controlling, controlled by or under common control with the specified person; (ii) any 
trust or foundation to which the specified person has made a majority of the grants, donations or 
contributions received by that trust or foundation; (iii) a person owning or controlling ten percent 
or more of the outstanding voting securities of the specified person; (iv) any officer, director, 
general partner, manager or trustee of the specified person; and (v) if the specified person is an 
officer, director, general partner, manager or trustee, any corporation, partnership, limited liability 
company or trust for which the specified person acts in any such capacity. 

“Annual Budget” means the annual budget for the Company’s operations prepared by the 
Managing Member. 

“Assignment” has the meaning ascribed to that term in Section 11.1. 

“Available Cash” means all cash funds of the Company on hand from time to time whether 
from the lease of space, or otherwise after:  (a) payment of all Company Expenses (except the RM 
Admin Fee) that are due and payable as of such date; (b) provision for the payment of all Company 
Expenses that the Company is obligated to pay within 90 days of such date; and (c) provision for 
all reserves reasonably established by the Managing Member from time to time during such period 
for future Company Expenses. 

“Business Plan” means the plan set forth in Exhibit B attached hereto setting forth the 
goals and objectives of the Company for the Property, including the Annual Budget, as the same 
may be amended or replaced from time to time by the Managing Member in its discretion. 

“Capital Account” means, with respect to any Member, the capital account which the 
Company establishes and maintains for such Member pursuant to Section 4.2. 



 

 4 
 

“Capital Contribution” means, with respect to any Member, the amount of money and 
the initial Gross Asset Value of any property (other than money) contributed, or deemed 
contributed, by such Member to the Company (net of any liabilities secured by such property or to 
which such property is otherwise subject), whether initially contributed or subsequently 
contributed as permitted hereby, but excluding loans designated as such and as described in Section 
4.6.. 

“Cause Event” has the meaning ascribed to that term in Section 11.4.1(b).  

“Class A Interest Available Cash” has the meaning ascribed to that term in Section 6.1 

“Class A Interests” has the meaning ascribed to that term in Section 3.1.  

“Class B Interest Available Cash” has the meaning ascribed to that term in Section 6.1 

“Class B Interests” has the meaning ascribed to that term in Section 3.1. 

“Class A Members” means the Members holding Class A Interests, which as of the 
Effective Date, are only the Sponsors Holding Entities. 

“Class B Members” means Members holding Class B Interests, each of which has 
subscribed to a Class B Interest pursuant to the terms of the Platform Agreement and is included 
in the definition of Platform Investors. 

“Class Percentage” means, with respect to each Member as of the date such Member’s 
Class Percentage is calculated, the percentage obtained by dividing the number of Class A Interests 
or Class B Interests held by such Member by the total number of outstanding Class A Interests or 
Class B Interests, respectively. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Company” has the meaning set forth in the preamble to this Agreement. 

“Company Expenses” means the expenses of the Company set forth in Section 7.1. 

“Contributed Equity”  has the meaning ascribed to that term in the Recitals. 

“Contribution and Exchange Agreement” means that certain contribution and exchange 
agreement dated the Effective Date among the Sponsors Holding Entities, respectively, and the 
Company pursuant to which the interests of the Sponsors Holding Entities in and to the Real Estate 
Company were contributed to the Partnership in exchange for Class A Interests or cash or a 
combination of Class A Interests and cash.   

“Damages” means any and all damages, disbursements, suits, claims, liabilities, 
obligations, judgments, fines, penalties, charges, amounts paid in settlement, expenses, costs and 
expenses (including, without limitation, attorneys’ fees and expenses) arising out of or related to 
litigation or any investigation or proceeding by any Governmental Authority and interest on any 
of the foregoing. 
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“Depreciation” means, for each Fiscal Year or part thereof, an amount equal to the 
depreciation, amortization or other cost recovery deductions allowable for U.S. Federal income 
tax purposes with respect to any of the Partnership’s property for such period, except that, if the 
“book value” (as determined for purposes of maintaining the Partners’ Capital Accounts under 
Regulation Section 1.704-1(b)) of any property differs from its adjusted basis for U.S.  Federal 
income tax purposes at the beginning of such Fiscal Year or other applicable period, Depreciation 
for such Fiscal Year or other applicable period shall be an amount that bears the same ratio to such 
book value as the U.S.  Federal income tax depreciation, amortization or other cost recovery 
deduction for such period bears to such adjusted tax basis; provided, however, that, in the case of 
any asset that has an adjusted basis of zero for U.S.  Federal income tax purposes, depreciation, 
amortization or other cost recovery deductions shall be determined by the General Partner using 
any reasonable method. 

“Effective Date” has the meaning set forth in the preamble to this Agreement. 

“Effective Gross Income” as used herein shall mean the aggregate amount of all cash 
revenues received and actually collected from the operation of the Project including, without 
limitation, (i) tenant rentals (including common area maintenance charges, escalation, percentage 
rent, if any) collected and any other fees and charges collected pursuant to leases, occupancies or 
use of the Project; (ii) security deposits forfeited by tenants during the term hereof, but only to the 
extent that such forfeiture amounts are applied to offset rents or other amounts due from a tenant 
that relate to a period that falls within the term of this Agreement; (iii) vending machines and 
garage income, if applicable; and (iv) license and storage fees, if applicable. 

“Event of Termination” has the meaning ascribed to that term in Section 13.1. 

“Fair Market Value” as to any property on any date, the fair market value of such property 
on such date as determined in good faith by the Managing Member. 

“Fiscal Year” has the meaning ascribed to it in Section 2.7. 

“Gross Asset Value” as used herein shall mean, with respect to any asset, such asset’s 
adjusted basis for federal income tax purposes, except as follows: 

(i) the initial Gross Asset Value of any asset contributed by a Member to the Company 
shall be such asset’s gross fair market value (as agreed to by the Managing 
Member) at the time of such contribution; 

(ii) the Gross Asset Values of the Company’s assets shall be adjusted to equal their 
respective fair market values, as reasonably determined by the Managing Member, 
upon the events and in the manner specified in Regulations Section 1.704-
1(b)(2)(iv)(f); 

(iii) the Gross Asset Value of any item of Company assets distributed to a Member shall 
be adjusted to equal the gross fair market value (taking Code Section 7701(g) into 
account) of such asset on the date of distribution; and 
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(iv) in the case of any asset that has a Gross Asset Value that differs from its adjusted 
tax basis, the Gross Asset Value shall be adjusted by the amount of depreciation, 
depletion and amortization calculated for purposes of the definitions of Profit and 
Loss rather than the amount of depreciation, depletion and amortization determined 
for U.S.  federal income tax purposes.  

“Initial Capital Contributions” has the meaning ascribed to that term in Section 4.1. 

“Interests” has the meaning ascribed to that term in Section 3.2. 

“IRR” means as of any date of a cash distribution to any one or more Members, a specified 
internal rate of return that, when used as a discount rate, causes the net present value of the 
cumulative distributions made to such Member to equal the net present value of the Capital 
Contributions funded by such Member. For purposes of this definition, each Capital Contribution 
funded by a Member shall be deemed made, and each distribution of cash (including any return of 
a Capital Contribution) received by such Member on account of Capital Contributions shall be 
deemed to have been received, as of the date actually made or received. This calculation shall be 
made using Microsoft Excel XIRR Function (or any successor software program). For purposes of 
this definition, net present value shall be determined using annual compounding periods. As an 
illustration, a Member has earned an IRR of x percent on an initial investment of y dollars when 
the net present value of all cash receipts and payments with respect to such initial investment, 
discounted at an interest rate of x percent, is equal to y. 

“Loan” has the meaning ascribed to it in the Recitals, and which consists of the Senior 
Loan and the Mezzanine Loan, as such terms are defined in the Recitals and which is documented 
by the Loan Documents. 

“Loan Documents” means such documents that evidence, govern, or secure the Loan, or 
any replacement or refinancing thereof, including, without limitation, those documents executed 
by the Company in favor of CMTG LENDER 56, LLC, a Delaware limited liability company, its 
successors and assigns  entered into pursuant to a Mezzanine Loan Agreement with respect to the 
Mezzanine Loan and certain loan documents mentioned therein. 

“Liquidator” has the meaning ascribed to that term in Section 13.2. 

“Majority-in-Interest” means Members holding more than fifty percent (50%) of the 
outstanding Interests held by all Members. 

“Managing Member” has the meaning set forth in the preamble to this Agreement. 

“Members” has the meaning set forth in the preamble to this Agreement and means 
collectively the holders of the Class A Interests and the holders of the Class B Interests. 

“Memorandum” means that certain Private Placement Memorandum dated November 
2022 delivered to potential investors in Class B Interests in connection with the sale to such 
investors of such Interests in the Company. 
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“Outside Accountants” means any independent public accountants regularly engaged by 
the Company to prepare its tax returns or compile, review or audit its financial statements. 

“Operating Plan and Budget” has the meaning ascribed to it in Section 9.3. 

“Ownership Percentage” means, with respect to any Member, the percentage obtained by 
dividing such Member’s Capital Contribution by the aggregate Capital Contributions of all 
Members to the Company. 

“Person” means an individual, a partnership (general, limited or limited liability), a 
corporation, a limited liability company, an association, a joint stock company, a trust, a joint 
venture, an unincorporated organization, or a governmental, quasi governmental, judicial or 
regulatory entity or any department, agency or political subdivision thereof. 

“Platform” means that Internet-based website located at www.realtymogul.com which 
permits issuers to connect with prospective investors. 

“Platform Agreement” means that certain Technology Services Agreement dated August 
3, 2022 by and between Innovo Development Group, LLC, an Affiliate of the Company and of the 
Sponsors, and RM Technologies. 

“Platform Investors”  has the meaning ascribed to that term in the Recitals. 

 “Preferred Return” means a return on the Unrecovered Capital Contributions balance of 
a Partner, equal to eight percent (8%) per annum preferred return, compounded annually. The 
Preferred Return shall be determined separately for each Partner based on such Partner’s 
Unrecovered Capital Contributions. 
 

“Project Entities”  has the meaning ascribed to that term in the Recitals.  

“Project Owner” has the meaning ascribed to that term in the Recitals. 

“Profits” and “Losses” mean for each Fiscal Year, Fiscal Period or other period, an amount 
equal to the Company’s taxable income or loss for such Fiscal Year, Fiscal Period or other period, 
determined in accordance with Code Section 703(a) (for this purpose, all items of income, gain, 
loss or deduction required to be stated separately pursuant to Code Section 703(a)(1) shall be 
included in taxable income or loss), with the following adjustments: 

(1) Any income of the Company that is exempt from federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this definition 
of “Profits” and “Losses” shall be added to such taxable income or loss; 

(2) Any expenditures of the Company described in Code Section 705(a)(2)(B) 
or treated as Code Section 705(a)(2)(B) expenditures pursuant to Treasury Regulations 
Section 1.704-1(b)(2)(iv)(i) and not otherwise taken into account in computing Profits or 
Losses pursuant to this definition of “Profits” and “Losses” shall be subtracted from such 
taxable income or loss; 
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(3) In the event the Gross Asset Value of any Company asset is adjusted 
pursuant to subparagraphs (ii) or (iii) of the definition of “Gross Asset Value,” the amount 
of such adjustment shall be taken into account as gain or loss from the disposition of such 
asset for purposes of computing Profits or Losses; 

(4) Gain or loss resulting from any disposition of property with respect to which 
gain or loss is recognized for federal income tax purposes shall be computed by reference 
to the Gross Asset Value of the property disposed of, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value; 

(5) In lieu of the depreciation, amortization, and other cost recovery deductions 
taken into account in computing such taxable income or loss, there shall be taken into 
account Depreciation for such Fiscal Year; 

(6) To the extent an adjustment to the adjusted tax basis of any Company asset 
pursuant to Code Section 734(b) is required pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m)(4) to be taken into account in determining Capital Accounts as a 
result of a distribution other than in complete liquidation of a Member’s Interests, the 
amount of such adjustment shall be treated as an item of gain (if the adjustment increases 
the basis of the asset) or loss (if the adjustment decreases the basis of the asset) from the 
disposition of the asset and shall be taken into account for purposes of computing Profits 
or Losses; and 

(7) Notwithstanding any other provision of this definition of “Profits” and 
“Losses,” any items that are specially allocated pursuant to Section 5.2 shall not be taken 
into account in computing Profits and Losses. 

“Promoted Distributions” means certain distributions to the Sponsor Member of Class B 
Interest Available Cash pursuant to Section 6.1.2(c)-(d) of this Agreement. 

“Real Estate Company”  has the meaning ascribed to that term in the Recitals. 

“Regulations” means the Income Tax Regulations promulgated under the Code, as such 
regulations may be amended from time to time (including corresponding provisions of succeeding 
regulations). 

“Removal Notice” has the meaning ascribed to that term in Section 11.4. 

“RM Admin Fee” has the meaning ascribed to that term in Section 7.3.6. 

“RM Technologies” means RM Technologies, LLC, a California limited liability 
company. 

“Special Distributions” has the meaning ascribed to that term in Section 4.7. 

“Sponsor Member” has the meaning set forth in the preamble to this Agreement and, 
under the terms and conditions set forth in this Agreement, holds no Class A Interests or Class B 
Interests and instead is entitled only to be the recipient of the Promoted Distributions. 
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“Sponsors” has the meaning set forth in the Recitals to this Agreement. 

“Sponsors Holding Entities” has the meaning set forth in the Recitals to this Agreement. 

“Substitute Member” has the meaning ascribed to that term in Section 11.3. 

“Technology Solutions Licensing Fee” has the meaning ascribed to that term in Section 
7.3.2. 

 “Unrecovered Capital Contributions” means, with respect to each Partner, the total 
amount of Capital Contributions made from time to time by such Partner reduced by the 
cumulative amount of distributions to such Partner pursuant to Section 6.1.2. 

 

ARTICLE 2 
ORGANIZATION 

 Formation and Continuation.  The Company was formed pursuant to the provisions 
of the Act upon the filing of the Company’s Certificate of Formation with the office of the 
Secretary of State of the State of Delaware.  The Managing Member and the Members hereby 
agree to continue the Company as a limited liability company under the Act, upon the terms and 
subject to the conditions set forth in this Agreement.  Neither the Managing Member nor any 
Member shall take any action inconsistent with the status of the Company as a limited liability 
company under the Act.  The Managing Member is hereby authorized to file such other documents 
and to take such other action as may be required or appropriate to comply with the requirements 
of the Act or the laws of any other jurisdiction in which the Company may conduct business or 
own property.  This Agreement amends, completely restates and supersedes the Original LLC 
Agreement in its entirety and sets forth the relative rights, powers, duties and obligations of the 
Members with respect to the Company. For federal (and as applicable state and local) income tax 
purposes, pursuant to Rev. Rul. 66-264, the parties intend to treat the Company as the continuation 
of the Project Owner.  

 Name; Principal Place of Business.  Unless and until amended in accordance with 
this Agreement and the Act, the name of the Company will continue to be “Detroit Gateway Joint 
Venture LLC.” The principal place of business of the Company shall be 155 Garland Street, Suite 
103, Traverse City, Michigan 49684, or such other place or places as the Managing Member from 
time to time determines. 

 Term.  The Company’s existence commenced on the date of filing of the Certificate 
Formation and shall continue until dissolved and liquidated pursuant to the provisions of 
ARTICLE 10. 

 Registered Delaware Office and Agent.  The Company shall maintain a Delaware 
registered office and an agent for service of process in the State of Delaware as required by the 
Act.  If the registered agent ceases to act as such for any reason, the registered office changes or 
the Managing Member otherwise determines to change any such office or agent, then the 
Managing Member shall designate a replacement registered office or agent, as the case may be.  
As of the date of this Agreement, the address of the registered office of the Company in the State 
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of Delaware is c/o The Corporation Trust Company, 1209 Orange Street, in the City of 
Wilmington, County of New Castle, Delaware 19801 and the name and address of the registered 
agent of the Company for service of process on the Company in the State of Delaware is The 
Corporation Trust Company, 1209 Orange Street, in the City of Wilmington, County of New 
Castle, Delaware 19801. 

 Schedule of Members.  The Members are set forth on Schedule A, as may be 
hereinafter revised by the Managing Member to reflect the issuance of additional Interests, the 
transfer of Interests or the admission of new Members. 

 Purpose of Company.  

2.6.1 The purpose to be conducted or promoted by the Company is to engage in 
the following activities: 

(i) the ownership of one hundred percent (100%) of the membership 
interests in the Real Estate Company, namely Innovo-Gateway Parcel A, LLC, a 
Delaware limited liability company, its successors and assigns, which is the owner of 
those certain land and improvements located at 12601 and 12701 Southfield Road, 
Detroit, Michigan included in the Project and its management and control; and 

(ii) to engage in any lawful act or activity and to exercise any powers 
permitted to limited liability companies organized under the laws of the State of Delaware 
that are related or incidental to and necessary, convenient or advisable for the 
accomplishment of the above-mentioned purposes.  

(b)  The Company is hereby authorized to execute, deliver and perform, and the 
Managing Member or any member of the Managing Member’s board of managers (a “Manager”) 
or officer on behalf of the Company (an “Officer”) is hereby authorized to execute and deliver, 
and all certificates or financing statements contemplated thereby or related thereto, all without any 
further act, vote or approval of any other Person notwithstanding any other provision of this 
Agreement, the Act or applicable law, rule or regulation, subject nevertheless to Section 9.2. The 
foregoing authorization shall not be deemed a restriction on the powers of the Member or any 
Officer or Manager to enter into other agreements on behalf of the Company in accordance with 
this Agreement and applicable law.  

 Fiscal Year.  The Company’s fiscal year shall commence on January 1 of each 
calendar year and end on December 31 of such calendar year (the “Fiscal Year”). 

ARTICLE 3 
MEMBERSHIP AND INTERESTS 

 Members.  Members’ interests in the Company (other than the interest of the 
Managing Member and Sponsor Member) are designated as “Class A Interests” or “Class B 
Interests,” the holders of which are, respectively, the “Class A Members” or the “Class B 
Members.” The interest of the Managing Member in the Company is neither a Class A Interest 
nor a Class A Interest but is limited as is set forth in this Agreement to being an entitlement to the 
Promoted Distributions, on the terms and conditions as set forth in this Agreement. Schedule A 
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shall be amended from time to time to reflect the admission of any Member or the removal, 
withdrawal, expulsion, retirement or death of any Member or the receipt by the Company of notice 
of any change of name of a Member. 

 Interests.  Interests shall mean an ownership interest in the Company representing 
a Capital Contribution by a Member and includes any and all benefits to which the holder of such 
a Interests may be entitled as provided in this Agreement, together with all obligations of such 
Person to comply with the terms and provisions of this Agreement.  Interests shall be designated 
as Class A Interests or Class B Interests and shall be equal to the Member’s Ownership Percentage. 

3.2.1 Class A Interests.  Class A Interests (i) shall be entitled to distributions 
pursuant to Sections 6.1.1 and 13.2, and (ii) shall be entitled to vote or grant or withhold consents 
on any Company matter for which Class A Members may vote or grant or withhold consent, as 
provided for in this Agreement. 

3.2.2 Class B Interests.  Class B Interests (i) shall be entitled to distributions 
pursuant to Sections 6.1.2 and 13.2, and (ii) shall be entitled to vote or grant or withhold consents 
on any Company matter for which Class B Members may vote or grant or withhold consent, as 
provided for in this Agreement. 

3.2.3 Sponsor Member.  The Sponsor Member shall be entitled only to Promoted 
Distributions, subject to the terms and conditions of this Agreement. 

 Limited Liability.  The losses, debts, obligations and liabilities of the Company, 
whether arising in contract, tort or otherwise, shall be solely the losses, debts, obligations and 
liabilities of the Company.  None of the Members, the Managing Member, RM Technologies or 
any of their respective officers, directors, shareholders, partners, agents, employees and Affiliates, 
including, without limitation, any of the Sponsors (collectively, the “Related Persons”) shall be 
obligated personally for any such loss, debt, obligation or liability of the Company solely by reason 
of being a Member, acting as a Managing Member, or being an Affiliate of any of them. 

 Outside Interests of Members, Conflicts.  (i) Any Member (in its capacity as such), 
Managing Member, and their respective Affiliates, including, without limitation, any of the 
Sponsors, shall have the right to engage in and/or possess an interest in any other business of any 
kind; (ii) neither the Company nor any such Member shall have or be entitled to any rights, solely 
by virtue of this Agreement, in and to such independent ventures or the income and profits derived 
therefrom, nor shall any such Member (in its capacity as such), Managing Member, or their 
respective Affiliates have any obligation whatsoever to offer, share or offer to share any business 
opportunity of any kind to the Company or any other Member; and (iii) the Members each hereby 
waive any and all rights and claims which they may otherwise have against such other Related 
Person as a result of such activities. 

 Members Are Not Agents.  Pursuant and subject to the provisions of ARTICLE 9, 
the management of the Company is vested in the Managing Member. No other Member nor RM 
Technologies (except as specifically provided in the Platform Agreement), acting solely in the 
capacity of a Member or as RM Technologies pursuant to the Platform Agreement, respectively, 
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is an agent of the Company nor can any Member or RM Technologies in such capacity bind nor 
execute any instrument on behalf of the Company. 

 Voting Rights.  Except as specifically provided in this Agreement or required by 
law, in all matters in which a vote of the Members is required, the vote of Members holding a 
Majority-in-Interest shall be sufficient to authorize or approve such act.  Class A Members and 
Class B Members vote pari passu.  A Member shall not have any duties, fiduciary or otherwise, 
to the Company or any other Member, other than the contractual obligations of such Member set 
forth herein. 

 Meetings of Members.  Members are not required to hold meetings, and to the 
extent required by this Agreement or pursuant to the Act, decisions may be reached through one 
or more informal consultations followed by agreement among a Majority-in-Interest or by a written 
consent by a Majority-in-Interest.  The Managing Member shall promptly and timely notify the 
Members of any action with respect to which the Members have a right to consent.  If any Member 
fails to object in writing within fifteen (15) business days of such notice, such failure to timely 
object shall be deemed consent from such Member.  Unless the consents of all Members entitled 
to vote have been solicited in writing, prompt notice shall be given of the taking of any action 
approved by less than unanimous written consent to those Members entitled to vote who have not 
consented in writing.  In the event that Members wish to hold a formal meeting for any reason, the 
procedures set forth in the Act shall apply. 

 Loan Terms.  The Members acknowledge that as of the Effective Date of this 
Agreement, although the Loan as already been obtained by the Company and is documented by 
the Loan Documents, in connection with the Project the Loan may be further amended on terms 
that have not yet been determined and the Members further acknowledge and agree that the 
Company, acting, among other things, as the sole member of the Real Estate Company and in its 
sole discretion, has the authority to execute additional Loan Documents with respect to the Project 
in a principal amount that is more than or less than the current aggregate principal amount of 
$63,680,000 for the Senior Loan and $15,920,000 for the Mezzanine Loan. 

 Persons Eligible to be Members. Anything herein to the contrary notwithstanding, 
no Member or partner in any Member nor any owner of a direct or indirect interest in any Member 
may be one or more of the following and any purported assignment to any of them shall be null 
and void:  (1) is listed on any Government Lists (as defined below), (2) is a person who has been 
determined by competent authority to be subject to the prohibitions contained in Presidential 
Executive Order No. 13224 (Sept. 23, 2001) or any other similar prohibitions contained in the 
rules and regulations of OFAC (as defined below) or in any enabling legislation or other 
Presidential Executive Orders in respect thereof, (3) has been previously indicted for or convicted 
of any felony involving a crime or crimes of moral turpitude or for any Patriot Act Offense (as 
defined below), or (4) is not currently under investigation by any governmental authority for 
alleged criminal activity.  For purposes hereof, the term “Patriot Act Offense” means any violation 
of the criminal laws of the United States of America or of any of the several states, or that would 
be a criminal violation if committed within the jurisdiction of the United States of America or any 
of the several states, relating to terrorism or the laundering of monetary instruments, including any 
offense under (a) the criminal laws against terrorism; (b) the criminal laws against money 
laundering, (c) the Bank Secrecy Act, as amended, (d) the Money Laundering Control Act of 1986, 
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as amended, or the (e) Patriot Act.  Patriot Act Offense also includes the crimes of conspiracy to 
commit, or aiding and abetting another to commit, a Patriot Act Offense.  For purposes hereof, the 
term “Government Lists” means (x) the Specially Designated Nationals and Blocked Persons Lists 
maintained by Office of Foreign Assets Control (“OFAC”), (y) any other list of terrorists, terrorist 
organizations or narcotics traffickers maintained pursuant to any of the Rules and Regulations of 
OFAC that Lender notified Borrowers in writing is now included in Governmental Lists, or (z) 
any similar lists maintained by the United States Department of State, the United States 
Department of Commerce or any other government authority or pursuant to any Executive Order 
of the President of the United States of America that becomes included in Governmental Lists and 
(d) the persons admitted to such entity are approved in advance of their admission by the Managing 
Member in its sole but reasonable discretion. 

ARTICLE 4 
CAPITAL CONTRIBUTIONS AND CAPITAL ACCOUNTS 

 Initial Capital Contributions.  Each of the Members has acquired such Member’s 
respective Interests and Ownership Percentage, including the establishment of a Capital Account, 
if applicable, as consideration for the initial Capital Contribution made by such Member as set 
forth on Exhibit A attached hereto, pursuant to Contribution and Exchange Agreements by Class 
A Members and subscription agreements through the Platform by Class B Members (the “Initial 
Capital Contributions”). For avoidance of doubt, because the Special Distributions will be 
treated as a disguised sale under Code Section 707, the Class B Members will have Capital 
Accounts equal to a proportionate amount of the Capital Account of Investors relating to its 
partnership interest being sold for federal income tax purposes. 

 Capital Accounts.  The Company shall establish an individual Capital Account for 
each Member.  The Company shall determine and maintain each Capital Account in accordance 
with Treasury Regulations Section 1.704-1(b)(2)(iv).  If a Member transfers all or a part of its, his 
or her Interests in accordance with this Agreement, such Member’s Capital Account attributable 
to the transferred Interests shall carry over to the new owner of such Interests pursuant to Treasury 
Regulations Section 1.704-1(b)(2)(iv)(l).  The Managing Member shall adjust the Gross Asset 
Values of all Company assets to equal their respective gross fair market values pursuant to 
Paragraph (ii) of the definition of Gross Asset Value herein and Treasury Regulation Section 
1.704-1(b)(2)(iv)(f). 

 No Interest on Capital Accounts.  No Member shall be entitled to receive any 
interest on a Member’s Capital Contributions. 

 No Withdrawal of Capital Contributions.  Except upon dissolution and liquidation 
of the Company, but subject to this Agreement and applicable law, no Member shall have the right 
to withdraw a Member’s Capital Contribution, or any part thereof.  Except as set forth in ARTICLE 
6 and ARTICLE 13, there is no agreement, nor time set, for the return of any Capital Contribution 
of any Member.  A Member shall look solely to the assets of the Company for the return of such 
Member’s Capital Contributions, and if the assets remaining after the payment or discharge of the 
debts and liabilities of the Company are insufficient to return a Member’s Capital Contributions, 
the Members shall have no recourse against the Managing Member or any other Member for such 
insufficiency. 
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 No Obligation to Restore Negative Balances in Capital Account.  No Member shall 
have an obligation, at any time during the term of the Company or upon or following its liquidation, 
to pay to the Company or any other Member or third party an amount equal to any part or all of 
the negative balance in such Member’s Capital Account. 

 Capital Calls.  No additional capital contributions shall be required of the Members 
following the Initial Capital Contribution, nor can a Member’s failure to make any such additional 
capital contributions be deemed a breach of this Agreement.  However, the Managing Member, in 
its sole discretion, may request in writing additional capital Contributions from the Members to 
meet any anticipated needs of the Company (“Additional Capital Contributions” and, together 
with the Initial Capital Contributions, the “Capital Contributions”).  If requested by Managing 
Member in its sole discretion, such Additional Capital Contributions shall, initially, be requested 
in proportion to the Members’ respective Ownership Percentage in the Company.  If requested by 
the Managing Member, the Members shall be allowed 10 days to submit their Additional Capital 
Contribution, and to the extent any Member has not fully made an requested Additional Capital 
Contribution within 10 days after the request therefor by the Managing Member, then the Member 
no longer has a right to make such Additional Capital Contribution, and the Managing Member (i) 
may (but is not required to) allow other Members who have already fully made Additional Capital 
Contributions to make further Additional Capital Contributions, in a manner and in such 
proportions as may be reasonably prescribed by the Managing Member; (ii) may allow the 
Company, the Managing Member, an Affiliate of Managing Member, or a Member to advance all 
or a portion of the shortfall to the Company as a loan bearing interest at a rate of up to twelve 
percent (12%) per annum and having an initial term each as determined by the Managing Member 
(the terms of such loan and who is chosen as the lender shall be at the sole discretion of the 
Managing Member); and/or (iii) may admit new Members on the same terms as herein provided, 
who contribute all or a portion of the shortfall to the Company, provided, however, that the 
admission of any Member pursuant to this Section shall comply with and be subject to the terms 
of this Agreement.  Each Member’s Ownership Percentage and Interests in the Company shall be 
automatically adjusted to reflect the admission of any new Member and/or the receipt of Additional 
Capital Contributions from existing Members (excluding loan advances) or to give effect to any 
other transaction permitted under this Agreement and, notwithstanding anything herein to the 
contrary, such adjustments and amendments shall not require any additional consent of any 
Member.  The failure of any Member(s) to make Additional Capital Contributions shall be limited 
to such Member(s) suffering 1:1 dilution of their respective Ownership Percentage and Interests. 
The provisions of this Agreement, including this Section 4.6, are intended to benefit the Members 
and, to the fullest extent permitted by law, shall not be construed as conferring any benefit upon 
any creditor of the Company (other than the Company or any Related Person under the 
circumstances set forth in ARTICLE 12) (and no such creditor of the Company shall be a third-
party beneficiary of this Agreement) and the Members shall not have any duty or obligation to any 
creditor of the Company to make any contribution to the Company or to issue any call for capital 
pursuant to this Agreement.  

 Special Distributions in Return of Capital.   The Managing Member shall cause the 
Company to make one or more special distributions (“Special Distributions”) to Investors, one 
of the Sponsors Holding Entities, out of the cash proceeds from the sale of Class B Interests in the 
Offering and in connection with the Contribution and Exchange Agreement with Investors, the 
aggregate amount not to exceed the lesser of (a) Seven Million Three Hundred Seventy Thousand 
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Dollars ($7,370,000), which represents the proceeds obtained from the Expected Offering Size of 
the Offering (as such terms are defined in the Memorandum), or if applicable, (X) any lesser 
amount of such proceeds between the Expected Offering Size and the Minimum Offering Size (as 
defined in the Memorandum) or (Y) any greater amount of such proceeds between the Expected 
Offering Size and the Maximum Offering Size (as defined in the Memorandum), and (B) the cash 
proceeds from the sale of Class B Interests in the Offering less (i) organizational expenses and 
other expenses of the Company as provided in Section 7.4 , and (ii) reserves, in such amounts as 
the Managing Member shall determine in its sole discretion. It is the intention of the parties that 
such contributions and resulting Special Distributions will be treated as a disguised sale, under 
Code Section 707, of such Investors’ interests in the Company (which is the continuation for 
income tax purposes of the Project Owner) to the acquirers of the Class B Interest, and accordingly, 
any basis adjustment as a result of such purchase shall be accounted for by an election under Code 
Section 754 (to extent such election is made), to apply the provisions of Code Section 743. 

ARTICLE 5 
ALLOCATION OF PROFITS AND LOSSES 

 Allocations of Profits and Losses. 

5.1.1 For each fiscal year of the Company, after adjusting each Member’s Capital 
Account for all Capital Contributions and distributions during such fiscal year and all special 
allocations pursuant to Section 5.2 with respect to such fiscal year, all Profits and Losses (other 
than Profits and Losses specially allocated pursuant to Section 5.2) shall be allocated to the 
Members’ Capital Accounts in a manner such that, as of the end of such fiscal year, the Capital 
Account of each Member (which may be either a positive or negative balance) is equal to (a) the 
amount that would be distributed to such Member, determined as if the Company were to sell all 
of its assets for the Gross Asset Value thereof, pay all liabilities allocable to such assets according 
to their terms (limited, with respect to each nonrecourse liability, to the Gross Asset Value of the 
assets securing such liability) and distribute the proceeds thereof pursuant to Section 13.2, hereof, 
minus (b) the sum of (i) such Member’s share of Partnership Minimum Gain (as determined 
according to Regulation Section 1.704-2(d) and (g)(3)) and Partner Nonrecourse Debt Minimum 
Gain (as determined according to Regulation Section 1.704-2(i)) and (ii) the amount, if any, which 
such Member is treated as obligated to contribute to the capital of the Company as of the last day 
of such fiscal year. 

5.1.2 Notwithstanding anything to the contrary in this Section 5.1, the amount of 
items of Company expense and loss allocated pursuant to this Section 5.1 to any Member shall not 
exceed the maximum amount of such items that can be so allocated without causing such Member 
to have an Adjusted Capital Account Deficit at the end of any taxable year.  All such items in 
excess of the limitation set forth in this Section 5.1.2 shall be allocated first to Members who would 
not have an Adjusted Capital Account Deficit, pro rata in proportion to their Capital Account 
balances as adjusted in accordance with the definition of Adjusted Capital Account Deficit. 

 Special Allocations.  Except as otherwise provided, the following special 
allocations shall be made: 
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5.2.1 Qualified Income Offset.  If a Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Sections 1.704-l(b)(2)(ii)(d) (4), 
(5), or (6), or otherwise has an Adjusted Capital Account Deficit as of the end of a taxable year, 
items of Company income and gain shall be specially allocated to the Member in an amount and 
manner sufficient to eliminate, to the extent required by the Regulations, the Adjusted Capital 
Account Deficit of the Member as quickly as possible, provided that an allocation pursuant to this 
Section 5.2.1 shall be made only if and to the extent that such Member would have an Adjusted 
Capital Account Deficit after all other allocations provided for in this ARTICLE have been 
tentatively made as if this Section 5.2.1 were not in the Agreement. 

5.2.2 Minimum Gain Chargeback.  Notwithstanding the preceding provisions of 
this ARTICLE 5, except as otherwise provided in Regulation Section 1.704-2(f) if there is a net 
decrease in the Partnership Minimum Gain (as defined in Regulations Section 1.704-2(d)) during 
a fiscal year, each Member with a share of Partnership Minimum Gain shall be allocated items of 
Company income and gain for that year (and, if necessary, subsequent years), in accordance with 
Regulations Sections 1.704-2(f) and 1.704-2(j)(2)(i), in an amount equal to such Member’s share 
of the net decrease in the Partnership Minimum Gain.  This Section 5.2.2 is intended to comply 
with the minimum gain chargeback requirement in Regulations Section 1.704-2(f) and shall be 
interpreted consistently therewith. 

5.2.3 Partner Minimum Gain Chargeback.  Notwithstanding any other provision 
of this ARTICLE 5, except as otherwise provided in Regulation Section 1.704-2(i)(4) if there is a 
net decrease in the Partner Minimum Gain during a fiscal year, after the allocation required by 
Section 5.2.2, but prior to any other allocation for the year, each Member with a share of the Partner 
Minimum Gain shall be allocated items of Company income and gain for that year (and, if 
necessary, subsequent years), in accordance with Regulations Section 1.704-2(j)(2)(ii), in an 
amount equal to such Member’s share of the net decrease in the Partner Minimum Gain.  This 
Section 5.2.3 is intended to comply with the partner minimum gain chargeback requirement in 
Regulations Section 1.704-2(i)(4) and shall be interpreted consistently therewith. 

5.2.4 Partnership Nonrecourse Deductions.  Partnership Nonrecourse Deductions 
for each fiscal year shall be allocated among the Members in proportion to their Ownership 
Percentages. 

5.2.5 Partner Nonrecourse Deductions.  Notwithstanding anything to the contrary 
herein, Partner Nonrecourse Deductions for each fiscal year shall be allocated to the Member who 
bears the economic risk of loss with respect to the Nonrecourse Debt to which such Partner 
Nonrecourse Deductions are attributable in accordance with Regulations Section 1.704-2(i)(1). 

 Regulatory Allocations.  The allocations set forth in Section 5.2 (the “Regulatory 
Allocations”) are intended to comply with certain requirements of Regulations Section 1.704-l(b) 
and 1.704-2.  The Regulatory Allocations may not be consistent with the manner in which the 
Members intend to divide Company distributions.  Accordingly, subject to Section 9.1, the 
Managing Member on advice of tax counsel or independent accountant to the Company is hereby 
authorized to allocate Profits, Losses, and other items among the Members so as to prevent the 
Regulatory Allocations from distorting the manner in which Company Distributions will be made 
among the Members pursuant to Sections 6.1 and 13.2.  In general, the Members anticipate that 
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this will be accomplished by specially allocating other Profits, Losses, and items of income, gain, 
loss, and deduction among the Members so that the net amount of the Regulatory Allocations and 
such special allocations to each such Member is zero.  However, the Managing Member shall have 
discretion to accomplish this result in any reasonable manner permitted under Regulations Section 
1.704-1(b). 

 Other Allocations Rules.  Except as otherwise provided in this Agreement, all items 
of Company income, gain, loss, deduction and any other allocations not otherwise provided for 
shall be allocated among the Members in the same proportions as they share Profits or Losses, as 
the case may be, for the year. 

 Tax Allocations:  Code Section 704(c).  Income, gain, loss and deduction with 
respect to Company property shall be allocated among the Members for federal income tax 
purposes in accordance with the principles of Section 704(c) of the Code and the Regulations 
promulgated thereunder so as to take into account the variation, if any, between the adjusted tax 
basis of such property and its Gross Asset Value.  Subject to Section 9.1, any elections or other 
decisions relating to such allocations shall be made by the Managing Member in a manner that 
reasonably reflects the purpose and intention of this Agreement, and may include a decision to use 
the “traditional method” of allocation described in Regulation Section 1.704-3(b)(1).  Allocations 
pursuant to this Section are solely for purposes of federal, state and local income taxes and shall 
not affect, or in any way be taken into account in computing, any Member’s Capital Account or 
share of Distributions. 

 Tax Elections.  Subject to Sections 4.7 and 9.1, the Managing Member may in its 
sole discretion elect in accordance with Section 754 of the Code to adjust the basis of the assets of 
the Company for Federal income tax purposes in the event of a distribution of Company property 
as described in Section 734 of the Code or a transfer by any Member of its Interests as described 
in Section 734 of the Code. 

 Transfers.  If any Interests are transferred pursuant to and in compliance with 
ARTICLE 11 (or in connection with the Special Distributions pursuant to Section 4.7), Profits and 
Losses and other items allocable to the transferred Membership Interest shall be divided and 
allocated between the transferor and the transferee by taking into account their varying interest 
during the relevant period in accordance with Section 706(d) of the Code using any conventions 
permitted by law and reasonably selected by the Managing Member. 

ARTICLE 6 
DISTRIBUTIONS 

 Distributions of Available Cash.  Other than the Special Distributions made 
pursuant to Section 4.7, distributions of Available Cash shall be made on a quarterly basis within 
thirty (30) days after the end of each fiscal quarter unless reasonably determined otherwise by the 
Managing Member.  Available Cash shall first be apportioned among the Class A Members and 
the Class B Members, in proportion to their respective Ownership Percentage (the “Class A 
Interest Available Cash” and the “Class B Interest Available Cash,” respectively). 



 

 18 
 

6.1.1 Class A Member Distributions of Class A Interest Available Cash.  The 
Class A Interest Available Cash shall be distributed to the Class A Members without further 
apportionment.  

6.1.2 Class B Member and Sponsor Member Distributions of Class B Interest 
Available Cash.  The Class B Interest Available Cash shall be distributed to the Class B Members 
and the Sponsor Member in the order and priority set forth below; provided, however, that any 
distribution to a Class B Member pursuant to this Section 6.1.2 will be reduced by such Class B 
Member’s pro rata share of the RM Admin Fee accrued and payable to RM Technologies:  

(a) First, to each of the Class B Members, in proportion to their 
respective Class Percentages, until the Preferred Return accrued and unpaid as of the date of 
distribution on each such Class B Member’s respective Unrecovered Capital Contributions 
balance has been reduced to zero; 

(b) Second, to each of the Class B Members, in proportion to their 
respective Class Percentages, until each such Class B Member’s respective Unrecovered 
Capital Contributions balance has been reduced to zero; 

(c) Third, 80% to the Class B Members in proportion to their Class 
Percentages and 20% to the Sponsor Member, until the Class B Members have received a 
fifteen percent (15%) IRR; and 

(d) Thereafter, 65% to the Class B Members in proportion to their 
Class Percentages and 35% to the Sponsor Member. 

 Restrictions on Distributions.  The foregoing provisions of this ARTICLE 6 to the 
contrary notwithstanding, no distribution shall be made (a) if such distribution would violate any 
contract or agreement to which the Company is then a party or any law, rule, regulation, order or 
directive of any Governmental Authority then applicable to the Company, (b) to the extent that the 
Managing Member determines in good faith that any amount otherwise distributable should be 
retained by the Company to pay, or to establish a reserve for the payment of, any liability or 
obligation of the Company, whether liquidated, fixed, contingent or otherwise or (c) to the extent 
that the Managing Member reasonably determines that the cash available to the Company is 
insufficient to permit such distribution. 

 Withholding.  All amounts withheld or required to be withheld pursuant to the Code  
or any provision of any state, local, or foreign tax law with respect to any payment, distribution, 
or allocation to the Company or any Member and treated by the Code (whether or not withheld 
pursuant to the Code) or any such tax law as amounts payable by or in respect of any Member or 
any Person owning an interest, directly or indirectly, in such Member shall be treated as amounts 
distributed to the Member with respect to which such amount was withheld pursuant to this Section 
6.3 for all purposes under this Agreement.  The Managing Member is authorized to withhold from 
distributions, or with respect to allocations, to the Members and to pay over to any federal, state, 
local, or foreign government any amounts required to be so withheld pursuant to the Code or any 
provisions of any other federal, state, local, or foreign law and shall allocate any such amounts to 
the Member with respect to which such amount was withheld. Notwithstanding the foregoing, the 
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Managing Member may require, and with respect to a former Member, must require, such Member 
or former Member to deposit with the Company an amount equal to any tax or withholding to be 
paid by the Company with respect to such Member or former Member at least five (5) business 
days prior to the due date of such payment, so long as 10 days’ notice is provided.  

 Record Holders.  Any distribution of Company assets, whether pursuant to this 
ARTICLE 6 or otherwise, shall be made only to Persons who, according to the books and records 
of the Company, were the holders of record of Interests on the date determined by the Managing 
Member as of which the Members are entitled to any such distribution. 

 Final Distribution.  The final distributions following dissolution of the Company 
shall be made in accordance with the provisions of ARTICLE 13. 

ARTICLE 7 
EXPENSES 

 Expenses.  Except as set forth below, the Company shall pay or reimburse the 
Managing Member for all costs and expenses incurred by or on behalf of the Company or for its 
benefit in accordance with the Operating Plan and Budget (collectively, “Company Expenses”), 
including, but not limited to, all costs and expenses incurred in connection with Company 
operations, including payments to Affiliates for services provided by such Affiliates to the 
Company or on behalf of the Company, all third party out-of-pocket costs and expenses of 
custodians, paying agent, registrar, counsel and independent accountants, and any taxes, fees or 
other government charges levied against the Company, (ii) all costs incurred in connection with 
the preparation of or relating to reports made to the Members, (iii) all costs related to litigation 
involving the Company, directly or indirectly, including, without limitation, attorneys’ fees 
incurred in connection therewith, (iv) all costs related to the Company’s indemnification 
obligations set forth in Section 12.1, (v) all costs related to organization, and (vi) the allocable 
portion of expenses related to the general Director and Officer insurance and similar insurance 
policies maintained by Affiliates of the Managing Member. 

 Payment of Expenses.  In reasonable furtherance of the purposes hereof and 
expressly subject to the terms contained in Section 4.6, the Managing Member may (a) cause the 
Company to pay the Company Expenses out of the assets of the Company, (b) in accordance with 
Section 4.6, send written notice to each Member calling for Additional Capital Contributions in an 
amount equal to that Member’s share of the Company Expenses, or (c) pay the Company Expenses, 
in which case the Managing Member shall be entitled to reimbursement out of the liquid assets of 
the Company at any time the Managing Member deems appropriate. 

 Other Fees Payable by Company. 

7.3.1 Property Management Fee.  Managing Member shall, in its sole discretion, 
select a property manager for the Project (“Property Manager”), which Property Manager may 
be the Managing Member, an Affiliate thereof, or an unrelated third party.  The Company shall 
pay to Property Manager an annual property management fee not to exceed three percent (3.0%) 
of Effective Gross Income, payable on a monthly basis. 
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7.3.2 Technology Solutions Licensing Fees to RM Technologies.  Pursuant to the 
Platform Agreement, the Company shall pay to RM Technologies, LLC, a California limited 
liability company (“RM Technologies”), all fees, costs and expenses incurred and payable by the 
Company to RM Technologies for prospective investor onboarding services and the use by the 
Company of the Platform, as determined by the Managing Member, including, without limitation, 
the fees set forth in subsections (a) and (b) below (collectively, the “Technology Solutions 
Licensing Fee”), and the costs and expenses set forth in subsections (c) and (d) below: 

(a) A one-time fixed platform fee equal to fifteen thousand dollars 
($15,000); 

(b) A one-time fee equal to one thousand five hundred dollars 
($1,500) per each prospective investor approved by the Managing Member for certain 
onboarding services, including compiling subscription documents and providing investor 
questionnaires, know your customer (“KYC”) responses, and Rule 506(c) under the Securities 
Act of 1933, as amended, accreditation verification responses, for the Managing Member’s 
review and approval; 

(c) Reimburse RM Technologies for all expenses actually incurred, 
including:  (i) travel expenses expended to perform one site visit to the Project, (ii) third-party 
professional photography services for photographs to be used on the Platform, (iii) 
reimbursement for its third-party insurance consultant in the amount of $2,500, and (iv) any 
and all other out-of-pocket expenses directly relating to the prospective investor onboarding 
services as set forth in the Verification Services Agreement attached as Exhibit D to the 
Platform Agreement.  The aggregate fees reimbursed with respect to clauses (i) and (ii) shall 
not exceed $2,500; and 

(d) Such other fees as may be jointly approved by the Managing 
Member and RM Technologies. 

The Company and the Members acknowledge and agree that (i) none of RM Technologies nor 
any of its Affiliates are registered as a broker, dealer, investment adviser. or funding portal 
(except with respect to RM Adviser. LLC. (“RM Adviser”) which has no involvement in the 
transactions to be consummated by RM Technologies hereunder or pursuant to the Platform 
Agreement or contemplated herein and therein and solely for the purposes hereof, RM Adviser 
shall not be deemed an Affiliate of the Company or of RM Technologies); (ii) RM Technologies 
does not provide investment advice or recommend the purchase of any Interests or of the 
Company’s offerings with respect to the Project; and (iii) the Company’s use of the Platform, 
including any license to utilize the Platform and any related technology, software and supporting 
services, or any posting of any offering documents with respect to the Interests or the Project and 
all related information on the Platform does not constitute the approval of or endorsement by 
RM Technologies or any of its Affiliates of the Company’s securities offering with respect to 
the Interests or the Project or signify the suitability thereof in any manner. 

any manner. 
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7.3.3 Additional Fees to RM Technologies  Pursuant to the Platform Agreement, 
the Company will pay to RM Technologies a continuing annual administrative fee solely for RM 
Technologies’ performance of the Administrative Services, including access to the Platform, and 
licensing of intellectual property pursuant to the Technology Solutions Licensing Fee equal to One 
Hundred Twenty-Five Dollars ($125.00) for each Class B Member obtained through the Platform 
(the “RM Admin Fee”), divisible and payable quarterly; provided, however, that the RM Admin 
Fee shall be payable by the Company solely as an offset of distributions otherwise distributable to 
such Class B Members (pro rata in proportion to their respective Class Percentages) in accordance 
with the provisions of this Agreement.  Additionally, pursuant to the Platform Agreement, the 
Company shall reimburse RM Technologies for the following:  (i) marketing fees RM 
Technologies may incur with a third-party marketing agency not to exceed $35,000; and (ii) the 
actual third-party legal fees of RM Technologies incurred in connection with the Project in the 
aggregate amount not to exceed the sum of $15,000. 

 Managing Member Expenses.  The Company shall pay or reimburse the Managing 
Member or an Affiliate thereof for (i) the actual cost of goods and materials used for or by the 
Company, (ii) organizational expenses (including, without limitation, legal and accounting fees 
and costs) incurred to form the Company and prepare and file the Certificate of Formation, this 
Agreement, the Memorandum, the Contribution and Exchange Agreement, and any subscription 
agreements for the Class B Interests and to prepare any necessary tax returns or tax filings, and 
any out-of-pocket expenses incurred in order to market or obtain subscriptions for the Interests, 
and (iii) expenses incurred by the Managing Member and its Affiliates in the day-to-day oversight 
and management of the Project. 

ARTICLE 8 
ADMINISTRATIVE SERVICES 

RM Technologies shall have no rights with respect to the operation of the Company or 
otherwise hereunder, except as expressly provided herein.  RM Technologies, pursuant only to the 
Platform Agreement, shall be responsible for the following duties (and only the following duties) 
all of which are performed after the closing of the purchase and sale of the Class B Interests 
(collectively, the “Administrative Services”):  (i) affixing signatures to counter-sign Class B 
Member documents upon the approval of the Company or Managing Member, (ii) distributing to 
Class B Members of all annual tax forms (after receipt of same from the Company or Managing 
Member), (iii) processing distributions that are payable from the Company to the Class B 
Members, provided that, under no circumstances will any monies be deposited into any bank 
accounts controlled by RM Technologies, (iv) distributing quarterly reports to Class B Members 
(after receipt of same from the Company or Managing Member), and (v) distributing to Class B 
Members information concerning the performance of the Company and the Project (based on 
information from the Company or Managing Member).  RM Technologies shall not be responsible 
for (i) – (v) with respect to the Class A Members. 

ARTICLE 9 
MANAGEMENT 

 Management by Managing Member.   
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9.1.1 Except as otherwise provided in this ARTICLE 9, including Section 9.2, all 
aspects of the business and affairs of the Company shall be managed, and all decisions affecting 
the business and affairs of the Company shall be made, by the Managing Member, acting alone.   

9.1.2 The Managing Member is hereby authorized to execute all contracts, 
agreements and other documents or instruments affecting or relating to the business and affairs of 
the Company without execution or approval by the Members, including agreements with Affiliates 
for the provision of services to the Company or on behalf of the Company.  The Managing Member 
shall use reasonable efforts to carry out the business and affairs of the Company and shall devote 
such time to the Company as is necessary, in the sole and absolute discretion of the Managing 
Member, for the efficient operation of the business and affairs of the Company.  The initial 
Managing Member of the Company shall be Gateway Parcel Manager, LLC]. 

 Approval of Actions by Members.  Notwithstanding any other provision contained 
in this Agreement,  the following actions may not be undertaken by the Managing Member without 
the approval of a Majority-in-Interest of the Members: 

9.2.1 materially changing the nature of the Company’s business; 

9.2.2 altering or modifying in an adverse manner the rights, preferences or 
privileges of the Interests; 

9.2.3 authorizing, creating, reserving or issuing (i) any class or series of Interests 
or (ii) any bonds, debentures, notes or other obligations convertible into or exchangeable for, or 
having optional rights to purchase, Interests; or 

9.2.4 redeeming, repurchasing or otherwise acquiring any Interests other than 
repurchases or acquisitions from managers, employees, consultants and similar persons upon such 
persons’ termination of service with the Company. 

 Operating Plan and Budget.  Managing Member shall prepare an annual operating 
plan and budget (the “Operating Plan and Budget”) for the Project and shall take all 
commercially reasonable steps to provide such Operating Plan and Budget to the Class A Members 
and to RM Technologies (to be provided to the Class B Members pursuant to ARTICLE 8 above) 
at least one month prior to the end of each Fiscal Year. 

 Officers. 

9.4.1 Appointment.  The Managing Member may, from time to time, designate 
one or more persons to be an officer (an “Officer”) of the Company.  Any Officers designated by 
the Managing Member shall have such authority and perform such duties as the Managing Member 
may, from time to time, delegate to them.  The Managing Member may assign titles to particular 
Officers and, unless the Managing Member decides otherwise, if the title is one commonly used 
for officers of a business corporation formed under the Act, the assignment of such title shall 
constitute the delegation to such Officer of the authority and duties that are normally associated 
with that office, subject to any restrictions on such authority imposed by the Managing Member.  
Any number of offices may be held by the same person. 
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9.4.2 Term.  Each Officer shall hold office until his or her successor shall be duly 
designated in accordance with this Agreement or until his or her death or disability or until he or 
she shall resign or shall have been removed in the manner hereinafter provided. 

9.4.3 Resignation.  Any Officer may resign as such at any time.  Such resignation 
shall be made in writing and shall take effect at the time specified therein, or if no time be specified, 
at the time of its receipt by the Managing Member.  The acceptance of a resignation shall not be 
necessary to make it effective, unless expressly so provided in the resignation. 

9.4.4 Removal.  Any Officer may be removed as such, either with or without 
cause, by the Managing Member whenever in its judgment the best interests of the Company will 
be served thereby.  Any vacancy occurring in any office of the Company may be filled by the 
Managing Member. 

 Reliance by Third Parties.  In dealing with the Company and its duly appointed 
agents, no Person shall be required to inquire as to the Company’s or such agents’ authority to 
bind the Company. 

 Designation of Partnership Representative.  The Managing Member is hereby 
designated as the “Partnership Representative” (as defined by the Bi-Partisan Budget Act of 2015, 
H.R.  1314), to manage administrative tax proceedings conducted at the Company level by the 
Internal Revenue Service with respect to Company matters.  If the Partnership Representative is 
an entity, such entity shall have the right (without the consent or approval of any Member) to 
appoint one of its officers, members, managers, shareholders, partners or other authorized 
representatives as the “Designated Individual” (as defined in the Regulations) through whom such 
Partnership Representative shall act in fulfilling its duties and exercising its rights under Code 
Section 6223.  The Partnership Representative shall have the right to replace the individual 
designated as the Designated Individual without the consent of the Members.  The Partnership 
Representative is specifically directed and authorized to take whatever steps he, in his sole 
discretion, deems necessary or desirable to perfect such designation, including, without limitation, 
filing any forms or documents with the Internal Revenue Service and taking such other action as 
may from time to time be required or permitted under Treasury Regulations.  Expenses of 
administrative proceedings relating to the determination of Company items at the Company level 
undertaken by the Partnership Representative shall be Company expenses. The Members agree to 
cooperate in good faith, including without limitation by timely providing information reasonably 
requested by the Partnership Representative and making elections and filing amended returns 
reasonably requested by the Partnership Representative, and by paying any applicable taxes, 
interest and penalties. If the Company pays any imputed adjustment amount under Code Section 
6225, the Partnership Representative shall determine the Members (or former Members) to whom 
such liability relates and their relative shares of such liability (each share a “Partnership Tax 
Share”). Within sixty (60) days of receiving a final notice from the IRS under Code Section 6225, 
the Partnership Representative shall seek payment from the Members (including any former 
Members) for their respective Partnership Tax Shares, and each such Member hereby agrees to 
pay such Member’s Partnership Tax Share to the Company, and such amount shall not be treated 
as a Capital Contribution. Any Partnership Tax Share not paid by a Member (or former Member) 
within sixty (60) days from the notice provided by the preceding sentence shall be treated as a loan 
to such Member (or former Member) and shall bear interest at a rate equal to the prime rate of 
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interest as reported in The Wall Street Journal plus two percent (2%). Further, the Company shall 
offset a Member’s rights to a distribution under Section 6.3 by such Member’s unsatisfied 
Partnership Tax Share (plus accrued interest under the preceding sentence). Each Member 
acknowledges that, notwithstanding the transfer of all or any portion of its interest in the Company, 
it shall remain liable for such Member’s Partnership Tax Share. The obligations of each Member 
(or former Member) under this Section 9.6 shall survive any transfer or redemption of a 
membership interest in the Company and the termination of this Agreement or the dissolution of 
the Company. Without limiting the generality of the foregoing, the Partnership Representative 
shall have the sole and exclusive authority to make any elections on behalf of the Company 
permitted to be made pursuant to Section 754 or any other Section of the Code or the regulations 
promulgated thereunder. 

 Other Activities of the Members and Related Persons. 

9.7.1 Each Member expressly agrees that, the other Members, the Managing 
Member and their respective Affiliates, and their respective officers, directors, agents and 
employees may engage independently or with others, for their own accounts and for the accounts 
of others, in other business ventures and activities of every nature and description whether such 
ventures are competitive with the business of the Company or otherwise, including, without 
limitation, purchasing, selling or holding securities for the account of any other Person or 
enterprise or for its or his own account, regardless of whether or not any such securities are also 
purchased, sold or held for the account of the Company.  Neither the Company nor any other 
Member shall have any right to participate in any manner in any such independent venture or other 
partnership or account or in any profits or income earned or derived by, or accruing to, any Related 
Person. 

9.7.2 The Managing Member may, from time to time, employ any Person or 
engage third parties to render services to the Company on such terms and for such compensation 
as the Managing Member may in its sole discretion determine, including, without limitation, 
attorneys, investment consultants, brokers or finders and independent auditors.  Such employees 
and third parties may be Affiliates of any Member.  Persons retained, engaged or employed by the 
Company may also be engaged, retained or employed by and act on behalf of one or more Members 
or any of their respective Affiliates. 

 Agreements with Affiliates.  Any agreement between the Company and any 
Affiliate of the Managing Member to be entered into after the date of this Agreement shall be upon 
market terms, not materially more favorable to the Affiliate of the Managing Member than would 
apply to a qualified, unaffiliated third party on a competitive basis.  In the event such an agreement 
replaces an agreement for which fees were approved at the time of execution of this Agreement, 
such fees shall not exceed those set forth in this Agreement without approval of a Majority-in-
Interest of the Members. 

 Managing Member Duty.  Notwithstanding anything herein to the contrary, the 
Managing Member has an express fiduciary duty for the safekeeping and use of all funds and assets 
of the Company. 
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ARTICLE 10 
BOOKS OF ACCOUNT, RECORDS AND REPORTS 

 Maintenance of Books and Records, Etc.  The Company shall maintain books and 
records in such manner as is utilized in preparing the Company’s United States federal information 
tax return in compliance with Section 6031 of the Code, and such other records as may be required 
in connection with the preparation and filing of the Company’s required United States federal, 
state and local income tax returns or other tax returns or reports of foreign jurisdictions, including, 
without limitation, the records reflecting the Capital Accounts and adjustments thereto.  All such 
books and records shall at all times be made available at the principal office of the Company and 
shall be open to the reasonable inspection and examination of the Members or their duly authorized 
representatives during normal business hours. 

 Financial Reports.  The Company shall provide to its Members on at least a 
quarterly basis, detailed financial statements (including, but not limited to, balance sheet, income 
statement, statement of cash flows, trailing 12-month income statement, mortgage statement, bank 
reconciliations, general ledger and rent roll), each detailed by line item (the “Financial Reports”), 
substantially in the form attached hereto as Exhibit A.  Within 30 days after the calendar quarter, 
the Company will provide such Financial Reports to the Class A Members and to RM 
Technologies, to be provided to the Class B Members pursuant to ARTICLE 8.  The Company 
will regularly upload such investor reports or updates and leasing updates into the appropriate 
interface located on the Platform.  The Company shall also provide additional reports relating to 
material developments involving the Company or the underlying Project. 

 Significant Events.  The Company shall provide its Members and RM Technologies 
prompt notice of (i) any material notice from any lender secured by the underlying Project, 
including with respect to any covenants set forth in the Loan Documents; (ii) material dispute 
between the Company and any governmental agency, relating to any part of the Project (other than 
tax appeals provided for in the annual Operating Plan and Budget); (iii) any material litigation 
relating to any part of the Project; and (iv) any bona fide offers to purchase the Project. 

 Tax Reporting.  The Managing Member will make commercially reasonable efforts 
to cause the Company to provide annual tax reports to Members within 60 days of the calendar 
year end using accountants approved by the Sponsor Member.  The Managing Member shall pay 
liquidated damages to the Company (for the benefit of the Class B Members) in the amount of 
$150 per day for each Class B Member for each day of delay beyond March 15 in delivering the 
K-1s to RM Technologies (to be distributed to the Class B Members pursuant to ARTICLE 8) for 
each taxable year. The Members (including former Members) shall report consistently with the tax 
reporting of the Company, including any Schedule K-1 provided to the Members (or former 
Members), and no Member (or former Member) shall report inconsistently, including but not 
limited by filing an IRS Form 8082, Notice of Inconsistent Treatment.  Notwithstanding anything 
herein to the contrary,  Neither the Company nor any Member or any other person may take any 
action to cause the Company to be treated as other than a “partnership” for income tax purposes, 
including but not limited to by filing an IRS Form 8832, Entity Classification Election. 
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ARTICLE 11 
TRANSFER OF INTERESTS; SUBSTITUTE AND ADDITIONAL MEMBERS 

 Assignments.  No Member may withdraw from the Company or make a demand 
for paid-in capital until the termination of the Company or as otherwise expressly provided in 
ARTICLE 6.  No Member may, directly or indirectly, sell, transfer, assign, hypothecate, pledge or 
otherwise dispose of or encumber (each, an “Assignment”) all or any part of such Member’s 
Interest in the Company (whether voluntarily, involuntarily or by operation of law) without the 
prior written consent of the Managing Member.  Managing Member may only make an 
Assignment of its Interest in the Company to an unaffiliated third-party with the consent of a 
Majority-in-Interest.  Each Member and each assignee thereof hereby agrees that it will not affect 
any Assignment of all or any part of its interest in the Company (whether voluntarily, involuntarily 
or by operation of law) in any manner contrary to the terms of this Agreement or that violates or 
causes the Company or the Members to violate the Securities Act, the Securities Exchange Act, 
the Investment Company Act, or the laws, rules, regulations, orders and other directives of any 
Governmental Authority. 

 Effect of Retirement, Withdrawal, Bankruptcy, Dissolution, Death, Etc. of 
Member.  The retirement, withdrawal, bankruptcy, death, incapacity or adjudication of 
incompetency of a Member (such Member herein referred to as the “Affected Member”) shall not 
cause the Company to be dissolved or its affairs to be wound up and upon the occurrence of any 
such event, the Company shall be continued without dissolution.  The trustee, executor, 
administrator, committee or guardian of the Affected Member or of the Affected Member’s estate, 
as the case may be, shall have all the rights of the Affected Member for the purpose of settling or 
managing the estate and such power as the Affected Member possessed to assign all or part of the 
Affected Member’s interest in the Company, provided that any such trustee, executor, 
administrator, committee or guardian shall become a Substitute Member only upon compliance 
with the provisions of Section 11.3. 

 Substitute Members.  No assignee of all or any part of an interest of a Member in 
the Company shall be admitted to the Company as a substitute member (a “Substitute Member”) 
unless and until (a) the Managing Member shall have consented in writing to such admission (the 
granting or denial of which shall be in each Managing Member’s sole discretion), (b) the assignee 
has executed a counterpart of this Agreement (as modified or amended from time to time) and such 
other instruments as the Managing Member may reasonably deem necessary or appropriate to 
confirm the undertaking of the assignee to be bound by all the terms and provisions of this 
Agreement and (c) the assignee has undertaken in writing to pay all expenses incurred by the 
Company in connection with such assignment and substitution.  Unless and until an assignee of an 
interest in the Company becomes a Substitute Member, such assignee shall not be entitled to 
exercise any vote, consent or any other right or entitlement with respect to such interest in the 
Company. 

 Removal of Managing Member/Sponsor Member. 

11.4.1 Generally.  The Managing Member may only be removed in accordance 
with this Section 11.4.  Upon becoming aware of the occurrence of a Cause Event, the Managing 
Member shall provide prompt notice to the Members of such Cause Event.  A Majority-in-Interest 
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may remove the Managing Member, solely in its capacity as the Managing Member of the 
Company, by delivering a written notice (a “Removal Notice”) to the Managing Member to such 
effect, no later than thirty days after delivery of notice of the Cause Event. 

(a) Effect of Removal.  If a Majority-in-Interest of the Members 
elect to remove the Managing Member for a Cause Event, then without any further action 
required of any person, effective as of the removal date, the Managing Member shall be 
removed as such and shall have no further rights or responsibilities as Managing Member 
hereunder, and the removed Managing Member, in its capacity as the Sponsor Member, shall 
no longer be entitled to receive Promoted Distributions pursuant to Sections 6 and 13 of this 
Agreement. 

(b) Definition of Cause Event.  As used in this Section 11.4, 
“Cause Event” means any of the following:  (a) any act or omission by the Managing Member 
constituting actual intentional fraud under the laws of the State of Delaware or the United 
States of America (regardless of whether such act or omission occurs within the scope of the 
Managing Member’s duties under this Agreement) with respect to the Company or the Real 
Estate Company, (b) any act of gross negligence or willful misconduct with respect to the 
Company or the Real Estate Company, (c) any prohibited transfers of Managing Member’s 
Interests, (d) any arrest for or a conviction or plea of guilty or nolo contendere to a financial 
felony by any officer, principal, manager or managing member of Managing Member 
(regardless of whether such act or omission occurs within the scope of the Managing 
Member’s duties under this Agreement), and (e) the Managing Member (1) files a voluntary 
petition in bankruptcy, (2) is involuntarily dissolved and commences its winding up, (3) 
consents to or acquiesces to the appointment of a trustee, receiver or liquidator of the 
Managing Member, or (4) the Managing Member has entered against it an order for relief in 
a federal bankruptcy proceeding which order is not stayed, vacated or dismissed within 60 
days. 

11.4.2 Procedure.  If the Managing Member is removed pursuant to Section 11.4, 
a successor Managing Member shall be appointed by a vote of a Majority-in-Interest of the 
Members, and thereafter this Agreement and the Company’s certificate of formation (as 
applicable) shall be amended to name the successor Managing Member without any further 
consent of any of the Members. 

ARTICLE 12 
INDEMNIFICATION OF MANAGING MEMBER 

 In General.  The Company shall, to the maximum extent permitted by applicable 
law, indemnify and hold harmless all Related Persons and the Company and each Member shall 
release each Related Person, to the fullest extent permitted by law, from and against any and all 
Damages, including, without limitation, Damages incurred in investigating, preparing or defending 
any action, claim, suit, inquiry, proceeding, investigation or appeal taken from any of the foregoing 
by or before any court or Governmental Authority, whether pending or threatened, whether or not 
a Related Person is or may be a party thereto, which, in the judgment of the Managing Member, 
arises out of, relates to or is in connection with this Agreement or the management or conduct of 
the business or affairs of the Company or of its Affiliates, except for any such Damages that are 
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finally found by a court of competent jurisdiction to have resulted primarily from the bad faith, 
gross negligence or intentional misconduct of, or an intentional and material breach of this 
Agreement or knowing violation of law by, the Person seeking indemnification.  Such attorneys’ 
fees and expenses shall be paid by the Company as they are incurred upon receipt, in each case, of 
an undertaking by or on behalf of the Related Person on whose behalf such expenses are incurred 
to repay such amounts if it is ultimately determined that such Related Person is not entitled to 
indemnification with respect thereto. 

The termination of any proceeding by settlement shall not be deemed to create a 
presumption that the Related Person involved in such settlement acted in a manner which 
constituted bad faith, gross negligence, intentional misconduct, an intentional and material breach 
of this Agreement or a knowing violation of law.  The indemnification provisions of this Section 
12.1 may be asserted and enforced by, and shall be for the benefit of, each Related Person, and 
each Related Person is hereby specifically empowered to assert and enforce such right.  The right 
of any Related Person to the indemnification provided herein shall be cumulative of, and in 
addition to, any and all rights to which such Related Person may otherwise be entitled by contract 
or as a matter of law or equity and shall extend to his or its heirs, successors, assigns and legal 
representatives. 

All judgments against a Related Person wherein such Related Person is entitled to 
indemnification shall, to the extent available, be satisfied from Company assets. 

 Contribution.  If for any reason the indemnity provided for in Section 12.1 and to 
which a Related Person is otherwise entitled is unavailable to such Related Person in respect of 
any Damages, then the Company, in lieu of indemnifying such Related Person, shall contribute to 
the amount paid or payable by such Related Person as a result of such Damages in the proportion 
the total capital of the Company (exclusive of the balance in the Related Person’s Capital Accounts 
(which, for purposes of this Section 12.2 in the case of a Related Person which is not a Member, 
shall mean the Capital Account of the Member with respect to which such Related Person is an 
Affiliate)) bears to the total capital of the Company (including the balance in the Related Person’s 
Capital Accounts), which contribution shall be treated as an expense of the Company. 

 Not Liable for Return of Capital.  No Member nor any Affiliate, officer, director, 
Managing Member, member, stockholder, partner, employee or agent of any Member or of any 
such Person shall be personally liable for the return of the Capital Contributions of any other 
Member or any portion thereof or interest thereon, and such return shall be made solely from 
available Company assets, if any. 

ARTICLE 13 
DURATION AND TERMINATION OF THE COMPANY 

 Term.  The existence of the Company shall commence on the date of the filing of 
articles of organization in the office of the Secretary of State of the State of Delaware in accordance 
with the Act and shall continue until the first to occur of the following events (an “Event of 
Termination”): 

13.1.1 the disposition of all or substantially all of the assets of the Company;  
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13.1.2 13.1.2 the unanimous determination of the Members to dissolve the 
Company; or 

13.1.3 the happening of any other event causing the dissolution of the Company 
under the laws of Delaware; 

 Winding-Up.  Upon the occurrence of an Event of Termination, the Company shall 
be dissolved and wound-up.  In connection with the dissolution and winding-up of the Company, 
the Managing Member or, if the Managing Member votes to appoint a liquidator or other 
representative (the “Liquidator”), such Liquidator shall proceed with the sale or liquidation of all 
of the assets of the Company (including the conversion to cash or cash equivalents of its notes or 
accounts receivable) and shall apply and distribute the proceeds of such sale or liquidation in the 
following order of priority, unless otherwise required by mandatory provisions of applicable law: 

13.2.1 first, to pay (or make provision for payment of) all expenses of the 
liquidation in satisfaction of all obligations of the Company for such expenses of liquidation; 

13.2.2 second, to pay (or to make provision for the payment of) all creditors of the 
Company (including Members who are creditors of the Company) and the expenses of liquidation, 
in the order of priority provided by law or otherwise, in satisfaction of all debts, liabilities or 
obligations of the Company due such creditors and of such expenses of liquidation; 

13.2.3 third, to the establishment of any reserve which the Managing Member or 
the Representative, as the case may be, may in its sole discretion deem necessary for any contingent 
or unforeseen liabilities or obligations of the Company (such reserve may be paid over by the 
Managing Member or the Liquidator to an escrow agent acceptable to the Managing Member or 
the Liquidator, to be held for disbursement in payment of any of the aforementioned liabilities and, 
at the expiration of such period as shall be deemed advisable by the Managing Member or the 
Liquidator, for distribution of the balance in the manner hereinafter provided in Section 13.2.4 and 

13.2.4 fourth, after the payment (or the provision for payment) of all expenses, 
debts, liabilities and obligations of the Company in accordance with clauses (a), (b) and (c) above, 
to the Members or their legal representatives pursuant to the provisions of Section 6.1. 

 No Action for Dissolution.  Except as expressly permitted in this Agreement, 
including without limitation a sale of the Project or the unanimous determination of the Members 
to voluntarily dissolve, a Member shall not take any voluntary action that directly causes an Event 
of Termination.  The Members acknowledge that irreparable damage would be done to the 
goodwill and reputation of the Company if any Member should bring an action in court to dissolve 
the Company under circumstances where dissolution is not required by Section 13.1.  This 
Agreement has been drawn carefully to provide fair treatment of all parties and equitable payment 
in liquidation of the Distributive Rights.  Accordingly, except where the Members have failed to 
liquidate the Company as required by this ARTICLE 13, each Member hereby waives and 
renounces his, her or its right to initiate legal action to seek the appointment of a receiver or trustee 
to liquidate the Company or to seek a decree of judicial dissolution of the Company on the ground 
that (1) it is not reasonably practicable to carry on the business of the Company in conformity with 
the Certificate or this Agreement, or (2) dissolution is reasonably necessary for the protection of 



 

 30 
 

the rights or interests of the complaining Member.  Damages for breach of this Section 13.3 may 
be offset against distributions by the Company to which such Member would otherwise be entitled. 

 Time for Liquidation.  A reasonable amount of time shall be allowed for the orderly 
liquidation of the assets of the Company and the discharge of liabilities to creditors so as to enable 
the Managing Member or the Liquidator to minimize the losses attendant upon such liquidation. 

 No Recourse Against Members.  Each Member shall look solely to the assets of the 
Company for the return of that Member’s Capital Contributions, and, if the assets of the Company 
remaining after the payment or discharge of the debts and liabilities are insufficient to return each 
Member’s Capital Contributions, that Member shall have no recourse against the Managing 
Member or any other Member. 

 Termination.  Upon compliance with the foregoing distribution plan, the Company 
shall cease to be such, and the Managing Member or the Liquidator, as the case may be, shall 
execute, acknowledge and cause to be filed with the Secretary of State of the State of Delaware a 
certificate of cancellation or certificate of dissolution of the Company pursuant to the power of 
attorney contained in Section 15.12.  The provisions of this Agreement shall remain in full force 
and effect during the period of winding up and until the filing of the certificate of cancellation or 
certificate of dissolution of the Company with the Secretary of State of the State of Delaware. 

ARTICLE 14 
AMENDMENTS 

 Consent to Amendments.  This Agreement (and all defined terms as used therein) 
may be modified or amended only with the consent of the Managing Member and the consent of 
a Majority-in-Interest of the Members, or as otherwise permitted by the Act. 

 Amendments by Members.  Notwithstanding the provisions of Section 14.1 and 
this Section 14.2, the Managing Member shall have the authority to amend or modify this 
Agreement without any vote or other action by the other Members, as expressly permitted by 
Sections 13.1 and 15.12 or to satisfy any requirements, conditions, guidelines, directives, orders, 
rulings or regulations of any Governmental Authority, or as otherwise required by applicable law.  
Subject to the provisions of ARTICLE 9 and Section 14.1, the Managing Member shall have the 
authority to amend or modify this Agreement without any vote or other action by the other 
Members (a) to reflect the transfers of interests of Members pursuant to ARTICLE 11, (b) to form, 
qualify or continue the Company as a limited liability company in all jurisdictions in which the 
Company conducts or plans to conduct business, (c) to change the name of the Company, (d) to 
cure any ambiguity or correct or supplement any provision herein contained which may be 
incomplete or inconsistent with any other provision herein contained, or (e) to correct any 
typographical errors contained herein.  A copy of each amendment and modification of this 
Agreement shall be sent to the Members. 
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ARTICLE 15 
MISCELLANEOUS 

 Waiver of Partition.  Each of the Members hereby irrevocably waives any and all 
rights that such Member may have to maintain any action for partition of any of the Company’s 
property. 

 Entire Agreement.  This Agreement together with the documents expressly referred 
to herein, including the Memorandum, each as amended or supplemented, constitutes the entire 
agreement among the parties with respect to the subject matter herein or therein, except that, 
notwithstanding any other provision of this Agreement, the Company may, in its sole discretion, 
enter into, perform, amend, modify, waive or terminate one or more side letters or similar written 
agreements to or with any Class A Member, that have the effect of adding to or modifying the 
respective rights and obligations with respect to the subject matter hereof and/or the terms of this 
Agreement as among the parties thereto without the consent of any other Person, and no Person 
not a party to any particular side letter or similar agreement is intended to be a third-party 
beneficiary thereof.  Any rights or obligations (including rights or obligations under this 
Agreement) established or modified in such a side letter or similar agreement shall supersede all 
other rights or obligations of to the parties thereto, notwithstanding any other provision of this 
Agreement. 

 Choice of Law.  THIS AGREEMENT AND THE RIGHTS OF THE PARTIES 
HEREUNDER SHALL BE GOVERNED BY AND INTERPRETED IN ACCORDANCE WITH 
THE LAWS OF THE STATE OF DELAWARE AND, WITHOUT LIMITATION THEREOF, 
THAT THE ACT AS NOW ADOPTED OR AS MAY BE HEREAFTER AMENDED SHALL 
GOVERN THE LIMITED LIABILITY COMPANY ASPECTS OF THIS AGREEMENT. 

 Successors and Assigns.  Except as otherwise specifically provided herein, this 
Agreement shall be binding upon and inure to the benefit of the parties and their legal 
representatives, heirs, administrators, executors, successors and assigns. 

 Interpretation.  Wherever from the context it appears appropriate, each term stated 
in either the singular or the plural shall include the singular and the plural, and pronouns stated in 
the masculine, the feminine or neuter gender shall include the masculine, the feminine and the 
neuter. 

 Captions.  Captions contained in this Agreement are inserted only as a matter of 
convenience and in no way define, limit or extend or otherwise affect the scope or intent of this 
Agreement or any provision hereof. 

 Severability.  If any provision of this Agreement, or the application of such 
provision to any Person or circumstance, shall be held invalid, illegal or unenforceable in any 
jurisdiction, the validity, legality and enforceability of the remaining provisions of this Agreement, 
or the application of such provision in jurisdictions or to Persons or circumstances other than those 
to which it is held invalid, illegal or unenforceable shall not be affected thereby. 
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 Counterparts.  This Agreement may be executed in several counterparts, each of 
which shall be deemed an original but all of which shall constitute one and the same instrument.  
It shall not be necessary for all Members to execute the same counterpart hereof. 

 Additional Documents.  Subject to the provisions of this Agreement, each party 
hereto agrees to execute, with acknowledgment or affidavit, if required, any and all documents and 
writings which may be necessary or expedient in connection with the creation of the Company and 
the achievement of its purposes, specifically including (a) any amendments to this Agreement and 
such certificates and other documents as the Managing Member deems necessary or appropriate 
to form, qualify or continue the Company as a limited liability company in all jurisdictions in 
which the Company conducts or plans to conduct business and (b) all such agreements, certificates, 
tax statements, tax returns and other documents as may be required of the Company or its Members 
by the laws of the United States of America or any jurisdiction in which the Company conducts or 
plans to conduct business, or any political subdivision or agency thereof. 

 Non-Waiver.  No provision of this Agreement shall be deemed to have been waived 
unless such waiver is contained in a written notice given to the party claiming such waiver has 
occurred, provided that no such waiver shall be deemed to be a waiver of any other or further 
obligation or liability of the party or parties in whose favor the waiver was given. 

 Notices.  Except as otherwise set forth in this Agreement, all notices or other 
communications required or permitted hereunder shall be in writing, and shall be delivered or sent, 
as the case may be, by any of the following methods:  (i) personal delivery; (ii) overnight 
commercial carrier; (iii) registered or certified mail, postage prepaid, return receipt requested; or 
(iv) electronic mail.  Any such notice or other communication shall be deemed received and 
effective upon the earlier of (A) if personally delivered, the date of delivery to the address of the 
person to receive such notice; (B) if delivered by overnight commercial carrier, one day following 
the receipt of such communication by such carrier from the sender, as shown on the sender’s 
delivery invoice from such carrier; (C) if mailed, on the date of delivery as shown by the sender’s 
registry or certification receipt; or (D) if given by electronic mail, when sent.  Any notice or other 
communication sent by electronic mail must be confirmed within 48 hours by letter mailed or 
delivered in accordance with the foregoing.  Any reference herein to the date of receipt, delivery, 
or giving, or effective date, as the case may be, of any notice or communication shall refer to the 
date such communication becomes effective under the terms of this Section 15.11.  Any such 
notice or other communication so delivered shall be addressed to the party to be served at the 
address for such party set forth in Schedule A.  Such addresses may be changed by giving written 
notice to the other parties in the manner set forth in this Section 15.11.  Rejection or other refusal 
to accept or the inability to deliver because of changed address of which no notice was given shall 
be deemed to constitute receipt of notice or other communication sent.  Any Member or its assignee 
may designate a different address to which notices or demands shall thereafter be directed and 
such designation shall be made by written notice given in the manner hereinabove required.  
Notices to any assignee of a Member shall be given to such Member unless such assignee has 
designated a different address therefor by written notice given in the manner hereinabove required. 

 Grant of Power of Attorney.  Each Member irrevocably constitutes and appoints 
the Managing Member, with full power of substitution and resubstitution, that Member’s true and 
lawful attorney, for that Member and in that Member’s name, place and stead, and for that 
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Member’s use and benefit, to sign, execute, deliver, certify, acknowledge, swear to, file, record 
and publish (a) the Company’s certificate of formation and any amendment thereto or to this 
Agreement as provided herein, (b) any other certificates, instruments, agreements and documents 
necessary to qualify or continue the Company as a limited liability company in the states or other 
jurisdictions where the Managing Member deems necessary or desirable, (c) all conveyances, 
assignments, documents of transfer or other instruments and documents necessary to effect the 
assignment of an interest in the Company, the substitution of a Member, the admission of a 
Member to the Company or the dissolution and termination of the Company in accordance with 
this Agreement, and (d) all filings and submissions pursuant to any applicable law, regulation, rule, 
order, decree or judgment which, in the Managing Member’s opinion, may be necessary or 
advisable in connection with the Company’s affairs.  The power of attorney granted herein is 
coupled with an interest, shall be irrevocable, shall survive any Member’s death, disability or 
incapacity, shall be deemed given by each assignee and successor of each Member and may be 
exercised by the Managing Member by listing on, or attaching a list thereto of, any or all of the 
names of the Members and executing such amendments, certificates, instruments and other 
documents with the signature by or on behalf of the Managing Member, as attorney-in-fact for all 
of the persons whose names are so listed. 

 Limitation of Power of Attorney.  Except as expressly set forth in ARTICLE 14, 
the powers of attorney granted under Section 15.12 cannot be utilized for the purpose of increasing 
or extending any financial obligation or liability of any other Member or altering the method of 
division of profits and losses or the method of distributions in connection with the investment of a 
Member without the written consent of such Member. 

 Confidentiality.  Each Member agrees, as set forth below, with respect to any 
information pertaining to the Company or its investments or Affiliates that is provided to such 
Member pursuant to this Agreement or otherwise (collectively, “Confidential Matter”), to treat 
as confidential all such information, together with any analyses, studies or other documents or 
records prepared by such Member, its Affiliates, or any representative or other Person acting on 
behalf of such Member (collectively, its “Authorized Representatives”), which contain or 
otherwise reflect or are generated from Confidential Matters, and will not, and will not permit any 
of its Authorized Representatives to, disclose any Confidential Matter, provided that any Member 
(or its Authorized Representative) may disclose any such information (a) as has become generally 
available to the public, (b) as to which such Member has received from a third party and about 
which such Member has no knowledge of a confidentiality agreement between such third party 
and the Company, (c) as may be required or appropriate in any report, statement or testimony 
submitted to any Governmental Authority having or claiming to have jurisdiction over such 
Member (or its Authorized Representative) but only that portion of the data and information which, 
in the written opinion of counsel for such Member or Authorized Representative is required or 
would be required to be furnished to avoid liability for contempt or the imposition of any other 
material judicial or governmental penalty or censure, (d) as may be required or appropriate in 
response to any summons or subpoena or in connection with any litigation or (e) as to which each 
of the other Members has consented in writing. 

 Waiver of Trial by Jury.  TO THE EXTENT PERMITTED BY APPLICABLE 
LAW, EACH PARTY HERETO HEREBY IRREVOCABLY WAIVES ALL RIGHT OF TRIAL 
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BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM, ARISING OUT OF OR 
IN CONNECTION WITH THIS AGREEMENT OR ANY MATTER ARISING HEREUNDER. 

 Arbitration.  The parties hereto agree that they will resolve any and all disputes 
arising out of or relating to this Agreement through a binding arbitration proceeding (the 
“Arbitration”) to be held in Wilmington, Delaware, administered by the Judicial Arbitration and 
Mediation Services (or its successor, “JAMS”), pursuant to its then-pending Comprehensive 
Arbitration Rules and Procedures (the “JAMS Rules and Procedures”).  Any party may send 
another party written notice identifying the dispute and invoking the procedures of this Section 
15.16 (the “Dispute Notice”).  Within fourteen (14) days from delivery of the Dispute Notice, the 
parties will make a written application to JAMS, in Wilmington, Delaware for the appointment of 
a single impartial third-party arbitrator (the “Arbitrator”) to resolve the dispute.  The parties will 
use commercially reasonable efforts and will work in good faith to identify and agree upon an 
Arbitrator with significant experience in the types of transactions contemplated by this Agreement, 
either as a practitioner or as a neutral; provided, however, that if the parties fail to mutually select 
an Arbitrator, the JAMS Rules and Procedures will govern the Arbitrator selection, which will be 
completed within thirty (30) days of the written application to JAMS.  The Arbitrator shall not 
have the authority to modify or change any of the terms of this Agreement, except upon the consent 
of the parties.  The Arbitrator shall apply the substantive laws of the State of Delaware when 
resolving any dispute, without regard for any choice or conflict of laws rule or principle that would 
result in the application of the substantive law of any other jurisdiction.  Notwithstanding anything 
to the contrary in the JAMS Rules and Procedures, the parties and the Arbitrator shall maintain the 
confidentiality of the Arbitration award (the “Award”).  In actions seeking to vacate an arbitration 
award, the standard of review to be applied by said court to the arbitrator’s findings of fact and 
conclusions of law at the election of the appealing party will either be the same as that applied by 
an appellate court reviewing a decision of a trial court sitting without a jury or the specific grounds 
set forth in 9 U.S.C.  16(a).  The prevailing party, as determined by the Arbitrator, shall in addition 
be awarded by the Arbitrator its reasonable out-of-pocket expenses, attorneys’ fees and costs 
incurred therein or in the enforcement or collection of any Award.  The non-prevailing party, as 
determined by the Arbitrator, shall pay, at its sole expense, the Arbitrator’s fees, costs and 
expenses.  Any action brought for the purpose of confirming, challenging or vacating any Award 
and entering judgment thereon, shall be brought in an Applicable Court. 

 Opportunity Zone Information. One or more Members holding Class A Interests 
intend to qualify as a “qualified opportunity fund” as defined under 26 U.S. Code § 1400Z–2 
(“Qualified Fund”).  The Company shall provide to such Members information reasonably 
required for those Members intending to qualify as a Qualified Fund to determine that their 
investment in the Company so qualifies. 
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 Scope of Representation.  Each Member acknowledges and agrees that Cozen 
O’Connor, legal counsel to the Company (“Cozen”) has only represented the interests of the 
Company and not the interests of any Members in connection with the drafting, preparation and 
negotiation of this Agreement and formation of the Company.  Cozen, together with other 
attorneys, accountants and other experts who perform services for the Company, may also perform 
services for Members pursuant to separate agreements and arrangements with them.  To the extent 
that the foregoing representation constitutes a conflict of interest, the Company and each Member 
hereby expressly waive any such conflict of interest. 

[Remainder of page intentionally left blank] 



 

[SIGNATURE PAGE TO AMENDED AND RESTATED LIMITED LIABILITY COMPANY OPERATING AGREEMENT 
OF DETROIT GATEWAY JOINT VENTURE, LLC] 

 
 

IN WITNESS WHEREOF, this Agreement has been executed as of     

MANAGING MEMBER: 
 
Gateway Parcel Manager, LLC,  
a Delaware limited liability company 

By:       
Brian Mullally, its authorized Co-Managing Member 

MEMBERS: 
 
Detroit Gateway Joint Venture, LLC,  

By its Managing Member, Gateway Parcel Manager, LLC, 
as attorney-in-fact on behalf of Members 
 
 
 
By:       
Brian Mullally, its authorized Co-Managing Member 

[The signature pages of additional Members are on file at the Company’s office.] 

 

  



 

[SIGNATURE PAGE TO AMENDED AND RESTATED LIMITED LIABILITY COMPANY OPERATING AGREEMENT 
OF DETROIT GATEWAY JOINT VENTURE, LLC] 

 
 

MEMBER 

 

Name of Entity: _______________________________________________________________  

(if applicable) 

Signature: ___________________________________________________________________  

Name: ______________________________________________________________________  

Date: _______________________________________________________________________  
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Schedule A 

Members Ownership Percentage (based on a 
fully subscribed Offering at the 

Expected Offering Size, and subject 
to adjustment for any Offering 

Between the Minimum Offering Size 
and the Maximum Offering Size) 

 
Managing Member 

 

Gateway Parcel Manager, LLC 
 

None – Promoted Distributions Only 

Class A Members  
Gateway Detroit Partners, LLC 52.00% 
Gateway Parcel A Investors, LLC 24.98% 
Innovo Opportunity Fund III, LLC    6.92% 
  
Total  
  
Class B Members 16.08% 
  
  
Total  
  
TOTAL 100% 
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Exhibit A 

Form of Financial Reporting 

Quarterly Overview 
A high-level summary outlining all the developments at the Project over the past quarter. 

Occupancy/Leasing 
Overview of current occupancy, leasing activity, concessions, etc.  What steps are being taken to 
maximize occupancy. 

- Renewal rates 
- Leasing traffic/conversions 
- Primary lease traffic sources 
- What premiums renovated units are achieving compared to proforma 

Distributions 
Discuss current quarter distributions, or if suspended, why? 

Renovations and Business Plan 
What progress has been made on the business plan or renovations? Summary of all exterior capex 
work completed and how it compares to budget.  For interiors, what is the average cost to renovate 
each unit, and how does it compare to proforma? How to rental premiums compare to proforma? 

Variance Analysis 
Compare current quarter financials to proforma/budget with variance explanations 

Photos 
Any photos documenting capex work, renovations, etc. 

Market Updates/Analysis 
Any relevant information about the state of the market/submarket, as it pertains to our asset and 
our outlook. 

Document List 
- Income Statement (Current quarter and T12) 
- Balance Sheet 
- Rent Roll 
- Cash Flow Statement 
- Trial Balance/General Ledger 
- Bank Statements and Reconciliations 
- Mortgage Statement Exhibit A



 

 

Exhibit B 

Business Plan 

(attached) 
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APPENDIX B  
PROJECTIONS 

The following pro forma income statement (the “Projections”) is for illustrative purposes 
only and is based upon the Managing Member’s estimates and assumptions concerning future 
events. These estimates and assumptions are inherently uncertain and are subject to significant 
economic, competitive and other uncertainties and contingencies beyond the Company’s and the 
Managing Member’s control. There can be no assurances that the assumptions will in fact prove 
to be accurate, and the assumptions upon which the Projections are based should be reviewed 
carefully. The Projections should be viewed merely as financial possibilities based on the 
assumptions and there can be no assurance that the projected results will be attained. 

No assurance can be given that any of the assumptions on which the Projections contained 
herein are based will prove to be correct or that the projected figures will be attained. Actual results 
will vary from the Projections, and the variations may be both material and adverse. See “Risk 
Factors” for certain factors that may affect the Company’s actual future results. The Projections 
were not prepared, compiled, reviewed or examined by independent public accountants with a 
view toward public disclosure or compliance with published guidelines of the American Institute 
of Certified Public Accountants regarding prospective financial information. Investors are 
cautioned not to place undue reliance on the Projections. The Projections in this Appendix B 
incorporate by reference those financial projections provided to prospective investors by the 
Managing Member on the Platform. 

(See Attached or on Realty Mogul Platform) 



Financial Overview

Tenant Building SF Lease Exp. WALT (as of 1/1/2023) In-Place Rent PSF Lease Type
Detroit Manufacturing Systems North 484,609 9/30/2027 4.7 $3.80 NNN
Detroit Manufacturing Systems South 56,900 9/30/2027 4.7 $3.78 NNN
Detroit Manufacturing Systems South 31,100 9/30/2027 4.7 $4.96 NNN
Houghton International, Inc. South 117,700 9/30/2028 5.7 $4.19 NNN
Lear - IMA (1) South 154,925 3/31/2024 1.3 $3.56 Gross
Quality Team (RGP, Inc.) South 175,600 5/31/2027 4.4 $3.61 NNN
Parsec, Inc. Railyard 0 11/30/2026 4.1 $165,240 (Annually) -
Total (Existing Buildings) 1,020,834 4.3 $3.81
Spec. Development (2) Spec 421,000 3/31/2028 5.3 $7.50 NNN
Total (Spec. Development) 421,000 5.3 $7.50

Total (Existing Buildings + Spec. Development) 1,441,834 4.6 $4.89

(1) Lear recently signed an amendment extending its lease through March 2024. The amendment also includes a rent increase bumping the tenant’s rent to $10.15 PSF on 4/1/2023

(2) Assuming a spec. tenant pre-leases 421,000 SF effective April 2023 at $7.50 PSF for 62 months.

Rent Roll: Consolidated
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Financial Overview
Underwriting Assumptions

Market Leasing Assumptions (Building) Term 
(Yrs.)

Renewal 
(%)

Months 
Vacant

Market 
Rent

Rent Increases 
(%)

Free Rent 
(N/R) TI (N/R) Leasing Commissions 

(N/R) Lease Type

Detroit Manufacturing Systems (North Building) 5 75.00% 6.00 $5.25 2.00% 1/0 $0.79/$0.47 6%/3% NNN

Detroit Manufacturing Systems (South Building Suite 1) 5 75.00% 6.00 $5.25 2.00% 1/0 $0.98/$0.61 6%/3% NNN

Detroit Manufacturing Systems (South Building Suite 2) 3 75.00% 6.00 $5.25 2.00% 1/0 $0.98/$0.61 6%/3% NNN

Houghton International, Inc. (South Building) 3 75.00% 6.00 $5.25 2.00% 1/0 $0.98/$0.61 6%/3% NNN

Lear – IMA (South Building) 3 75.00% 6.00 $5.25 2.00% 1/0 $0.98/$0.61 6%/3% NNN

Quality Team (RGP, Inc.) (South Building) 3 75.00% 6.00 $5.25 2.00% 1/0 $0.98/$0.61 6%/3% NNN

Parsec, Inc. (Railyard) 3 75.00% 6.00 $4.25 2.00% 1/0 $0.98/$0.61 6%/3% NNN

Spec. Tenant (Spec Building) 3 75.00% 6.00 $7.50 2.25% 1/0 $0.98/$0.61 6%/3% NNN

Annual Growth Rates

Expense Growth 3.00%

Market Rent Growth 3.00%
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Buildings
Building A 484,609 
Building B -F 536,225 
Sub Total Existing 1,020,834 

Spec Building 421,000 
Total Building Post Expansion 1,441,834 

In-Place Debt Assumptions* Total PRSF
LTV Assumed
All-In Rate 6.95%
Interest-Only Period Full Term
Implied Equity (based on market value) $45,400,000 $31.49 

*see page 19 for in-place Mack loan terms

Refinance Assumptions (Occurs in 2023) Total PRSF
Index SOFR
Spread 315
Interest-Only Period Full Term
Initial Rate 6.84%
Debt Yield (For Loan) 7.50%
Refi Loan Total Amount $119,507,299 $82.89
75% of Residual Value (Loan Proceeds Cap) $128,095,114 $88.84

Residual Assumptions Total PRSF
Year 4 NOI $9,149,651 $6.35
Exit Cap Rate 5.25%
Gross Residual Value $174,279,066 $120.87
Less: Selling Expenses at (2%) $3,485,581 $2.42
Net Residual Value $170,793,485 $118.46



Financial Overview
Cash Flow: Consolidated (1,445,834 SF)

1 2 3 4 5 6 7 8 9 10
Calendar Year Ending December PSF 2023 2024 2025 2026 2027 2028 2029 2030 2031 2032

Total Rental Revenue $4.66 6,714,165 7,749,953 7,907,356 8,088,580 7,880,556 7,982,137 9,087,828 8,878,219 8,782,722 9,784,448

Total Other Revenue $2.70 3,894,660 4,397,235 4,680,853 4,792,443 4,451,747 3,762,415 4,133,486 4,048,698 4,130,037 4,469,222

Effective Gross Revenue $7.36 10,608,826 12,147,189 12,588,209 12,881,023 12,332,302 11,744,552 13,221,313 12,926,917 12,912,759 14,253,670

Total Operating Expenses $2.41 3,471,192 3,517,343 3,625,162 3,731,372 3,815,258 3,900,984 4,051,747 4,152,568 4,265,086 4,421,644

Net Operating Income $4.95 7,137,633 8,629,846 8,963,047 9,149,651 8,517,044 7,843,568 9,169,567 8,774,350 8,647,673 9,832,026

Total Leasing & Capital Costs $0.21 307,273 359,084 157,719 162,450 785,151 1,116,110 199,622 730,061 1,119,512 415,650

Cash Flow Before Debt Service $4.74 6,830,360 8,270,761 8,805,329 8,987,201 7,731,894 6,727,457 8,969,944 8,044,289 7,528,160 9,416,376

17 |  Gateway Industrial Center Investment Memo | Confidential & Not For Distribution

*cash flow after analysis year 3 is for illustrative purposes only, as business plan contemplates a disposition in year 4

North Building

Railyard South 
Building



Financial Overview
Distributions
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$45,400,000
$7,370,000

*net of additional $370,000 to be allocated to closing costs

Cash Flow Summary1

Year 1 Year 2 Year 3 Year 4 Year 5 Year 7 Year 8 Year 9 Year 10
$10,608,826 $12,147,189 $12,588,209
$3,471,192 $3,517,343 $3,625,162

$7,137,633 $8,629,846 $8,963,047

Project-Level Cash Flows
Year 0 Year 1 Year 2 Year 3 Year 4 Year 5 Year 7 Year 8 Year 9 Year 10

($45,400,000) $1,298,160 $39,523,391 $54,124,905

Investor-Level Cash Flows2

Year 0 Year 1 Year 2 Year 3 Year 4 Year 5 Year 7 Year 8 Year 9 Year 10
($7,370,000) $200,157 $6,023,915 $6,312,430

Investor-Level Cash Flows - Hypothetical $50,000 Investment
Year 0 Year 1 Year 2 Year 3 Year 4 Year 5 Year 7 Year 8 Year 9 Year 10

($50,000) $1,358 $40,868 $42,825
1 Assumes property refinance in year 2. See underwriting assumptions page for Refinance Assumptions
2 Investor-Level Cash Flows shown net of RealtyMogul's Administrative Solution fee of $125 per investor per quarter: Approximately $70,000/yr

34.09% 24.14%

4.51% 4.28%

21.44% 9.72%

2.09x 1.70x

Cash Flow Summary
Total New Investor Equity (Class B Interests):

Effective Gross Revenue
Total Operating Expenses

Net Operating Income

Net Cash Flow

Net Cash Flow

Net Cash Flow

Target project-level IRR: Target IRR to New Investor Equity (Class B Interests):

*shown with Refi

Target average cash-on-cash to New Investor Equity (Class B Interests):

*shown without Refi

Target average cash-on-cash to New Investor Equity (Class B Interests):

Target equity multiple to New Investor Equity (Class B Interests):

Target project-level average cash-on-cash:

Target project-level equity multiple:

Target project-level average cash-on-cash:

*shown without Refi

*shown with Refi

Year 6

Year 6

Year 6

Year 6


