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AMENDED AND RESTATED LIMITED LIABILITY COMPANY  
OPERATING AGREEMENT OF  

DETROIT GATEWAY JOINT VENTURE, LLC 
a Delaware Limited Liability Company 

THIS AMENDED AND RESTATED LIMITED LIABILITY COMPANY OPERATING 
AGREEMENT (this “Agreement”) of Detroit Gateway Joint Venture LLC (the “Company”), is 
made as of as of the date set forth on the signature page hereto (“Effective Date”), by and among 
Gateway Parcel Manager, LLC (the “Managing Member” or the “Sponsor Member”),  and each 
of the persons and entities identified as a Class A Member or Class B Member on Schedule “A” 
attached hereto (together, the “Members,” and each individually, a “Member”), each having duly 
executed this Agreement or a counterpart to this Agreement intending to be legally bound by the 
following terms and conditions.  Certain capitalized terms used in this Agreement are defined in 
ARTICLE 1; references to a “Schedule” or an “Exhibit” are, unless otherwise specified, to a 
Schedule or an Exhibit attached to this Agreement and references to a “Section” is, unless 
otherwise specified, to a Section of this Agreement. 

RECITALS 

A. On or about November 4, 2022, an Affiliate of Managing Member caused the 
Certificate of Formation for the Company to be filed with the office of the Secretary of State of 
the State of Delaware under the name “Detroit Gateway Joint Venture, LLC” as a limited liability 
company pursuant to the Act. 

B. Effective as of the date the Company was formed, Managing Member entered into 
an initial Limited Liability Company Agreement for the Company (the “Original LLC 
Agreement”). 

C. On or about November 22, 2019, an Affiliate of the Sponsors (as defined below) 
caused the Certificate of Formation for Innovo-Gateway Parcel A, LLC (the “Real Estate 
Company”) to be filed with the office of the Secretary of State of the State of Delaware as a 
limited liability company pursuant to the Act. 

D. Real Estate Company owns and is in the process of expanding the Gateway 
Industrial Center, an approximately 1,020,834 million square foot industrial campus located in the 
Detroit Industrial Market, located at 12601 Southfield Freeway, Detroit, Michigan, which will 
consist of approximately 1,441,834 square feet of rentable building area upon completion of a new 
421,000 square foot building addition now under construction (collectively, the “Project”).   

E. The Project is currently comprised of two single-story buildings that are 100% 
leased to six tenants and on the northeast corner of the site of the Project, three additional buildings 
have been demolished, to make way for a 421,000 square foot warehouse and logistics building 
currently under construction, to be included in the Project. 

F. The Project was acquired in January 2020 by the Real Estate Company or one or 
more Affiliates of the Real Estate Company (collectively, the “Project Entities”), which Project 
Entities, through Gateway Parcel A Holdings, LLC, a Delaware limited liability company (the 
“Project Owner”), which in turn has been owned by Gateway Partners Detroit, LLC, a Michigan 



 

 2 
 

limited liability company (“Partners”), Innovo Opportunity Fund III, LLC, a Delaware limited 
liability company (“IO Fund”) and Gateway Parcel A Investors, LLC, a Michigan limited liability 
company (“Investors”) and all of which are Controlled collectively by Brian Mullally, Richard 
“Trae” Allman III, and Jay Gudebski, who also control the Sponsor Member (collectively, the 
Sponsor Member, Partners, IO Fund and Investors, together with such individuals, being the 
“Sponsors”). 

G. Pursuant to the Contribution and Exchange Agreement (as defined below) 
agreements among Partners, IO Fund and Investors (collectively, the “Sponsors Holding 
Entities”) and the Company, in exchange for a portion of the equity previously contributed by the 
Sponsors through the Project Owner and the other Sponsors Holding Entities for the development 
and renovation of the Project, additional costs and expenses and for working capital (collectively, 
the “Contributed Equity”), the Company has collected subscription documents from the 
Sponsors Holding Entities pursuant to which such investors have agreed to purchase Class A 
Interests of the Company by contributing their prior equity in the Project Owner as their respective 
Capital Contributions (as defined below), all as set forth on Schedule A attached hereto. 

H. Pursuant to the Platform Agreement (as defined below), the Company has collected 
subscription documents from certain investors (the “Platform Investors”), pursuant to which the 
Platform Investors have agreed to purchase Class B Interests of the Company as set forth on 
Schedule A hereto, all of the proceeds of which will be used to fund the redemption from Investors 
a portion of the equity contributed pursuant to the Contribution and Exchange Agreement, 
representing a portion of equity previously contributed by such Sponsor or Affiliates of such 
Sponsor to the Project Owner and the other Sponsors Holding Entities, in the amount raised from 
the purchase of Class B Interests by the Platform Investors, with the remaining value of such equity 
previously contributed by the Sponsors to the Project Owner or the other Sponsors Holding Entities 
being represented by such Class A Interests. 

I. To fund the construction, development and renovation of the Project, the Real Estate 
Company has obtained, from CMTG Lender 56 LLC (the “Lender”), a $79,600,000 credit facility, 
consisting of a $63,680,000 senior loan (the “Senior Loan”) secured by a mortgage on the Project 
and a $15,920,000 mezzanine loan (the “Mezzanine Loan”; the Senior Loan and the Mezzanine 
Loan being collectively, the “Loan”) secured by the Sponsors’ ownership interests in the Real 
Estate Company and the Loan guaranteed by the Sponsors through individual guarantees of 
Messrs. Gudebski, Mullally and Allman, as to both Project completion and certain so called carve-
outs. 

J. Pursuant to the Platform Agreement (as defined below), RM Technologies (as 
defined below) will provide certain administrative services to the Company.   

K. In order to permit the consummation of the foregoing transactions, the parties 
hereto now desire to enter into this Agreement, upon such terms and conditions as are hereinafter 
set forth to amend, completely restate and supersede the Original LLC Agreement in its entirety, 
to set forth the rights, duties and obligations of the Members of the Company and the governance 
of the Company. 
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AGREEMENT 

In consideration of the foregoing recitals and the mutual agreements and representations 
set forth herein, the parties, intending to be legally bound, agree as of the Effective Date as follows: 

ARTICLE 1 
DEFINITIONS 

For purposes of this Agreement, the following terms shall have the following respective 
meanings: 

“Act” means the Delaware Limited Liability Company Act, as amended. 

“Additional Capital Contribution” has the meaning ascribed to that term in Section 4.6. 

“Administrative Services” has the meaning ascribed to that term in ARTICLE 8. 

“Affected Member” has the meaning ascribed to that term in Section 11.2. 

“Agreement” has the meaning set forth in the preamble to this Agreement. 

“Affiliate” means, when used with reference to a specified person, (i) any person directly 
or indirectly controlling, controlled by or under common control with the specified person; (ii) any 
trust or foundation to which the specified person has made a majority of the grants, donations or 
contributions received by that trust or foundation; (iii) a person owning or controlling ten percent 
or more of the outstanding voting securities of the specified person; (iv) any officer, director, 
general partner, manager or trustee of the specified person; and (v) if the specified person is an 
officer, director, general partner, manager or trustee, any corporation, partnership, limited liability 
company or trust for which the specified person acts in any such capacity. 

“Annual Budget” means the annual budget for the Company’s operations prepared by the 
Managing Member. 

“Assignment” has the meaning ascribed to that term in Section 11.1. 

“Available Cash” means all cash funds of the Company on hand from time to time whether 
from the lease of space, or otherwise after:  (a) payment of all Company Expenses (except the RM 
Admin Fee) that are due and payable as of such date; (b) provision for the payment of all Company 
Expenses that the Company is obligated to pay within 90 days of such date; and (c) provision for 
all reserves reasonably established by the Managing Member from time to time during such period 
for future Company Expenses. 

“Business Plan” means the plan set forth in Exhibit B attached hereto setting forth the 
goals and objectives of the Company for the Property, including the Annual Budget, as the same 
may be amended or replaced from time to time by the Managing Member in its discretion. 

“Capital Account” means, with respect to any Member, the capital account which the 
Company establishes and maintains for such Member pursuant to Section 4.2. 
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“Capital Contribution” means, with respect to any Member, the amount of money and 
the initial Gross Asset Value of any property (other than money) contributed, or deemed 
contributed, by such Member to the Company (net of any liabilities secured by such property or to 
which such property is otherwise subject), whether initially contributed or subsequently 
contributed as permitted hereby, but excluding loans designated as such and as described in Section 
4.6.. 

“Cause Event” has the meaning ascribed to that term in Section 11.4.1(b).  

“Class A Interest Available Cash” has the meaning ascribed to that term in Section 6.1 

“Class A Interests” has the meaning ascribed to that term in Section 3.1.  

“Class B Interest Available Cash” has the meaning ascribed to that term in Section 6.1 

“Class B Interests” has the meaning ascribed to that term in Section 3.1. 

“Class A Members” means the Members holding Class A Interests, which as of the 
Effective Date, are only the Sponsors Holding Entities. 

“Class B Members” means Members holding Class B Interests, each of which has 
subscribed to a Class B Interest pursuant to the terms of the Platform Agreement and is included 
in the definition of Platform Investors. 

“Class Percentage” means, with respect to each Member as of the date such Member’s 
Class Percentage is calculated, the percentage obtained by dividing the number of Class A Interests 
or Class B Interests held by such Member by the total number of outstanding Class A Interests or 
Class B Interests, respectively. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Company” has the meaning set forth in the preamble to this Agreement. 

“Company Expenses” means the expenses of the Company set forth in Section 7.1. 

“Contributed Equity”  has the meaning ascribed to that term in the Recitals. 

“Contribution and Exchange Agreement” means that certain contribution and exchange 
agreement dated the Effective Date among the Sponsors Holding Entities, respectively, and the 
Company pursuant to which the interests of the Sponsors Holding Entities in and to the Real Estate 
Company were contributed to the Partnership in exchange for Class A Interests or cash or a 
combination of Class A Interests and cash.   

“Damages” means any and all damages, disbursements, suits, claims, liabilities, 
obligations, judgments, fines, penalties, charges, amounts paid in settlement, expenses, costs and 
expenses (including, without limitation, attorneys’ fees and expenses) arising out of or related to 
litigation or any investigation or proceeding by any Governmental Authority and interest on any 
of the foregoing. 
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“Depreciation” means, for each Fiscal Year or part thereof, an amount equal to the 
depreciation, amortization or other cost recovery deductions allowable for U.S. Federal income 
tax purposes with respect to any of the Partnership’s property for such period, except that, if the 
“book value” (as determined for purposes of maintaining the Partners’ Capital Accounts under 
Regulation Section 1.704-1(b)) of any property differs from its adjusted basis for U.S.  Federal 
income tax purposes at the beginning of such Fiscal Year or other applicable period, Depreciation 
for such Fiscal Year or other applicable period shall be an amount that bears the same ratio to such 
book value as the U.S.  Federal income tax depreciation, amortization or other cost recovery 
deduction for such period bears to such adjusted tax basis; provided, however, that, in the case of 
any asset that has an adjusted basis of zero for U.S.  Federal income tax purposes, depreciation, 
amortization or other cost recovery deductions shall be determined by the General Partner using 
any reasonable method. 

“Effective Date” has the meaning set forth in the preamble to this Agreement. 

“Effective Gross Income” as used herein shall mean the aggregate amount of all cash 
revenues received and actually collected from the operation of the Project including, without 
limitation, (i) tenant rentals (including common area maintenance charges, escalation, percentage 
rent, if any) collected and any other fees and charges collected pursuant to leases, occupancies or 
use of the Project; (ii) security deposits forfeited by tenants during the term hereof, but only to the 
extent that such forfeiture amounts are applied to offset rents or other amounts due from a tenant 
that relate to a period that falls within the term of this Agreement; (iii) vending machines and 
garage income, if applicable; and (iv) license and storage fees, if applicable. 

“Event of Termination” has the meaning ascribed to that term in Section 13.1. 

“Fair Market Value” as to any property on any date, the fair market value of such property 
on such date as determined in good faith by the Managing Member. 

“Fiscal Year” has the meaning ascribed to it in Section 2.7. 

“Gross Asset Value” as used herein shall mean, with respect to any asset, such asset’s 
adjusted basis for federal income tax purposes, except as follows: 

(i) the initial Gross Asset Value of any asset contributed by a Member to the Company 
shall be such asset’s gross fair market value (as agreed to by the Managing 
Member) at the time of such contribution; 

(ii) the Gross Asset Values of the Company’s assets shall be adjusted to equal their 
respective fair market values, as reasonably determined by the Managing Member, 
upon the events and in the manner specified in Regulations Section 1.704-
1(b)(2)(iv)(f); 

(iii) the Gross Asset Value of any item of Company assets distributed to a Member shall 
be adjusted to equal the gross fair market value (taking Code Section 7701(g) into 
account) of such asset on the date of distribution; and 
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(iv) in the case of any asset that has a Gross Asset Value that differs from its adjusted 
tax basis, the Gross Asset Value shall be adjusted by the amount of depreciation, 
depletion and amortization calculated for purposes of the definitions of Profit and 
Loss rather than the amount of depreciation, depletion and amortization determined 
for U.S.  federal income tax purposes.  

“Initial Capital Contributions” has the meaning ascribed to that term in Section 4.1. 

“Interests” has the meaning ascribed to that term in Section 3.2. 

“IRR” means as of any date of a cash distribution to any one or more Members, a specified 
internal rate of return that, when used as a discount rate, causes the net present value of the 
cumulative distributions made to such Member to equal the net present value of the Capital 
Contributions funded by such Member. For purposes of this definition, each Capital Contribution 
funded by a Member shall be deemed made, and each distribution of cash (including any return of 
a Capital Contribution) received by such Member on account of Capital Contributions shall be 
deemed to have been received, as of the date actually made or received. This calculation shall be 
made using Microsoft Excel XIRR Function (or any successor software program). For purposes of 
this definition, net present value shall be determined using annual compounding periods. As an 
illustration, a Member has earned an IRR of x percent on an initial investment of y dollars when 
the net present value of all cash receipts and payments with respect to such initial investment, 
discounted at an interest rate of x percent, is equal to y. 

“Loan” has the meaning ascribed to it in the Recitals, and which consists of the Senior 
Loan and the Mezzanine Loan, as such terms are defined in the Recitals and which is documented 
by the Loan Documents. 

“Loan Documents” means such documents that evidence, govern, or secure the Loan, or 
any replacement or refinancing thereof, including, without limitation, those documents executed 
by the Company in favor of CMTG LENDER 56, LLC, a Delaware limited liability company, its 
successors and assigns  entered into pursuant to a Mezzanine Loan Agreement with respect to the 
Mezzanine Loan and certain loan documents mentioned therein. 

“Liquidator” has the meaning ascribed to that term in Section 13.2. 

“Majority-in-Interest” means Members holding more than fifty percent (50%) of the 
outstanding Interests held by all Members. 

“Managing Member” has the meaning set forth in the preamble to this Agreement. 

“Members” has the meaning set forth in the preamble to this Agreement and means 
collectively the holders of the Class A Interests and the holders of the Class B Interests. 

“Memorandum” means that certain Private Placement Memorandum dated November 
2022 delivered to potential investors in Class B Interests in connection with the sale to such 
investors of such Interests in the Company. 
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“Outside Accountants” means any independent public accountants regularly engaged by 
the Company to prepare its tax returns or compile, review or audit its financial statements. 

“Operating Plan and Budget” has the meaning ascribed to it in Section 9.3. 

“Ownership Percentage” means, with respect to any Member, the percentage obtained by 
dividing such Member’s Capital Contribution by the aggregate Capital Contributions of all 
Members to the Company. 

“Person” means an individual, a partnership (general, limited or limited liability), a 
corporation, a limited liability company, an association, a joint stock company, a trust, a joint 
venture, an unincorporated organization, or a governmental, quasi governmental, judicial or 
regulatory entity or any department, agency or political subdivision thereof. 

“Platform” means that Internet-based website located at www.realtymogul.com which 
permits issuers to connect with prospective investors. 

“Platform Agreement” means that certain Technology Services Agreement dated August 
3, 2022 by and between Innovo Development Group, LLC, an Affiliate of the Company and of the 
Sponsors, and RM Technologies. 

“Platform Investors”  has the meaning ascribed to that term in the Recitals. 

 “Preferred Return” means a return on the Unrecovered Capital Contributions balance of 
a Partner, equal to eight percent (8%) per annum preferred return, compounded annually. The 
Preferred Return shall be determined separately for each Partner based on such Partner’s 
Unrecovered Capital Contributions. 
 

“Project Entities”  has the meaning ascribed to that term in the Recitals.  

“Project Owner” has the meaning ascribed to that term in the Recitals. 

“Profits” and “Losses” mean for each Fiscal Year, Fiscal Period or other period, an amount 
equal to the Company’s taxable income or loss for such Fiscal Year, Fiscal Period or other period, 
determined in accordance with Code Section 703(a) (for this purpose, all items of income, gain, 
loss or deduction required to be stated separately pursuant to Code Section 703(a)(1) shall be 
included in taxable income or loss), with the following adjustments: 

(1) Any income of the Company that is exempt from federal income tax and 
not otherwise taken into account in computing Profits or Losses pursuant to this definition 
of “Profits” and “Losses” shall be added to such taxable income or loss; 

(2) Any expenditures of the Company described in Code Section 705(a)(2)(B) 
or treated as Code Section 705(a)(2)(B) expenditures pursuant to Treasury Regulations 
Section 1.704-1(b)(2)(iv)(i) and not otherwise taken into account in computing Profits or 
Losses pursuant to this definition of “Profits” and “Losses” shall be subtracted from such 
taxable income or loss; 
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(3) In the event the Gross Asset Value of any Company asset is adjusted 
pursuant to subparagraphs (ii) or (iii) of the definition of “Gross Asset Value,” the amount 
of such adjustment shall be taken into account as gain or loss from the disposition of such 
asset for purposes of computing Profits or Losses; 

(4) Gain or loss resulting from any disposition of property with respect to which 
gain or loss is recognized for federal income tax purposes shall be computed by reference 
to the Gross Asset Value of the property disposed of, notwithstanding that the adjusted tax 
basis of such property differs from its Gross Asset Value; 

(5) In lieu of the depreciation, amortization, and other cost recovery deductions 
taken into account in computing such taxable income or loss, there shall be taken into 
account Depreciation for such Fiscal Year; 

(6) To the extent an adjustment to the adjusted tax basis of any Company asset 
pursuant to Code Section 734(b) is required pursuant to Treasury Regulations Section 
1.704-1(b)(2)(iv)(m)(4) to be taken into account in determining Capital Accounts as a 
result of a distribution other than in complete liquidation of a Member’s Interests, the 
amount of such adjustment shall be treated as an item of gain (if the adjustment increases 
the basis of the asset) or loss (if the adjustment decreases the basis of the asset) from the 
disposition of the asset and shall be taken into account for purposes of computing Profits 
or Losses; and 

(7) Notwithstanding any other provision of this definition of “Profits” and 
“Losses,” any items that are specially allocated pursuant to Section 5.2 shall not be taken 
into account in computing Profits and Losses. 

“Promoted Distributions” means certain distributions to the Sponsor Member of Class B 
Interest Available Cash pursuant to Section 6.1.2(c)-(d) of this Agreement. 

“Real Estate Company”  has the meaning ascribed to that term in the Recitals. 

“Regulations” means the Income Tax Regulations promulgated under the Code, as such 
regulations may be amended from time to time (including corresponding provisions of succeeding 
regulations). 

“Removal Notice” has the meaning ascribed to that term in Section 11.4. 

“RM Admin Fee” has the meaning ascribed to that term in Section 7.3.6. 

“RM Technologies” means RM Technologies, LLC, a California limited liability 
company. 

“Special Distributions” has the meaning ascribed to that term in Section 4.7. 

“Sponsor Member” has the meaning set forth in the preamble to this Agreement and, 
under the terms and conditions set forth in this Agreement, holds no Class A Interests or Class B 
Interests and instead is entitled only to be the recipient of the Promoted Distributions. 
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“Sponsors” has the meaning set forth in the Recitals to this Agreement. 

“Sponsors Holding Entities” has the meaning set forth in the Recitals to this Agreement. 

“Substitute Member” has the meaning ascribed to that term in Section 11.3. 

“Technology Solutions Licensing Fee” has the meaning ascribed to that term in Section 
7.3.2. 

 “Unrecovered Capital Contributions” means, with respect to each Partner, the total 
amount of Capital Contributions made from time to time by such Partner reduced by the 
cumulative amount of distributions to such Partner pursuant to Section 6.1.2. 

 

ARTICLE 2 
ORGANIZATION 

 Formation and Continuation.  The Company was formed pursuant to the provisions 
of the Act upon the filing of the Company’s Certificate of Formation with the office of the 
Secretary of State of the State of Delaware.  The Managing Member and the Members hereby 
agree to continue the Company as a limited liability company under the Act, upon the terms and 
subject to the conditions set forth in this Agreement.  Neither the Managing Member nor any 
Member shall take any action inconsistent with the status of the Company as a limited liability 
company under the Act.  The Managing Member is hereby authorized to file such other documents 
and to take such other action as may be required or appropriate to comply with the requirements 
of the Act or the laws of any other jurisdiction in which the Company may conduct business or 
own property.  This Agreement amends, completely restates and supersedes the Original LLC 
Agreement in its entirety and sets forth the relative rights, powers, duties and obligations of the 
Members with respect to the Company. For federal (and as applicable state and local) income tax 
purposes, pursuant to Rev. Rul. 66-264, the parties intend to treat the Company as the continuation 
of the Project Owner.  

 Name; Principal Place of Business.  Unless and until amended in accordance with 
this Agreement and the Act, the name of the Company will continue to be “Detroit Gateway Joint 
Venture LLC.” The principal place of business of the Company shall be 155 Garland Street, Suite 
103, Traverse City, Michigan 49684, or such other place or places as the Managing Member from 
time to time determines. 

 Term.  The Company’s existence commenced on the date of filing of the Certificate 
Formation and shall continue until dissolved and liquidated pursuant to the provisions of 
ARTICLE 10. 

 Registered Delaware Office and Agent.  The Company shall maintain a Delaware 
registered office and an agent for service of process in the State of Delaware as required by the 
Act.  If the registered agent ceases to act as such for any reason, the registered office changes or 
the Managing Member otherwise determines to change any such office or agent, then the 
Managing Member shall designate a replacement registered office or agent, as the case may be.  
As of the date of this Agreement, the address of the registered office of the Company in the State 
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of Delaware is c/o The Corporation Trust Company, 1209 Orange Street, in the City of 
Wilmington, County of New Castle, Delaware 19801 and the name and address of the registered 
agent of the Company for service of process on the Company in the State of Delaware is The 
Corporation Trust Company, 1209 Orange Street, in the City of Wilmington, County of New 
Castle, Delaware 19801. 

 Schedule of Members.  The Members are set forth on Schedule A, as may be 
hereinafter revised by the Managing Member to reflect the issuance of additional Interests, the 
transfer of Interests or the admission of new Members. 

 Purpose of Company.  

2.6.1 The purpose to be conducted or promoted by the Company is to engage in 
the following activities: 

(i) the ownership of one hundred percent (100%) of the membership 
interests in the Real Estate Company, namely Innovo-Gateway Parcel A, LLC, a 
Delaware limited liability company, its successors and assigns, which is the owner of 
those certain land and improvements located at 12601 and 12701 Southfield Road, 
Detroit, Michigan included in the Project and its management and control; and 

(ii) to engage in any lawful act or activity and to exercise any powers 
permitted to limited liability companies organized under the laws of the State of Delaware 
that are related or incidental to and necessary, convenient or advisable for the 
accomplishment of the above-mentioned purposes.  

(b)  The Company is hereby authorized to execute, deliver and perform, and the 
Managing Member or any member of the Managing Member’s board of managers (a “Manager”) 
or officer on behalf of the Company (an “Officer”) is hereby authorized to execute and deliver, 
and all certificates or financing statements contemplated thereby or related thereto, all without any 
further act, vote or approval of any other Person notwithstanding any other provision of this 
Agreement, the Act or applicable law, rule or regulation, subject nevertheless to Section 9.2. The 
foregoing authorization shall not be deemed a restriction on the powers of the Member or any 
Officer or Manager to enter into other agreements on behalf of the Company in accordance with 
this Agreement and applicable law.  

 Fiscal Year.  The Company’s fiscal year shall commence on January 1 of each 
calendar year and end on December 31 of such calendar year (the “Fiscal Year”). 

ARTICLE 3 
MEMBERSHIP AND INTERESTS 

 Members.  Members’ interests in the Company (other than the interest of the 
Managing Member and Sponsor Member) are designated as “Class A Interests” or “Class B 
Interests,” the holders of which are, respectively, the “Class A Members” or the “Class B 
Members.” The interest of the Managing Member in the Company is neither a Class A Interest 
nor a Class A Interest but is limited as is set forth in this Agreement to being an entitlement to the 
Promoted Distributions, on the terms and conditions as set forth in this Agreement. Schedule A 
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shall be amended from time to time to reflect the admission of any Member or the removal, 
withdrawal, expulsion, retirement or death of any Member or the receipt by the Company of notice 
of any change of name of a Member. 

 Interests.  Interests shall mean an ownership interest in the Company representing 
a Capital Contribution by a Member and includes any and all benefits to which the holder of such 
a Interests may be entitled as provided in this Agreement, together with all obligations of such 
Person to comply with the terms and provisions of this Agreement.  Interests shall be designated 
as Class A Interests or Class B Interests and shall be equal to the Member’s Ownership Percentage. 

3.2.1 Class A Interests.  Class A Interests (i) shall be entitled to distributions 
pursuant to Sections 6.1.1 and 13.2, and (ii) shall be entitled to vote or grant or withhold consents 
on any Company matter for which Class A Members may vote or grant or withhold consent, as 
provided for in this Agreement. 

3.2.2 Class B Interests.  Class B Interests (i) shall be entitled to distributions 
pursuant to Sections 6.1.2 and 13.2, and (ii) shall be entitled to vote or grant or withhold consents 
on any Company matter for which Class B Members may vote or grant or withhold consent, as 
provided for in this Agreement. 

3.2.3 Sponsor Member.  The Sponsor Member shall be entitled only to Promoted 
Distributions, subject to the terms and conditions of this Agreement. 

 Limited Liability.  The losses, debts, obligations and liabilities of the Company, 
whether arising in contract, tort or otherwise, shall be solely the losses, debts, obligations and 
liabilities of the Company.  None of the Members, the Managing Member, RM Technologies or 
any of their respective officers, directors, shareholders, partners, agents, employees and Affiliates, 
including, without limitation, any of the Sponsors (collectively, the “Related Persons”) shall be 
obligated personally for any such loss, debt, obligation or liability of the Company solely by reason 
of being a Member, acting as a Managing Member, or being an Affiliate of any of them. 

 Outside Interests of Members, Conflicts.  (i) Any Member (in its capacity as such), 
Managing Member, and their respective Affiliates, including, without limitation, any of the 
Sponsors, shall have the right to engage in and/or possess an interest in any other business of any 
kind; (ii) neither the Company nor any such Member shall have or be entitled to any rights, solely 
by virtue of this Agreement, in and to such independent ventures or the income and profits derived 
therefrom, nor shall any such Member (in its capacity as such), Managing Member, or their 
respective Affiliates have any obligation whatsoever to offer, share or offer to share any business 
opportunity of any kind to the Company or any other Member; and (iii) the Members each hereby 
waive any and all rights and claims which they may otherwise have against such other Related 
Person as a result of such activities. 

 Members Are Not Agents.  Pursuant and subject to the provisions of ARTICLE 9, 
the management of the Company is vested in the Managing Member. No other Member nor RM 
Technologies (except as specifically provided in the Platform Agreement), acting solely in the 
capacity of a Member or as RM Technologies pursuant to the Platform Agreement, respectively, 
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is an agent of the Company nor can any Member or RM Technologies in such capacity bind nor 
execute any instrument on behalf of the Company. 

 Voting Rights.  Except as specifically provided in this Agreement or required by 
law, in all matters in which a vote of the Members is required, the vote of Members holding a 
Majority-in-Interest shall be sufficient to authorize or approve such act.  Class A Members and 
Class B Members vote pari passu.  A Member shall not have any duties, fiduciary or otherwise, 
to the Company or any other Member, other than the contractual obligations of such Member set 
forth herein. 

 Meetings of Members.  Members are not required to hold meetings, and to the 
extent required by this Agreement or pursuant to the Act, decisions may be reached through one 
or more informal consultations followed by agreement among a Majority-in-Interest or by a written 
consent by a Majority-in-Interest.  The Managing Member shall promptly and timely notify the 
Members of any action with respect to which the Members have a right to consent.  If any Member 
fails to object in writing within fifteen (15) business days of such notice, such failure to timely 
object shall be deemed consent from such Member.  Unless the consents of all Members entitled 
to vote have been solicited in writing, prompt notice shall be given of the taking of any action 
approved by less than unanimous written consent to those Members entitled to vote who have not 
consented in writing.  In the event that Members wish to hold a formal meeting for any reason, the 
procedures set forth in the Act shall apply. 

 Loan Terms.  The Members acknowledge that as of the Effective Date of this 
Agreement, although the Loan as already been obtained by the Company and is documented by 
the Loan Documents, in connection with the Project the Loan may be further amended on terms 
that have not yet been determined and the Members further acknowledge and agree that the 
Company, acting, among other things, as the sole member of the Real Estate Company and in its 
sole discretion, has the authority to execute additional Loan Documents with respect to the Project 
in a principal amount that is more than or less than the current aggregate principal amount of 
$63,680,000 for the Senior Loan and $15,920,000 for the Mezzanine Loan. 

 Persons Eligible to be Members. Anything herein to the contrary notwithstanding, 
no Member or partner in any Member nor any owner of a direct or indirect interest in any Member 
may be one or more of the following and any purported assignment to any of them shall be null 
and void:  (1) is listed on any Government Lists (as defined below), (2) is a person who has been 
determined by competent authority to be subject to the prohibitions contained in Presidential 
Executive Order No. 13224 (Sept. 23, 2001) or any other similar prohibitions contained in the 
rules and regulations of OFAC (as defined below) or in any enabling legislation or other 
Presidential Executive Orders in respect thereof, (3) has been previously indicted for or convicted 
of any felony involving a crime or crimes of moral turpitude or for any Patriot Act Offense (as 
defined below), or (4) is not currently under investigation by any governmental authority for 
alleged criminal activity.  For purposes hereof, the term “Patriot Act Offense” means any violation 
of the criminal laws of the United States of America or of any of the several states, or that would 
be a criminal violation if committed within the jurisdiction of the United States of America or any 
of the several states, relating to terrorism or the laundering of monetary instruments, including any 
offense under (a) the criminal laws against terrorism; (b) the criminal laws against money 
laundering, (c) the Bank Secrecy Act, as amended, (d) the Money Laundering Control Act of 1986, 
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as amended, or the (e) Patriot Act.  Patriot Act Offense also includes the crimes of conspiracy to 
commit, or aiding and abetting another to commit, a Patriot Act Offense.  For purposes hereof, the 
term “Government Lists” means (x) the Specially Designated Nationals and Blocked Persons Lists 
maintained by Office of Foreign Assets Control (“OFAC”), (y) any other list of terrorists, terrorist 
organizations or narcotics traffickers maintained pursuant to any of the Rules and Regulations of 
OFAC that Lender notified Borrowers in writing is now included in Governmental Lists, or (z) 
any similar lists maintained by the United States Department of State, the United States 
Department of Commerce or any other government authority or pursuant to any Executive Order 
of the President of the United States of America that becomes included in Governmental Lists and 
(d) the persons admitted to such entity are approved in advance of their admission by the Managing 
Member in its sole but reasonable discretion. 

ARTICLE 4 
CAPITAL CONTRIBUTIONS AND CAPITAL ACCOUNTS 

 Initial Capital Contributions.  Each of the Members has acquired such Member’s 
respective Interests and Ownership Percentage, including the establishment of a Capital Account, 
if applicable, as consideration for the initial Capital Contribution made by such Member as set 
forth on Exhibit A attached hereto, pursuant to Contribution and Exchange Agreements by Class 
A Members and subscription agreements through the Platform by Class B Members (the “Initial 
Capital Contributions”). For avoidance of doubt, because the Special Distributions will be 
treated as a disguised sale under Code Section 707, the Class B Members will have Capital 
Accounts equal to a proportionate amount of the Capital Account of Investors relating to its 
partnership interest being sold for federal income tax purposes. 

 Capital Accounts.  The Company shall establish an individual Capital Account for 
each Member.  The Company shall determine and maintain each Capital Account in accordance 
with Treasury Regulations Section 1.704-1(b)(2)(iv).  If a Member transfers all or a part of its, his 
or her Interests in accordance with this Agreement, such Member’s Capital Account attributable 
to the transferred Interests shall carry over to the new owner of such Interests pursuant to Treasury 
Regulations Section 1.704-1(b)(2)(iv)(l).  The Managing Member shall adjust the Gross Asset 
Values of all Company assets to equal their respective gross fair market values pursuant to 
Paragraph (ii) of the definition of Gross Asset Value herein and Treasury Regulation Section 
1.704-1(b)(2)(iv)(f). 

 No Interest on Capital Accounts.  No Member shall be entitled to receive any 
interest on a Member’s Capital Contributions. 

 No Withdrawal of Capital Contributions.  Except upon dissolution and liquidation 
of the Company, but subject to this Agreement and applicable law, no Member shall have the right 
to withdraw a Member’s Capital Contribution, or any part thereof.  Except as set forth in ARTICLE 
6 and ARTICLE 13, there is no agreement, nor time set, for the return of any Capital Contribution 
of any Member.  A Member shall look solely to the assets of the Company for the return of such 
Member’s Capital Contributions, and if the assets remaining after the payment or discharge of the 
debts and liabilities of the Company are insufficient to return a Member’s Capital Contributions, 
the Members shall have no recourse against the Managing Member or any other Member for such 
insufficiency. 
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 No Obligation to Restore Negative Balances in Capital Account.  No Member shall 
have an obligation, at any time during the term of the Company or upon or following its liquidation, 
to pay to the Company or any other Member or third party an amount equal to any part or all of 
the negative balance in such Member’s Capital Account. 

 Capital Calls.  No additional capital contributions shall be required of the Members 
following the Initial Capital Contribution, nor can a Member’s failure to make any such additional 
capital contributions be deemed a breach of this Agreement.  However, the Managing Member, in 
its sole discretion, may request in writing additional capital Contributions from the Members to 
meet any anticipated needs of the Company (“Additional Capital Contributions” and, together 
with the Initial Capital Contributions, the “Capital Contributions”).  If requested by Managing 
Member in its sole discretion, such Additional Capital Contributions shall, initially, be requested 
in proportion to the Members’ respective Ownership Percentage in the Company.  If requested by 
the Managing Member, the Members shall be allowed 10 days to submit their Additional Capital 
Contribution, and to the extent any Member has not fully made an requested Additional Capital 
Contribution within 10 days after the request therefor by the Managing Member, then the Member 
no longer has a right to make such Additional Capital Contribution, and the Managing Member (i) 
may (but is not required to) allow other Members who have already fully made Additional Capital 
Contributions to make further Additional Capital Contributions, in a manner and in such 
proportions as may be reasonably prescribed by the Managing Member; (ii) may allow the 
Company, the Managing Member, an Affiliate of Managing Member, or a Member to advance all 
or a portion of the shortfall to the Company as a loan bearing interest at a rate of up to twelve 
percent (12%) per annum and having an initial term each as determined by the Managing Member 
(the terms of such loan and who is chosen as the lender shall be at the sole discretion of the 
Managing Member); and/or (iii) may admit new Members on the same terms as herein provided, 
who contribute all or a portion of the shortfall to the Company, provided, however, that the 
admission of any Member pursuant to this Section shall comply with and be subject to the terms 
of this Agreement.  Each Member’s Ownership Percentage and Interests in the Company shall be 
automatically adjusted to reflect the admission of any new Member and/or the receipt of Additional 
Capital Contributions from existing Members (excluding loan advances) or to give effect to any 
other transaction permitted under this Agreement and, notwithstanding anything herein to the 
contrary, such adjustments and amendments shall not require any additional consent of any 
Member.  The failure of any Member(s) to make Additional Capital Contributions shall be limited 
to such Member(s) suffering 1:1 dilution of their respective Ownership Percentage and Interests. 
The provisions of this Agreement, including this Section 4.6, are intended to benefit the Members 
and, to the fullest extent permitted by law, shall not be construed as conferring any benefit upon 
any creditor of the Company (other than the Company or any Related Person under the 
circumstances set forth in ARTICLE 12) (and no such creditor of the Company shall be a third-
party beneficiary of this Agreement) and the Members shall not have any duty or obligation to any 
creditor of the Company to make any contribution to the Company or to issue any call for capital 
pursuant to this Agreement.  

 Special Distributions in Return of Capital.   The Managing Member shall cause the 
Company to make one or more special distributions (“Special Distributions”) to Investors, one 
of the Sponsors Holding Entities, out of the cash proceeds from the sale of Class B Interests in the 
Offering and in connection with the Contribution and Exchange Agreement with Investors, the 
aggregate amount not to exceed the lesser of (a) Seven Million Three Hundred Seventy Thousand 
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Dollars ($7,370,000), which represents the proceeds obtained from the Expected Offering Size of 
the Offering (as such terms are defined in the Memorandum), or if applicable, (X) any lesser 
amount of such proceeds between the Expected Offering Size and the Minimum Offering Size (as 
defined in the Memorandum) or (Y) any greater amount of such proceeds between the Expected 
Offering Size and the Maximum Offering Size (as defined in the Memorandum), and (B) the cash 
proceeds from the sale of Class B Interests in the Offering less (i) organizational expenses and 
other expenses of the Company as provided in Section 7.4 , and (ii) reserves, in such amounts as 
the Managing Member shall determine in its sole discretion. It is the intention of the parties that 
such contributions and resulting Special Distributions will be treated as a disguised sale, under 
Code Section 707, of such Investors’ interests in the Company (which is the continuation for 
income tax purposes of the Project Owner) to the acquirers of the Class B Interest, and accordingly, 
any basis adjustment as a result of such purchase shall be accounted for by an election under Code 
Section 754 (to extent such election is made), to apply the provisions of Code Section 743. 

ARTICLE 5 
ALLOCATION OF PROFITS AND LOSSES 

 Allocations of Profits and Losses. 

5.1.1 For each fiscal year of the Company, after adjusting each Member’s Capital 
Account for all Capital Contributions and distributions during such fiscal year and all special 
allocations pursuant to Section 5.2 with respect to such fiscal year, all Profits and Losses (other 
than Profits and Losses specially allocated pursuant to Section 5.2) shall be allocated to the 
Members’ Capital Accounts in a manner such that, as of the end of such fiscal year, the Capital 
Account of each Member (which may be either a positive or negative balance) is equal to (a) the 
amount that would be distributed to such Member, determined as if the Company were to sell all 
of its assets for the Gross Asset Value thereof, pay all liabilities allocable to such assets according 
to their terms (limited, with respect to each nonrecourse liability, to the Gross Asset Value of the 
assets securing such liability) and distribute the proceeds thereof pursuant to Section 13.2, hereof, 
minus (b) the sum of (i) such Member’s share of Partnership Minimum Gain (as determined 
according to Regulation Section 1.704-2(d) and (g)(3)) and Partner Nonrecourse Debt Minimum 
Gain (as determined according to Regulation Section 1.704-2(i)) and (ii) the amount, if any, which 
such Member is treated as obligated to contribute to the capital of the Company as of the last day 
of such fiscal year. 

5.1.2 Notwithstanding anything to the contrary in this Section 5.1, the amount of 
items of Company expense and loss allocated pursuant to this Section 5.1 to any Member shall not 
exceed the maximum amount of such items that can be so allocated without causing such Member 
to have an Adjusted Capital Account Deficit at the end of any taxable year.  All such items in 
excess of the limitation set forth in this Section 5.1.2 shall be allocated first to Members who would 
not have an Adjusted Capital Account Deficit, pro rata in proportion to their Capital Account 
balances as adjusted in accordance with the definition of Adjusted Capital Account Deficit. 

 Special Allocations.  Except as otherwise provided, the following special 
allocations shall be made: 
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5.2.1 Qualified Income Offset.  If a Member unexpectedly receives any 
adjustments, allocations, or distributions described in Regulations Sections 1.704-l(b)(2)(ii)(d) (4), 
(5), or (6), or otherwise has an Adjusted Capital Account Deficit as of the end of a taxable year, 
items of Company income and gain shall be specially allocated to the Member in an amount and 
manner sufficient to eliminate, to the extent required by the Regulations, the Adjusted Capital 
Account Deficit of the Member as quickly as possible, provided that an allocation pursuant to this 
Section 5.2.1 shall be made only if and to the extent that such Member would have an Adjusted 
Capital Account Deficit after all other allocations provided for in this ARTICLE have been 
tentatively made as if this Section 5.2.1 were not in the Agreement. 

5.2.2 Minimum Gain Chargeback.  Notwithstanding the preceding provisions of 
this ARTICLE 5, except as otherwise provided in Regulation Section 1.704-2(f) if there is a net 
decrease in the Partnership Minimum Gain (as defined in Regulations Section 1.704-2(d)) during 
a fiscal year, each Member with a share of Partnership Minimum Gain shall be allocated items of 
Company income and gain for that year (and, if necessary, subsequent years), in accordance with 
Regulations Sections 1.704-2(f) and 1.704-2(j)(2)(i), in an amount equal to such Member’s share 
of the net decrease in the Partnership Minimum Gain.  This Section 5.2.2 is intended to comply 
with the minimum gain chargeback requirement in Regulations Section 1.704-2(f) and shall be 
interpreted consistently therewith. 

5.2.3 Partner Minimum Gain Chargeback.  Notwithstanding any other provision 
of this ARTICLE 5, except as otherwise provided in Regulation Section 1.704-2(i)(4) if there is a 
net decrease in the Partner Minimum Gain during a fiscal year, after the allocation required by 
Section 5.2.2, but prior to any other allocation for the year, each Member with a share of the Partner 
Minimum Gain shall be allocated items of Company income and gain for that year (and, if 
necessary, subsequent years), in accordance with Regulations Section 1.704-2(j)(2)(ii), in an 
amount equal to such Member’s share of the net decrease in the Partner Minimum Gain.  This 
Section 5.2.3 is intended to comply with the partner minimum gain chargeback requirement in 
Regulations Section 1.704-2(i)(4) and shall be interpreted consistently therewith. 

5.2.4 Partnership Nonrecourse Deductions.  Partnership Nonrecourse Deductions 
for each fiscal year shall be allocated among the Members in proportion to their Ownership 
Percentages. 

5.2.5 Partner Nonrecourse Deductions.  Notwithstanding anything to the contrary 
herein, Partner Nonrecourse Deductions for each fiscal year shall be allocated to the Member who 
bears the economic risk of loss with respect to the Nonrecourse Debt to which such Partner 
Nonrecourse Deductions are attributable in accordance with Regulations Section 1.704-2(i)(1). 

 Regulatory Allocations.  The allocations set forth in Section 5.2 (the “Regulatory 
Allocations”) are intended to comply with certain requirements of Regulations Section 1.704-l(b) 
and 1.704-2.  The Regulatory Allocations may not be consistent with the manner in which the 
Members intend to divide Company distributions.  Accordingly, subject to Section 9.1, the 
Managing Member on advice of tax counsel or independent accountant to the Company is hereby 
authorized to allocate Profits, Losses, and other items among the Members so as to prevent the 
Regulatory Allocations from distorting the manner in which Company Distributions will be made 
among the Members pursuant to Sections 6.1 and 13.2.  In general, the Members anticipate that 
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this will be accomplished by specially allocating other Profits, Losses, and items of income, gain, 
loss, and deduction among the Members so that the net amount of the Regulatory Allocations and 
such special allocations to each such Member is zero.  However, the Managing Member shall have 
discretion to accomplish this result in any reasonable manner permitted under Regulations Section 
1.704-1(b). 

 Other Allocations Rules.  Except as otherwise provided in this Agreement, all items 
of Company income, gain, loss, deduction and any other allocations not otherwise provided for 
shall be allocated among the Members in the same proportions as they share Profits or Losses, as 
the case may be, for the year. 

 Tax Allocations:  Code Section 704(c).  Income, gain, loss and deduction with 
respect to Company property shall be allocated among the Members for federal income tax 
purposes in accordance with the principles of Section 704(c) of the Code and the Regulations 
promulgated thereunder so as to take into account the variation, if any, between the adjusted tax 
basis of such property and its Gross Asset Value.  Subject to Section 9.1, any elections or other 
decisions relating to such allocations shall be made by the Managing Member in a manner that 
reasonably reflects the purpose and intention of this Agreement, and may include a decision to use 
the “traditional method” of allocation described in Regulation Section 1.704-3(b)(1).  Allocations 
pursuant to this Section are solely for purposes of federal, state and local income taxes and shall 
not affect, or in any way be taken into account in computing, any Member’s Capital Account or 
share of Distributions. 

 Tax Elections.  Subject to Sections 4.7 and 9.1, the Managing Member may in its 
sole discretion elect in accordance with Section 754 of the Code to adjust the basis of the assets of 
the Company for Federal income tax purposes in the event of a distribution of Company property 
as described in Section 734 of the Code or a transfer by any Member of its Interests as described 
in Section 734 of the Code. 

 Transfers.  If any Interests are transferred pursuant to and in compliance with 
ARTICLE 11 (or in connection with the Special Distributions pursuant to Section 4.7), Profits and 
Losses and other items allocable to the transferred Membership Interest shall be divided and 
allocated between the transferor and the transferee by taking into account their varying interest 
during the relevant period in accordance with Section 706(d) of the Code using any conventions 
permitted by law and reasonably selected by the Managing Member. 

ARTICLE 6 
DISTRIBUTIONS 

 Distributions of Available Cash.  Other than the Special Distributions made 
pursuant to Section 4.7, distributions of Available Cash shall be made on a quarterly basis within 
thirty (30) days after the end of each fiscal quarter unless reasonably determined otherwise by the 
Managing Member.  Available Cash shall first be apportioned among the Class A Members and 
the Class B Members, in proportion to their respective Ownership Percentage (the “Class A 
Interest Available Cash” and the “Class B Interest Available Cash,” respectively). 
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6.1.1 Class A Member Distributions of Class A Interest Available Cash.  The 
Class A Interest Available Cash shall be distributed to the Class A Members without further 
apportionment.  

6.1.2 Class B Member and Sponsor Member Distributions of Class B Interest 
Available Cash.  The Class B Interest Available Cash shall be distributed to the Class B Members 
and the Sponsor Member in the order and priority set forth below; provided, however, that any 
distribution to a Class B Member pursuant to this Section 6.1.2 will be reduced by such Class B 
Member’s pro rata share of the RM Admin Fee accrued and payable to RM Technologies:  

(a) First, to each of the Class B Members, in proportion to their 
respective Class Percentages, until the Preferred Return accrued and unpaid as of the date of 
distribution on each such Class B Member’s respective Unrecovered Capital Contributions 
balance has been reduced to zero; 

(b) Second, to each of the Class B Members, in proportion to their 
respective Class Percentages, until each such Class B Member’s respective Unrecovered 
Capital Contributions balance has been reduced to zero; 

(c) Third, 80% to the Class B Members in proportion to their Class 
Percentages and 20% to the Sponsor Member, until the Class B Members have received a 
fifteen percent (15%) IRR; and 

(d) Thereafter, 65% to the Class B Members in proportion to their 
Class Percentages and 35% to the Sponsor Member. 

 Restrictions on Distributions.  The foregoing provisions of this ARTICLE 6 to the 
contrary notwithstanding, no distribution shall be made (a) if such distribution would violate any 
contract or agreement to which the Company is then a party or any law, rule, regulation, order or 
directive of any Governmental Authority then applicable to the Company, (b) to the extent that the 
Managing Member determines in good faith that any amount otherwise distributable should be 
retained by the Company to pay, or to establish a reserve for the payment of, any liability or 
obligation of the Company, whether liquidated, fixed, contingent or otherwise or (c) to the extent 
that the Managing Member reasonably determines that the cash available to the Company is 
insufficient to permit such distribution. 

 Withholding.  All amounts withheld or required to be withheld pursuant to the Code  
or any provision of any state, local, or foreign tax law with respect to any payment, distribution, 
or allocation to the Company or any Member and treated by the Code (whether or not withheld 
pursuant to the Code) or any such tax law as amounts payable by or in respect of any Member or 
any Person owning an interest, directly or indirectly, in such Member shall be treated as amounts 
distributed to the Member with respect to which such amount was withheld pursuant to this Section 
6.3 for all purposes under this Agreement.  The Managing Member is authorized to withhold from 
distributions, or with respect to allocations, to the Members and to pay over to any federal, state, 
local, or foreign government any amounts required to be so withheld pursuant to the Code or any 
provisions of any other federal, state, local, or foreign law and shall allocate any such amounts to 
the Member with respect to which such amount was withheld. Notwithstanding the foregoing, the 
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Managing Member may require, and with respect to a former Member, must require, such Member 
or former Member to deposit with the Company an amount equal to any tax or withholding to be 
paid by the Company with respect to such Member or former Member at least five (5) business 
days prior to the due date of such payment, so long as 10 days’ notice is provided.  

 Record Holders.  Any distribution of Company assets, whether pursuant to this 
ARTICLE 6 or otherwise, shall be made only to Persons who, according to the books and records 
of the Company, were the holders of record of Interests on the date determined by the Managing 
Member as of which the Members are entitled to any such distribution. 

 Final Distribution.  The final distributions following dissolution of the Company 
shall be made in accordance with the provisions of ARTICLE 13. 

ARTICLE 7 
EXPENSES 

 Expenses.  Except as set forth below, the Company shall pay or reimburse the 
Managing Member for all costs and expenses incurred by or on behalf of the Company or for its 
benefit in accordance with the Operating Plan and Budget (collectively, “Company Expenses”), 
including, but not limited to, all costs and expenses incurred in connection with Company 
operations, including payments to Affiliates for services provided by such Affiliates to the 
Company or on behalf of the Company, all third party out-of-pocket costs and expenses of 
custodians, paying agent, registrar, counsel and independent accountants, and any taxes, fees or 
other government charges levied against the Company, (ii) all costs incurred in connection with 
the preparation of or relating to reports made to the Members, (iii) all costs related to litigation 
involving the Company, directly or indirectly, including, without limitation, attorneys’ fees 
incurred in connection therewith, (iv) all costs related to the Company’s indemnification 
obligations set forth in Section 12.1, (v) all costs related to organization, and (vi) the allocable 
portion of expenses related to the general Director and Officer insurance and similar insurance 
policies maintained by Affiliates of the Managing Member. 

 Payment of Expenses.  In reasonable furtherance of the purposes hereof and 
expressly subject to the terms contained in Section 4.6, the Managing Member may (a) cause the 
Company to pay the Company Expenses out of the assets of the Company, (b) in accordance with 
Section 4.6, send written notice to each Member calling for Additional Capital Contributions in an 
amount equal to that Member’s share of the Company Expenses, or (c) pay the Company Expenses, 
in which case the Managing Member shall be entitled to reimbursement out of the liquid assets of 
the Company at any time the Managing Member deems appropriate. 

 Other Fees Payable by Company. 

7.3.1 Property Management Fee.  Managing Member shall, in its sole discretion, 
select a property manager for the Project (“Property Manager”), which Property Manager may 
be the Managing Member, an Affiliate thereof, or an unrelated third party.  The Company shall 
pay to Property Manager an annual property management fee not to exceed three percent (3.0%) 
of Effective Gross Income, payable on a monthly basis. 
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7.3.2 Technology Solutions Licensing Fees to RM Technologies.  Pursuant to the 
Platform Agreement, the Company shall pay to RM Technologies, LLC, a California limited 
liability company (“RM Technologies”), all fees, costs and expenses incurred and payable by the 
Company to RM Technologies for prospective investor onboarding services and the use by the 
Company of the Platform, as determined by the Managing Member, including, without limitation, 
the fees set forth in subsections (a) and (b) below (collectively, the “Technology Solutions 
Licensing Fee”), and the costs and expenses set forth in subsections (c) and (d) below: 

(a) A one-time fixed platform fee equal to fifteen thousand dollars 
($15,000); 

(b) A one-time fee equal to one thousand five hundred dollars 
($1,500) per each prospective investor approved by the Managing Member for certain 
onboarding services, including compiling subscription documents and providing investor 
questionnaires, know your customer (“KYC”) responses, and Rule 506(c) under the Securities 
Act of 1933, as amended, accreditation verification responses, for the Managing Member’s 
review and approval; 

(c) Reimburse RM Technologies for all expenses actually incurred, 
including:  (i) travel expenses expended to perform one site visit to the Project, (ii) third-party 
professional photography services for photographs to be used on the Platform, (iii) 
reimbursement for its third-party insurance consultant in the amount of $2,500, and (iv) any 
and all other out-of-pocket expenses directly relating to the prospective investor onboarding 
services as set forth in the Verification Services Agreement attached as Exhibit D to the 
Platform Agreement.  The aggregate fees reimbursed with respect to clauses (i) and (ii) shall 
not exceed $2,500; and 

(d) Such other fees as may be jointly approved by the Managing 
Member and RM Technologies. 

The Company and the Members acknowledge and agree that (i) none of RM Technologies nor 
any of its Affiliates are registered as a broker, dealer, investment adviser. or funding portal 
(except with respect to RM Adviser. LLC. (“RM Adviser”) which has no involvement in the 
transactions to be consummated by RM Technologies hereunder or pursuant to the Platform 
Agreement or contemplated herein and therein and solely for the purposes hereof, RM Adviser 
shall not be deemed an Affiliate of the Company or of RM Technologies); (ii) RM Technologies 
does not provide investment advice or recommend the purchase of any Interests or of the 
Company’s offerings with respect to the Project; and (iii) the Company’s use of the Platform, 
including any license to utilize the Platform and any related technology, software and supporting 
services, or any posting of any offering documents with respect to the Interests or the Project and 
all related information on the Platform does not constitute the approval of or endorsement by 
RM Technologies or any of its Affiliates of the Company’s securities offering with respect to 
the Interests or the Project or signify the suitability thereof in any manner. 

any manner. 
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7.3.3 Additional Fees to RM Technologies  Pursuant to the Platform Agreement, 
the Company will pay to RM Technologies a continuing annual administrative fee solely for RM 
Technologies’ performance of the Administrative Services, including access to the Platform, and 
licensing of intellectual property pursuant to the Technology Solutions Licensing Fee equal to One 
Hundred Twenty-Five Dollars ($125.00) for each Class B Member obtained through the Platform 
(the “RM Admin Fee”), divisible and payable quarterly; provided, however, that the RM Admin 
Fee shall be payable by the Company solely as an offset of distributions otherwise distributable to 
such Class B Members (pro rata in proportion to their respective Class Percentages) in accordance 
with the provisions of this Agreement.  Additionally, pursuant to the Platform Agreement, the 
Company shall reimburse RM Technologies for the following:  (i) marketing fees RM 
Technologies may incur with a third-party marketing agency not to exceed $35,000; and (ii) the 
actual third-party legal fees of RM Technologies incurred in connection with the Project in the 
aggregate amount not to exceed the sum of $15,000. 

 Managing Member Expenses.  The Company shall pay or reimburse the Managing 
Member or an Affiliate thereof for (i) the actual cost of goods and materials used for or by the 
Company, (ii) organizational expenses (including, without limitation, legal and accounting fees 
and costs) incurred to form the Company and prepare and file the Certificate of Formation, this 
Agreement, the Memorandum, the Contribution and Exchange Agreement, and any subscription 
agreements for the Class B Interests and to prepare any necessary tax returns or tax filings, and 
any out-of-pocket expenses incurred in order to market or obtain subscriptions for the Interests, 
and (iii) expenses incurred by the Managing Member and its Affiliates in the day-to-day oversight 
and management of the Project. 

ARTICLE 8 
ADMINISTRATIVE SERVICES 

RM Technologies shall have no rights with respect to the operation of the Company or 
otherwise hereunder, except as expressly provided herein.  RM Technologies, pursuant only to the 
Platform Agreement, shall be responsible for the following duties (and only the following duties) 
all of which are performed after the closing of the purchase and sale of the Class B Interests 
(collectively, the “Administrative Services”):  (i) affixing signatures to counter-sign Class B 
Member documents upon the approval of the Company or Managing Member, (ii) distributing to 
Class B Members of all annual tax forms (after receipt of same from the Company or Managing 
Member), (iii) processing distributions that are payable from the Company to the Class B 
Members, provided that, under no circumstances will any monies be deposited into any bank 
accounts controlled by RM Technologies, (iv) distributing quarterly reports to Class B Members 
(after receipt of same from the Company or Managing Member), and (v) distributing to Class B 
Members information concerning the performance of the Company and the Project (based on 
information from the Company or Managing Member).  RM Technologies shall not be responsible 
for (i) – (v) with respect to the Class A Members. 

ARTICLE 9 
MANAGEMENT 

 Management by Managing Member.   
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9.1.1 Except as otherwise provided in this ARTICLE 9, including Section 9.2, all 
aspects of the business and affairs of the Company shall be managed, and all decisions affecting 
the business and affairs of the Company shall be made, by the Managing Member, acting alone.   

9.1.2 The Managing Member is hereby authorized to execute all contracts, 
agreements and other documents or instruments affecting or relating to the business and affairs of 
the Company without execution or approval by the Members, including agreements with Affiliates 
for the provision of services to the Company or on behalf of the Company.  The Managing Member 
shall use reasonable efforts to carry out the business and affairs of the Company and shall devote 
such time to the Company as is necessary, in the sole and absolute discretion of the Managing 
Member, for the efficient operation of the business and affairs of the Company.  The initial 
Managing Member of the Company shall be Gateway Parcel Manager, LLC]. 

 Approval of Actions by Members.  Notwithstanding any other provision contained 
in this Agreement,  the following actions may not be undertaken by the Managing Member without 
the approval of a Majority-in-Interest of the Members: 

9.2.1 materially changing the nature of the Company’s business; 

9.2.2 altering or modifying in an adverse manner the rights, preferences or 
privileges of the Interests; 

9.2.3 authorizing, creating, reserving or issuing (i) any class or series of Interests 
or (ii) any bonds, debentures, notes or other obligations convertible into or exchangeable for, or 
having optional rights to purchase, Interests; or 

9.2.4 redeeming, repurchasing or otherwise acquiring any Interests other than 
repurchases or acquisitions from managers, employees, consultants and similar persons upon such 
persons’ termination of service with the Company. 

 Operating Plan and Budget.  Managing Member shall prepare an annual operating 
plan and budget (the “Operating Plan and Budget”) for the Project and shall take all 
commercially reasonable steps to provide such Operating Plan and Budget to the Class A Members 
and to RM Technologies (to be provided to the Class B Members pursuant to ARTICLE 8 above) 
at least one month prior to the end of each Fiscal Year. 

 Officers. 

9.4.1 Appointment.  The Managing Member may, from time to time, designate 
one or more persons to be an officer (an “Officer”) of the Company.  Any Officers designated by 
the Managing Member shall have such authority and perform such duties as the Managing Member 
may, from time to time, delegate to them.  The Managing Member may assign titles to particular 
Officers and, unless the Managing Member decides otherwise, if the title is one commonly used 
for officers of a business corporation formed under the Act, the assignment of such title shall 
constitute the delegation to such Officer of the authority and duties that are normally associated 
with that office, subject to any restrictions on such authority imposed by the Managing Member.  
Any number of offices may be held by the same person. 



 

 23 
 

9.4.2 Term.  Each Officer shall hold office until his or her successor shall be duly 
designated in accordance with this Agreement or until his or her death or disability or until he or 
she shall resign or shall have been removed in the manner hereinafter provided. 

9.4.3 Resignation.  Any Officer may resign as such at any time.  Such resignation 
shall be made in writing and shall take effect at the time specified therein, or if no time be specified, 
at the time of its receipt by the Managing Member.  The acceptance of a resignation shall not be 
necessary to make it effective, unless expressly so provided in the resignation. 

9.4.4 Removal.  Any Officer may be removed as such, either with or without 
cause, by the Managing Member whenever in its judgment the best interests of the Company will 
be served thereby.  Any vacancy occurring in any office of the Company may be filled by the 
Managing Member. 

 Reliance by Third Parties.  In dealing with the Company and its duly appointed 
agents, no Person shall be required to inquire as to the Company’s or such agents’ authority to 
bind the Company. 

 Designation of Partnership Representative.  The Managing Member is hereby 
designated as the “Partnership Representative” (as defined by the Bi-Partisan Budget Act of 2015, 
H.R.  1314), to manage administrative tax proceedings conducted at the Company level by the 
Internal Revenue Service with respect to Company matters.  If the Partnership Representative is 
an entity, such entity shall have the right (without the consent or approval of any Member) to 
appoint one of its officers, members, managers, shareholders, partners or other authorized 
representatives as the “Designated Individual” (as defined in the Regulations) through whom such 
Partnership Representative shall act in fulfilling its duties and exercising its rights under Code 
Section 6223.  The Partnership Representative shall have the right to replace the individual 
designated as the Designated Individual without the consent of the Members.  The Partnership 
Representative is specifically directed and authorized to take whatever steps he, in his sole 
discretion, deems necessary or desirable to perfect such designation, including, without limitation, 
filing any forms or documents with the Internal Revenue Service and taking such other action as 
may from time to time be required or permitted under Treasury Regulations.  Expenses of 
administrative proceedings relating to the determination of Company items at the Company level 
undertaken by the Partnership Representative shall be Company expenses. The Members agree to 
cooperate in good faith, including without limitation by timely providing information reasonably 
requested by the Partnership Representative and making elections and filing amended returns 
reasonably requested by the Partnership Representative, and by paying any applicable taxes, 
interest and penalties. If the Company pays any imputed adjustment amount under Code Section 
6225, the Partnership Representative shall determine the Members (or former Members) to whom 
such liability relates and their relative shares of such liability (each share a “Partnership Tax 
Share”). Within sixty (60) days of receiving a final notice from the IRS under Code Section 6225, 
the Partnership Representative shall seek payment from the Members (including any former 
Members) for their respective Partnership Tax Shares, and each such Member hereby agrees to 
pay such Member’s Partnership Tax Share to the Company, and such amount shall not be treated 
as a Capital Contribution. Any Partnership Tax Share not paid by a Member (or former Member) 
within sixty (60) days from the notice provided by the preceding sentence shall be treated as a loan 
to such Member (or former Member) and shall bear interest at a rate equal to the prime rate of 
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interest as reported in The Wall Street Journal plus two percent (2%). Further, the Company shall 
offset a Member’s rights to a distribution under Section 6.3 by such Member’s unsatisfied 
Partnership Tax Share (plus accrued interest under the preceding sentence). Each Member 
acknowledges that, notwithstanding the transfer of all or any portion of its interest in the Company, 
it shall remain liable for such Member’s Partnership Tax Share. The obligations of each Member 
(or former Member) under this Section 9.6 shall survive any transfer or redemption of a 
membership interest in the Company and the termination of this Agreement or the dissolution of 
the Company. Without limiting the generality of the foregoing, the Partnership Representative 
shall have the sole and exclusive authority to make any elections on behalf of the Company 
permitted to be made pursuant to Section 754 or any other Section of the Code or the regulations 
promulgated thereunder. 

 Other Activities of the Members and Related Persons. 

9.7.1 Each Member expressly agrees that, the other Members, the Managing 
Member and their respective Affiliates, and their respective officers, directors, agents and 
employees may engage independently or with others, for their own accounts and for the accounts 
of others, in other business ventures and activities of every nature and description whether such 
ventures are competitive with the business of the Company or otherwise, including, without 
limitation, purchasing, selling or holding securities for the account of any other Person or 
enterprise or for its or his own account, regardless of whether or not any such securities are also 
purchased, sold or held for the account of the Company.  Neither the Company nor any other 
Member shall have any right to participate in any manner in any such independent venture or other 
partnership or account or in any profits or income earned or derived by, or accruing to, any Related 
Person. 

9.7.2 The Managing Member may, from time to time, employ any Person or 
engage third parties to render services to the Company on such terms and for such compensation 
as the Managing Member may in its sole discretion determine, including, without limitation, 
attorneys, investment consultants, brokers or finders and independent auditors.  Such employees 
and third parties may be Affiliates of any Member.  Persons retained, engaged or employed by the 
Company may also be engaged, retained or employed by and act on behalf of one or more Members 
or any of their respective Affiliates. 

 Agreements with Affiliates.  Any agreement between the Company and any 
Affiliate of the Managing Member to be entered into after the date of this Agreement shall be upon 
market terms, not materially more favorable to the Affiliate of the Managing Member than would 
apply to a qualified, unaffiliated third party on a competitive basis.  In the event such an agreement 
replaces an agreement for which fees were approved at the time of execution of this Agreement, 
such fees shall not exceed those set forth in this Agreement without approval of a Majority-in-
Interest of the Members. 

 Managing Member Duty.  Notwithstanding anything herein to the contrary, the 
Managing Member has an express fiduciary duty for the safekeeping and use of all funds and assets 
of the Company. 
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ARTICLE 10 
BOOKS OF ACCOUNT, RECORDS AND REPORTS 

 Maintenance of Books and Records, Etc.  The Company shall maintain books and 
records in such manner as is utilized in preparing the Company’s United States federal information 
tax return in compliance with Section 6031 of the Code, and such other records as may be required 
in connection with the preparation and filing of the Company’s required United States federal, 
state and local income tax returns or other tax returns or reports of foreign jurisdictions, including, 
without limitation, the records reflecting the Capital Accounts and adjustments thereto.  All such 
books and records shall at all times be made available at the principal office of the Company and 
shall be open to the reasonable inspection and examination of the Members or their duly authorized 
representatives during normal business hours. 

 Financial Reports.  The Company shall provide to its Members on at least a 
quarterly basis, detailed financial statements (including, but not limited to, balance sheet, income 
statement, statement of cash flows, trailing 12-month income statement, mortgage statement, bank 
reconciliations, general ledger and rent roll), each detailed by line item (the “Financial Reports”), 
substantially in the form attached hereto as Exhibit A.  Within 30 days after the calendar quarter, 
the Company will provide such Financial Reports to the Class A Members and to RM 
Technologies, to be provided to the Class B Members pursuant to ARTICLE 8.  The Company 
will regularly upload such investor reports or updates and leasing updates into the appropriate 
interface located on the Platform.  The Company shall also provide additional reports relating to 
material developments involving the Company or the underlying Project. 

 Significant Events.  The Company shall provide its Members and RM Technologies 
prompt notice of (i) any material notice from any lender secured by the underlying Project, 
including with respect to any covenants set forth in the Loan Documents; (ii) material dispute 
between the Company and any governmental agency, relating to any part of the Project (other than 
tax appeals provided for in the annual Operating Plan and Budget); (iii) any material litigation 
relating to any part of the Project; and (iv) any bona fide offers to purchase the Project. 

 Tax Reporting.  The Managing Member will make commercially reasonable efforts 
to cause the Company to provide annual tax reports to Members within 60 days of the calendar 
year end using accountants approved by the Sponsor Member.  The Managing Member shall pay 
liquidated damages to the Company (for the benefit of the Class B Members) in the amount of 
$150 per day for each Class B Member for each day of delay beyond March 15 in delivering the 
K-1s to RM Technologies (to be distributed to the Class B Members pursuant to ARTICLE 8) for 
each taxable year. The Members (including former Members) shall report consistently with the tax 
reporting of the Company, including any Schedule K-1 provided to the Members (or former 
Members), and no Member (or former Member) shall report inconsistently, including but not 
limited by filing an IRS Form 8082, Notice of Inconsistent Treatment.  Notwithstanding anything 
herein to the contrary,  Neither the Company nor any Member or any other person may take any 
action to cause the Company to be treated as other than a “partnership” for income tax purposes, 
including but not limited to by filing an IRS Form 8832, Entity Classification Election. 



 

 26 
 

ARTICLE 11 
TRANSFER OF INTERESTS; SUBSTITUTE AND ADDITIONAL MEMBERS 

 Assignments.  No Member may withdraw from the Company or make a demand 
for paid-in capital until the termination of the Company or as otherwise expressly provided in 
ARTICLE 6.  No Member may, directly or indirectly, sell, transfer, assign, hypothecate, pledge or 
otherwise dispose of or encumber (each, an “Assignment”) all or any part of such Member’s 
Interest in the Company (whether voluntarily, involuntarily or by operation of law) without the 
prior written consent of the Managing Member.  Managing Member may only make an 
Assignment of its Interest in the Company to an unaffiliated third-party with the consent of a 
Majority-in-Interest.  Each Member and each assignee thereof hereby agrees that it will not affect 
any Assignment of all or any part of its interest in the Company (whether voluntarily, involuntarily 
or by operation of law) in any manner contrary to the terms of this Agreement or that violates or 
causes the Company or the Members to violate the Securities Act, the Securities Exchange Act, 
the Investment Company Act, or the laws, rules, regulations, orders and other directives of any 
Governmental Authority. 

 Effect of Retirement, Withdrawal, Bankruptcy, Dissolution, Death, Etc. of 
Member.  The retirement, withdrawal, bankruptcy, death, incapacity or adjudication of 
incompetency of a Member (such Member herein referred to as the “Affected Member”) shall not 
cause the Company to be dissolved or its affairs to be wound up and upon the occurrence of any 
such event, the Company shall be continued without dissolution.  The trustee, executor, 
administrator, committee or guardian of the Affected Member or of the Affected Member’s estate, 
as the case may be, shall have all the rights of the Affected Member for the purpose of settling or 
managing the estate and such power as the Affected Member possessed to assign all or part of the 
Affected Member’s interest in the Company, provided that any such trustee, executor, 
administrator, committee or guardian shall become a Substitute Member only upon compliance 
with the provisions of Section 11.3. 

 Substitute Members.  No assignee of all or any part of an interest of a Member in 
the Company shall be admitted to the Company as a substitute member (a “Substitute Member”) 
unless and until (a) the Managing Member shall have consented in writing to such admission (the 
granting or denial of which shall be in each Managing Member’s sole discretion), (b) the assignee 
has executed a counterpart of this Agreement (as modified or amended from time to time) and such 
other instruments as the Managing Member may reasonably deem necessary or appropriate to 
confirm the undertaking of the assignee to be bound by all the terms and provisions of this 
Agreement and (c) the assignee has undertaken in writing to pay all expenses incurred by the 
Company in connection with such assignment and substitution.  Unless and until an assignee of an 
interest in the Company becomes a Substitute Member, such assignee shall not be entitled to 
exercise any vote, consent or any other right or entitlement with respect to such interest in the 
Company. 

 Removal of Managing Member/Sponsor Member. 

11.4.1 Generally.  The Managing Member may only be removed in accordance 
with this Section 11.4.  Upon becoming aware of the occurrence of a Cause Event, the Managing 
Member shall provide prompt notice to the Members of such Cause Event.  A Majority-in-Interest 
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may remove the Managing Member, solely in its capacity as the Managing Member of the 
Company, by delivering a written notice (a “Removal Notice”) to the Managing Member to such 
effect, no later than thirty days after delivery of notice of the Cause Event. 

(a) Effect of Removal.  If a Majority-in-Interest of the Members 
elect to remove the Managing Member for a Cause Event, then without any further action 
required of any person, effective as of the removal date, the Managing Member shall be 
removed as such and shall have no further rights or responsibilities as Managing Member 
hereunder, and the removed Managing Member, in its capacity as the Sponsor Member, shall 
no longer be entitled to receive Promoted Distributions pursuant to Sections 6 and 13 of this 
Agreement. 

(b) Definition of Cause Event.  As used in this Section 11.4, 
“Cause Event” means any of the following:  (a) any act or omission by the Managing Member 
constituting actual intentional fraud under the laws of the State of Delaware or the United 
States of America (regardless of whether such act or omission occurs within the scope of the 
Managing Member’s duties under this Agreement) with respect to the Company or the Real 
Estate Company, (b) any act of gross negligence or willful misconduct with respect to the 
Company or the Real Estate Company, (c) any prohibited transfers of Managing Member’s 
Interests, (d) any arrest for or a conviction or plea of guilty or nolo contendere to a financial 
felony by any officer, principal, manager or managing member of Managing Member 
(regardless of whether such act or omission occurs within the scope of the Managing 
Member’s duties under this Agreement), and (e) the Managing Member (1) files a voluntary 
petition in bankruptcy, (2) is involuntarily dissolved and commences its winding up, (3) 
consents to or acquiesces to the appointment of a trustee, receiver or liquidator of the 
Managing Member, or (4) the Managing Member has entered against it an order for relief in 
a federal bankruptcy proceeding which order is not stayed, vacated or dismissed within 60 
days. 

11.4.2 Procedure.  If the Managing Member is removed pursuant to Section 11.4, 
a successor Managing Member shall be appointed by a vote of a Majority-in-Interest of the 
Members, and thereafter this Agreement and the Company’s certificate of formation (as 
applicable) shall be amended to name the successor Managing Member without any further 
consent of any of the Members. 

ARTICLE 12 
INDEMNIFICATION OF MANAGING MEMBER 

 In General.  The Company shall, to the maximum extent permitted by applicable 
law, indemnify and hold harmless all Related Persons and the Company and each Member shall 
release each Related Person, to the fullest extent permitted by law, from and against any and all 
Damages, including, without limitation, Damages incurred in investigating, preparing or defending 
any action, claim, suit, inquiry, proceeding, investigation or appeal taken from any of the foregoing 
by or before any court or Governmental Authority, whether pending or threatened, whether or not 
a Related Person is or may be a party thereto, which, in the judgment of the Managing Member, 
arises out of, relates to or is in connection with this Agreement or the management or conduct of 
the business or affairs of the Company or of its Affiliates, except for any such Damages that are 
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finally found by a court of competent jurisdiction to have resulted primarily from the bad faith, 
gross negligence or intentional misconduct of, or an intentional and material breach of this 
Agreement or knowing violation of law by, the Person seeking indemnification.  Such attorneys’ 
fees and expenses shall be paid by the Company as they are incurred upon receipt, in each case, of 
an undertaking by or on behalf of the Related Person on whose behalf such expenses are incurred 
to repay such amounts if it is ultimately determined that such Related Person is not entitled to 
indemnification with respect thereto. 

The termination of any proceeding by settlement shall not be deemed to create a 
presumption that the Related Person involved in such settlement acted in a manner which 
constituted bad faith, gross negligence, intentional misconduct, an intentional and material breach 
of this Agreement or a knowing violation of law.  The indemnification provisions of this Section 
12.1 may be asserted and enforced by, and shall be for the benefit of, each Related Person, and 
each Related Person is hereby specifically empowered to assert and enforce such right.  The right 
of any Related Person to the indemnification provided herein shall be cumulative of, and in 
addition to, any and all rights to which such Related Person may otherwise be entitled by contract 
or as a matter of law or equity and shall extend to his or its heirs, successors, assigns and legal 
representatives. 

All judgments against a Related Person wherein such Related Person is entitled to 
indemnification shall, to the extent available, be satisfied from Company assets. 

 Contribution.  If for any reason the indemnity provided for in Section 12.1 and to 
which a Related Person is otherwise entitled is unavailable to such Related Person in respect of 
any Damages, then the Company, in lieu of indemnifying such Related Person, shall contribute to 
the amount paid or payable by such Related Person as a result of such Damages in the proportion 
the total capital of the Company (exclusive of the balance in the Related Person’s Capital Accounts 
(which, for purposes of this Section 12.2 in the case of a Related Person which is not a Member, 
shall mean the Capital Account of the Member with respect to which such Related Person is an 
Affiliate)) bears to the total capital of the Company (including the balance in the Related Person’s 
Capital Accounts), which contribution shall be treated as an expense of the Company. 

 Not Liable for Return of Capital.  No Member nor any Affiliate, officer, director, 
Managing Member, member, stockholder, partner, employee or agent of any Member or of any 
such Person shall be personally liable for the return of the Capital Contributions of any other 
Member or any portion thereof or interest thereon, and such return shall be made solely from 
available Company assets, if any. 

ARTICLE 13 
DURATION AND TERMINATION OF THE COMPANY 

 Term.  The existence of the Company shall commence on the date of the filing of 
articles of organization in the office of the Secretary of State of the State of Delaware in accordance 
with the Act and shall continue until the first to occur of the following events (an “Event of 
Termination”): 

13.1.1 the disposition of all or substantially all of the assets of the Company;  
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13.1.2 13.1.2 the unanimous determination of the Members to dissolve the 
Company; or 

13.1.3 the happening of any other event causing the dissolution of the Company 
under the laws of Delaware; 

 Winding-Up.  Upon the occurrence of an Event of Termination, the Company shall 
be dissolved and wound-up.  In connection with the dissolution and winding-up of the Company, 
the Managing Member or, if the Managing Member votes to appoint a liquidator or other 
representative (the “Liquidator”), such Liquidator shall proceed with the sale or liquidation of all 
of the assets of the Company (including the conversion to cash or cash equivalents of its notes or 
accounts receivable) and shall apply and distribute the proceeds of such sale or liquidation in the 
following order of priority, unless otherwise required by mandatory provisions of applicable law: 

13.2.1 first, to pay (or make provision for payment of) all expenses of the 
liquidation in satisfaction of all obligations of the Company for such expenses of liquidation; 

13.2.2 second, to pay (or to make provision for the payment of) all creditors of the 
Company (including Members who are creditors of the Company) and the expenses of liquidation, 
in the order of priority provided by law or otherwise, in satisfaction of all debts, liabilities or 
obligations of the Company due such creditors and of such expenses of liquidation; 

13.2.3 third, to the establishment of any reserve which the Managing Member or 
the Representative, as the case may be, may in its sole discretion deem necessary for any contingent 
or unforeseen liabilities or obligations of the Company (such reserve may be paid over by the 
Managing Member or the Liquidator to an escrow agent acceptable to the Managing Member or 
the Liquidator, to be held for disbursement in payment of any of the aforementioned liabilities and, 
at the expiration of such period as shall be deemed advisable by the Managing Member or the 
Liquidator, for distribution of the balance in the manner hereinafter provided in Section 13.2.4 and 

13.2.4 fourth, after the payment (or the provision for payment) of all expenses, 
debts, liabilities and obligations of the Company in accordance with clauses (a), (b) and (c) above, 
to the Members or their legal representatives pursuant to the provisions of Section 6.1. 

 No Action for Dissolution.  Except as expressly permitted in this Agreement, 
including without limitation a sale of the Project or the unanimous determination of the Members 
to voluntarily dissolve, a Member shall not take any voluntary action that directly causes an Event 
of Termination.  The Members acknowledge that irreparable damage would be done to the 
goodwill and reputation of the Company if any Member should bring an action in court to dissolve 
the Company under circumstances where dissolution is not required by Section 13.1.  This 
Agreement has been drawn carefully to provide fair treatment of all parties and equitable payment 
in liquidation of the Distributive Rights.  Accordingly, except where the Members have failed to 
liquidate the Company as required by this ARTICLE 13, each Member hereby waives and 
renounces his, her or its right to initiate legal action to seek the appointment of a receiver or trustee 
to liquidate the Company or to seek a decree of judicial dissolution of the Company on the ground 
that (1) it is not reasonably practicable to carry on the business of the Company in conformity with 
the Certificate or this Agreement, or (2) dissolution is reasonably necessary for the protection of 
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the rights or interests of the complaining Member.  Damages for breach of this Section 13.3 may 
be offset against distributions by the Company to which such Member would otherwise be entitled. 

 Time for Liquidation.  A reasonable amount of time shall be allowed for the orderly 
liquidation of the assets of the Company and the discharge of liabilities to creditors so as to enable 
the Managing Member or the Liquidator to minimize the losses attendant upon such liquidation. 

 No Recourse Against Members.  Each Member shall look solely to the assets of the 
Company for the return of that Member’s Capital Contributions, and, if the assets of the Company 
remaining after the payment or discharge of the debts and liabilities are insufficient to return each 
Member’s Capital Contributions, that Member shall have no recourse against the Managing 
Member or any other Member. 

 Termination.  Upon compliance with the foregoing distribution plan, the Company 
shall cease to be such, and the Managing Member or the Liquidator, as the case may be, shall 
execute, acknowledge and cause to be filed with the Secretary of State of the State of Delaware a 
certificate of cancellation or certificate of dissolution of the Company pursuant to the power of 
attorney contained in Section 15.12.  The provisions of this Agreement shall remain in full force 
and effect during the period of winding up and until the filing of the certificate of cancellation or 
certificate of dissolution of the Company with the Secretary of State of the State of Delaware. 

ARTICLE 14 
AMENDMENTS 

 Consent to Amendments.  This Agreement (and all defined terms as used therein) 
may be modified or amended only with the consent of the Managing Member and the consent of 
a Majority-in-Interest of the Members, or as otherwise permitted by the Act. 

 Amendments by Members.  Notwithstanding the provisions of Section 14.1 and 
this Section 14.2, the Managing Member shall have the authority to amend or modify this 
Agreement without any vote or other action by the other Members, as expressly permitted by 
Sections 13.1 and 15.12 or to satisfy any requirements, conditions, guidelines, directives, orders, 
rulings or regulations of any Governmental Authority, or as otherwise required by applicable law.  
Subject to the provisions of ARTICLE 9 and Section 14.1, the Managing Member shall have the 
authority to amend or modify this Agreement without any vote or other action by the other 
Members (a) to reflect the transfers of interests of Members pursuant to ARTICLE 11, (b) to form, 
qualify or continue the Company as a limited liability company in all jurisdictions in which the 
Company conducts or plans to conduct business, (c) to change the name of the Company, (d) to 
cure any ambiguity or correct or supplement any provision herein contained which may be 
incomplete or inconsistent with any other provision herein contained, or (e) to correct any 
typographical errors contained herein.  A copy of each amendment and modification of this 
Agreement shall be sent to the Members. 
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ARTICLE 15 
MISCELLANEOUS 

 Waiver of Partition.  Each of the Members hereby irrevocably waives any and all 
rights that such Member may have to maintain any action for partition of any of the Company’s 
property. 

 Entire Agreement.  This Agreement together with the documents expressly referred 
to herein, including the Memorandum, each as amended or supplemented, constitutes the entire 
agreement among the parties with respect to the subject matter herein or therein, except that, 
notwithstanding any other provision of this Agreement, the Company may, in its sole discretion, 
enter into, perform, amend, modify, waive or terminate one or more side letters or similar written 
agreements to or with any Class A Member, that have the effect of adding to or modifying the 
respective rights and obligations with respect to the subject matter hereof and/or the terms of this 
Agreement as among the parties thereto without the consent of any other Person, and no Person 
not a party to any particular side letter or similar agreement is intended to be a third-party 
beneficiary thereof.  Any rights or obligations (including rights or obligations under this 
Agreement) established or modified in such a side letter or similar agreement shall supersede all 
other rights or obligations of to the parties thereto, notwithstanding any other provision of this 
Agreement. 

 Choice of Law.  THIS AGREEMENT AND THE RIGHTS OF THE PARTIES 
HEREUNDER SHALL BE GOVERNED BY AND INTERPRETED IN ACCORDANCE WITH 
THE LAWS OF THE STATE OF DELAWARE AND, WITHOUT LIMITATION THEREOF, 
THAT THE ACT AS NOW ADOPTED OR AS MAY BE HEREAFTER AMENDED SHALL 
GOVERN THE LIMITED LIABILITY COMPANY ASPECTS OF THIS AGREEMENT. 

 Successors and Assigns.  Except as otherwise specifically provided herein, this 
Agreement shall be binding upon and inure to the benefit of the parties and their legal 
representatives, heirs, administrators, executors, successors and assigns. 

 Interpretation.  Wherever from the context it appears appropriate, each term stated 
in either the singular or the plural shall include the singular and the plural, and pronouns stated in 
the masculine, the feminine or neuter gender shall include the masculine, the feminine and the 
neuter. 

 Captions.  Captions contained in this Agreement are inserted only as a matter of 
convenience and in no way define, limit or extend or otherwise affect the scope or intent of this 
Agreement or any provision hereof. 

 Severability.  If any provision of this Agreement, or the application of such 
provision to any Person or circumstance, shall be held invalid, illegal or unenforceable in any 
jurisdiction, the validity, legality and enforceability of the remaining provisions of this Agreement, 
or the application of such provision in jurisdictions or to Persons or circumstances other than those 
to which it is held invalid, illegal or unenforceable shall not be affected thereby. 
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 Counterparts.  This Agreement may be executed in several counterparts, each of 
which shall be deemed an original but all of which shall constitute one and the same instrument.  
It shall not be necessary for all Members to execute the same counterpart hereof. 

 Additional Documents.  Subject to the provisions of this Agreement, each party 
hereto agrees to execute, with acknowledgment or affidavit, if required, any and all documents and 
writings which may be necessary or expedient in connection with the creation of the Company and 
the achievement of its purposes, specifically including (a) any amendments to this Agreement and 
such certificates and other documents as the Managing Member deems necessary or appropriate 
to form, qualify or continue the Company as a limited liability company in all jurisdictions in 
which the Company conducts or plans to conduct business and (b) all such agreements, certificates, 
tax statements, tax returns and other documents as may be required of the Company or its Members 
by the laws of the United States of America or any jurisdiction in which the Company conducts or 
plans to conduct business, or any political subdivision or agency thereof. 

 Non-Waiver.  No provision of this Agreement shall be deemed to have been waived 
unless such waiver is contained in a written notice given to the party claiming such waiver has 
occurred, provided that no such waiver shall be deemed to be a waiver of any other or further 
obligation or liability of the party or parties in whose favor the waiver was given. 

 Notices.  Except as otherwise set forth in this Agreement, all notices or other 
communications required or permitted hereunder shall be in writing, and shall be delivered or sent, 
as the case may be, by any of the following methods:  (i) personal delivery; (ii) overnight 
commercial carrier; (iii) registered or certified mail, postage prepaid, return receipt requested; or 
(iv) electronic mail.  Any such notice or other communication shall be deemed received and 
effective upon the earlier of (A) if personally delivered, the date of delivery to the address of the 
person to receive such notice; (B) if delivered by overnight commercial carrier, one day following 
the receipt of such communication by such carrier from the sender, as shown on the sender’s 
delivery invoice from such carrier; (C) if mailed, on the date of delivery as shown by the sender’s 
registry or certification receipt; or (D) if given by electronic mail, when sent.  Any notice or other 
communication sent by electronic mail must be confirmed within 48 hours by letter mailed or 
delivered in accordance with the foregoing.  Any reference herein to the date of receipt, delivery, 
or giving, or effective date, as the case may be, of any notice or communication shall refer to the 
date such communication becomes effective under the terms of this Section 15.11.  Any such 
notice or other communication so delivered shall be addressed to the party to be served at the 
address for such party set forth in Schedule A.  Such addresses may be changed by giving written 
notice to the other parties in the manner set forth in this Section 15.11.  Rejection or other refusal 
to accept or the inability to deliver because of changed address of which no notice was given shall 
be deemed to constitute receipt of notice or other communication sent.  Any Member or its assignee 
may designate a different address to which notices or demands shall thereafter be directed and 
such designation shall be made by written notice given in the manner hereinabove required.  
Notices to any assignee of a Member shall be given to such Member unless such assignee has 
designated a different address therefor by written notice given in the manner hereinabove required. 

 Grant of Power of Attorney.  Each Member irrevocably constitutes and appoints 
the Managing Member, with full power of substitution and resubstitution, that Member’s true and 
lawful attorney, for that Member and in that Member’s name, place and stead, and for that 



 

 33 
 

Member’s use and benefit, to sign, execute, deliver, certify, acknowledge, swear to, file, record 
and publish (a) the Company’s certificate of formation and any amendment thereto or to this 
Agreement as provided herein, (b) any other certificates, instruments, agreements and documents 
necessary to qualify or continue the Company as a limited liability company in the states or other 
jurisdictions where the Managing Member deems necessary or desirable, (c) all conveyances, 
assignments, documents of transfer or other instruments and documents necessary to effect the 
assignment of an interest in the Company, the substitution of a Member, the admission of a 
Member to the Company or the dissolution and termination of the Company in accordance with 
this Agreement, and (d) all filings and submissions pursuant to any applicable law, regulation, rule, 
order, decree or judgment which, in the Managing Member’s opinion, may be necessary or 
advisable in connection with the Company’s affairs.  The power of attorney granted herein is 
coupled with an interest, shall be irrevocable, shall survive any Member’s death, disability or 
incapacity, shall be deemed given by each assignee and successor of each Member and may be 
exercised by the Managing Member by listing on, or attaching a list thereto of, any or all of the 
names of the Members and executing such amendments, certificates, instruments and other 
documents with the signature by or on behalf of the Managing Member, as attorney-in-fact for all 
of the persons whose names are so listed. 

 Limitation of Power of Attorney.  Except as expressly set forth in ARTICLE 14, 
the powers of attorney granted under Section 15.12 cannot be utilized for the purpose of increasing 
or extending any financial obligation or liability of any other Member or altering the method of 
division of profits and losses or the method of distributions in connection with the investment of a 
Member without the written consent of such Member. 

 Confidentiality.  Each Member agrees, as set forth below, with respect to any 
information pertaining to the Company or its investments or Affiliates that is provided to such 
Member pursuant to this Agreement or otherwise (collectively, “Confidential Matter”), to treat 
as confidential all such information, together with any analyses, studies or other documents or 
records prepared by such Member, its Affiliates, or any representative or other Person acting on 
behalf of such Member (collectively, its “Authorized Representatives”), which contain or 
otherwise reflect or are generated from Confidential Matters, and will not, and will not permit any 
of its Authorized Representatives to, disclose any Confidential Matter, provided that any Member 
(or its Authorized Representative) may disclose any such information (a) as has become generally 
available to the public, (b) as to which such Member has received from a third party and about 
which such Member has no knowledge of a confidentiality agreement between such third party 
and the Company, (c) as may be required or appropriate in any report, statement or testimony 
submitted to any Governmental Authority having or claiming to have jurisdiction over such 
Member (or its Authorized Representative) but only that portion of the data and information which, 
in the written opinion of counsel for such Member or Authorized Representative is required or 
would be required to be furnished to avoid liability for contempt or the imposition of any other 
material judicial or governmental penalty or censure, (d) as may be required or appropriate in 
response to any summons or subpoena or in connection with any litigation or (e) as to which each 
of the other Members has consented in writing. 

 Waiver of Trial by Jury.  TO THE EXTENT PERMITTED BY APPLICABLE 
LAW, EACH PARTY HERETO HEREBY IRREVOCABLY WAIVES ALL RIGHT OF TRIAL 
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BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM, ARISING OUT OF OR 
IN CONNECTION WITH THIS AGREEMENT OR ANY MATTER ARISING HEREUNDER. 

 Arbitration.  The parties hereto agree that they will resolve any and all disputes 
arising out of or relating to this Agreement through a binding arbitration proceeding (the 
“Arbitration”) to be held in Wilmington, Delaware, administered by the Judicial Arbitration and 
Mediation Services (or its successor, “JAMS”), pursuant to its then-pending Comprehensive 
Arbitration Rules and Procedures (the “JAMS Rules and Procedures”).  Any party may send 
another party written notice identifying the dispute and invoking the procedures of this Section 
15.16 (the “Dispute Notice”).  Within fourteen (14) days from delivery of the Dispute Notice, the 
parties will make a written application to JAMS, in Wilmington, Delaware for the appointment of 
a single impartial third-party arbitrator (the “Arbitrator”) to resolve the dispute.  The parties will 
use commercially reasonable efforts and will work in good faith to identify and agree upon an 
Arbitrator with significant experience in the types of transactions contemplated by this Agreement, 
either as a practitioner or as a neutral; provided, however, that if the parties fail to mutually select 
an Arbitrator, the JAMS Rules and Procedures will govern the Arbitrator selection, which will be 
completed within thirty (30) days of the written application to JAMS.  The Arbitrator shall not 
have the authority to modify or change any of the terms of this Agreement, except upon the consent 
of the parties.  The Arbitrator shall apply the substantive laws of the State of Delaware when 
resolving any dispute, without regard for any choice or conflict of laws rule or principle that would 
result in the application of the substantive law of any other jurisdiction.  Notwithstanding anything 
to the contrary in the JAMS Rules and Procedures, the parties and the Arbitrator shall maintain the 
confidentiality of the Arbitration award (the “Award”).  In actions seeking to vacate an arbitration 
award, the standard of review to be applied by said court to the arbitrator’s findings of fact and 
conclusions of law at the election of the appealing party will either be the same as that applied by 
an appellate court reviewing a decision of a trial court sitting without a jury or the specific grounds 
set forth in 9 U.S.C.  16(a).  The prevailing party, as determined by the Arbitrator, shall in addition 
be awarded by the Arbitrator its reasonable out-of-pocket expenses, attorneys’ fees and costs 
incurred therein or in the enforcement or collection of any Award.  The non-prevailing party, as 
determined by the Arbitrator, shall pay, at its sole expense, the Arbitrator’s fees, costs and 
expenses.  Any action brought for the purpose of confirming, challenging or vacating any Award 
and entering judgment thereon, shall be brought in an Applicable Court. 

 Opportunity Zone Information. One or more Members holding Class A Interests 
intend to qualify as a “qualified opportunity fund” as defined under 26 U.S. Code § 1400Z–2 
(“Qualified Fund”).  The Company shall provide to such Members information reasonably 
required for those Members intending to qualify as a Qualified Fund to determine that their 
investment in the Company so qualifies. 
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 Scope of Representation.  Each Member acknowledges and agrees that Cozen 
O’Connor, legal counsel to the Company (“Cozen”) has only represented the interests of the 
Company and not the interests of any Members in connection with the drafting, preparation and 
negotiation of this Agreement and formation of the Company.  Cozen, together with other 
attorneys, accountants and other experts who perform services for the Company, may also perform 
services for Members pursuant to separate agreements and arrangements with them.  To the extent 
that the foregoing representation constitutes a conflict of interest, the Company and each Member 
hereby expressly waive any such conflict of interest. 

[Remainder of page intentionally left blank] 



 

[SIGNATURE PAGE TO AMENDED AND RESTATED LIMITED LIABILITY COMPANY OPERATING AGREEMENT 
OF DETROIT GATEWAY JOINT VENTURE, LLC] 

 
 

IN WITNESS WHEREOF, this Agreement has been executed as of     

MANAGING MEMBER: 
 
Gateway Parcel Manager, LLC,  
a Delaware limited liability company 

By:       
Brian Mullally, its authorized Co-Managing Member 

MEMBERS: 
 
Detroit Gateway Joint Venture, LLC,  

By its Managing Member, Gateway Parcel Manager, LLC, 
as attorney-in-fact on behalf of Members 
 
 
 
By:       
Brian Mullally, its authorized Co-Managing Member 

[The signature pages of additional Members are on file at the Company’s office.] 
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MEMBER 

 

Name of Entity: _______________________________________________________________  

(if applicable) 

Signature: ___________________________________________________________________  

Name: ______________________________________________________________________  

Date: _______________________________________________________________________  
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Schedule A 

Members Ownership Percentage (based on a 
fully subscribed Offering at the 

Expected Offering Size, and subject 
to adjustment for any Offering 

Between the Minimum Offering Size 
and the Maximum Offering Size) 

 
Managing Member 

 

Gateway Parcel Manager, LLC 
 

None – Promoted Distributions Only 

Class A Members  
Gateway Detroit Partners, LLC 52.00% 
Gateway Parcel A Investors, LLC 24.98% 
Innovo Opportunity Fund III, LLC    6.92% 
  
Total  
  
Class B Members 16.08% 
  
  
Total  
  
TOTAL 100% 

 



 

 1 
 

Exhibit A 

Form of Financial Reporting 

Quarterly Overview 
A high-level summary outlining all the developments at the Project over the past quarter. 

Occupancy/Leasing 
Overview of current occupancy, leasing activity, concessions, etc.  What steps are being taken to 
maximize occupancy. 

- Renewal rates 
- Leasing traffic/conversions 
- Primary lease traffic sources 
- What premiums renovated units are achieving compared to proforma 

Distributions 
Discuss current quarter distributions, or if suspended, why? 

Renovations and Business Plan 
What progress has been made on the business plan or renovations? Summary of all exterior capex 
work completed and how it compares to budget.  For interiors, what is the average cost to renovate 
each unit, and how does it compare to proforma? How to rental premiums compare to proforma? 

Variance Analysis 
Compare current quarter financials to proforma/budget with variance explanations 

Photos 
Any photos documenting capex work, renovations, etc. 

Market Updates/Analysis 
Any relevant information about the state of the market/submarket, as it pertains to our asset and 
our outlook. 

Document List 
- Income Statement (Current quarter and T12) 
- Balance Sheet 
- Rent Roll 
- Cash Flow Statement 
- Trial Balance/General Ledger 
- Bank Statements and Reconciliations 
- Mortgage Statement Exhibit A



 

 

Exhibit B 

Business Plan 

(attached) 

 
 

 


