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BR AXIS WEST, DST 
 

CONFIDENTIAL OFFERING MEMORANDUM 
 

Class 1 Beneficial Interests in a Delaware Statutory Trust 
Minimum Purchase: 0.31428% Interest ($100,000 of equity and $120,683 of estimated debt) 

Maximum Offering Amount: $31,500,683 of Interests (99% ownership of the Trust) 
 

The Trust 

BR Axis West, DST (the “Trust”) is a recently formed Delaware statutory trust (“DST”) that is offering to 
sell (the “Offering”) 99% of the Class 1 Beneficial Interests in the Trust (the “Interests”) to Accredited Investors (as 
defined below) pursuant to this Confidential Offering Memorandum (this “Memorandum”).  Purchasers of Interests 
pursuant to this Offering (“Purchasers”) will become beneficial owners of the Trust (“Beneficial Owners”).  You 
should read this Memorandum in its entirety before making an investment decision. 

The Sponsor  

The Offering is sponsored by Bluerock Value Exchange, LLC (“BVEX” or the “Sponsor”), a national 
sponsor of syndicated Section 1031 Exchange (defined below) offerings with a focus on Class A assets that can 
deliver stable cash flows and that have the potential for value-creation. BVEX, a Delaware limited liability 
company, is an affiliate of Bluerock Real Estate, L.L.C. (“Bluerock”), a private equity real estate investment firm 
having sponsored a portfolio currently exceeding 25 million square feet of primarily apartment and office real estate.  
Bluerock’s senior management team has an average of over 25 years of investing experience, has been involved 
with acquiring over 35 million square feet of real estate worth approximately $10 billion, and has helped launch 
leading real estate private and public company platforms.  The Trust will be managed by BR Axis West DST 
Manager, LLC, a Delaware limited liability company (the “Manager”), an affiliate of Sponsor.  
 
The Property 

The “Axis West” is a Class A, garden-style apartment community consisting of 268 units located at 6820 
Axis West Circle, in Orlando, Orange County, Florida 32821.  Built in 2017, the Property is situated on 
approximately 12.25 acres and contains 265,148 rentable square feet comprised of one, two, and three-bedroom 
floor plans averaging 989 square feet. The Property is a gated community featuring top-of-the-market amenities, 
including controlled access buildings, a gourmet coffee bar, a central lake with a fountain and walking trail, lakeside 
grill islands, a resident’s clubhouse, a relaxation room with massage chair, a resort-style heated saltwater pool with 
cabanas and lounge seating, a performance fitness center with wellness and spin room, big and small “bark parks” 
and grooming stations, a contemporary children’s playground, a car care center, and attached and detached garages 
(in select units). Spacious unit amenities include: granite countertops, lake views, elevator access, air-conditioned 
hallways, hardwood-style flooring, island kitchens, stainless steel appliances, side-by-side refrigerators, deep 
kitchen sinks with gooseneck faucets, forty-two inch cabinetry, smooth surface cooktops, jetted garden tubs (in 
select units), walk-in closets, in-unit washers and dryers, and private screened-in patios and balconies (in select 
units). The Trust expects to acquire the Property from an unaffiliated third-party seller, CRP/FP Axis West Owner, 
L.L.C., a Delaware limited liability company (“Seller”) on or about May 10, 2018.  

 
The Property is located in south Orlando near Sea World, the Orlando Convention Center, Lockheed 

Martin, several other attractions, and other major employers, including an estimated 140,000 jobs within a 5-mile 
radius of the Property. The Property also benefits from its proximity to Dr. Phillips, FL, a mixed-use development 
featuring Dr. Phillips Hospital, homes, and “Restaurant Row,” a dining district with more than 60 restaurants.        

 
The Sponsor’s business plan for the Property and its investment objectives for the Interests will be to (i) 

preserve the Purchasers’ capital investment, (ii) make monthly distributions estimated to start at 5.08% per annum in 
year one, and projected to range from 5.08% to 6.09% per annum in years two through 10, which may be partially 
tax-deferred as a result of depreciation and amortization expenses, (iii) make any necessary improvements and 
upgrades to the property to increase the net operating income of the Property, grow rental rates and control expenses 
through professional property management and diligent asset management, and (iv) sell the Property at a profit 
within approximately seven to 10 years.  See “Business Plan.”  As of April 30, 2018, the Property was 93% leased. 
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The Acquisition Closing  
 

On April 17, 2018, the Sponsor entered into a Purchase and Sale Agreement with the Seller (the “Original 
PSA”) for the acquisition of the Property, which is expected to close on or about May 10, 2018 (the “Acquisition 
Closing”) for total consideration of $62,850,000.  Prior to the Acquisition Closing, the Sponsor expects to assign to 
BR Axis West Investment Co, LLC (the “Depositor”), all of the Sponsor’s rights under the Original PSA (such 
assignment, together with the Original PSA, the “Purchase Contract”), including an obligation to pay the Sponsor an 
Acquisition Fee in the amount of $1,257,000 (i.e., 2.0% of the purchase price under the Original PSA) and to 
purchase the Property for $62,850,000.  At the Acquisition Closing, the Depositor will contribute to the Trust its 
rights under the Purchase Contract and sufficient cash (collectively, the “Depositor Contribution”), which, together 
with the proceeds from the Loan (as defined below), will enable the Trust to acquire the Property and pay all 
expenses, fees and other costs associated with the acquisition.  In exchange for the Depositor Contribution, the Trust 
will simultaneously issue to the Depositor all of the Class 2 Beneficial Interests in the Trust (the “Class 2 Beneficial 
Interests”).  Contemporaneously with the Acquisition Closing, the Trust will obtain a loan in the original principal 
amount of $38,400,000 (the “Loan”) from KeyBank National Association (the “Lender”) under the Federal National 
Mortgage Association (“Fannie Mae”) Delegated Underwriting and Servicing (“DUS”), which will be evidenced by 
that certain Multifamily Note executed by the Trust and made payable to the order of the Lender (the “Note”). 
 
IMPORTANT NOTE TO PROSPECTIVE PURCHASERS:  Purchasers may not acquire Interests until the 
Trust has acquired the Property, obtained the Loan, and entered into the Master Lease (the date on which all 
such events have occurred, the “Closing Date”).  The Sponsor will issue a supplement to this Memorandum 
(the “Closing Supplement”) as soon as practicable after the Closing Date. 

    
The Master Lease 
 

The Trust will lease the Property to BR Axis West Leaseco, LLC, a Delaware limited liability company 
(the “Master Tenant”), an affiliate of Sponsor.  The Master Tenant will sub-lease the apartment units to the end-user 
tenants pursuant to residential leases. 
 
The Trust 
 

The Trust will be governed by that certain Amended and Restated Trust Agreement dated as of the date of 
the Acquisition Closing (the “Trust Agreement”), by and among the Depositor, the Manager and Delaware Trust 
Company, as Trustee.  The Trust is managed by BR Axis West DST Manager, LLC, a Delaware limited liability 
company and an affiliate of Sponsor. 
 
Section 1031 Exchanges 

A tax-deferred exchange (a “Section 1031 Exchange”) under Section 1031 of the Internal Revenue Code of 
1986, as amended (the “Code”) generally allows the seller of investment and business property to defer federal and 
state capital gains taxation on the sale by exchanging certain real property for another property of like kind.  
Acquisition of the Interests is designed for, but not limited to, Purchasers seeking to participate in a Section 1031 
Exchange.  The Trust has not requested, and does not plan to request, a private letter ruling from the Internal 
Revenue Service (the “IRS”) that the Interests will be treated as a direct acquisition of the Property by the 
Purchasers for purposes of Code Section 1031.  However, tax counsel to the Trust has provided a tax opinion that 
the acquisition of an Interest by a Purchaser should be treated as a direct acquisition of the Property by a Purchaser 
for purposes of Code Section 1031.  This opinion, however, is limited in scope and does not opine on all matters 
necessary for the prospective Purchaser’s acquisition to qualify under Code Section 1031. 
 
“Best Efforts” Offering 

 
This Offering of Class 1 Beneficial Interests in the Trust (the “Class 1 Beneficial Interests” or “Interests”) 

is being made through the Managing Broker-Dealer, on a “best efforts” basis through the broker-dealers 
participating in the Offering (the “Selling Group Members”), who are members of the Financial Industry Regulatory 
Agency (“FINRA”).  The Trust, in its sole discretion, may cancel or modify this Offering, reject purchases of 
Interests in whole or in part, waive conditions to the purchase of Interests, and allow investments below the 
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minimum purchase price.  Proceeds received from any Purchasers pursuant to accepted subscriptions for Interests 
will be held until such time as the Sponsor conducts an initial closing of such subscriptions (the “Initial Closing”).  
There is no minimum raise requirement in this Offering, and the Sponsor can hold the Initial Closing at any time 
once one or more subscriptions for Interests have been accepted by the Trust.  The remaining Interests, if any, will 
continue to be sold and closings may be thereafter conducted in accordance with the Offering documents until the 
Maximum Offering Amount (defined below) of Interests is sold or, if earlier, until May 31, 2019 (the “Offering 
Termination Date”).  The Offering Termination Date may, however, be further extended in the Sponsor’s sole 
discretion.  See “Plan of Distribution.”  Notwithstanding the foregoing, in no event will the number of initial record 
holders of Interests exceed the threshold for registration under Section 12(g) of the Securities Exchange Act of 1934 
(the “Exchange Act”) or any successor provision. 
 
Escrows, Financing and Reserves 

To acquire the Property, the Trust expects to obtain the Loan from the Lender pursuant to the terms of the 
Multifamily Loan and Security Agreement, Assignment of Leases and Rents, Security Agreement and Fixture Filing 
and additional loan documents (collectively, the “Loan Documents”), entered into as of the Acquisition Closing.  In 
addition, $107,200 of the Loan proceeds are expected to be used to fund in advance a Lender-controlled replacement 
reserve required under the Loan Documents at the rate of $4,467 per month (the “Lender Replacement Reserve”).  
In addition to the Lender-controlled Lender Replacement Reserve, the Lender established at the Loan closing from 
the Loan proceeds a tax and insurance escrow reserve in the amount of $629,230 (the “Tax and Insurance Escrow”).  
In addition to those Lender-controlled reserves (collectively, the “Lender Reserves”), the Trust will establish (and 
control) a reserve funded from proceeds of the Offering for Property costs and expenses, in the amount of $650,000 
(the “Supplemental Trust Reserve”). 

  
The Loan Documents are expected to provide for a $38,400,000 Loan with a 10-year term, a 30-year 

amortization schedule with five years of interest-only payments.  The Trust has entered into a rate lock agreement 
with the Lender and the Loan will bear interest at a rate equal to 4.46%.  On a fully-loaded basis, the loan-to-
capitalization (“LTC”) ratio is approximately 54.69%. The Loan will be “non-recourse” to the Trust except for 
standard non-recourse carveouts contained within the Loan Documents.  The Lender will additionally require, for so 
long as the Loan is outstanding, that the Sponsor or its affiliate retain a one percent (1.0%) beneficial interest in the 
Trust (the “Retained Interest”).  Purchasers of Interests will not be required to execute personal guaranties or an 
environmental indemnity agreement in favor of the Lender.   
 

In connection with the expected Loan, the Sponsor obtained an appraisal for the Property prepared by 
Newmark Grubb Knight Frank, an MAI designated appraiser, dated April 25, 2018 (the “Appraisal”), reflecting an 
“As Is” market value for the Property of $63,300,000 as of March 14, 2018. 

 
An investment in an Interest is highly speculative and involves substantial risks including, but not limited to:  
 

• this is a “best-efforts” offering with no minimum raise requirements; 
• the lack of liquidity of the Interests; 
• the holding of a beneficial interest in the Trust with no voting rights with respect to the management or 

operations of the Trust or in connection with the sale of the Property; 
• risks associated with owning, financing, operating and leasing a multifamily apartment complex, and real 

estate generally, in Orlando, Florida; 
• performance of the Master Tenant under the Master Lease, including the potential for the Master Tenant to 

defer a portion of rent payable under the Master Lease; 
• reliance on the Master Tenant (and the Property Manager (defined below) engaged by the Master Tenant, and 

the Property Sub-Manager (defined below) subcontracted by the Property Manager) to manage the Property; 
• risks associated with Bluerock Real Estate Holdings, LLC (“BREH”) funding the demand note that 

capitalizes the Master Tenant; 
• risks relating to the terms of the financing for the Property, including the use of leverage; 
• the final terms of the Loan may differ from the terms described herein; 
• lack of diversity of investment; 
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• the existence of various conflicts of interest among the Sponsor, the Trust, the Master Tenant, the Property 
Manager, and their affiliates;  

• material tax risks, including treatment of the Interests for purposes of Code Section 1031 and the use of 
exchange funds to pay acquisition costs, which may result in taxable boot; 

• the lack of a public market for the Interests; 
• the Interests not being registered with the Securities and Exchange Commission (the “SEC”) or any state 

securities commissions; 
• risks relating to the costs of compliance with laws, rules and regulations applicable to the Property; 
• risks related to competition from properties similar to and near the Property; and 
• the possibility of environmental risks related to the Property. 

 
Purchasers must carefully consider the risk factors beginning on page 14 of this Memorandum.  Neither the 
SEC nor any state securities commission has reviewed, approved or disapproved of this Memorandum or the 
Interests, nor have they passed upon the accuracy or adequacy of the information set forth in this 
Memorandum.  Any representation to the contrary is a criminal offense. 
 

 Cash Price 
To Purchasers 

Sales Commissions 
and Expenses(1) 

Proceeds to the 
Trust(2) 

Per 0.31428% Interest (minimum purchase)(3) $100,000                          $8,650                  $91,350 
Maximum Offering Amount              $31,500,683 $2,724,809             $28,775,874 

 
The date of this Memorandum is May 4, 2018. 

 
 

(1) Bluerock Capital Markets LLC, a Massachusetts limited liability company, a member of FINRA and an affiliate of the Sponsor, will serve 
as Managing Broker-Dealer for the Offering (the “Managing Broker-Dealer”) and will receive sales commissions (the “Sales 
Commissions”) of up to 6.0% of the purchase price of the Interests sold in the Offering (“Total Sales”) by the Selling Group Members, 
which it will re-allow to the Selling Group Members; provided, however, in the event a commission rate lower than 6.0% is negotiated 
with a Selling Group Member, the commission rate will be the lower agreed upon rate.  In addition, the Managing Broker-Dealer will 
receive, on a non-accountable basis, and will re-allow to Selling Group Members on a non-accountable basis, allowances for marketing 
and due diligence expenses of up to 1.25% of the Total Sales (“Marketing/Due Diligence Expense Allowances”).  The Managing Broker-
Dealer will also receive a Managing Broker-Dealer Fee of up to 1.4% of the Total Sales (the “Managing Broker-Dealer Fee”) which it may 
at its sole discretion partially re-allow to the Selling Group Members for non-accountable marketing expenses in addition to any other 
allowances.  The total aggregate amount of Sales Commissions, Marketing/Due Diligence Expense Allowances and the Managing Broker-
Dealer Fee (collectively, “Sales Commissions and Expenses”) will not exceed 8.65% of the Total Sales.  The Trust may, in its discretion, 
accept purchases of Interests net of all or a portion of the Sales Commissions otherwise payable from Purchasers purchasing through a 
Registered Investment Advisor (“RIA”) with whom the Purchaser has agreed to pay a fee for investment advisory services in lieu of 
commissions, and affiliates of the Trust, including the Sponsor, may purchase the Interests net of Sales Commissions and the 
Marketing/Due Diligence Expense Allowances.  See “Plan of Distribution” and “Estimated Use of Proceeds.” 

(2) The Trust is offering a maximum of $31,500,683 of Interests (the “Maximum Offering Amount”), which, if sold in full, will represent 99% 
of the outstanding Interests in the Trust at the end of the Offering. The proceeds shown are after deducting Sales Commissions and 
Expenses, but before deducting fees and expenses incurred in connection with the Depositor Contribution (defined below) and the closing 
of the Loan, including those payable to the Sponsor and its affiliates.  See “Estimated Use of Proceeds” and “Compensation and Fees.” 

(3) The minimum cash purchase price of $100,000 and deemed debt assumption of $120,683 represents a 0.31428% ownership interest in the 
Trust.  The Trust may waive the minimum purchase requirement in its sole discretion.   

 
 
 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK]
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POTENTIAL PURCHASERS SHOULD CAREFULLY CONSIDER THE FOLLOWING: 
 

Do not construe the contents of this Memorandum as legal, financial or tax advice.  Consult your own 
independent counsel, accountant or business advisor as to legal, tax and related matters concerning an 
investment in Interests.  Neither the Trust, the Sponsor, nor any of their affiliates makes any representation 
or warranty of any kind with respect to the acceptance by the IRS or any state taxing authority of your 
treatment of any item on your tax return or the tax consequences if you are investing in Interests as part of a 
Section 1031 Exchange. 

Neither the Trust nor the Sponsor, nor any of their respective affiliates, has authorized any person to make 
any representations or furnish any information with respect to the Interests or the Property, other than as set forth in 
this Memorandum or other documents or information the Trust or the Sponsor may furnish to you upon request.  
You are encouraged to ask the Trust or the Sponsor questions concerning the terms and conditions of this Offering 
and the Property. 

This Memorandum constitutes an offer of Interests only to the person whose name appears in the 
appropriate space on the cover page of this Memorandum.  Furthermore, the delivery of this Memorandum does not 
constitute an offer, or solicitation of an offer, to purchase an Interest to anyone in any jurisdiction in which such an 
offer or solicitation is not authorized. 

The Sponsor has prepared this Memorandum solely for the benefit of persons interested in acquiring 
Interests.  You may not reproduce or distribute this Memorandum, in whole or in part, or disclose any of its contents 
without the prior written consent of the Trust or the Sponsor.  You agree, by accepting delivery of this 
Memorandum, that, upon the request of the Trust or the Sponsor, you will immediately return this Memorandum to 
the Sponsor along with all other documents provided to you in connection with the Offering if you do not purchase 
any of the Interests or if the Offering is withdrawn or terminated. 

This Memorandum contains summaries of certain agreements and other documents.  While the Sponsor 
believes these summaries are accurate, you should refer to the actual agreements and documents for more complete 
information about the rights, obligations and other matters in the agreements and documents.  The Sponsor will 
make the agreements and documents relating to this investment available to you and/or your advisors upon request, 
if such requested agreements and documents are readily available to the Sponsor. 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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A WARNING ABOUT FORWARD-LOOKING STATEMENTS 

This Memorandum contains statements about operating and financial plans, terms and performance of the 
Property and other projections of future results.  Forward-looking statements may be identified by the use of words 
such as “expects,” “anticipates,” “intends,” “plans,” “will,” “may” and similar expressions.  The “forward-looking” 
statements are based on various assumptions, for example, the growth and expansion of the economy, projected 
financing environment and real property market value trends, and these assumptions may prove to be incorrect.  
Accordingly, such forward-looking statements might not accurately predict future events or the actual performance 
of an investment in the Interests.  In addition, you must disregard any projections and representations, written or oral 
that do not conform to those contained in this Memorandum. 

MARKET DATA 

The market data and forecasts used in this Memorandum were obtained from independent industry sources 
as well as from research reports prepared for other purposes.  Neither the Trust nor the Sponsor, nor any of their 
affiliates, have independently verified the data obtained from these sources and they cannot assure you of the 
accuracy or completeness of the data.  Forecasts and other forward-looking information obtained from these sources 
are subject to the same qualifications and the additional uncertainties regarding the other forward-looking statements 
in this Memorandum. 

All brand names, trademarks, service marks, and copyrighted works appearing in this Memorandum are the 
property of their respective owners.  This Memorandum may contain references to registered trademarks, service 
marks, and copyrights owned by the third-party information providers.  None of the third-party information 
providers is endorsing the offering of, and will not in any way be deemed an issuer or underwriter of, the Interests, 
and will not have any liability or responsibility for any statements made in this Memorandum or for any financial 
statements, financial projections or other financial information contained in, or attached as an exhibit to, this 
Memorandum. 

 
 

NOTICE TO INVESTORS IN ALL STATES 
 
The Interests are being offered only to persons who are “accredited investors” (“Accredited 

Investors”) as that term is defined in Rule 501 promulgated under the Securities Act of 1933, as amended (the 
“Securities Act”) and applicable state securities laws. 

The Interests will not be registered under the Securities Act or the securities laws of any state.  We 
will offer and sell the Interests in reliance on exemptions from the registration requirements of these laws.  
The Interests will be subject to restrictions on transferability and resale and you will not be able to transfer 
or resell Interests or any beneficial interest therein unless the Interests are registered pursuant to or 
exempted from such registration requirements.  You must be prepared to bear the economic risk of an 
investment in the Interests for an indefinite period of time and be able to withstand a total loss of your 
investment. 

The securities laws of certain jurisdictions grant purchasers of securities sold in violation of the 
registration or qualification provisions of such laws the right to rescind their purchase of such securities and 
to receive back the consideration paid.  The Sponsor believes that the Offering described in this 
Memorandum is not required to be registered or qualified.  Many of these laws granting the right of 
rescission also provide that suits for such violations must be brought within a specified time, usually one year 
from discovery of facts constituting such violation.  Should any Purchaser institute an action claiming that 
the Offering conducted as described herein was required to be registered or qualified, the contents of this 
Memorandum will be deemed to constitute notice of the facts of the alleged violation. 

PROSPECTIVE PURCHASERS ARE HEREBY NOTIFIED THAT: ANY DISCUSSION OF FEDERAL 
TAX ISSUES CONTAINED OR REFERENCED IN THIS MEMORANDUM IS WRITTEN IN 
CONNECTION WITH THE PROMOTION OR MARKETING BY THE TRUST OF THE 
TRANSACTIONS OR MATTERS ADDRESSED IN THIS MEMORANDUM.  PROSPECTIVE 
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PURCHASERS SHOULD SEEK ADVICE BASED ON THEIR PARTICULAR CIRCUMSTANCES FROM 
AN INDEPENDENT TAX ADVISOR. 
 

 
ADDITIONAL NOTICE FOR FLORIDA RESIDENTS 

 
 The securities referred to in this Memorandum have not been registered under the Florida Securities Act.  If 
sales are made to five or more investors in Florida, any Florida investor may, at his, her or its option, void any 
purchase hereunder within a period of three days after he, she or it (a) first tenders or pays to the Trust, an agent of 
the Trust, or an escrow agent the consideration required hereunder or (b) delivers his, her or its executed Purchase 
Agreement (defined below), whichever occurs later.  To accomplish this, it is sufficient for a Florida investor to send 
a letter to the Trust within such three-day period, stating that he, she or it is voiding and rescinding the purchase.  If 
any Florida investor sends a letter, it is prudent to do so by certified mail, return receipt requested, to ensure that the 
letter is received and to evidence the time of mailing. 
 

 
ADDITIONAL NOTICE FOR PENNSYLVANIA RESIDENTS 

 
These securities have not been registered under the Pennsylvania Securities Act of 1972 in reliance upon an 

exemption therefrom.  Any sale made pursuant to such exemption is voidable by a Pennsylvania purchaser within 
two business days from the date of receipt by the issuer of his, her or its written binding contract of purchase or, in 
the case of a transaction in which there is not a written binding contract or purchase, within two business days after 
he, she or it makes the initial payment for the interests being offered.  However, this right is not available to any 
purchaser who is a bank, trust company, savings institution, insurance company, securities dealer, investment 
company (as defined in the Investment Company Act (defined below)), pension or profit-sharing trust, any qualified 
institutional buyer as defined in 17 C.F.R. 230.144A(a), under the Securities Act, or such other financial institutions 
as defined by the Pennsylvania Securities Act of 1932 or regulation of the Pennsylvania Securities Commission. 
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SUMMARY OF THE OFFERING 

The following summary provides selected limited information regarding the Offering and should be read in 
conjunction with, and is qualified in its entirety by, the more detailed information appearing elsewhere in this 
Memorandum.  You should read this entire Memorandum, including “Risk Factors,” before making a decision to 
invest in an Interest.  In this Memorandum, unless the context suggests otherwise, references to “we,” “us” and 
“our” mean the Trust and the Sponsor and, where the context permits, its affiliates that may provide services in 
connection with the Offering, management of the Trust, and acquisition, financing, leasing, management and 
disposition of the Property. 

The Interests: We are offering to Accredited Investors up to $31,500,683 in Class 1 
Beneficial Interests in the Trust, which is the owner of the Property, as 
described below.  The Interests being sold in this Offering will represent 
99.0% of the outstanding beneficial interests in the Trust, if the Maximum 
Offering Amount of Interests is sold.  The minimum purchase price is 
$100,000 in cash, which represents a 0.31428% beneficial ownership 
interest in the Trust.  Although Purchasers will not assume any liability for 
the Loan, for purposes of determining liabilities assumed for federal 
income tax purposes (including in connection with a Section 1031 
Exchange), each Purchaser should be deemed to have assumed $120,683 
of mortgage debt for each 0.31428% beneficial ownership interest in the 
Trust that he, she or it acquires.  The price of an Interest will include a pro 
rata portion of the value of the Property, Organization and Offering 
Expenses Allowance, Sales Commissions, Marketing/Due Diligence 
Expense Allowances, Managing Broker-Dealer Fee, Loan-Related Costs 
(defined below), Other Closing Costs (defined below), Sponsor’s 
Acquisition Fee (as defined below), Lender Reserves and Supplemental 
Trust Reserve.  See “Estimated Use of Proceeds” and “Compensation and 
Fees.”  
 

Investment Objectives and Risks: The Sponsor’s business plan for the Property and its investment objectives 
for the Interests will be to (i) preserve the Purchasers’ capital investment, 
(ii) make monthly distributions estimated to start at 5.08% per annum in 
year one, and projected to range from 5.08% to 6.09% per annum in years 
two through 10, which may be partially tax-deferred as a result of 
depreciation and amortization expenses, (iii) make any necessary 
improvements and upgrades to the property to increase the net operating 
income of the Property, grow rental rates and control expenses through 
professional property management and diligent asset management, and 
(iv) sell the Property at a profit within approximately seven to 10 years.  
See “Business Plan.”  There is no guarantee that the objectives will be 
successfully achieved, that the Property’s value will be enhanced, or that 
the Property will be sold within the planned time period.  An investment 
in the Interests involves substantial risks.  See “Risk Factors.” 
 

The Property: 
 
 
 
 
 
 
 
 
 
 

The Property, commonly known as “Axis West,” is a Class A garden-style 
apartment community consisting of 268 units located at 6820 Axis West 
Circle, in Orlando, Orange County, Florida 32821.  Built in 2017, the 
Property is situated on approximately 12.25 acres and contains 265,148 
rentable square feet comprised of one, two, and three-bedroom floor plans 
averaging 989 square feet. The Property is a gated community featuring 
top-of-the-market amenities, including controlled access buildings, a 
gourmet coffee bar, a central lake with a fountain and walking trail, 
lakeside grill islands, a resident’s clubhouse, a relaxation room with 
massage chair, a resort-style heated saltwater pool with cabanas and 
lounge seating, a performance fitness center with wellness and spin room, 
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big and small “bark parks” and grooming stations, a contemporary 
children’s playground, a car care center, and attached and detached 
garages (in select units). Spacious unit amenities include: granite 
countertops, lake views, elevator access, air-conditioned hallways, 
hardwood-style flooring, island kitchens, stainless steel appliances, side-
by-side refrigerators, deep kitchen sinks with gooseneck faucets, forty-two 
inch cabinetry, smooth surface cook tops, jetted garden tubs (in select 
units), walk-in closets, in-unit washers and dryers, and private screened-in 
patios and balconies (in select units).  The Property is located in south 
Orlando near Sea World, the Orlando Convention Center, Lockheed 
Martin, several other attractions, and other major employers, including an 
estimated 140,000 jobs within a 5-mile radius of the Property. The 
Property also benefits from its proximity to Dr. Phillips, FL, a mixed-use 
development featuring Dr. Phillips Hospital, homes, and “Restaurant 
Row,” a dining district with more than 60 restaurants. 
   

BVEX Value Creation Strategy: BVEX will seek to add value to the Property through the implementation 
of the following items (further detailed in the “Business Plan” section): (i) 
institute a nationally recognized third-party property management 
company to oversee an on-site management team of experienced and 
enthusiastic professionals (ii) implement state-of-the-art computerized 
revenue management, leasing, and reputation management systems and 
programs to maximize revenues; and (iii) use creative marketing 
initiatives incorporating local businesses, vendors, sponsorships, and 
specialized internet search engines.  As of April 30, 2018, the Property 
was 93% leased. 
 

Depositor and Depositor Contribution: 
 

The Sponsor expects to acquire the Property from the Seller at the 
Acquisition Closing.  Prior to the Acquisition Closing, the Depositor will 
take an assignment of, and then subsequently contribute to the Trust, its 
rights under the Purchase Contract, to enable to Trust to acquire the 
Property.  The Trust will partially finance its acquisition, including all 
expenses, fees and costs, with the cash portion of the Depositor 
Contribution.  The cash portion of the Depositor Contribution will include 
proceeds of bridge financings from related and unrelated parties (the 
“Bridge Financing”).  The Bridge Financing will not be secured by any 
lien on or direct interest in the Trust, the Property, the Master Lease, the 
Master Tenant, or any of the Class 2 Beneficial Interests.  Under the Trust 
Agreement, the Trust will be obligated to use net proceeds from the sale of 
Class 1 Beneficial Interests to redeem a proportionate amount of the 
Depositor’s Class 2 Beneficial Interests (excluding the Retained Interest).   

  
The Sponsor and the Master Tenant: The Offering is sponsored by BVEX, a national sponsor of syndicated 

Section 1031 Exchange offerings with a focus on Class A assets that can 
deliver stable cash flows and that have the potential for value creation. 
BVEX, a Delaware limited liability company and an affiliate of Bluerock.  
Bluerock is a private equity real estate investment firm that has sponsored 
real estate transactions exceeding 25 million square feet of primarily 
apartment and office real estate.  Bluerock’s senior management team has 
an average of over 25 years of investing experience, has been involved 
with acquiring over 35 million square feet of real estate worth 
approximately $10 billion, and has helped launch leading real estate 
private and public company platforms.  

The Trust will master lease the Property to the Master Tenant pursuant to 
the Master Lease. The Master Tenant will be managed by BR Axis West 
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Leaseco Manager, LLC, an affiliate of the Sponsor.  The Master Lease 
will be subject to the existing apartment leases with end-user tenants who 
sublease the Property from the Master Tenant.  A copy of the Master 
Lease is attached to this Memorandum as Exhibit A.   
 

The Trust: Each Purchaser will acquire beneficial ownership interests in the Trust 
subject to the terms of the Trust Agreement, and will thereupon become a 
Beneficial Owner of the Trust.  The Trust Agreement will govern the 
rights and obligations of the Beneficial Owners with respect to the Trust.  
A copy of the Trust Agreement is attached to this Memorandum as Exhibit 
B. 
 
The Trust will have two classes of Interests: (1) the Class 1 Beneficial 
Interests; and (2) the Class 2 Beneficial Interests.  Simultaneous with the 
Acquisition Closing and in exchange for the Depositor Contribution to the 
Trust, the Trust issued to the Depositor all of the Class 2 Beneficial 
Interests, which initially constituted 100% of the issued and outstanding 
beneficial interests in the Trust. 
 
Pursuant to this Offering, the Trust is offering Class 1 Beneficial Interests 
for sale to prospective Purchasers.  As Class 1 Beneficial Interests are sold 
to Purchasers, up to 99.0% of the Depositor’s Class 2 Beneficial Interests 
will be redeemed by the Trust on a one-for-one basis until the Maximum 
Offering Amount has been achieved and all Class 1 Beneficial Interests 
have been sold. 
 
The Trust will retain and utilize the first $650,000 of the net proceeds 
received by the Trust from the sale of Class 1 Beneficial Interests to fund 
the Supplemental Trust Reserve.  Thereafter, the net proceeds will be used 
by the Trust, in accordance with the Trust Agreement, to repay the Bridge 
Financing including a blended carry cost of approximately 5.66% per 
annum (the “Carry Costs”), after the application of distributions on unsold 
Interests to reduce such costs.  After the Bridge Financing has been repaid 
in full, the Trust will retain and utilize any remaining net proceeds to fund 
any reimbursements, compensation and fees owed to the Sponsor and/or 
its affiliates in connection with the Offering. 
 
With regard to the foregoing, the term “net proceeds” from the sale of 
Class 1 Beneficial Interests will be equal to the purchase price of each 
Class 1 Interest, less the Sales Commissions, Marketing/Due Diligence 
Expense Allowances, Managing Broker-Dealer Fee and Organization and 
Offering Expenses allocable to each such sale.  See “Estimated Use of 
Proceeds” and “Compensation and Fees.” 
 

Management of the Trust: 
 

BR Axis West DST Manager, LLC will serve as the Manager of the Trust.  
The Manager will have the power and authority to manage substantially 
all of the affairs and limited investment activities of the Trust, the primary 
responsibility for performing administrative actions in connection with the 
Trust, and the sole power to determine when it is appropriate to sell the 
Property, all of such power and authority limited to the extent such powers 
and authority are materially consistent with the powers and authority 
conferred upon the trustee in Revenue Ruling 2004-86.  Senior members 
of Bluerock’s management team will be involved in management of the 
Sponsor and the Manager.  See “Management.” 
 
The Trust will terminate upon the first to occur of (i) the sale of the 
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Property or (ii) a Transfer Distribution (as defined below).  The Manager 
will sell all of the Trust’s right, title and interest in and to the Master 
Lease and the end-user leases, the Property and any and all other property 
and assets and interests of the Trust (collectively, the “Trust Estate”) upon 
its determination (in its sole discretion) that the sale of the Trust Estate is 
appropriate; provided, however, that absent unusual circumstances, it is 
currently anticipated that the Trust will hold the Trust Estate for at least 
two years. 
 
For purposes of this Memorandum, a “Transfer Distribution” will be 
deemed to occur in the event the Manager determines that the Master 
Tenant is insolvent or has defaulted in paying rent, that the Trust Estate is 
in jeopardy of being lost due to a default or imminent default on the Loan, 
or in certain other circumstances, and the Manager further determines to 
transfer title to the Trust Estate to a newly-formed Delaware limited 
liability company (the “Springing LLC”) and terminate the Trust.  If the 
Trust is terminated pursuant to a Transfer Distribution, the Beneficial 
Owners will become members in the Springing LLC, and the Manager, or 
an entity controlled by the Manager, will become the manager of the 
Springing LLC.  See “Summary of the Trust Agreement.” 
 

Master Lease: The Trust will master lease the Property to the Master Tenant.  The Master 
Tenant will operate the Property pursuant to the Master Lease and its 
subleases with the end-user tenants of the Property.  The Master Lease 
will be, with certain exceptions regarding Landlord Costs (defined below), 
an “absolute net” lease, allocating to the Master Tenant all expenses and 
debt service obligations associated with the Property; provided, however, 
the Trust will be obligated under the Master Lease to reimburse the Master 
Tenant for any expenses incurred to make repairs to maintain the Property 
and for capital expenditures (as determined under generally accepted 
accounting principles) with respect to (1) repairs and replacements of the 
structure, foundations, roofs, exterior walls, parking lots and 
improvements to meet the needs of tenants; (2) leasing commissions; 
(3) certain hazardous substances costs; (4) any repairs identified in the 
PCA (as defined herein), or similar engineering report, performed in 
connection with the acquisition of the Property (including for those items 
intended to be funded from the Immediate Repairs Reserve); and (5) other 
improvements or replacements to the Property that would be considered 
capital expenditures or are required by law (collectively, “Landlord 
Costs”).  The Master Tenant will have the right to utilize certain reserves, 
including the Supplemental Trust Reserve to the extent available and as 
permitted under the Master Lease and the Loan Documents, to meet its 
obligations.  The Master Lease will commence on the date of the 
Acquisition Closing, and it is anticipated that it will continue for a base 
term expiring September 30, 2028, unless sooner terminated pursuant to 
the terms of the Master Lease. 
 
The Master Tenant is a newly-formed Delaware limited liability company 
capitalized with a non-interest bearing demand note from Bluerock Real 
Estate Holdings, LLC (“BREH”) in the amount of $581,000 (the “Demand 
Note”), but does not have other substantial assets except its leasehold 
interest in the Property under the Master Lease.  See “Risk Factors – Risks 
Relating to the Master Tenant and the Master Lease – The Sponsor’s 
Affiliate May Be Unable to Fulfill its Obligations Under the Demand 
Note.” 
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Pursuant to the Master Lease, it is expected that the Master Tenant will be 
required to pay to the Trust the following amounts as “Rent” on a monthly 
basis: (1) an amount equal to certain debt service payments including 
principal and interest payments and necessary deposits into all Lender-
required reserve funds (collectively, “Base Rent”); (2) the amount the 
gross revenues exceed the Additional Rent Breakpoint (as defined in the 
Master Lease and set forth in the table below) after deduction of the Asset 
Management Fee (as defined in the Master Lease), which Asset 
Management Fee may be deferred up to a maximum annual ceiling 
(“Additional Rent”); and (3) when Base Rent and Additional Rent have 
been fully paid, an amount equal to 90% of the amount by which annual 
gross revenues exceed the Supplemental Rent Breakpoint (as defined in 
the Master Lease and set forth in the table below) with the Master Tenant 
retaining an amount equal to 10% by which annual gross revenues exceed 
the Supplemental Rent Breakpoint.  The difference between the Base Rent 
and the Additional Rent Breakpoint for the Property for a given month, if 
any, after taking into account any expenses of the Property, is expected to 
inure to the benefit of the Master Tenant, and will not be available for 
distributions to the Trust or the Purchasers.  See Appendix I: Financial 
Forecast for the anticipated results of operations for the Trust and Rent pro 
forma financial projections. 

Additionally, the Master Lease will set forth projections for certain 
uncontrollable costs with respect to the Property (the “Projected 
Uncontrollable Costs”); in the event that (a) the Projected Uncontrollable 
Costs for any calendar year exceed the actual uncontrollable costs, Master 
Tenant is required to pay the Trust the amount of such excess; and (b) the 
actual uncontrollable costs for any calendar year exceed the Projected 
Uncontrollable Costs, Master Tenant will be responsible for the payment 
of such excess, but will be entitled to a reimbursement by offsetting such 
amount against monthly Additional Rent and (if necessary) annual 
Supplemental Rent. 
 
If the Property’s operating cash flow for a period is insufficient to pay all 
of the associated expenses of the Property and the full Base Rent, then in 
such event, it is expected that the Master Tenant may defer the payment of 
a portion of the monthly Additional Rent and annual Supplemental Rent 
due under the Master Lease until cash flow becomes available to pay such 
shortfall amounts or upon disposition of the Property. Additionally, the 
Property Manager may elect to be paid less than the full amount of the 
Asset Management Fee to which it is entitled under the Property 
Management Agreement, in which event the Property Manager may also 
elect to defer or accrue such amounts, without interest, to be paid at a later 
point in time.  Any deferred and accrued Asset Management Fees will be 
due and payable in full upon a disposition of the Property from the 
proceeds of the sale thereof.  

The following table sets forth certain amounts included in the calculation 
of Rent including the amount of projected annual Supplemental Rent.  
Changes in the debt service portion (i.e., the Base Rent) could cause the 
monthly Base Rent to be higher or lower than as projected below.  See 
“Summary of the Master Lease.”   
 
 
 
 



 6 
 

 
Lease Period Base Rent Gross Revenue 

Additional Rent 
Breakpoint 

Additional Rent Annual 
Maximum 

Gross Revenue 
Supplemental Rent 

Breakpoint 

Projected 
Supplemental 
Rent 

2018 (6 months) $875,349 $1,786,000 $803,500 $2,590,000 $4,543 
2019 $1,736,427 $3,879,000 $1,067,000 $5,549,000 $40,198 
2020 $1,741,184 $4,000,000 $1,067,000 $5,689,000 $109,571 
2021 $1,736,427 $4,080,000 $1,067,000 $5,813,000 $154,861 
2022 $1,736,427 $4,160,000 $1,067,000 $5,893,000 $244,458 
2023 $2,023,011 $4,530,000 $1,067,000 $6,212,000 $123,802 
2024 $2,323,867 $4,840,000 $1,067,000 $6,491,000 $44,140 
2025 $2,323,867 $4,950,000 $1,067,000 $6,651,000 $76,722 
2026 $2,323,867 $5,040,000 $1,067,000 $6,773,000 $148,800 
2027 $2,323,867 $5,130,000 $1,067,000 $6,863,000 $255,135 

2028 (6 months) $1,161,933 $2,630,000 $803,500 $3,496,000 $165,995 
 

 
Property Management: The Master Tenant will enter into a property management agreement (the 

“Property Management Agreement”) with Bluerock Property 
Management, LLC, a Michigan limited liability company (the “Property 
Manager”), an affiliate of the Sponsor.  See “Summary of the Property 
Management Agreement,” and a copy of the Property Management 
Agreement is attached to this Memorandum as Exhibit C. 
 
The Property Manager will subcontract all day-to-day, on-site 
management, leasing and related functions for the Property to a sub-
manager (the “Property Sub-Manager”).  The initial Property Sub-
Manager will be Bell Partners Inc. (“Bell Partners”). Bell Partners is one 
of the leading multi-family investment and property management 
companies in the United States, and is ranked the 15th largest national 
operator on the National Multifamily Housing Council’s list of Top 50 in 
the United States for 2017. Since 2002, Bell Partners has completed over 
$10 billion of transaction volume. Bell Partners is headquartered in 
Greensboro, NC, and has 8 regional offices and has a current portfolio of 
nearly 60,000 apartment units under management.  The property 
management fee payable in the first year of the Property Management 
Agreement will be equal to the Property Sub-Manager’s fee which for 
Bell Partners would be equal to 2.5% of the monthly “gross receipts,” as 
defined in the Property Management Agreement (the “Property 
Management Fee”). Beginning in the second year of the Property 
Management Agreement, if the Property Manager renews its subcontract 
with Bell Partners, the Master Tenant will pay the Property Manager, and 
the Property Manager, in turn, will pay the Property Sub-Manager, an 
asset management fee of 0.25% of the monthly “gross receipts” (the “Bell 
Asset Management Fee”) in addition to the Property Management Fee. 
However, as detailed more fully in the Property Management Agreement, 
the Master Tenant’s obligation to pay the Bell Asset Management Fee is 
subject and subordinate to its obligation to cause the Property Manager to 
pay the Property’s other budgeted operating expenses, including payments 
on the Loan.  
 

Financing and Lender-Controlled Reserves: 
 
 

In connection with the Acquisition Closing, the Trust is expected to obtain 
the Loan, in the original principal amount of $38,400,000, from the 
Lender pursuant to the Fannie Mae DUS loan program.  In addition to the 
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acquisition of the Property, Loan proceeds will be used at the outset to 
fund the Lender Replacement Reserve in an estimated amount of 
$107,200 (the Loan Documents call for $200/unit/month).  Further, the 
Lender will establish from the Loan closing, the Tax and Insurance 
Escrow in the amount of $629,230.   
 
The Loan Documents are expected to provide for a 10-year Loan term, 
with five years interest payments only and a 30-year amortization 
schedule thereafter.  The Trust has entered into a rate lock agreement with 
the Lender and the Loan will bear interest at a rate equal to 4.46%. 
 
The Property will be subject to a first mortgage and other standard 
collateral rights granted in favor of the Lender, to secure the Trust’s 
obligations under the Loan Documents.  Additionally, the Loan 
Documents will require, for so long as the Loan is outstanding, that the 
Depositor retain Class 2 Beneficial Interests equal to not less than a 1.0% 
beneficial interest in the Trust.  The Loan will be “non-recourse” to the 
Trust except for standard non-recourse carveouts contained within the 
Loan Documents. 
 
Purchasers, as Beneficial Owners in the Trust, will not be required to 
execute personal guaranties for any portion of the Loan, and will not incur 
any personal liability with respect to the operation of the Property or under 
the Loan Documents, including liability for environmental claims.  
However, since the Property secures the Trust’s obligations under the 
Loan, Beneficial Owners could lose their entire Interests if the Trust were 
to default on the Loan and the Lender were to foreclose on the Property.  
See “Risk Factors – Risks Relating to Financing of the Property.” 
 
Purchasers of Interests should be deemed for federal income tax purposes, 
including for purposes of Code Section 1031, to have assumed their pro 
rata portion of the principal amount of the Loan.  See “Federal Income 
Tax Consequences.” 
 
The Property will be leveraged with a loan-to-total capitalization ratio of 
approximately 54.69%, based on the Maximum Offering Amount for the 
Interests and the amount of the Loan.  
 
Before investing, you should carefully consider the potential liabilities 
described under “Acquisition and Contribution of the Property and 
Financing Terms” and the risk factors set forth under “Risk Factors - 
Risks Related to Financing of the Property.” 
 

Trust-Controlled Reserves: 
 

In addition to the Lender Reserves, the Trust will establish and control the 
Supplemental Trust Reserve, in the amount of $650,000 initially to be 
funded from Offering proceeds, for Property and amenity upgrades and 
renovations, and other costs and expenses (including Landlord Costs and 
amounts as may be required under the Lender Reserves), which may be 
drawn upon by the Master Tenant as provided in the Master Lease.   

  
Purchaser Suitability 
Requirements: 
 

You should purchase Interests only if you have substantial financial means 
and you have no need for liquidity in your investment.  Only Accredited 
Investors who meet certain minimum financial and other requirements as 
described in the “Who May Invest” section of this Memorandum may 
acquire Interests in this Offering, including a minimum net worth 
requirement ($1,000,000 for individuals, including spouse, excluding the 
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value of your primary residence) or a minimum annual income 
requirement for the past two years ($200,000 per year for an individual; or 
$300,000 per year, including spouse).  Prospective Purchasers of an 
Interest who are not individuals will be required to meet other 
accreditation tests.  Interests are not suitable investments for qualified 
plans or individual retirement accounts.  See “Who May Invest.” 
 

Plan of Distribution: The Selling Group Members will make offers and sales of Interests on a 
“best efforts” basis.  The commissions and expense reimbursements to the 
Selling Group Members are described in “Estimated Use of Proceeds” and 
“Plan of Distribution” below. 
 

Offering Termination Date: The Interests will be offered until the Maximum Offering Amount is 
attained, but not after May 31, 2019, which date may be extended in the 
Trust’s sole discretion.  Within 24 months of the Initial Closing of the 
Interests, any unissued Class 1 Beneficial Interests remaining must be sold 
to third parties unrelated to the Sponsor (in redemption of 99% of the 
Class 2 Beneficial Interests) or the Class 2 Beneficial Interests must be 
contributed to the Trust in favor of the Beneficial Owners or to another 
party or parties not affiliated with the Sponsor, as determined by the 
Depositor in its sole and absolute discretion (provided further, as required 
by the Lender, the Depositor must retain a 1.0% beneficial interest in the 
Trust for so long as the Loan is outstanding). 
 

Offers to Purchase Interests: To offer to buy an Interest, you must follow the instructions set forth in 
“Method of Purchase” below.  The Trust may accept or reject a 
prospective Purchaser’s purchase agreement and questionnaire, attached 
hereto as Exhibit E (the “Purchase Agreement”), in its sole discretion.  If 
the Trust does not accept a Purchase Agreement within 30 days of its 
submission then it will be deemed rejected.  In the event a Purchase 
Agreement is rejected, the full amount of any check or wired funds you 
have sent will be returned to you. 
 
Following its receipt of your completed Purchase Agreement, your 
confirmation of funding capability for the full amount of the purchase 
price for your Interests, and review of your suitability, the Trust will make 
available to you and your advisors, upon your written request, additional 
due diligence materials that may be material to your investment decision, 
if such requested agreements and documents are readily available to the 
Trust and the Sponsor.  After reviewing such supplemental materials you 
may determine to withdraw from the Offering, and not complete the 
remaining purchase documents, if notice of the withdrawal is given to us 
in a timely fashion, in which case the full amount of any check or wired 
funds you have sent will be refunded to you. 
 
IMPORTANT NOTE TO PROSPECTIVE PURCHASERS:  
Purchasers may not acquire Interests until the Closing Date.  The 
Sponsor will issue the Closing Supplement as soon as practicable 
thereafter.  If the Trust receives your Investor Questionnaire & 
Purchase Agreement prior to the Closing Date, it will hold such 
Investor Questionnaire & Purchase Agreement but it will not accept 
payment for Interests until the Closing Date.   
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Compensation to Sponsor and its Affiliates: The Sponsor and its affiliates will receive substantial compensation and 
fees from the sourcing, due diligence and completion of the acquisition of 
the Property, and in connection with the Offering and sale of Interests and 
the management, financing, leasing, operation and disposition of the 
Property, which may include but are not limited to rents from the Property 
in excess of the amounts the Master Tenant is required to pay to the Trust 
under the Master Lease, the Property Management Fee, the Asset 
Management Fee, financing fees, the Acquisition Fee, a portion of the 
Carry Costs, and the Disposition Fees (defined below).  See 
“Compensation and Fees.” 
 

Reports: The Trust will prepare and send to each Purchaser unaudited, quarterly 
financial and operational reports and an annual report containing a cash 
basis audited trust-level year-end balance sheet and income statement.  In 
addition, the Trust will send to each Purchaser such tax information as 
may be necessary for the preparation of the Purchaser’s tax returns.  See 
“Reports.” 

Federal Income Tax Consequences: In connection with the Offering, we have obtained from our tax counsel, 
Baker & McKenzie LLP (“Tax Counsel”), a legal opinion (the “Tax 
Opinion”) stating that: 

• the Trust should be treated as an investment trust described in 
Treasury Regulation Section 301.7701-4(c) that is classified as a 
“trust” under Treasury Regulation Section 301.7701-4(a); 

• the Beneficial Owners should be treated as “grantors” of the Trust; 

• as “grantors” of the Trust, the Beneficial Owners should be treated 
as owning an undivided fractional interest in the Property for 
federal income tax purposes; 

• the Interests should not be treated as securities for purposes of 
Code Section 1031; 

• the Interests should not be treated as certificates of trust or 
beneficial interests for purposes of Code Section 1031; 

• the Master Lease should be treated as a true lease and not a 
financing for federal income tax purposes; 

• the Master Lease should be treated as a true lease and not a 
deemed partnership for federal income tax purposes; 

• the discussions of the federal income tax consequences contained 
in this Memorandum are correct in all material respects; and 

• certain judicially created doctrines should not apply to change the 
foregoing conclusions. 

A copy of the Tax Opinion is attached as Exhibit D to this Memorandum. 

The opinion is written to support the promotion or marketing of the 
Offering, and each Purchaser should seek advice based on the Purchaser’s 
particular circumstances from an independent tax advisor. 

Each Beneficial Owner must report his proportionate share of taxable 
income or loss on his own federal income tax return.  For a more complete 
discussion of the tax consequences of ownership of Interests, see “Federal 
Income Tax Consequences.” 

Each Purchaser must consult with his tax advisor concerning the 
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identification requirements under Code Section 1031 and other 
requirements for successfully completing a qualifying like-kind exchange 
under Code Section 1031. 

THE PURCHASERS WILL ACQUIRE THEIR INTERESTS WITHOUT 
ANY REPRESENTATIONS OR WARRANTIES FROM THE TRUST, 
THE SPONSOR, THE MANAGER OR ANY OF THEIR AFFILIATES 
OR REPRESENTATIVES, AGENTS, OR COUNSEL REGARDING 
THE TAX IMPLICATIONS OF THE TRANSACTION.  EACH 
PURCHASER MUST CONSULT HIS OR HER OWN INDEPENDENT 
ATTORNEYS, ACCOUNTANTS AND OTHER TAX ADVISORS 
REGARDING THE TAX IMPLICATIONS OF A PURCHASE OF AN 
INTEREST, INCLUDING WHETHER SUCH PURCHASE WILL 
QUALIFY AS PART OF A PROPOSED TAX-DEFERRED 
EXCHANGE UNDER CODE SECTION 1031, IF ONE IS 
CONTEMPLATED.  

There are risks associated with the federal taxation of the purchase of an 
Interest, particularly where the purchase is intended to be part of a Section 
1031 Exchange.  Accordingly, all prospective Purchasers must consult 
their own independent legal, tax, accounting and financial advisors and 
must represent that they have done so as an investment requirement.  You 
should carefully read the sections of this Memorandum entitled “Risk 
Factors – Tax Risks of a Code Section 1031 Exchange,” “Other Tax 
Risks,” and “Federal Income Tax Consequences,” and consult with your 
personal tax advisor before making an investment in Interests. 

 
 
 
 
 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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ORGANIZATIONAL CHART 
 
 
 

Depositor /  
Class 2 Interest Holder:  

BR Axis West 
Investment Co, LLC (DE) [2] 

Physical Property 

Property Manager: 
Bluerock Property Management, 

LLC 

Class 1 
Investors [1] 99.00% 

Manager:  
BR Axis West 

DST Manager, LLC (DE) 

Master Tenant:  
BR Axis West 

Leaseco, LLC (DE) 

Manager:  
BR Axis West 

Leaseco Manager, LLC (DE) 100.00% 

100.00% 

100.00% 

Parent:  
Bluerock  

Real Estate Holdings, LLC 
(DE) 

100.00% 

100.00% 
Fee Simple 

Master  
Lease  

Agreement Trustee: 
Delaware Trust 

Company 

Temporary 
Beneficial Owner 

1.00% 
Retained Interest 

Property Sub-Manager: 
Bell Partners Inc. 

Notes/Comments: 
[1] Class 1 Investors will be third-party Accredited Investors. 
 
[2] BR Axis West Investment Co, LLC will be initially issued 
all unsold Class 2 DST Interests, which will be redeemed to 
permit Class 1 DST Interests to be issued as third-party 
investors invest in the DST through the Borrower 
Memorandum.  At the conclusion of the Offering, Depositor 
will retain a 1.00% interest in the Trust.  100% of Depositor’s 
common membership interests are ultimately owned by 
Bluerock Real Estate Holdings, LLC.  Bluerock Value 
Exchange, LLC and an unrelated third-party own non-voting 
preferred membership interests in Depositor. 

Trust:  
BR Axis West, DST 

(DE)  

Trust  
Agreement 

Sponsor:  
Bluerock Value Exchange, 

LLC (DE) 
100.00% 
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FREQUENTLY ASKED QUESTIONS 

We have summarized certain aspects of the Offering below.  The responses to these frequently asked 
questions do not contain all of the information a prospective Purchaser should consider before making a decision to 
purchase an Interest.  Read this Memorandum in its entirety and consult with your legal, tax and financial advisors 
about making an investment in an Interest. 

Who is the Sponsor? 

Sponsor is a newly-formed Delaware limited liability company, wholly-owned by Bluerock.  Bluerock is a 
private equity real estate investment firm with a portfolio exceeding 25 million square feet of primarily apartment 
and office real estate.  Members of Bluerock’s senior management team are officers of the Sponsor and the 
Manager, and/or are otherwise involved in the management of the Sponsor and the Manager.  These management 
members have an average of over 25 years of investing experience, have been involved with acquiring over 35 
million square feet of real estate worth approximately $10 billion, and have helped launch leading real estate private 
and public company platforms.    

How is the Property Owned? 

The Trust expects to own the Property in fee simple.  The Property will be purchased by the Trust from an 
unaffiliated third-party seller at the Acquisition Closing.  This Offering is for Interests in the Trust.  The Property 
will be master leased by the Trust to the Master Tenant, and the Master Tenant will sub-lease the apartment units to 
the end-user tenants.  The Trust will be managed by the Manager. 

What is a Delaware Statutory Trust? 

The Trust is a Delaware Statutory Trust (“DST”). An offering of DST interests is used to syndicate real 
estate while preserving Purchasers’ ability to exchange their relinquished property for Interests in the Trust in 
connection with a Section 1031 Exchange, and upon a sale of the Property, engage in a subsequent like-kind 
exchange (assuming the tax status of the DST remains unchanged).  The DST structure provides certain advantages 
over a tenant-in-common structure.  Some of the advantages of owning property under the DST structure are 
(1) more favorable financing terms; (2) no personal liability for beneficiaries under the financing of the property; 
and (3) lower transaction costs including lower administrative costs.  The primary disadvantage of the DST structure 
is that the manager of the trust is limited in the actions it may take to address issues that may arise in connection 
with the ownership of the property.  Additionally, while a tenant-in-common structure requires investor consent for 
certain material actions, in a DST structure, the Beneficial Owners have no right to participate in the Trust’s 
management. 

 
What is the Springing LLC? 

 
A Transfer Distribution occurs in the event that the Manager determines the Master Tenant is insolvent or 

has defaulted in paying rent, that the Property is in jeopardy of being lost due to a default or imminent default on the 
Loan, or in certain other circumstances, and the Manager further determines to address such risks by transferring 
title to the Property to the Springing LLC, a newly-formed Delaware limited liability company, and terminate the 
Trust.  If the Trust is terminated pursuant to a Transfer Distribution, the Beneficial Owners will become members in 
the Springing LLC, and the Manager, or an entity controlled by or affiliated with the Manager, will become the 
manager of the Springing LLC. 

 
How is the Master Tenant Capitalized? 

 
The Master Tenant is a newly-formed Delaware limited liability company and an affiliate of the Sponsor, 

which will be capitalized with the Demand Note from BREH in the amount of $581,000. 
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Will there be Debt on the Property? 
 
Yes.  Code Section 1031 generally requires taxpayers to offset debt on their relinquished property with 

equal or greater debt on their replacement property (or additional cash from another source).  Purchasers who are 
exchanging relinquished property with a larger amount of debt than the proportionate amount of the Loan they are 
deemed to have assumed for tax purposes in connection with the acquisition of an Interest may recognize taxable 
gain (although additional cash from another source may offset the reduction in debt). 
 
Am I responsible for any out-of-pocket costs associated with my purchase of the Interests? 
 

Yes.  You are responsible for all costs associated with your independent accountant, tax advisor, financial 
advisor and attorney in connection with the purchase of Interests.  Please note that these costs should not be funded 
from the Section 1031 Exchange escrow held by your qualified intermediary, if applicable. 

 
How do I find a qualified intermediary? 
 

If you do not currently have a qualified intermediary, the Sponsor can provide a list of qualified 
intermediaries familiar with this type of sophisticated transaction upon request. 

 
What if I want to sell my Interest before the Property is sold? 

The Interests are being offered and sold pursuant to exemptions from the registration provisions of federal 
and state securities laws.  Accordingly, the Interests are subject to restrictions on transfer (and the Trust Agreement 
and the Loan Documents contain additional transfer restrictions).  If you are able to sell your Interest, you or your 
purchaser(s) will bear the costs, if any, of the sale or transfer. 

Will I be subject to state income tax in the state in which the Property is located? 

Some states have income thresholds that must be exceeded to be subject to income tax, but each state has 
its own filing requirements and tax code.  You should consult with your own tax professional regarding individual 
state filings. 

Is there an additional form that must be returned to the IRS when I transfer business property in a Section 
1031 Exchange? 

Yes.  The IRS requires that you file Form 8824 with your annual tax filings for the year that you transfer 
the property.  State and local governmental entities may also require additional filings.  You should consult with 
your own tax professional regarding such filings. 

 
 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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RISK FACTORS 

The purchase of an Interest involves a number of risks.  Do not acquire an Interest if you cannot afford to 
lose your entire investment.  Carefully consider the risks described below, as well as the other information in this 
Memorandum before making a decision to purchase an Interest.  Consult with your legal, tax and financial advisors 
about an investment in an Interest.  The risks described below are not the only risks that may affect an investment in 
an Interest.  Additional risks and uncertainties that we do not presently know or have not identified may also 
materially and adversely affect the value of an Interest, the Property or the performance of your investment. 

Legal Counsel to the Trust, the Sponsor and Their Affiliates Does Not Represent the Purchasers.  
Each Purchaser must acknowledge and agree in the Purchase Agreement that legal counsel, including Baker & 
McKenzie LLP and Kaplan Voekler Cunningham & Frank PLC, represents the Trust, the Sponsor, the Manager, the 
Master Tenant, the Depositor and their affiliates and does not represent, and will not be deemed under the applicable 
codes of professional responsibility, to have represented or to be representing, any or all of the Purchasers. 

Delaware Statutory Trust Structure Risks 

Beneficial Owners Possess Limited Control and Rights.  The Trust will be operated and managed solely 
by the Trustee and the Manager.  Purchasers, as Beneficial Owners, will have no right to participate in any aspect of 
the operation or management of the Trust.  The Trustee and the Manager will not consult with the Beneficial 
Owners when making any decisions with respect to the Trust and the Property, including whether to sell the 
Property or effectuate a Transfer Distribution.  The Beneficial Owners waive any right to file a petition in 
bankruptcy on behalf of the Trust or to consent to any filing of an involuntary bankruptcy proceeding involving the 
Trust.  The Manager will collect the rents due from the Master Tenant under the Master Lease and make 
distributions therefrom in accordance with the terms of the Trust Agreement.  The Manager will seek to sell the 
Property in accordance with the provisions of the Trust Agreement, which provides that the Manager has sole 
discretion to determine when it is appropriate to sell the Property.  The Trustee may remove the Manager only for 
cause (fraud or gross negligence causing material damage to, or diminution in value of, the Property), but only if the 
Lender consents (to the extent there is an outstanding Loan). 

Beneficial Owners Do Not Have Legal Title.  The Beneficial Owners will not have legal title to the 
Property.  The Beneficial Owners will not have any right to seek an in-kind distribution of the Property or divide or 
partition the Property.  The Beneficial Owners will not have the right to sell or cause the sale of the Property.  The 
Trust Manager will be responsible for making decisions with regard to, among other things, selling the Property. 

The Trustee and the Manager Have Limited Duties to Beneficial Owners.  The Trustee of the Trust and 
the Manager will not owe any duties to the Beneficial Owners other than those duties set forth in the Trust 
Agreement.  In performing its duties under the Trust Agreement, the Trustee will only be liable to the Beneficial 
Owners for its own willful misconduct, bad faith, fraud or gross negligence.  Similarly, the Manager will only be 
liable to the Beneficial Owners for its own fraud or gross negligence. 

The Trustee and the Manager Have Limited Powers, and the Trust May Therefore Face Increased 
Termination Risk.  In order to comply with the tax law regarding investment trusts and Section 1031 Exchanges, 
the Trust Agreement will expressly prohibit the Trustee and the Manager from taking a number of actions, including 
the following: (a) selling, transferring or exchanging the Property except as required or permitted under the Trust 
Agreement; (b) reinvesting any monies of the Trust, except to make permitted modifications or repairs to the 
Property or in short-term liquid assets; (c) renegotiating the terms of the Loan or entering into new financing, except 
in the case of the bankruptcy or insolvency of the Master Tenant or another tenant; (d) renegotiating the Master 
Lease or entering into new leases, except in the case of the Master Tenant’s bankruptcy or insolvency; (e) making 
modifications to the Property (other than minor non-structural modifications) unless required by law; (f) accepting 
any capital from a Beneficial Owner (other than capital from a Purchaser that will be used to fund the Supplemental 
Trust Reserve or repurchase the Depositor’s Class 2 Beneficial Interests and thereby reduce the Depositor’s 
ownership interest in the Trust); or (g) taking any other action that would, in the opinion of Tax Counsel to the 
Trust, cause the Trust to be treated as a business entity for federal income tax purposes. 
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As a result, the Trust may be required to effectuate a Transfer Distribution in order to take the actions 
necessary to preserve and protect the Property.  See “Summary of the Trust Agreement.”  While the Property will 
remain subject to the Loan after such conversion or transfer, the Beneficial Owners will no longer be considered to 
own, for federal income tax purposes, a direct ownership interest in the Property. 

Management and Indemnification.  The Manager will have administrative authority with respect to the 
Trust.  The Trust Agreement will require the Beneficial Owners to indemnify the Trustee against liabilities not 
attributable to the Trustee’s own willful misconduct, bad faith, fraud or gross negligence, and to indemnify the 
Manager against liabilities not attributable to the Manager’s own fraud or gross negligence.  Such indemnity and 
limitation of liability may limit rights that Beneficial Owners would otherwise have to seek redress against the 
Trustee and the Manager.  Beneficial Owners will have personal, recourse liability for payment of any indemnity 
owed to the Trustee or the Manager. 

Rev. Rul. 2004-86.  The utilization of a DST (like the Trust) to acquire and hold property for purposes of a 
Section 1031 Exchange is based primarily on Rev. Rul. 2004-86, which sets forth terms under which a trust will be 
treated as an “entity” that is taxable as a “trust” rather than taxable as a partnership.  It is possible that the IRS could 
modify or revoke Rev. Rul. 2004-86 or, in the alternative, determine that the Trust does not comply with the 
requirements of that ruling.  A determination that the Trust is not taxable as a trust (within the meaning of Treas. 
Reg. § 301.7701-4) could have a significant adverse impact on the Beneficial Owners. 

Sale.  The Manager will sell the Trust Estate upon its determination (in its sole discretion) that the sale of 
the Trust Estate is appropriate; provided, however, that absent unusual circumstances, it is currently anticipated that 
the Trust will hold the Trust Estate for at least two years.  This sale will occur without regard to the tax position, 
preferences or desires of any of the Beneficial Owners, and the Beneficial Owners will have no right to approve (or 
disapprove) of the sale of the Property.  The Beneficial Owners will not have the right to sell the Property.  A 
Beneficial Owner may or may not be able to defer the recognition of gain for federal, state or local income tax 
purposes when a sale occurs. 

Transfer to Newly-Formed Delaware Limited Liability Company.  If the Manager determines that it is 
necessary to effectuate a Transfer Distribution, the Trust will transfer the Property to the Springing LLC, a newly-
formed Delaware limited liability company.  The Springing LLC will be treated as a partnership for federal income 
tax purposes, and the Beneficial Owners will become members in the Springing LLC.  Unlike interests in the Trust, 
membership interests in the Springing LLC will not be treated as interests in real property for federal income tax 
purposes (including for purposes of Code Section 1031).  Thus, if the Trust transfers the Property to the Springing 
LLC in a Transfer Distribution, it is unlikely that any of the Beneficial Owners will thereafter be able to defer the 
recognition of gain on a subsequent disposition of their membership interests in the Springing LLC or the Property 
under Code Section 1031. 

 The transfer of the Property to the Springing LLC will occur under the circumstances set forth in the Trust 
Agreement without regard to the costs incurred as a result of such transfer.  It is possible that such transfer will 
result in the imposition of (i) state and/or local transfer, sales or use taxes; or (ii) federal income tax (although no 
federal income tax would be imposed under current law). 

In the Event of an Adverse Effect on the Income of the Trust, the Trust Will Not Be Permitted to 
Obtain Additional Funds Through Additional Borrowings or Additional Capital, and Therefore Could Be 
Required to Effectuate a Transfer Distribution so as to Seek to Raise Capital through the Springing LLC.  If, 
after a Transfer Distribution, additional funds are not available from any source, the Springing LLC may be forced 
to dispose of all or a portion of the Property on terms that may not be favorable to the Beneficial Owners.  Further, 
apart from potential adverse economic consequences of a Transfer Distribution, a Transfer Distribution may have 
adverse tax consequences for the Beneficial Owners.  See “Federal Income Tax Consequences.” 

The Trust Agreement Will Restrict Beneficial Owners’ Rights to Information.  The Trust Agreement 
will eliminate certain rights to information the Beneficial Owners would have otherwise had under the Delaware 
Statutory Trust Act (the “DST Act”).  While the Sponsor believes this is reasonable, necessary and prudent to 
protect the interests of legitimate Purchasers in the Trust from “greenmail” or other attacks by parties such as so-
called “vulture investors” that are potentially harmful to the investment program, this would nevertheless mean that 
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a Purchaser will have less access to information from the Trust than a Purchaser would be entitled to under the DST 
Act, including contact information for other Beneficial Owners. 

The Purchase Agreement Contains an Exclusive Jurisdiction Provision.  Section 19 of the Purchase 
Agreement requires Purchasers to agree to resolve any disputes arising out of, in connection with, or from the 
Purchase Agreement, or the transaction covered by the Purchase Agreement, within the County of New York, in the 
State of New York. As such, in the event of a dispute, Purchasers will be unable to select a jurisdiction other than 
New York in which to resolve it.  

Real Estate Risks 

Accuracy of Anticipated Results of Operations.  The anticipated results of operations for the Trust as set 
forth in this Memorandum, including the pro forma financial projections attached as Appendix I: Financial Forecast, 
are based upon current estimates of income and expenses relating to the operation of the Property, should be 
considered speculative and are qualified in their entirety by the assumptions, information, limitations and risks 
disclosed in this Memorandum.  If the assumptions on which these estimates are based do not prove correct, the 
Beneficial Owners who own Interests in the Trust will have difficulty in achieving their anticipated results.  The 
anticipated results of operations assume occupancy levels and certain net rental rates.  There can be no assurance 
that the Property can achieve stabilization or maintain the occupancy level or rate increases anticipated.  Some of the 
other underlying assumptions inevitably may not materialize and unanticipated events and circumstances may occur.  
Therefore, the actual results achieved during the life of the Trust’s ownership of the Property may vary from those 
anticipated, and the variation may be material.  As a result, the rate of return to the Trust and the Beneficial Owners 
may be lower than that projected.  Any return to the Beneficial Owners on their investment will depend on the 
ability of the Master Tenant, the Property Manager and the Property Sub-Manager to operate the Property profitably 
and ultimately sell the Property at a profit, which, in turn, will depend upon economic factors and conditions beyond 
their control. 

 
Risks of Real Estate Ownership.  The investment by Beneficial Owners will be subject to the risks 

generally incident to the ownership of real property, including changes in national and local economic conditions, 
changes in the investment climate for real estate investments, changes in the demand for or supply of competing 
properties, changes in local market conditions and neighborhood characteristics, the availability and cost of 
mortgage funds, the obligation to meet fixed and maturing obligations (if any), unanticipated holding costs, the 
availability and cost of necessary utilities and services, changes in real estate tax rates and other operating expenses, 
changes in governmental rules and fiscal policies, changes in zoning and other land use regulations, environmental 
controls, acts of God (which may result in uninsured losses), and other factors beyond the control of the Trust.  Any 
negative change in the general economic conditions in the United States could adversely affect the financial 
condition and operating results of the Trust. 

 
The Trust also will be subject to those risks inherent in the ownership of income-producing real property, 

such as occupancy, operating expenses and rental schedules, which in turn may be adversely affected by general and 
local economic conditions, the supply of and demand for properties of the type selected for investment, the financial 
condition of tenants and sellers of properties, zoning laws, federal and local rent controls and real property tax rates.  
Certain expenditures associated with real estate equity investments are fixed (principally mortgage payments, if any, 
real estate taxes, and maintenance costs) and are not necessarily decreased by events adversely affecting the income 
from such investments.  The ability of the Trust to meet its obligations will depend on factors such as these and no 
assurance of profitable operations can be given. 

The Property will be Subject to Risks Relating to its Local Real Estate Market.  Weakness or declines 
in the local economy and real estate market could cause vacancy rates at the Property to increase and could 
adversely affect the Trust’s ability to sell the Property under favorable terms.  The factors which could affect 
economic conditions in the market generally include business layoffs, industry slowdowns, relocations of 
businesses, changing demographics, infrastructure quality and any oversupply of or reduced demand for real estate.  
Declines in the condition of the market could diminish the value of your investment and the Property. 

Risks of Investing in Multifamily Rental Properties; Competition.  The rental of multifamily residential 
space is a highly competitive business.  Ownership of the Property could be adversely affected by competitive 
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properties in the real estate market, which could affect the operations of the Property and the ultimate value of the 
Property.  Success in owning the Property, therefore, will depend in part upon the ability of the Master Tenant, the 
Property Manager and the Property Sub-Manager (i) to retain current tenants at favorable rental rates; (ii) to attract 
other quality tenants upon the termination of existing leases if the existing tenants fail to renew or as otherwise 
needed; and (iii) to provide an attractive and convenient living environment for the tenants. 

Although the Property will be leased to the Master Tenant throughout the term of the Trust, the Master 
Tenant is a newly-formed entity with limited financial resources.  The financial performance of the Property 
therefore will be dependent to a significant degree on the ability of the Master Tenant, the Property Manager and the 
Property Sub-Manager to retain current tenants, to attract new tenants and, as planned, to increase rental rates, all of 
which may in turn depend on factors both within and beyond the control of the Manager, the Trust, the Master 
Tenant, the Property Manager and the Property Sub-Manager.  These factors include changing demographic trends 
and traffic patterns, the availability and rental rates of competing residential space, and general and local economic 
conditions.  The loss of a tenant or the inability to maintain favorable rental rates with respect to the Property would 
adversely affect the value of the Property and/or the ability of the Master Tenant to pay rent, which could result in 
the Lender declaring the Loan in default and foreclosing on the Property.  This could result in the Purchasers losing 
their entire investment in the Property.  The occurrence of a casualty resulting in damage to the Property could also 
decrease or interrupt the payment of tenant rentals, which could adversely affect the Master Tenant’s performance 
under the Master Lease.  The end-user tenant leases generally allow the end-user tenants to terminate their leases if 
the leased premises are partially or completely damaged or destroyed by fire or other casualty.  Such leases will also 
permit the end-user tenants to partially or completely abate rental payments during the time needed to rebuild or 
restore such damaged premises.  The leases or local law may permit tenants to assign their leases or sublet the 
premises they occupy, but such assignment or subletting generally will not relieve the tenant of its primary 
obligations under the lease. 

The Financial Performance of the Property Will Depend Upon Ability of the Property Manager and 
Property Sub-Manager to Attract and Retain Tenants Who Will Meet Their Rental Obligations on a Timely 
Basis, Care for Their Living Space and Preserve or Enhance the Reputation of the Property.  The financial 
performance of the Property and the related ability of the Property Manager and the Property Sub-Manager to meet 
the financial projections contained herein will depend upon many factors, a significant one being the tenants’ timely 
payment of rent under their leases and care for their living spaces.  If a large number of tenants become unable to 
make rental payments when due, decide not to renew their leases or decide to terminate their leases, this could result 
in a significant reduction in rental revenues, which could adversely affect the ability of the Master Tenant to make 
payments under the Master Lease, including payment of principal and interest on the Loan, which could adversely 
affect the value of the Property and/or result in the Lender declaring the Loan in default and foreclosing on the 
Property.  This could result in the Purchasers losing their entire investment in the Trust.  In addition, the failure by a 
large number of tenants to properly care for their units or common areas or to preserve or enhance the reputation of 
the Property could lead to increased repair and maintenance costs or otherwise adversely affect the value of the 
Property.  Failure on the part of a tenant to comply with the terms of his or her lease may give the Master Tenant the 
right to terminate the lease, repossess the applicable premises and enforce payment obligations under the lease.  
However, the cost and effort involved in pursuing these remedies and collecting damages from a defaulting tenant 
could be greater than the value of the lease.  There can be no assurance that the Master Tenant will be able to 
successfully pursue and collect from defaulting tenants or re-let the premises to new tenants without incurring 
substantial costs, if at all.  If other tenants are found, the Property Manager or Property Sub-Manager may not be 
able to enter into new leases on favorable terms.  The financial projections assume a minimum occupancy rate and 
certain net rental rates for the Property to enable the Master Tenant to comply with its obligations under the Master 
Lease, but there can be no assurance that the Property will maintain the minimum occupancy rate or that the 
minimum net rental rates will be achieved.  The Loan Documents will provide that the Lender must approve any 
change of the Master Tenant or Property Manager, which may make it difficult and/or costly to make a desired 
change in the management of the Property. 

 
Competition from Apartment Communities in the Surrounding Geographic Area.  A number of 

apartment communities of similar size and amenities are located in the Property’s immediate apartment sub-market.  
See “Market and Location Overview – Competitive Properties.”  The Appraisal has identified several comparable 
apartment communities, each located within close proximity to the Property. There are a number of Class A 
apartment communities in the surrounding region that may be more attractive to renters.  Competing apartment 
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communities may reduce demand for the Property, increase vacancy rates, decrease rental rates and impact the value 
of the Property itself.  There may also be additional real property available in the general vicinity of the Property 
that could support additional multifamily properties. An analysis of Axiometics data as of Q1 2018 on all existing, 
planned, and under construction apartment communities in the Property’s submarket vicinity reveals that there are 
two Class A apartment communities comprising approximately 598 units currently in lease up and an additional two 
under construction totaling 636 units.  Further, while there are no projects in the planning stages in the Property’s 
submarket, there are several properties in the planning stages in locations near the Property’s submarket. If newer 
housing is built, it may siphon demand away from the Property, as newer housing tends to be more attractive to 
prospective tenants.  It is possible that tenants from the Property will move to existing or new apartment 
communities in the surrounding area, which could adversely affect the financial performance of the Property.  
Competition from nearby apartment communities could make it more difficult to attract new tenants and ultimately 
sell the Property on a profitable basis.  The Property could also experience competition for real property investments 
from individuals, corporations and other entities engaged in real estate investment activities.  Other properties and 
real estate investments may be more attractive than the Property.  There is no assurance that the Property Manager 
or the Property Sub-Manager will be able to attract residents to the Property given these facts. 

 
Leases for the Property Generally Have Short Terms, and the Property Manager or Property Sub-

Manager May Be Unable to Renew Leases or Re-Let Units as Leases Expire.  Most of the existing leases for the 
units at the Property have lease terms of 12 months.  Consequently, the Property’s performance may in large 
measure depend upon the effectiveness of the Property Manager’s and Property Sub-Manager’s marketing efforts to 
attract replacement tenants and to maintain the occupancy rate for the Property, which may require significant time 
and money.  If tenants decide not to renew their leases upon expiration or decide to terminate their leases, the 
Property Manager and Property Sub-Manager may not be able to re-let their units.  Even if the tenants do renew or 
their units are re-let, the terms of renewal or re-leasing may be less favorable than current lease terms.  If the 
Property Manager and Property Sub-Manager cannot promptly renew the leases or re-let the units, or if the rental 
rates upon renewal or re-leasing are significantly lower than expected rates, then the Property’s financial operations 
and condition will be adversely affected and this, in turn, may adversely affect the Property’s cash flow, the ability 
of the Master Tenant to pay all rents due under the Master Lease and the ability of the Trust to service its debt and 
pay distributions to the Beneficial Owners. 

Changes In Laws Could Adversely Affect the Property.  Various Federal, state and local regulations, 
such as fire and safety requirements, environmental regulations, the Americans with Disabilities Act of 1990 (the 
“ADA”), non-discrimination and equal housing laws, land use restrictions and taxes affect the Property.  If the 
Property does not comply with these requirements, the Trust may incur governmental fines or private damage 
awards.  New, or amendments to existing, laws, rules, regulations or ordinances could require significant 
unanticipated expenditures or impose restrictions on the operation, redevelopment or sale of the Property.  Such 
laws, rules, regulations or ordinances may adversely affect the ability of the Trust to operate or sell the Property.   

Risks Relating to the Master Tenant and the Master Lease 

Limited Capital of the Master Tenant.  The financial stability of the Master Tenant may affect the 
financial performance of the Property.  The Master Tenant’s capitalization will be supported solely by the Demand 
Note from BREH in the amount of $581,000.  The Sponsor is under no obligation to contribute capital to the Master 
Tenant.  If the Master Tenant requires funds in excess of Property net operating income to pay the Rent (subject to a 
limited right of deferral) or satisfy its other obligations under the Master Lease, it will need to call upon BREH to 
contribute the amount of its demand note.  However, no assurance can be given that the amount of the demand note 
will be sufficient to enable the Master Tenant to pay the rent or to fund its obligations under the Master Lease, or 
that BREH will be able to fund the demand note if called upon by the Master Tenant to do so.  If the Master Tenant 
is unable to pay the rent or satisfy its obligations under the Master Lease, the Master Tenant would be in default 
under the Master Lease.  A Master Tenant default also constitutes an event of default under the Loan Agreement (as 
defined below), which could result in suspension or termination of distributions to Beneficial Owners and/or a 
foreclosure of the Property by the Lender.  In addition, the costs and time involved in enforcing the Trust’s rights 
under the Master Lease may be significant.  If the Trust terminated the Master Lease, it may not be able to lease the 
Property on terms similar to the Master Lease.  If the Trust were unable to enter into a new master lease for the 
Property, the returns to Purchasers would likely be materially adversely affected.  In addition, if the Trust were 
unable to enter into a new master lease, it would likely become necessary for the Trust to effectuate a Transfer 
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Distribution, in order to engage in leasing activities, which would likely give rise to adverse tax consequences to 
Purchasers.  Absent insolvency or a bankruptcy by the Master Tenant, the Trustee may not be empowered to execute 
such a replacement Master Lease.  Furthermore, if the Master Tenant is unable to pay the rent or satisfy its 
obligations under the Master Lease, the Trust may be unable to pay the debt service on the Loan and the Lender 
could foreclose on the Property.  In such event, the Purchasers could lose their entire investment in the Property and 
suffer adverse tax consequences.   

The Sponsor’s Affiliate May Be Unable to Fulfill its Obligations Under the Demand Note.  BREH will 
make the Demand Note equal the amount of $581,000, in favor of the Master Tenant in order to capitalize the 
Master Tenant.  However, there can be no assurance that BREH will be able to satisfy its obligations pursuant to 
such demand note.  The net worth or current assets of BREH may be insufficient to support its obligations under its 
demand note at the time of being called.  If BREH is required to perform on outstanding or future demand notes, 
guaranties or other debt obligations or otherwise experiences an adverse financial event, it is possible that BREH 
may not have sufficient funds or resources to perform its obligations under its demand note and may be unable to 
fulfill its obligations to the Master Tenant.  In the event of the insolvency or bankruptcy of BREH, the Master 
Tenant would be required to compete with any other creditor claims that may be asserted against the same assets of 
those entities and any secured creditor claims would be superior to those of the Master Tenant under the demand 
note, which is unsecured.  The assets of BREH and its affiliates are subject to the various risks of real estate 
ownership, syndication and management, including, but not limited, to market value fluctuations and uncertainty of 
profitability of business operations.  The ultimate value of these existing assets will depend upon their ability to 
successfully implement their respective business plans, which in turn depends upon competition and other market 
factors.  If BREH is unable to pay its demand note when called upon, the Master Tenant may have insufficient funds 
to pay the rent or property expenses, including without limitation the Base Rent upon which the Trust relies in order 
to be able to pay the debt service on the Loan.  Any failure of the Master Tenant to pay the Rent would materially 
and adversely affect returns to the Purchasers, may cause the Trust to terminate the Master Lease, and may cause a 
default under the Loan resulting in foreclosure and a complete loss of the Property and the entire investment of the 
Purchasers. 

Performance of the Master Tenant Under the Master Lease.  The ability of the Trust to meet its 
obligations is dependent upon the performance of the Master Tenant and its payment of Rent and other payments 
required under the Master Lease. 

The Master Tenant Has a Limited Right to Defer Rental Payments Under the Master Lease.  Under 
the Master Lease, if the Property’s operating cash flow is insufficient to pay all of the associated expenses of the 
Property, the full Base Rent, then in such event, the Master Tenant has a limited right to defer and accrue a portion 
of the Additional Rent and Supplemental Rent payments due under the Master Lease (but not any portion of the 
Base Rent required to make debt service payments due under the Loan Documents).  Because the Master Tenant 
may accrue a portion of the Additional Rent and Supplemental Rent, it will not be required to call the demand note 
from BREH in order to make up such a shortfall.  In such an instance, Purchasers may receive less or more varied 
distributions than they would have if the Master Tenant were required to call the demand note to fund any such Rent 
shortfall.  Furthermore, if future cash flow from the Property or disposition proceeds are insufficient to pay the 
accrued Rent and BREH is unable to fund the demand note when called, then the Trust may never receive the full 
amount of any such accrued Rent, which could materially and adversely affect the returns to the Purchasers. 

Additionally, in the event that the Master Tenant elects to defer payment of a portion of the Rent, although 
the issue is not completely settled under existing law, under Section 467 of the Code, Beneficial Owners may be 
required to report and pay tax on rent in accordance with the rent schedule attached to the Master Lease, even 
though the Master Tenant may have elected to defer the payment of a portion of such rent.  As a result, Beneficial 
Owners may be required to recognize rental income even though rent is not being fully paid, and therefore 
Beneficial Owners may have to use funds from other sources to pay tax on such income.  See “Summary of the 
Master Lease.” 

Risks Relating to an Investment in the Property 

Valuation.  The Appraisal reflects an “As Is” market value for the Property of $63,300,000 as of March 14, 
2018.  The net purchase price of $62,850,000 for the Property is lower than the $69,900,683 aggregate purchase 
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price of the Interests, which includes $31,500,683 in equity for the Interests, assuming the Maximum Offering 
Amount is sold, and $38,400,000 for the Loan.  See “Estimated Use of Proceeds.”  Thus, the Trust will be subject to 
immediate dilution and the Beneficial Owners may recover less than their invested capital upon any eventual sale of 
the Property.  There can be no assurance that the value of the Property will appreciate, or appreciate at a rate 
sufficient to provide a positive return on investment. 

 
Property Not a Diversified Investment.  By the terms of the Trust Agreement (as well as the terms of the 

Loan Documents), the Trust will generally not be permitted to acquire real property other than the Property or any 
other assets or make any other investments.  Because an investment in Interests represents an investment in one 
property, it is not a fully diversified investment.  Accordingly, the poor performance of the Property would likely 
materially and adversely affect your investment in an Interest. 

 
Physical Condition of the Property; No Representations to Purchasers.  The Trust will not make any 

warranties or representations to the Purchasers regarding the condition of the Property.  Bluerock has received a 
Property Condition Assessment dated April 2, 2018 (the “PCA”) from Blackstone Consulting, LLC (“Blackstone”).  

The PCA recommended recurring capital reserves for likely repairs and replacements necessary during the 
next 10 years.  The estimated total of the immediate and future capital needs is $452,900 primarily comprised of the 
following items: 

• Site: crack seal, seal coating, and restriping the concrete pavement ($95,000), repair/replace 
monument sign ($15,000), exterior metal painting ($20,000), refinishing of the swimming pool 
and deck pavers ($25,000), and budget to replace pool equipment ($10,000), replace retention 
pond fountain equipment ($5,000), and replace playground area equipment ($25,000): Subtotal: 
$195,000  

• Exterior Walls & Cladding:  pressure washing, preparation, caulking, minor repairs, and 
painting of building exteriors: Subtotal: $227,800 

• Limited Disabled-Accessibility Review: modify the pool pavilion restrooms for ADA 
compliance: Subtotal: $1,600 

• Electrical Systems: periodic infrared inspection of electrical systems, service disconnects, meter 
clusters: Subtotal: $6,000 

• Plumbing Systems: replacement of domestic water heaters: Subtotal: $21,000 
• Fire & Life Safety: fire extinguisher inspection: Subtotal: $1,500 

 
Following completion of the sale of the Maximum Offering Amount, the Trust would have approximately 

$650,000 in the Supplemental Trust Reserve, plus $736,430 from the Lender Replacement Reserve, plus a projected 
$345,746 contributed from Property operations over a 10-year period (to total $1,732,176), versus $452,900 
estimated capital repair items estimated by the PCA.  There can be no assurance of the accuracy of the PCA with 
regard to future capital expenditure requirements of the Property, or that the Sponsor has budgeted adequately in the 
Financial Forecast for all such repairs, replacements, and other expenditures that are or become necessary.  If the 
Immediate Repairs Reserve and Supplemental Trust Reserve are insufficient (including due to the possibility that 
reimbursements and other compensation items due the Sponsor or its affiliates may be or have been drawn from 
resources credited, held or controlled by the Trust, including the Supplemental Trust Reserve), the Trust’s Rent 
could be used by the Trust to reserve for or pay such expenses (instead of being used to pay distributions to 
Purchasers), or those expenses and costs could possibly be so significant as to require additional capital to be infused 
which could not be done except through a Transfer Distribution, which would likely have material and adverse tax 
consequences for Purchasers. 

 
Blackstone issued reliance letters entitling the Trust, among others, to rely on the PCA and to enforce any 

claims against the preparers of the PCA if they failed to identify any particular Property deficiency.  However, such 
letter would not necessarily entitle a Purchaser to rely on the PCA or enforce legal claims against parties that 
prepared the PCA or its underlying information.  In addition, there can be no assurance that the preparers would be 
held liable for any losses in connection with deficiencies in the Property that were not identified in the PCA.  
Furthermore, there can be no assurance that financial wherewithal of such preparers would be sufficient to cover any 
loss that may arise, should they be held liable. 

 



 21 
 

Environmental Problems Are Possible and Can Be Costly.  Federal, state and local laws and regulations 
relating to the protection of the environment may require a current or previous owner or operator of real estate to 
investigate and clean up hazardous or toxic substances or petroleum product releases at or affecting the Property.  
The owner or operator may have to pay a governmental entity or third parties for property damage and for 
investigation and clean-up costs incurred by such parties in connection with any such contamination.  These laws 
typically impose clean-up responsibility and liability without regard to whether the owner or operator knew of or 
caused the presence of the contaminants.  Even if more than one person may have been responsible for the 
contamination, each person covered by the environmental laws may be held responsible for all of the clean-up costs 
incurred.  In addition, third parties may sue the owner or operator of a site for damages and costs resulting from 
environmental contamination emanating from that site. 

The Property has been evaluated for environmental hazards on behalf of the Lender pursuant to a non-
invasive draft Phase I Environmental Site Assessment Report, dated March 28, 2018 (the “Phase I Report”) prepared 
by Blackstone, based on a site visit conducted on March 19, 2018.  The Phase I Report, which consisted of a walk-
through observation of the accessible areas and interviews with facility personnel and local agency representatives, 
interviews with relevant personnel, limited observations of surrounding properties, and a records review including 
regulatory databases and historical use information revealed no evidence of recognized environmental conditions 
(“RECs”) in connection with the site and no further investigation was recommended. 

 
Construction of Improvements.  Under applicable tax rules, if the Trust were to cause the construction of 

more than minor, non-structural improvements, this activity could require a Transfer Distribution, which may have 
adverse tax consequences for the Beneficial Owners. 

Risk of Mold Contamination.  Mold contamination has been linked to a number of health problems, 
which could result in litigation by tenants seeking various remedies, including damages and the ability to terminate 
their leases.  Recently there have been an increasing number of lawsuits against property owners and managers 
alleging personal injury and property damage caused by the presence of toxic molds.  Some of these lawsuits have 
resulted in substantial monetary judgments or settlements.  Insurance carriers generally exclude mold-related claims 
from standard policies and price mold endorsements at prohibitively high rates.  The assessment of the Property in 
connection with the Phase I Report included an evaluation of any apparent mold growth (“AMG”).  No AMG was 
observed within the dwelling units or common areas accessed.  The site representative was not aware of AMG issues 
at the site and no tenant complaints were reported.  As such, no further evaluation is recommended.  No assurance 
can be given either that an undetected mold condition does not presently exist at the Property or that a mold 
condition will not arise in the future.  A mold condition would create the risk of substantial damages, legal fees and 
possible loss of tenants. 

 
The Supplemental Trust Reserve May Be Inadequate.  The Master Tenant, subject to the express terms 

of the Loan Documents and the Master Lease, may draw upon the Supplemental Trust Reserve for Landlord Costs 
and other Property costs and expenses.  To the extent that Property expenses increase or unanticipated expenses 
arise, and the available reserves are insufficient to meet such expenses, the Trust may be forced to use some or all of 
the Rent payment received from the Master Tenant to pay such obligations of the Trust, or to effect a Transfer 
Distribution in order to raise the necessary capital through the Springing LLC for such purposes, because the Trust 
itself is prohibited from raising additional capital.  Further, to the extent that the aggregate of the Organization and 
Offering Expenses, Loan-Related Costs and Other Closing Costs exceed the amounts projected, then any such 
shortfall will be funded first from savings in other categories and may be funded next from any other available 
reserves of the Trust, including from the Supplemental Trust Reserve.  In addition, construction of more than minor, 
non-structural improvements out of reserves established by the Trust may require the Trust to effectuate a Transfer 
Distribution, which may have adverse tax consequences for the Beneficial Owners. 

 
Energy Shortages and Allocations.  There may be shortages or increased costs of fuel, natural gas or 

electric power, or allocations thereof, by suppliers or governmental regulatory bodies in the area where the Property 
is located.  We are unable to predict the extent, if any, to which such shortages, increased prices, or allocations will 
occur or the degree to which such events might influence the ability of the Property to meet stated goals.  If such 
shortages occurred or such costs increased, however, they could materially and adversely affect the income derived 
by the Trust from the Property, the value of the Property and the value of the Interests. 
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Risks Related to Financing of the Property  

 The following disclosures address the risks associated with the anticipated terms of the Loan.  These 
disclosures are subject to change based on the final Loan Documents, which will be made available prior to the sale 
of Interests, and the terms of which will be disclosed in the Closing Supplement. 

Risks of Leverage.  The Trust will own the Property subject to the Loan.  This use of leverage may 
increase the return on invested capital.  However, it also presents an additional element of risk in the event that the 
cash receipts from the operation of the Property are insufficient to meet the principal and interest payments on such 
indebtedness. In order to comply with tax requirements for Section 1031 Exchanges, the Trust is not permitted to 
obtain new financing and Beneficial Owners are not permitted to make additional capital contributions to the Trust.  
Thus, if the cash flow from the Property is insufficient to allow the Master Tenant to make the required payments 
under the Master Lease, including payments required to service the Loan, the Lender may foreclose on the Property 
and the Beneficial Owners’ equity in the Property may be reduced or lost entirely.  A Transfer Distribution may 
make it possible to delay or avoid a foreclosure (because the Springing LLC is not restricted from refinancing the 
Property or raising new capital) but may, itself, cause adverse tax consequences for the Beneficial Owners.  See 
“Federal Income Tax Consequences.”  Moreover, the cost of any refinancing of the Property after a Transfer 
Distribution, in the form of interest charges and financing fees imposed by lenders or affiliates of the Sponsor, might 
significantly reduce the profits or increase losses resulting from operation of the Property. 

Although the Trustee can remove the Manager in certain limited circumstances, the Lender will likely 
require that there be an adequately capitalized successor Manager.  This requirement may limit the Trustee’s ability 
to remove the Manager, since the exercise of such right would give rise to a default under the Loan absent the 
Lender’s consent.  The Trust cannot incur any additional borrowings or refinance the Property. 

Scheduled Debt Payments Could Adversely Affect the Property’s Financial Condition.  In the future, 
the Property’s cash flow could be insufficient to meet required payments under the Loan Documents or to pay cash 
flow to the Trust at expected levels.  As a result of any shortfall, the Manager may be forced to postpone capital 
expenditures necessary for the maintenance of the Property, suspend distributions to Beneficial Owners, or may 
require a sale or Transfer Distribution.  There can be no assurance that the Manager will be able to sell the Property 
upon acceptable terms, if at all, or that after a Transfer Distribution the Springing LLC would be able to raise 
additional or sufficient capital to avert a Loan default and possible foreclosure of the  Property by the Lender. 

 
Events of Default.  The Loan is “non-recourse,” meaning that the Lender may only seek recovery from the 

liquidation of its collateral (principally, the Property) for any amounts that remain due under the Loan after a 
default.  However, the Loan Documents are expected to contain certain events that would allow the Lender to 
proceed against the Trust to repay amounts due on the Loan, in addition to foreclosing on the Property and the other 
collateral for the Loan.  Thus, if such events occur, “springing” liability to the Trust may result, including an amount 
equal, in certain instances, to the full amount of the Loan.  The events under the Loan Documents for which the 
Trust may have liability beyond the value of the Lender’s collateral include, but are not limited to the following:  

 
• failure to pay rents or security deposits owed to Lender upon an Event of Default under the Loan 

Documents; 
• failure to maintain insurance policies required by the Loan Documents; 
• failure to apply insurance proceeds as required by the Loan Documents; 
• failure to comply with the provisions of the Loan Documents relating to the delivery of books and 

records, statements, schedules and reports; 
• failure to apply rents to the ordinary and necessary expenses of owning or operating the Property; 
• waste or abandonment of the Property; 
• grossly negligent or reckless unintentional material misrepresentation or omission by the Trust, the 

Master Tenant or the Sponsor in connection with on-going financial or other reporting required by the 
Loan Documents, or any request for action or consent by the Lender; 

• failure of the Master Lease to be subordinate to the lien of the Mortgage (defined below) or failure of 
the Master Lease to be terminated if so elected by the Lender in accordance with the Loan 
Documents; 
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• failure to effect a Transfer Distribution; 
• failure of the Trust or the Master Tenant to comply with the single-asset entity requirements of the 

Loan Documents; 
• occurrence of a transfer not permitted by the Loan Documents; 
• occurrence of certain bankruptcy events; 
• fraud, written material misrepresentation or material omission; and 
• the Trust’s indemnification obligations under the Loan Documents. 

 
Lender’s Approval Rights.  The Lender will have numerous rights under the Loan Documents, including 

the right to approve certain changes in ownership and management.  Prospective Purchasers are encouraged to 
review a complete set of the Loan Documents prior to subscribing for the Interests. 
 

Restrictions on Transfer and Encumbrance.  The terms of the Loan will prohibit the transfer or further 
encumbrance of the Property or any interest in the Property except with the Lender’s prior written consent, which 
consent may be withheld, or otherwise permitted under the Loan Documents.  The Loan Documents will provide 
that upon violation of these restrictions on transfer or encumbrance, the Lender may declare the entire amount of the 
Loan, including principal, interest, prepayment premiums and other charges, to be immediately due and payable.  If 
the Lender declares the Loan to be immediately due and payable, the Trust will have the obligation to immediately 
repay the Loan in full.  If the Trust is unable to obtain replacement financing or otherwise fails to immediately repay 
the Loan in full, the Lender may invoke its remedies under the Loan Documents, including proceeding with a 
foreclosure sale of the Property that is likely to result in the Beneficial Owners losing their entire investment in the 
Property.  Further, since the Trust will be prohibited from borrowing additional funds or from accepting additional 
capital contributions, the Trust would in such a situation be required to effectuate a Transfer Distribution into the 
Springing LLC. 

 
Ability to Repay the Loan.  The ability of the Trust to repay the Loan will depend in part upon the sale or 

other disposition of the Property prior to, at the latest, the maturity date of the Loan.  There can be no assurance that 
any such sale can be accomplished at a time or on such terms and conditions as will permit the Trust to repay the 
outstanding principal amount of the Loan.  Financial market conditions in the future may affect the availability and 
cost of real estate loans, making real estate financing difficult or costly to obtain for potential buyers of the Property. 

In the event that the Trust is unable to sell the Property prior to the maturity date of the Loan, the Trust may 
be required to effectuate a Transfer Distribution in order to allow the Springing LLC to seek to refinance the Loan.  
However, market conditions and the interest rate environment at that time could cause the cash flow from the 
Property to fluctuate and could impact capitalization rates, both of which could negatively impact the value of the 
Property and limit the Springing LLC sale or refinancing options.  The Springing LLC may not be able to obtain 
refinancing on terms as favorable as the Loan.  If additional funds are not available from a sale, refinancing or 
additional capital contributions to the resulting Springing LLC, the Springing LLC may be subject to the risk of 
losing the Property through foreclosure.  Any such Transfer Distribution or foreclosure may have adverse tax 
consequences for the Beneficial Owners.  See “Federal Income Tax Consequences.” 

Availability of Financing and Market Conditions.  Market fluctuations in real estate financing may 
affect the availability and cost of funds needed in the future for the Property.  Moreover, credit availability has been 
restricted in the past and may become restricted again in the future.  Restrictions upon the availability of real estate 
financing or high interest rates for real estate loans could adversely affect the Property and the ability of the Trust to 
sell the Property at a profit or at any price. 

The Loan Documents will not be finalized until after the Offering has commenced.  The Loan 
Documents will not be finalized until after the Offering has commenced.  As such, the terms of the Loan may vary, 
perhaps substantially, from what is disclosed herein. 

Risks Relating to the Operation of the Property 

Insurance; Uninsured Losses.  The Master Tenant will obtain general liability and business interruption 
insurance for the Property.  If a loss occurs that is partially or completely uninsured, the Beneficial Owners may lose 
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all or a part of their investment.  The Trust may be liable for any uninsured or underinsured personal injury, death or 
property damage claims.  Liability in such cases may be unlimited.  While insurance may help reduce the risk of 
loss, it increases costs and thus lowers the potential return to the Beneficial Owners. 

Regulatory Matters.  The value of the Property may be adversely affected by legislative, regulatory, 
administrative, and enforcement actions at the local, state and national levels in the area, among others, of 
environmental controls.  In addition to possible increasingly restrictive zoning regulations and related land use 
controls, such restrictions may relate to air and water quality standards, noise pollution and indirect environmental 
impacts such as increased motor vehicle activity. 

Reliance on Management.  Under the Trust Agreement, the Manager will have the right to make 
administrative decisions on behalf of the Trust.  Also, the Manager will have the sole discretion to determine when 
to sell the Property and on what terms.  The Manager will have other extensive powers and authority, some of which 
are limited by the express terms of the Trust Agreement.  In the event of a Transfer Distribution, however, the 
Manager or its affiliate, as the manager of the Springing LLC, would be granted expanded powers and the right to 
receive additional compensation.  Accordingly, no Purchaser should purchase Interests unless such Purchaser 
recognizes that the Trust is limited in its ability to manage the Property and such Purchaser is willing to entrust such 
limited management of the Property and the power to sell the Property to the Trustee and the Manager, and after a 
Transfer Distribution the Purchaser is willing to entrust all aspects of the management of the Springing LLC to the 
Manager as its manager.  See “The Manager” and “Summary of the Trust Agreement – Termination of the Trust to 
Protect the Property; Transfer Distribution.”  Furthermore, under the Trust Agreement, the Trustee has the power 
and authority to remove the Manager for cause (fraud or gross negligence causing material damage to, or diminution 
in value of, the Property), but only if the Lender consents (to the extent there is an outstanding Loan). 

Conflicts.  The Manager and its affiliates are subject to conflicts of interest between their activities, roles 
and duties for other entities and the activities, roles and duties they have assumed on behalf of the Trust.  Conflicts 
exist in allocating management time, services and functions between their current and future activities and the Trust.  
None of the arrangements or agreements described, including those relating to the purchase price of the Property or 
compensation, is the result of arm’s-length negotiations.  See “Conflicts of Interest.” 

Management Internalization of Bluerock Residential Growth REIT, Inc.  On August 4, 2017, BRG 
Manager, LLC (“BRG Manager”), an affiliate of the Sponsor and the external manager of Bluerock Residential 
Growth REIT, Inc., a publicly traded Maryland REIT (“BRG”), announced that BRG Manager and its principals had 
entered into an agreement with BRG to internalize the external management function of BRG provided by BRG 
Manager, subject to stockholder approval and other closing conditions (the “Management Internalization”).  As of 
October 31, 2017, in connection with the closing of the internalization agreement, certain executive officers of the 
Sponsor and Bluerock became parties to employment agreements under which they became employees of BRG.  
Although the employment agreements permit these executive officers to devote time to fulfill duties to Bluerock and 
its affiliates, including the Sponsor, so long as those duties and activities do not unreasonably interfere with the 
performance of their duties to BRG, the agreements require the executives to provide substantially all of their 
business time and attention to the performance of their duties to BRG.  The executives and other personnel of BRG 
believe that they will have sufficient time to discharge fully their responsibilities to the Trust and Beneficial Owners 
and to other business activities in which they are or may become involved. However, although the Management 
Internalization has been structured to permit the executives and other personnel currently employed by Bluerock and 
its affiliates to continue providing services to Bluerock and its affiliates following the closing of the Management 
Internalization, it is possible that such executives and personnel will not be able to dedicate sufficient time and 
attention to the Sponsor and its programs because of their contractual and fiduciary responsibilities to BRG.  If the 
Sponsor’s executive officers or other personnel were not able to dedicate sufficient time and attention to the business 
of the Sponsor, including the syndication and operation of the Trust, the performance of the Trust could be adversely 
affected and Investors could experience losses in their investment in the Interests. 

No Substantial Assets of the Sponsor, Manager or Master Tenant.  The Sponsor, Manager and Master 
Tenant are newly-formed entities and do not have any substantial assets.  Thus, there is no assurance that the 
Sponsor, Manager or the Master Tenant will have the financial resources to satisfy their obligations under the Trust, 
the Master Lease or the Property Management Agreement.  Neither the Sponsor, the Manager nor the Master Tenant 
is obligated to invest or provide additional capital on behalf of the Trust, the Beneficial Owners or the Property.  



 25 
 

BREH has agreed to initially capitalize the Master Tenant with the Demand Note in the amount of $581,000.  This 
Memorandum does not contain financial statements for the Sponsor, the Manager, the Master Tenant, Bluerock, or 
BREH. 

Compensation and Fees.  The Sponsor and certain of its affiliates will receive certain compensation from 
the Trust for services rendered regardless of whether any sums are distributed to the Beneficial Owners.  See 
“Compensation and Fees.” 

Offering Risks 

No Market for Interests.  The transfer of Interests will be subject to certain limitations.  See “Summary of 
the Trust Agreement – Transfer Rights; Rights of First Refusal.”  Moreover, it is not anticipated that any public 
market for Interests will develop, and the transfer of Interests may result in adverse tax consequences for the 
transferor.  See “Federal Income Tax Consequences.”  Consequently, Purchasers of Interests may not be able to 
liquidate their investments in the event of emergency or for any other reason.  Moreover, Purchasers are specifically 
notified that Interests are not likely to be readily accepted as collateral for outside financing.  Any purchase of 
Interests, therefore, should be considered only as a long-term investment. 

Purchase Price of Interests.  The purchase price of the Interests is based on the purchase price of the 
Property, and includes Organization and Offering Expenses, Sales Commissions, Marketing/Due Diligence Expense 
Allowances, Managing Broker-Dealer Fee, Loan-Related Costs, Other Closing Costs, Sponsor’s Acquisition Fee, 
the Lender Reserves and the Supplemental Trust Reserve.  If the Trust is unable to sell the Property at a price which 
would net (after repayment of the Loan and other applicable expenses) at least the aggregate of the purchase price 
paid for the Interests, the Purchasers would suffer a loss on their investment. 

Risk that Purchaser Will Not Acquire Interest.  After identifying the Property, a prospective Purchaser 
may not be accepted, or may be rejected as an investor for any reason or for no reason at all and such Purchaser may 
therefore lose the benefit of a Section 1031 Exchange.  It is suggested and anticipated that Purchasers will attempt to 
mitigate these risks by identifying multiple properties in connection with their Section 1031 Exchange. 

Impact of Leverage on Section 1031 Exchange.  The Property is expected to be subject to financing in 
the form of the Loan.  Code Section 1031 generally requires taxpayers to offset debt on their relinquished property 
with equal or greater debt on their replacement property (or additional cash from another source).  Purchasers who 
are exchanging relinquished property with a larger amount of debt than the proportionate amount of the Loan they 
are deemed to have assumed for tax purposes in connection with the acquisition of an Interest may recognize taxable 
gain (although additional cash from another source may offset the reduction in debt).  Each Purchaser will have its 
own unique debt and other Section 1031 Exchange issues.  Therefore, each Purchaser must seek the advice of its 
own independent tax advisor as to qualification for tax deferral under Code Section 1031 and the Treasury 
Regulations promulgated thereunder, including the debt replacement rules. 

Ownership of Remaining Interests.  Except for the Retained Interest to be held by the Depositor, any 
remaining Interests held by the Sponsor or its affiliates (including the Depositor) at the end of the 24-month period 
beginning on the date of the Initial Closing must be sold to unrelated third parties or contributed to the Trust for the 
benefit of the Beneficial Owners, as determined by the Depositor.  Such unrelated persons could be employees or 
have other relationships with the Sponsor and its affiliates.  Such persons could have conflicting interests with those 
of the Beneficial Owners and in the event of a Transfer Distribution could hold Interests sufficient to provide control 
over actions taken by the Springing LLC. 

Timing of Sale of the Property.  Beneficial Owners should not expect a sale of the Property within any 
specified period of time.  Although the Trust Agreement allows the Manager to sell the Property at any time that, in 
the Manager’s discretion, a sale is appropriate, it is currently anticipated that the Trust will hold the Property for at 
least two years.  The decision to sell the Property will be made at the sole discretion of the Manager, and the 
Beneficial Owners will not have any right to participate in the decision to sell the Property. 
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Operation as a Limited Liability Company After a Transfer Distribution.  If a Transfer Distribution 
occurs and the Property is transferred to the Springing LLC, the manager of the Springing LLC will have exclusive 
discretion in the management and control of the business and affairs of the Springing LLC.  A copy of the limited 
liability agreement of the Springing LLC is attached to the Trust Agreement as an exhibit.  The members of the 
Springing LLC will not have the right to take part in the management or control of the business or affairs of the 
Springing LLC.  The members are permitted to vote only in a limited number of circumstances and can remove the 
manager of the Springing LLC only for cause.  The Manager has the right to sell the Property at any time that, in the 
Manager’s discretion, a sale is appropriate.  Such sale could occur at a time that would be adverse to the interests of 
any given member either from a financial or tax standpoint.  The manager of the Springing LLC, as a holder of 
membership interests in the Springing LLC, if any, may have conflicts of interest with respect to the Springing LLC 
and the members.  The manager of the Springing LLC is entitled to certain limitations of liability and to indemnity 
by the Springing LLC against liabilities not attributable to its fraud or gross negligence.  Such indemnity and 
limitation of liability may limit rights that members would otherwise have to seek redress against the manager of the 
Springing LLC.  See “Summary of Certain Provisions of “Springing LLC” Limited Liability Company Operating 
Agreement.” 

An affiliate of the Manager is expected to serve as the manager of the Springing LLC and will be a newly-
formed entity with limited financial resources.  It will have no obligation to invest in or otherwise provide capital to 
the Springing LLC.  Thus, the Springing LLC may not be able to satisfy its financial obligations, which could 
negatively impact the Beneficial Owners who, upon the occurrence of a Transfer Distribution, would become 
members of the Springing LLC.  A member may become liable to the Springing LLC and to its creditors for and to 
the extent of any distribution made to such member if, after giving effect to such distribution, the remaining assets of 
the Springing LLC are not sufficient to pay its outstanding liabilities (other than liabilities to the members on 
account of their membership interests in the Springing LLC).  It is not expected that there will be any market for 
membership interests in the Springing LLC.  Thus, members may not be able to liquidate their investments in the 
event of an emergency or for any other reason. 

No Minimum Offering Contingency.  There is no minimum amount of Offering proceeds that must be 
raised or minimum number of Purchasers required in connection with this Offering.  Accordingly, if the Sponsor is 
unable to sell all of the Interests, the Depositor will retain Class 2 Beneficial Interests.  The ownership of beneficial 
interests in the Trust by the Depositor, an affiliate of the Sponsor, involves certain risks that potential Purchasers 
should consider, including, but not limited to, the fact that there may be conflicts of interest between the objectives 
of the Purchasers and that of the Sponsor, or, if the Offering is not fully subscribed, that a significant amount of the 
Trust’s beneficial interests will not have been acquired by disinterested Purchasers after an assessment of the merits 
of the Offering. 

Tax Risks  

General.  There are substantial risks associated with the federal income tax aspects of a purchase of an 
Interest, especially if the purchase is part of an exchange designed to qualify as a Section 1031 Exchange.  The 
following paragraphs summarize some of these tax risks to a Purchaser with respect to the purchase of an Interest.  
A further discussion of the tax aspects (including other tax risks) of a purchase of an Interest is set forth under 
“Federal Income Tax Consequences.”  Because the tax aspects of this Offering are complex and certain of the 
tax consequences may differ depending on individual tax circumstances, each prospective Purchaser is 
strongly encouraged to and should consult with and rely on its own tax advisor about this Offering’s tax 
aspects in light of such Purchaser’s individual situation.  No representation or warranty of any kind is made 
with respect to the IRS’ acceptance of the treatment of any item of income, deduction, gain, loss, credit or any 
other item by a Purchaser and there can be no assurance that the IRS will not challenge any such treatment. 

THIS SECTION WAS WRITTEN TO SUPPORT THE PROMOTION OR MARKETING OF THE 
TRANSACTIONS CONTEMPLATED BY AND DESCRIBED IN THIS MEMORANDUM.  EACH 
PROSPECTIVE PURCHASER SHOULD SEEK ADVICE BASED ON HIS, HER OR ITS PARTICULAR 
CIRCUMSTANCES FROM AN INDEPENDENT TAX ADVISOR CONCERNING THE INCOME AND OTHER 
TAX CONSEQUENCES OF PARTICIPATION IN THIS INVESTMENT. 
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Acquisition of the Interests May Not Qualify as a Section 1031 Exchange.  An Interest may not qualify 
under Code Section 1031 for tax-deferred exchange treatment, and even if it does a portion of the proceeds from a 
Purchaser’s sale of his or her property to be relinquished (the “Relinquished Property”) could constitute taxable 
“boot” (as defined below).  Whether any particular acquisition of an Interest will qualify as a tax-deferred exchange 
under Code Section 1031 depends on the specific facts involved, including, without limitation, the nature and use of 
the Relinquished Property and the method of its disposition, the use of a qualified intermediary and a qualified 
exchange escrow and the lapse of time between the sale of the Relinquished Property and the identification and 
acquisition of the replacement property (the “Replacement Property” or “Replacement Properties”).  Neither the 
Sponsor nor its affiliates, counsel or agents are examining or analyzing any prospective Purchaser’s circumstances 
to determine whether such Purchaser’s acquisition of Replacement Property qualifies as a Section 1031 Exchange.  
Moreover, no opinion or assurance is being provided to the effect that any individual prospective Purchaser’s 
transaction will qualify under Code Section 1031.  Such examinations or analyses are the sole responsibility of 
each prospective Purchaser, who must consult with his or her own legal, tax, accounting and financial 
advisors before purchasing an Interest.  If the factors surrounding a prospective Purchaser’s disposition of the 
Relinquished Property and his or her acquisition of the Interests do not meet the requirements of Code Section 1031, 
the disposition of the Relinquished Property will be taxed as a sale and the IRS will assess interest and possibly 
penalties for failure to timely pay such taxes. Also, merely designating an Interest in connection with a Purchaser’s 
Section 1031 Exchange does not assure the Purchaser that there will be Interests available to purchase when the 
Purchaser executes the Purchase Agreement and actually causes his, her, or its qualified intermediary to transfer 
funds to complete the purchase of the Interests. 

Form of Ownership. On August 20, 2004, the IRS issued Revenue Ruling 2004-86, 2004-33 I.R.B. 191, 
which held that, assuming the other requirements of Code Section 1031 are satisfied, a taxpayer’s exchange of real 
property for an Interest in the DST described in the ruling satisfies the requirements of Code Section 1031.  The IRS 
based its holding on the following conclusions: (1) the DST is treated as an entity separate from its owners (and not 
as a co-ownership or agency arrangement); (2) the DST is an “investment” trust and not a “business entity” for 
federal income tax purposes; (3) the DST is a “grantor trust” for federal income tax purposes, with the holders of 
Interests in the DST treated as the grantors of the DST; and (4) the holders of Interests in the DST are treated as 
directly owning Interests in real property held by the DST. There are no authorities that directly address the tax 
treatment of the Trust other than Rev. Rul. 2004-86.  It is possible that the IRS could revoke Rev. Rul. 2004-86 or, 
in the alternative, determine that the Trust does not comply with the requirements of that ruling or the underlying 
authorities.  A determination that the Trust is not taxable as a trust (within the meaning of Treasury Regulation 
Section 301.1.7701-4) likely would have a significant adverse impact on the Beneficial Owners. Because the 
holding of Revenue Ruling 2004-86 is based on certain factual assumptions regarding the DST, not all of which 
apply to the Trust, and because there are provisions in the Trust Agreement which are not mentioned in the limited 
facts laid out in the ruling, there can be no guarantee that the Interests will satisfy the requirements of Code Section 
1031. 

Classification for Purposes of Code Section 1031; No Ruling.  We believe the Offering described in this 
Memorandum is structured in a manner that the Interests should be treated for federal income tax purposes as direct 
ownership interests in real estate and not as interests in a partnership.  If the Interests were to be treated by the IRS 
or a court as interests in a partnership, then no Purchaser would be able to use its acquisition of Interests as part of a 
Section 1031 Exchange to defer gain under Code Section 1031.  The IRS may challenge the tax treatment related to 
the Interests as described in this Memorandum. 

We have obtained an opinion from Tax Counsel in connection with the Offering that: (i) the Trust should 
be treated as an investment trust described in Treasury Regulation Section 301.7701-4(c) that is classified as a 
“trust” under Treasury Regulation Section 301.7701-4(a); (ii) the Beneficial Owners should be treated as “grantors” 
of the Trust; (iii) as “grantors” of the Trust, the Beneficial Owners should be treated as owning an undivided 
fractional interest in the Property for federal income tax purposes; (iv) the Interests should not be treated as 
securities for purposes of Code Section 1031; (v) the Interests should not be treated as certificates of trust or 
beneficial interests for purposes of Code Section 1031; (vi) the Master Lease should be treated as a true lease and 
not a financing for federal income tax purposes; (vii) the Master Lease should be treated as a true lease and not a 
deemed partnership for federal income tax purposes; (viii) the discussions of the federal income tax consequences 
contained in this Memorandum are correct in all material respects; and (ix) certain judicially created doctrines 
should not apply to change the foregoing conclusions.  The issues which are the subject of such opinion have not 
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been definitely resolved by statutory, administrative or case law.  This opinion is based on the facts and 
circumstances set forth in the opinion and is not a guarantee of the current status of the law, and, as such, it should 
not be treated as a guarantee that the IRS or a court would concur with the conclusion in the opinion.  If any of such 
facts or circumstances were to change, the tax consequences to Purchasers described in the opinion and in this 
Memorandum could change.  See “Federal Income Tax Consequences.” 

 Identification.  Treasury Regulation Section 1.1031(k)-1(c)(4) permits taxpayers to identify alternative and 
multiple replacement properties under Code Section 1031.  All properties acquired within 45 days of the sale of the 
relinquished property are deemed to have been properly identified.  In addition, taxpayers are permitted to identify 
three properties without regard to the fair market value of the properties (the so-called “three property rule”) or 
multiple properties with a total fair market value not in excess of 200% of the value of the relinquished property (the 
“200% rule”).  In the event that the IRS successfully challenges the valuation of a replacement property under the 
200% rule, and as a result the replacement properties identified by the taxpayer exceed 200% of the value of the 
taxpayer’s relinquished property, the taxpayer’s identification may be treated as invalid, which may invalidate the 
taxpayer’s like-kind exchange under Code Section 1031.  A taxpayer also may identify any number of properties if it 
acquires at least 95% of the identified properties (the “95% rule”).  The identification rules of Code Section 1031 are 
strictly construed, and a Purchaser’s exchange will not qualify for deferral of gain under Code Section 1031 if too 
many properties are identified or if the deadlines for identification are not met.  Prospective Purchasers will have to 
rely on the 200% rule or 95% rule with respect to the Offering and should seek the advice of their tax advisors prior 
to subscribing for the Interests or making an identification.  

For purposes of both the 200% rule and the 95% rule, “fair market value” means the fair market value of 
the property without regard to any liabilities secured by the property.  Thus, a taxpayer identifying under the 200% 
rule for an unencumbered Relinquished Property having a value of $20 million could only identify Replacement 
Property(ies) having an aggregate gross fair market value (without regard to any liabilities which may encumber 
such property(ies)) of $40 million, in which case the identification of a single Replacement Property having a $30 
million equity value but which is secured by a $20 million liability (and, thus, having a $50 million gross value) 
would violate the 200% rule.   

The identification rules of Code Section 1031 are strictly construed, and a Purchaser’s exchange will not 
qualify for deferral of gain under Code Section 1031 if too many properties or properties having too much value 
(including by reason of not excluding the effect of the Loan for “fair market value” purposes) are identified, if the 
properties are not correctly identified, or if the deadlines for identification are not met.  Prospective Purchasers will 
have to rely on the 200% rule or 95% rule with respect to the Offering and should seek the advice of their tax 
advisors prior to subscribing for the Interests or making an identification. 

Funds From a Section 1031 Exchange May Not Be Used for Certain Costs Associated with the 
Property; Possible Adverse Tax Treatment for Closing Costs and Reserves.  Each Purchaser of an Interest will 
be obligated to pay its pro rata share of closing costs, financing expenses, reserves and other costs of the Offering.  
A portion of the proceeds of the Offering will be used to pay each Purchaser’s pro rata share of such costs.  In 
addition, a portion of the proceeds of the Offering may be treated as having been used to purchase an interest in 
reserves established by the Sponsor rather than for real estate.  Under certain conditions, these costs, as well as 
reserves relating to the Property, may not constitute property that is like-kind to real estate for purposes of Code 
Section 1031.  In particular, a portion of the Offering proceeds will be used to fund the Supplemental Trust Reserve.  
You may elect to pay these costs with personal funds separate from your Section 1031 Exchange funds.  You may 
elect to pay these costs with personal funds separate from your Section 1031 Exchange funds.  Because the tax 
treatment of certain expenses of the Offering, closing costs, financing costs or reserves is unclear and may vary 
depending upon the circumstances, no advice or opinion of Tax Counsel will be given regarding the tax treatment of 
such costs and the treatment of proceeds attributable to the reserves, which may be taxable to those Purchasers who 
purchase their Interests as part of a Section 1031 Exchange.  Therefore, each prospective Purchaser should seek the 
advice of a qualified tax advisor as to the proper treatment of such items.  

The Use of Certain Exchange Proceeds May Result in Taxable “Boot.”  Any personal property that 
may be part of the Property, amounts used to establish reserves and impositions or other items that are not 
attributable to the purchase of real estate will not be treated as an interest in real estate and may be treated as “boot.” 
It is possible that such amounts, if sufficient additional funds are borrowed by the Purchasers in excess of the 
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indebtedness of a Purchaser’s prior investment, will not be treated as boot.  It is also possible that reserves will be 
treated as cash boot.  In addition, the IRS could take the position that the increase in the purchase price of the 
Property paid by the Purchasers would not be considered as an interest in real estate and may be treated as “boot.”  
In addition, to the extent that the portion of the debt acquired with the purchase of an Interest in the Property is less 
than the Purchaser’s debt on the Relinquished Property, such difference will constitute “boot” and may be taxable 
depending on the Purchaser’s basis in the Relinquished Property.  In the event any item is determined to be “boot,” 
the taxpayer will have current income for any such “boot” up to the amount of gain on the exchange of the real 
property.  No opinion is being provided by the Trust, the Manager, the Sponsor or their affiliates or counsel 
with respect to the amount of “boot” in the transaction.  Prospective Purchasers must consult their own 
independent tax advisor regarding these items. 

Potential Significant Tax Costs If Interests Were Deemed To Be Interests in a Partnership.  If 
Purchasers are treated for federal income tax purposes as having purchased interests in a partnership, the Purchasers 
who purchased their Interests as part of a Section 1031 Exchange would not qualify for deferral of gain under Code 
Section 1031, and each Purchaser who had relied on deferral of such Purchaser’s gain from a disposition of other 
interests in real property would immediately recognize such gain and be subject to federal income tax thereon. 
Additionally, since such determination would of necessity come after such Purchaser had purchased his Interest, 
such Purchaser may have no cash from the disposition of its original interest in real property with which to pay the 
tax. Given the illiquid and long-term nature of an investment in the Interests, there would be no practical means of 
generating cash from an investment in the Interests to pay the tax.  In such circumstances, a Purchaser will have to 
use funds from other sources to satisfy this tax liability. 

 Deferral of Tax Under State Law.  Some states adopt Code Section 1031 in whole, other states adopt it in 
part and still other states impose their own requirements to qualify for deferral of gain under state law.  In addition, 
while many states follow federal tax law by treating the owner of an interest in a fixed investment trust as owning an 
interest in the assets held by the Trust, other state laws may differ and could result in the imposition of income or 
other taxes on such entities.  Therefore, each Purchaser must consult his own tax advisor as to the qualification of a 
transaction for deferral of gain under state law.  See “Federal Income Tax Consequences.” 

Transfer Distribution to the Springing LLC.  If a Transfer Distribution occurs, the Property will be 
transferred from the Trust to the Springing LLC and the membership interests in the Springing LLC will be 
proportionally distributed by the Beneficial Owners.  It is anticipated that the Manager or its affiliate will serve as 
the manager of the Springing LLC.  The Springing LLC will be treated as a partnership for federal income tax 
purposes.  A Transfer Distribution may occur under the circumstances set forth in the Trust Agreement without 
regard to the tax consequences that arise as a result of the transaction.  Under current law, such a transfer should not 
be subject to federal income tax pursuant to Code Section 721.  The transfer could be subject, however, to state or 
local income, transfer or other taxes.  In addition, there can be no assurances that such transfer will not be taxable 
under the federal income or other tax laws in effect at the time the transfer occurs.  Because a Transfer Distribution 
could occur in several situations, it is not possible to determine all of the tax consequences to the Beneficial Owners 
in the event of a Transfer Distribution.  Prospective Purchasers should consult their own tax advisors regarding 
the tax consequences of a Transfer Distribution and the effect of the Property being held by the Springing 
LLC rather than the Trust. 

Deferral of Tax Upon Sale of Springing LLC Membership Interests.  Unlike Interests in the Trust, 
membership interests in the Springing LLC will not be treated as direct ownership interests in real property for 
federal income tax purposes (including for purposes of a Section 1031 Exchange).  Thus, if the Trust transfers the 
Property to the Springing LLC in a Transfer Distribution, it is unlikely that any of the Beneficial Owners 
who receive membership interests in the Springing LLC will thereafter be able to defer the recognition of 
gain under Code Section 1031 upon a subsequent disposition of the Property or their membership interests in 
the Springing LLC. 

Delayed Closing; Inability to Close.  Prospective Purchasers who are completing a Section 1031 
Exchange should be aware that closing on their Replacement Property must occur before “the earlier of (i) the day 
which is 180 days after the date on which the taxpayer transferred the property relinquished in the exchange, or 
(ii) the due date (determined with regard to extension) for the transferor’s return for the taxable year in which the 
transfer of the Relinquished Property occurs.” See Code Section 1031(a)(3)(B). No extensions will be granted or 
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other relief afforded by the IRS to taxpayers who do not satisfy this requirement. Therefore, a delayed closing on the 
acquisition of an Interest could adversely affect the qualification of an exchange under Code Section 1031.  
Prospective Purchasers are strongly encouraged to “identify” the maximum number of alternative Replacement 
Properties and not to identify only the Property in this Offering. 

Compliance with Revenue Ruling 2004-86.  Tax Counsel believes that the powers and authority granted 
to the Trustee, Manager, Beneficial Owners, and the Trust in the Trust Agreement fall within the limited scope of 
the powers and authority that may be exercised by a trustee of an “investment trust.”  The Trust Agreement 
authorizes the Trust to own the Property, receive distributions from the Property, and make distributions thereof, 
enter into any agreements with qualified intermediaries for purposes of a Beneficial Owner’s acquisition of an 
Interest pursuant to Code Section 1031, and notify the relevant parties of any defaults under the transaction 
documents.  Additionally, the Trust Agreement expressly denies the Manager any power or authority to take actions 
that would cause the Trust to cease to constitute an investment trust within the meaning of Treasury Regulation 
Section 301.7701-4(c).  Furthermore, the Trust Agreement expressly prohibits the Trustee, Manager, Beneficial 
Owners and the Trust from exercising any of the enumerated powers that are prohibited under Revenue Ruling 
2004-86. 

The Trust has been structured with a view to the trust addressed in Rev. Rul. 2004-86.  However, 
distinctions exist between the Trust Agreement and other related arrangements and the trust and other related 
arrangements described in Revenue Ruling 2004-86.  Tax Counsel believes these distinctions are not material.  If, 
however, the IRS or a court were to disagree with the opinion of Tax Counsel, the Interests may be treated for 
federal income tax purposes as interests in a partnership and not as interests in real estate, and Purchasers would not 
be able to use their acquisition of Interests as part of a Section 1031 Exchange to defer gain under Code Section 
1031. For a complete discussion of the Trust in comparison to the arrangement described in Revenue Ruling 2004-
86, please see the attached opinion of Tax Counsel. 

Status as a True Lease for Federal Income Tax Purposes.  Transactions structured as leases may be 
recharacterized for federal income tax purposes to reflect their economic substance.  For example, in appropriate 
circumstances a purported lease of property may be recharacterized as a sale of the property providing for deferred 
payments.  Such a recharacterization in this context would have significant (and adverse) tax consequences.  For 
example, if the Master Lease were to be recharacterized as a sale of the Property, then a Purchaser would be unable 
to treat the acquired Interest as qualified “replacement property” in a Section 1031 Exchange in that the Interest 
would constitute an interest in real property that the Purchaser would not hold for investment.  That is, the Purchaser 
would be treated as having immediately sold the acquired interest in the Property to the Master Tenant with the 
Master Tenant being treated as purchasing the Property (and all of the interests therein) from the Purchasers in 
exchange for an installment note for federal income tax purposes.  As a result, Purchasers attempting to participate 
in Section 1031 Exchanges would not be treated as having received qualified replacement property when they 
acquired their Interest because the Purchaser would be treated as having made a loan to the Master Tenant.  As the 
owner of the Property for federal income tax purposes, the Master Tenant would be entitled to claim any 
depreciation deductions.  To the extent that payments of “rent” were recharacterized as payments of interest and 
principal, the payment of principal would not be treated as the receipt of taxable income by the Purchasers and 
would not be deductible by the Master Tenant, as applicable.  All of these consequences could have a significant 
impact on the tax consequences of an investment in an Interest.   

Rev. Proc. 2001-28 sets forth advance ruling guidelines for “true lease” status.  We have not sought, and do 
not expect to request, a ruling from the IRS under Revenue Procedure 2001-28. These ruling guidelines provide 
certain criteria that the IRS will require to be satisfied in order to issue a private letter ruling that a lease is a “true 
lease” for federal income tax purposes. In the event of an examination by the IRS, the IRS and, ultimately, the courts 
of applicable jurisdiction, would consider these ruling guidelines, together with existing cases and rulings, for 
purposes of determining whether a lease qualifies as a true lease for federal income tax purposes.  However, Tax 
Counsel does not believe that strict compliance with Rev. Proc. 2001-28 is required to conclude that the Master 
Lease should be characterized as a true lease for federal income tax purposes.  Rather, Tax Counsel believes that 
satisfying most of the material ruling guidelines should be sufficient for purposes of determining the characterization 
of the Master Lease for federal income tax purposes.  We will receive an opinion of Tax Counsel that Tax Counsel 
believes the Master Lease satisfies most of the pertinent material conditions set forth in Rev. Proc. 2001-28 and that 
the Master Lease should be treated as a true lease rather than as a financing for federal income tax purposes and, 
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therefore, the Purchasers (via their Interests in the Trust) should be treated as the true owners of the Property for 
federal income tax purposes.   Similarly, if the Master Tenant were treated as a mere agent of the Trust rather than as 
a lessee, the power of the Master Tenant to make improvements to the Property and to re-lease the Property could be 
attributed to the Trust, and the Trust could be deemed to have powers prohibited under Rev. Rule 2004-86.  We have 
considered the issue and, after having consulted with Tax Counsel, have concluded that that Master Tenant should 
not be treated as an agent of the Trust.  However, there is no assurance that the IRS would agree with these 
positions.   

Tax Penalties.  The opinion was written to support the promotion or marketing of this transaction, and 
each Purchaser should seek advice based on the Purchaser’s particular circumstances from an independent tax 
advisor. 

Limitations on Losses and Credits From Passive Activities.  Losses from passive trade or business 
activities generally may not be used to offset “portfolio income,” such as interest, dividends and royalties, or salary 
or other active business income.  Deductions from such passive activities generally may only be used to offset 
passive income.  Interest deductions attributable to passive activities are treated as passive activity losses, and not as 
investment interest.  Thus, such interest deductions are subject to limitation under the passive activity loss rule and 
not under the investment interest limitation rule.  Credits from passive activities generally are limited to the tax 
attributable to the income from passive activities.  Passive activities include trade or business activities in which the 
taxpayer does not materially participate and any rental activity.  The Purchaser’s income and loss from the Trust will 
constitute income and loss from passive activities.  A taxpayer may deduct passive losses from rental real estate 
activities against other income if: (i) more than half of the personal services performed by the taxpayer in trades or 
businesses are performed in a real estate trade or business in which the taxpayer materially participates, and (ii) the 
taxpayer performs more than 750 hours of service during the tax year in real property trades or businesses in which 
the taxpayer materially participates.  See “Federal Income Tax Consequences - Other Tax Consequences - 
Limitations on Losses and Credits from Passive Activities.” 

Limitation on Losses Under the At-Risk Rules.  A Purchaser that is an individual or closely held 
corporation will be unable to deduct losses from the Trust, if any, to the extent such losses exceed the amount such 
Purchaser is “at risk.”  Losses not allowed under the at-risk provisions may be carried forward to subsequent taxable 
years and used when the amount at risk increases. The rules regarding the applicability of the at risk rules to a 
particular Purchaser are complex and vary with the facts and circumstances particular to each Purchaser.  
Prospective Purchasers should consult their tax advisors with respect to the tax consequences to them of the rules 
described herein. See “Federal Income Tax Consequences.” 

Limitation on Excess Business Losses.  Under the recent Tax Cuts and Jobs Act of 2017 (the “TCJA”), 
excess business losses of a taxpayer other than a corporation are not allowed for the taxable year. Such losses are 
carried forward and treated as part of the taxpayer’s net operating loss carryforward in subsequent taxable years. An 
excess business loss for the taxable year is the excess of aggregate deductions of the taxpayer attributable to trades 
or businesses of the taxpayer over the sum of aggregate gross income or gain of the taxpayer plus a threshold 
amount. The threshold amount, which is indexed for inflation, is $250,000 (or twice the applicable threshold amount 
in the case of a joint return) for 2018. The provision applies after the application of the passive loss rules, and 
applies at the partner or shareholder level in the case of a partnership or S corporation. See “Federal Income Tax 
Consequences.” 

Limitation on Business Interest Deductions.  Under the TCJA, interest deductions for taxpayers with 
average annual gross receipts in excess of $25 million are in general deferred to the extent that annual business 
interest expense exceeds business interest income plus 30% of taxable income, subject to certain adjustments. A real 
estate trade or business, however, may elect out of the deferral regime, in which case the business must depreciate 
certain types of real property by the straight line method over slightly longer recovery periods under the alternative 
depreciation system (the “ADS”) (i.e., 40 years for nonresidential property, 30 years for residential rental property, 
and 20 years for qualified interior improvements). While Beneficial Owners may be eligible to make this election, 
there is considerable uncertainty as to the application of the new rules, which may depend in part upon a Beneficial 
Owner’s specific circumstances. Beneficial Owners should consult their own tax advisors as to the applicability of 
the new rules to them and as to their ability to make such election.  See “Federal Income Tax Consequences.” 
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Foreclosure/Cancellation of Debt Income.  In the event of a foreclosure of a mortgage or deed of trust on 
the Property, a Purchaser would realize gain, if any, in an amount equal to the excess of the Purchaser’s share of the 
outstanding mortgage over its adjusted tax basis in the Property, even though the Purchaser might realize an 
economic loss upon such a foreclosure.  In addition, the Purchaser could be required to pay income taxes with 
respect to such gain even though the Purchaser may receive no cash distributions as a result of such foreclosure.  

If Property debt were to be cancelled without an accompanying foreclosure of the Property, then a 
Purchaser could have to recognize cancellation of debt income (subject to the applicability of one or more of the 
cancellation of debt exclusions, in which event such exclusion(s) might constitute only a “deferral” of such income 
effectuated by the Purchaser’s reduction of tax attributes – including tax basis), which would be taxed as ordinary 
income, for federal income tax purposes.  Also, the Purchaser would not be able to offset any such cancellation of 
debt income with any loss recognized by a Purchaser that would constitute a capital loss for federal income tax 
purposes (including any loss recognized by a Purchaser from the sale of his Interest in the likely event that the 
Interest could not be considered Section 1231 Real Property). 

No Decision Rights Regarding Sale Requirements for the Property.  The Purchasers will not have any 
vote or decision-making authority with respect to the sale of the Property.  If the Manager determines, in its sole 
discretion, that the sale of the Property is reasonable, then the Trust may sell it.  This sale will occur without regard 
to the tax position, preferences or desires of any of the Purchasers, and the Purchasers will have no right to approve 
(or disapprove) of the sale of the Property.  A Purchaser may or may not be able to defer the recognition of gain for 
federal, state or local income tax purposes when this sale occurs. 

Tax Liability in Excess of Cash Distributions.  It is possible that a Purchaser’s tax liability resulting from 
its Interest will exceed its share of cash distributions from the Trust.  This may occur because cash flow from the 
Property may be used to fund nondeductible operating or capital expenses of the Property.  Thus, there may be years 
in which a Purchaser’s tax liability exceeds its share of cash distributions from the Trust.  The same tax 
consequences may result from a sale or transfer of an Interest, whether voluntary or involuntary, that gives rise to 
ordinary income or capital gain.  If any of these circumstances occur, a Purchaser would have to use funds from 
other sources to satisfy its tax liability.  See “Federal Income Tax Consequences - Other Tax Consequences.” 

Risk of Audit.  An audit of the tax returns of a Beneficial Owner by the IRS or any other taxing authority 
could result in a challenge to, and disallowance of, some of the deductions claimed on such returns.  An audit also 
could challenge the qualification of a Section 1031 Exchange.  No assurance or warranty of any kind can be made 
with respect to the deductibility of any items, or of the qualification of a Section 1031 Exchange, in the event of 
either an audit or any litigation resulting from an audit.  An audit of a Purchaser’s tax returns could arise as a result 
of an examination by the IRS or any state or local taxing authority or any other taxing authority of tax returns filed 
by the Sponsor or its affiliates, or a Beneficial Owner or any information returns filed by the Trust. 

Purchasers’ Tax Liquidity.  It is possible that a Purchaser’s taxable income resulting from his, her or its 
Interest will exceed any distribution of cash attributable thereto.  This may occur because cash flow from the 
Property may be used to fund nondeductible operating or capital expenses of the Property, including reserves and 
payments of principal on the Loan.  Thus, there may be years in which a Purchaser’s tax liability exceeds his, her or 
its share of cash from the Property.  In addition, a sale or exchange of the Property at an economic loss without a 
Section 1031 Exchange could result in ordinary income, depreciation recapture or capital gain to a Purchaser 
without any accompanying net cash proceeds from the sale or disposition of the Property to pay income taxes on 
such items.  This is a particular risk for certain Purchasers, such as persons acquiring an Interest in a Section 1031 
Exchange, whose income tax basis in an Interest may be substantially lower than his, her or its cash investment in 
the Property.  If this were to occur, an Investor would have to use funds from other sources to satisfy his, her or its 
tax liability. 

Changes in Federal Income Tax Law.  The discussion of tax aspects contained in this Memorandum is 
based on law presently in effect and certain proposed Treasury Regulations.  Nonetheless, prospective Purchasers 
should be aware that new administrative, legislative or judicial action could significantly change the tax aspects of 
an investment in an Interest.  Any such change may or may not be retroactive with respect to transactions entered 
into or contemplated before the effective date of such change and could have a material adverse effect on an 
investment in an Interest.  In particular, the TCJA, which generally takes effect for taxable years beginning on or 
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after January 1, 2018 (subject to certain exceptions), makes many significant changes to the U.S. federal income tax 
laws (including Section Code 1031).  To date, the IRS has issued only limited guidance with respect to certain of the 
new provisions, and there are numerous interpretive issues that will require guidance. It is highly likely that 
technical corrections legislation will be needed to clarify certain aspects of the new law and give proper effect to 
Congressional intent.  There can be no assurance, however, that technical clarifications or changes needed to prevent 
unintended or unforeseen tax consequences will be enacted by Congress in the near future.  An investment in an 
Interest involving solely real property was not impacted by the TCJA for purposes of a Section 1031 Exchange.  
Specifically, subject to certain transition rules, for transfers effective after December 31, 2017, Section 1031 
Exchanges are only allowed with respect to real property that is not held primarily for sale.  Generally, tangible 
personal property and intangible property are no longer eligible for Section 1031 Exchanges.  Thus, Investors will be 
able to utilize a Section 1031 Exchange to achieve tax deferral on gain in connection with the disposition of real 
property, but not with respect to tangible or intangible personal property.  However, no assurance can be given that 
the currently anticipated U.S. federal income tax treatment of an Interest will not be modified by future legislative, 
judicial or administrative changes possibly with retroactive effect.  For example, repeal or amendment of Code 
Section 1031 or the Treasury Regulations promulgated thereunder could negatively impact the use of a Section 1031 
Exchange in connection with a Beneficial Owner’s exit strategy. 

Reportable Transaction Disclosure and List Maintenance.  A taxpayer’s ability to claim privilege on 
any communication with a federally authorized tax preparer involving a tax shelter is limited.  In addition, taxpayers 
and material advisors must comply with disclosure and list maintenance requirements for reportable transactions.  
Reportable transactions include transactions that generate losses under Code Section 165 and may include certain 
large like-kind exchanges entered into by corporations.  The Sponsor and Tax Counsel have concluded that the sale 
of an Interest should not constitute a reportable transaction.  Accordingly, the Trust and Tax Counsel do not intend 
to make any filings pursuant to these disclosure or list maintenance requirements.  There can be no assurances that 
the IRS will agree with this determination by the Trust and Tax Counsel.  Significant penalties could apply if a party 
fails to comply with these rules, and such rules are ultimately determined to be applicable. 

State and Local Taxes.  In addition to federal income tax consequences, a prospective Purchaser should 
consider the state and local tax consequences of an investment in an Interest.  Prospective Purchasers must consult 
with their own tax advisors concerning the applicability and impact of any state and local tax laws.  Purchasers may 
be required to file state tax returns in the state where the Property is located in connection with the ownership of an 
Interest. 

Accuracy-Related Penalties and Interest.  In the event of an audit that disallows a Purchaser’s deductions 
or disqualifies a Purchaser’s Section 1031 Exchange, Purchasers should be aware that the IRS could assess 
significant penalties and interest on tax deficiencies.  The Code provides for penalties relating to the accuracy of tax 
returns equal to 20% of the portion of the tax underpayment to which the penalty applies.  The penalty applies to any 
portion of any understatement that is attributable to (i) negligence or disregard of rules or regulations, (ii) any 
substantial understatement of income tax, or (iii) any substantial valuation misstatement.  A substantial valuation 
misstatement occurs if the value of any property or the adjusted basis of such property is 150% or more of the 
amount determined to be the proper valuation or adjusted basis.  This penalty generally doubles if the property’s 
valuation or the adjusted basis is overstated by 200% or more.  In addition to these provisions, there is a 20% 
accuracy-related penalty is imposed on (i) listed or (ii) reportable transactions having a significant tax avoidance 
purpose.  This penalty is increased to 30% if the transaction is not properly disclosed on the taxpayer’s federal 
income tax return.  Failure to disclose such a transaction can also prevent the applicable statute of limitations from 
running in certain circumstances and can subject the taxpayer to additional disclosure penalties ranging from 
$10,000 to $200,000, depending on the facts of the transaction.  Any interest attributable to unpaid taxes associated 
with a non-disclosed reportable transaction may not be deductible for federal income tax purposes.  See “Federal 
Income Tax Consequences – Other Tax Consequences - Accuracy-Related Penalties and Penalties for the Failure to 
Disclose.” 

Alternative Minimum Tax.  The alternative minimum tax applies to designated items of tax preference.  
The limitations on the deduction of passive losses also apply for purposes of computing alternative minimum 
taxable income.  Prospective Purchasers should consult with their own tax advisors concerning the applicability of 
the alternative minimum tax. 
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The Medicare Tax.  Income and gain from passive activities may be subject to the “Medicare Tax.” 
Certain Purchasers who are U.S. individuals are subject to the Medicare Tax, an additional 3.8% tax on their “net 
investment income” and certain estates and trusts are subject to an additional 3.8% tax on their undistributed “net 
investment income.”  Among other items, “net investment income” generally includes passive investment income, 
such as rent and net gain from the disposition of investment property, less certain deductions.  Prospective 
Purchasers should consult their tax advisors with respect to the tax consequences to them of the rules described 
above. 
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ESTIMATED USE OF PROCEEDS 

 
This table addresses the estimated use of proceeds from this Offering toward the costs, fees and expenses 

that have been incurred or may be incurred in connection with this Offering, including the selection and acquisition 
of the Property and procuring the related financing.  The Trust is offering a maximum of $31,500,683 of Interests, 
which, if sold in full, will represent 99.0% of the outstanding beneficial ownership interests in the Trust if the 
Maximum Offering Amount is sold.  Proceeds raised from Purchasers in this Offering will be used to redeem the 
Class 2 Beneficial Interests held by the Depositor in order to reimburse it for the costs, fees and expenses it has 
incurred as described below.  See “Summary of the Offering – The Trust.”  This table does not address the 
allocation for Federal income tax purposes of the amount paid by a Purchaser for its Interest.  Potential Purchasers 
should discuss with their own tax advisors the tax treatment of the purchase of an Interest.  

The following table sets forth the estimated use of proceeds from the Offering:   

 
 

Offering Proceeds Loan Proceeds % of Offering 
Proceeds 

% of Total 
Capitalization 

Purchase of Property     
Estimated Gross Offering Proceeds $31,500,683 $38,400,000 100.0% 100.0% 
Organization and Offering Expenses(1) ($189,004) - 0.60% 0.27% 
Sales Commissions (2) ($1,890,041) - 6.00% 2.70%  
Managing Broker-Dealer Fee & 
Marketing/Due Diligence Expense 
Allowances(3) (4) ($834,768)  

 
- 2.65% 

 
1.19% 

Escrows and Property Working Capital 
Upfront - ($736,430)  0.00% 1.05%  
Proceeds Available for Investment $28,586,870 $37,663,570 90.75% 94.78% 

     
Down Payment for Purchase of the 
Property(5)  ($25,186,430) $37,663,570 79.96% 89.91% 
Acquisition Fee(6) ($1,257,000)  - 3.99% 1.80% 
Loan-Related Costs(7) ($799,374) - 2.54% 1.14% 
Other Closing Costs(8) ($694,065) - 2.20% 0.99% 
Trust-Controlled Reserves(9) ($650,000) - 2.06% 0.93% 
Use of Proceeds Available for Investment $28,586,870  90.75% 94.78% 

     
Lender & Trust Controlled Reserves and 
Escrows(10) - $736,430 0.00% 1.05% 

     
Total Offering Expenses and 
Commissions(11) $2,913,813 - 9.25% 4.17% 
Estimated Gross Offering Proceeds  $31,500,683 $38,400,000 100.00% 100.00% 

 

(1) The Sponsor and its affiliates will be entitled to reimbursement for expenses incurred in connection with 
the Offering, on an accountable basis, including, but not limited to, the costs of organizing the Trust and 
other entities, estimated marketing, legal, finance, accounting, and printing fees and expenses incurred in 
connection with this Offering.  See “Compensation and Fees.” 

(2) The Selling Group Members will make offers and sales of Interests on a “best efforts” basis.  Bluerock 
Capital Markets LLC as Managing Broker-Dealer will receive sales commissions of up to 6.0% of the 
Total Sales, which it will re-allow to the Selling Group Members; provided, however, in the event a 
commission rate lower than 6.0% is negotiated with a Selling Group Member, the commission rate will be 
the lower agreed upon rate. 

(3) The Managing Broker-Dealer will also receive a Managing Broker-Dealer Fee of up to 1.4% of the Total 
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Sales, which it may at its sole discretion partially re-allow to the Selling Group Members for non-
accountable marketing expenses in addition to any other allowances. 

(4) The Managing Broker-Dealer will receive, on a non-accountable basis and will re-allow to the Selling 
Group Members on a non-accountable basis, allowances for marketing and due diligence expenses of up to 
1.25% of the Total Sales. 

(5) This down payment amount is exclusive of Loan-Related Costs and Other Closing Costs.  See “Acquisition 
and Contribution of the Property and Financing Terms.” 

(6) The Sponsor will earn an Acquisition Fee of $1,257,000, which equals 2.0% of the purchase price of the 
Property under the Original PSA, for its and its management team’s services in the identification, 
negotiation and acquisition of the Property.   

(7) “Loan-Related Costs” include the costs and fees payable to the Lender, its agents and Sponsor, as well as 
the Carry Costs on the Bridge Financing.  See “Compensation and Fees.”   

(8) “Other Closing Costs” include, as applicable, transfer taxes, title charges, escrow fees, document 
preparation fees, legal fees (other than Lender legal fees), third-party costs, recording fees and entity 
formation costs, and other related costs.  See “Acquisition and Contribution of the Property and Financing 
Terms” and “Compensation and Fees.” Each Purchaser will be responsible for the fees associated with 
their own legal, tax and other advisors.  

(9) It is anticipated that $650,000 of the Offering proceeds, assuming the Maximum Offering Amount is 
raised, will be funded into the Supplemental Trust Reserve which will be Trust-controlled.  To the extent 
that the actual Organization and Offering Expenses, Sales Commissions, Marketing/Due Diligence 
Expense Allowances, Loan-Related Costs, and Other Closing Costs are below the amounts projected, any 
such savings in any such line item will be used to fund overages in other categories, with any such 
remainder to be contributed to the Supplemental Trust Reserve.  To the extent that the aggregate of the 
actual Organization and Offering Expenses, Loan-Related Costs and Other Closing Costs exceed the 
amounts projected, then any such shortfall will be funded first from savings in other categories and may be 
funded next from any other available reserves of the Trust. 

(10) Lender will deduct and escrow from the Loan proceeds a total of $736,430 for Replacement Reserves, 
representing $629,230 of the taxes and insurance escrows and $107,200 for the first two years of 
Replacement Reserves.   

(11) The aggregate of Organization and Offering Expenses, Sales Commissions, Managing Broker-Dealer Fee, 
and Marketing/Due Diligence Expense Allowance.  The Trust may, in its discretion, accept purchases of 
Interests net of all or a portion of the Sales Commissions otherwise payable from Purchasers purchasing 
through an RIA with whom the Purchaser has agreed to pay a fee for investment advisory services in lieu 
of commissions, and affiliates of the Sponsor may purchase the Interests net of Sales Commissions and 
Marketing/Due Diligence Expense Allowances.  See “Plan of Distribution.”   

For a description of the fees the Sponsor and its affiliates will receive in connection with the Offering, see “Compensation and 
Fees.” 
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COMPENSATION AND FEES 

The Sponsor, the Managing Broker-Dealer, the Manager, the Master Tenant, the Property Manager, the 
Property Sub-Manager and their respective affiliates will earn fees in connection with the sourcing, due diligence 
and completion of the acquisition of the Property, and in connection with the offering and sale of Interests and the 
management, financing, leasing, operation and sale of the Property and receive reimbursement of expenses incurred 
by such parties in the Offering.  The following table sets forth estimates of such compensation, fees, reimbursements 
and other compensation.  Actual amounts may vary depending upon the timing and amount of Interests sold, the 
performance of the Property and the timing of and proceeds from any sale of the Property. 

Type of Compensation 
or Reimbursement 

 
Method of Computation 

Offering:  

Organization and Offering Expenses  The Sponsor and its affiliates will be entitled to reimbursement for 
Organization and Offering Expenses, on an accountable basis, 
estimated at $189,004 or 0.60% of the Offering Amount. 

Sales Commissions: The Managing Broker-Dealer will receive Sales Commissions up to 
6.0% of the purchase price of the Total Sales, which it will re-allow to 
the Selling Group Members; provided, however, in the event a lower 
commission rate is negotiated with a Selling Group Member, the 
commission rate will be the lower agreed upon rate.  The Sales 
Commissions are estimated to be $1,890,041. 

Marketing/Due Diligence Expense 
Allowances; Managing Broker-Dealer 
Fee: 

The Managing Broker-Dealer will receive, on a non-accountable basis 
and will re-allow to the Selling Group Members on a non-accountable 
basis, allowances for marketing and due diligence expenses of up to 
1.25% of the Total Sales.  The Managing Broker-Dealer will also 
receive a Managing Broker-Dealer Fee of up to 1.4% of the Total 
Sales, which it may at its sole discretion partially re-allow to the 
Selling Group Members for non-accountable marketing expenses in 
addition to any other allowances.  The Marketing/Due Diligence 
Expense Allowance is estimated to be $393,759 and the Managing 
Broker-Dealer Fee is estimated to be $441,010. The Managing Broker-
Dealer is an affiliate of the Sponsor. 

Sponsor’s Acquisition Fee: The Sponsor will receive an Acquisition Fee of $1,257,000 
(representing 2.0% of the purchase price of the Property under the 
Original PSA) for its and its management team’s services in the 
identification, negotiation and acquisition of the Property.  

Loan-Related Costs 
 

Loan-Related Costs are estimated at $799,374, including (i) the fees 
and costs payable to the Lender and its agents for the closing of the 
Loan, and (ii) the expenses and fees incurred and Carry Costs 
including an estimated $103,327 payable to an affiliate of Bluerock, 
which could be viewed as compensation to the Sponsor because such 
costs were incurred in order to enable it to cause the Trust to acquire 
the Property. 

Redemption of Class 2 Beneficial 
Interests held by the Depositor; Other 

Excluding the Retained Interest, the Trust will redeem all of the Class 
2 Beneficial Interests held by the Depositor as provided in the 
Depositor’s Operating Agreement. 
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Type of Compensation 
or Reimbursement 

 
Method of Computation 

Costs and Reimbursements 

 

 
In addition, the Trust is responsible for funding the Supplemental Trust 
Reserve and paying certain costs including: (i) Selling Commissions 
and Expenses estimated at $1,890,041 (ii) Managing Broker Deal Fee 
and Marketing/Due Diligence Expenses Allowances estimated at 
$834,768, (iii) Organization and Offering Expenses estimated at 
$189,004, (iv) other closing costs estimated at $694,065 and (v) Loan-
Related Costs estimated at $799,374.  

Other Closing Costs The Sponsor and its affiliates will be entitled to reimbursement for 
their other legal and closing costs actually incurred in connection with 
the due diligence and acquisition of the Property, including but not 
limited to in connection with the Depositor Contribution, estimated at 
$694,065.  Such costs include, if applicable, transfer taxes, title 
charges, escrow fees, document preparation fees, legal fees (other than 
the Lender legal fees), third-party costs, recording fees, entity 
formation costs and other related costs.   

Operations:  

Distributions The Depositor will receive its proportionate share of distributions by 
the Trust proportionate to its Class 2 Beneficial Interests (i.e., the 
unsold Class 1 Beneficial Interests), including the Retained Interest. 

Master Lease Operating Profit The Master Tenant will retain net operating revenues from the 
Property that exceed the total rent payable to the Trust under the 
Master Lease. 

Property Management Fee 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

The Property Manager will receive the Property Management Fee 
equal to the amount charged by the Property Sub-Manager, which in 
the first year of the Property Management Agreement will be equal to 
2.5% of the monthly “gross receipts” from the Property, as defined in 
the Property Management Agreement.  Beginning in the second year 
of the Property Management Agreement, if the Property Manager 
renews its subcontract with Bell Partners, in addition to the Property 
Management Fee, the Master Tenant will pay the Property Manager, 
and the Property Manager, in turn, will pay the Property Sub-Manager, 
the Bell Asset Management Fee of 0.25% of the monthly “gross 
receipts”. However, as detailed more fully in the Property 
Management Agreement, the Master Tenant’s obligation to pay the 
Bell Asset Management Fee is subject and subordinate to its obligation 
to cause the Property Manager to pay the Property’s other budgeted 
operating expenses, including payments on the Loan.  The Property 
Manager has sub-contracted the day-to-day property management 
functions for the Property to Bell Partners.  For its supervisory 
services, the Property Manager may receive an amount equal to the 
savings if the Property Sub-Manager’s monthly management fee is 
reduced below 2.5% of the monthly gross receipts from the Property. 
All property management fees will be paid solely by the Master 
Tenant.   
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Type of Compensation 
or Reimbursement 

 
Method of Computation 

Asset Management Fee The Master Tenant will be obligated under the Property Management 
Agreement to pay the Property Manager an annual Asset Management 
Fee for managing the Property’s day-to-day operations, which will be 
equal to 0.20% of the purchase price under the Original PSA, or 
$125,700, pro-rated for 2018, and paid monthly in arrears. The Asset 
Management Fee for 2019 and subsequent years will be paid on a pro 
rata basis, monthly in arrears, and if the Property Management 
Agreement terminates during any calendar year, will be pro-rated for 
any such partial year. The Property Manager may elect to be paid less 
than the full amount of the Asset Management Fee to which it is 
entitled under the Property Management Agreement, in which event 
the Property Manager may also elect to defer or accrue such amounts, 
without interest, to be paid at a later point in time.  Any deferred and 
accrued Asset Management Fees will be due and payable in full upon a 
disposition of the Property from the proceeds of the sale thereof. 

Liquidation:  

Retained Interest The Depositor, through its ownership of Class 2 Beneficial Interests, 
including the Retained Interest in the event that the Maximum Offering 
Amount is achieved, will receive its proportional share of any proceeds 
from the sale, exchange or other disposition of the Property. 

Disposition Fees The Manager will receive a disposition fee from the Trust equal to 
3.5% of the gross proceeds of the sale, exchange or other disposition of 
the Property (the “Disposition Fee”) from which it will pay all sales 
commissions payable to any third-party broker in connection with the 
sale, such that the aggregate amount of the Disposition Fee plus the 
third-party brokerage commission does not exceed 3.5% of the gross 
sales price of the Property. 

 
To the extent that the actual Organization and Offering Expenses, Sales Commissions, Marketing/Due 

Diligence Expense Allowances, Loan-Related Costs and/or Other Closing Costs are below the amounts projected or 
estimated for any particular line item, any such savings will be used first to fund overages in other categories and 
next to further fund the Supplemental Trust Reserve for the benefit of the Trust.  If, however, the actual 
Organization and Offering Expenses, Loan-Related Costs and/or Other Closing Costs exceed the amounts projected 
or estimated, then any such shortfall will be funded first from savings in other categories and may be funded next 
from any other available reserves of the Trust (the “Trust Reserves”). 

 
The Sponsor, the Master Tenant, the Manager, the Trustee, the Property Manager and their respective 

affiliates will receive additional compensation for any additional services performed on behalf of the Trust or 
Beneficial Owners so long as such services are provided on terms and conditions no less favorable to the Trust and 
Beneficial Owners than could be obtained from independent third parties for comparable services in the same 
location. 
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THE PROPERTY 

Overview 

The “Axis West” is a Class A, midrise luxury apartment community consisting of 268 units located at 6820 
Axis West Circle, in Orlando, Orange County, Florida 32821.  The Property is located in south Orlando near Sea 
World, the Orlando Convention Center, Lockheed Martin, several other attractions, and other major employers, 
including an estimated 140,000 jobs within a 5-mile radius of the Property.  The Property also benefits from its 
proximity to Dr. Phillips, FL, a mixed-use development featuring Dr. Phillips Hospital, homes, and “Restaurant 
Row,” a dining district with more than 60 restaurants.   

Property Features & Specifications 

General Specifications 

Property Name: Axis West  

Property Address: 6820 Axis West Circle, in Orlando, Orange County, Florida 32821 

Year Completed: 2017 

Site Area: Approximately 12.25 acres 

Rentable Building Area: The Property consists of 268 apartments comprising 265,148 rentable square feet in four 
four-story residential buildings. 

Unit Sizes/Floor Plans: The Property offers 109 one-bedroom/one-bathroom units (41%), 123 two bedroom/two 
bathroom units (46%), and 36 three bedroom/two bathroom units (13%). The units 
average 989 square feet. 

Unit Mix 
Type Number Size Total SF 
1/1 24 626 15,024 
1/1 28 735 20,580 
1/1 22 806 17,732 
1/1 19 853 16,207 
1/1 16 888 14,208 
2/2 21 954 20,034 
2/2 17 1,040 17,680 
2/2 34 1,076 36,584 
2/2 23 1,133 26,059 
2/2 28 1,183 33,124 
3/2 36 1,331 47,916 

Total/Average 268 989 265,148 
 

 

Parking: 

 

The Property has 482 total parking spaces including 83 detached and attached garage 
spaces and 35 tandem spaces (1.8 spaces per unit) 

Property Amenities: Property amenities include: 
• gated community with controlled access buildings,  
• gourmet coffee bar,  
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• central lake with fountain and walking trail,  
• lakeside grill islands,  
• resident’s clubhouse,  
• relaxation room with massage chair,  
• resort style zero-entry heated saltwater pool with cabanas and lounge seating,  
• performance fitness center with wellness and spin room,  
• big and small “bark parks” and grooming stations,  
• contemporary children’s playground,  
• car care center, and 
• attached and detached garages (in select units) 

 
 

Individual Unit 
Amenities: 

Units features include: 
 

• granite countertops,  
• lake views,  
• elevator access,  
• air conditioned hallways,  
• hardwood-style flooring,  
• island kitchens,  
• stainless steel appliances,  
• side-by-side refrigerators,  
• deep kitchen sinks with gooseneck faucets,  
• forty-two inch cabinetry,  
• smooth surface cook tops,  
• jetted garden tubs (in select units),  
• walk in closets,  
• in unit washers and dryers, and  
• private screened-in patios and balconies (in select units).  

Construction 

Exterior: Painted fiber cement, shingle, and board and batten siding 

Foundation: Shallow concrete footings, concrete slabs on grade 

Roof: Standing seam metal roofing on assumed felt underlayment on the OSB roof decking  

Structural Frame: Wood frame 

HVAC Split systems consisting of pad-mounted condensing units and closet-mounted air 
handling units with electric heating coils 

 
Water Heater Individually metered, electric water heaters 

Electrical  Pad mounted transformers supply service to interior electric closets with wall mounted 
electrical distribution panels  

Countertops Granite 

Cabinets Wood and plywood cabinetry 

Flooring Vinyl plank and carpet in the bedrooms 



 42 
 

Appliances Stainless steel 

Washer / Dryer Full size in all units 
 
Appraisal 

 
In connection with the Loan, the Sponsor obtained the Appraisal reflecting an “As Is” market value for the 

Property of $63,300,000 as of March 14, 2018. 
 

Property Condition Report  

Blackstone issued the PCA.  

The PCA concluded that the Property was in generally good condition for properties of similar type and age 
in the area.  The report identified $3,100 in immediate needs for repairs including $1,600 to modify the pool 
pavilion restrooms for ADA compliance and $1,500 for fire extinguisher inspection. 

The PCA recommended recurring capital reserves for likely repairs and replacements necessary during the 
next 10 years.  The estimated total of the immediate and future capital needs is $452,900 primarily comprised of the 
following items: 

• Site: crack seal, seal coating, and restriping the concrete pavement ($95,000), repair/replace 
monument sign ($15,000), exterior metal painting ($20,000), refinishing of the swimming pool 
and deck pavers ($25,000), and budget to replace pool equipment ($10,000), replace retention 
pond fountain equipment ($5,000), and replace playground area equipment ($25,000): Subtotal: 
$195,000  

• Exterior walls & Cladding:  pressure washing, preparation, caulking, minor repairs, and painting 
of building exteriors: Subtotal: $227,800 

• Limited Disabled-Accessibility Review: modify the pool pavilion restrooms for ADA 
compliance: Subtotal: $1,600 

• Electrical systems: periodic infrared inspection of electrical systems, service disconnects, meter 
clusters: Subtotal: $6,000 

• Plumbing Systems: replacement of domestic water heaters 5% annually: Subtotal: $21,000 
• Fire & Life Safety: fire extinguisher inspection Subtotal: $1,500 

 
The Company reserves exceed this amount including a $600,000 Supplemental Trust Reserve and recurring 

capital reserves from operating cash flows of approximately $489,100 totaling for a grand total of $1,089,100. 
 
At your request, the Sponsor will provide you with a copy of the PCA. 

 
Environmental Site Assessment 
 

The Property has been evaluated for environmental hazards on behalf of the Lender pursuant to the Phase I 
Report.  The Phase I Report, which consisted of a walk-through observation of the accessible areas and interviews 
with facility personnel and local agency representatives, interviews with relevant personnel, limited observations of 
surrounding properties, and a records review including regulatory databases and historical use information revealed 
no evidence of recognized environmental conditions (“RECs”) in connection with the site and no further 
investigation was recommended. 

 
At your request, the Sponsor will provide you with a copy of the Phase I Report. 

Zoning 

According to the “Zoning Report” report from Zoning Info, Inc., dated March 29, 2018, the Property is 
zoned PD, Planned Development District and according to the Zoning Report, is a legal conforming use.   
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Seismic Zone 

According to the PCA, the Screening Peak Ground Acceleration (“PGA”) for the Property is 0.0119 g 
(10% probability of exceedance in 50 years).  Due to the low PGA, a Structural Risk Evaluation Questionnaire does 
not need to be completed for the Property. 
 
Wind Zone 

Blackstone performed a review of the Wind Zone Map published by the Federal Emergency Management 
Agency. According to the map, the Property appears to be located in Wind Zone III, an area with design winds 
speeds up to 200 miles per hour. The property is located in a hurricane-susceptible zone and appears to have 
moderate potential for wind and hurricanes due to geographic location. 
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BUSINESS PLAN 

General 
 

The Sponsor’s business plan for the Property and its investment objectives for the Interests will be to (i) 
preserve the Purchasers’ capital investment, (ii) make monthly distributions estimated to start at 5.08% per annum in 
year one, and projected to range from 5.08% to 6.09% per annum in years two through 10, which may be partially 
tax-deferred as a result of depreciation and amortization expenses, (iii) make any necessary improvements and 
upgrades to the property to increase the net operating income of the Property, grow rental rates and control expenses 
through professional property management and diligent asset management, and (iv) sell the Property at a profit 
within approximately seven to 10 years. There is no guarantee that the objectives will be successfully achieved, that 
the Property’s value will be enhanced, or that the Property will be sold within the planned time period. 
 
Value Creation Potential  
 

BVEX is a national sponsor of syndicated 1031 exchange offerings with a focus on class A assets that can 
deliver stable cash flows with the potential for value creation. BVEX believes that the Property is an attractive long-
term investment due to its location in the rapidly growing Orlando Metro. BVEX plans to implement the following 
initiatives to enhance property value: 

• Implement aggressive marketing campaigns to reach out to local corporations, businesses and vendors to 
obtain referrals, activity sponsorships and reciprocal business opportunities.  

• Enhance the Property’s internet marketing by engaging an internet firm specializing in search engine 
optimization. The utilization of a search engine optimization firm will improve the Property’s online 
presence resulting in more cost efficient and cost-effective marketing. The firm will provide community- 
tailored paid internet search advertising campaigns. 

• Install a state-of-the-art computerized revenue management program that collates market and submarket 
data and establishes daily pricing for all units based on a number of primary factors including inventory, 
days on market, move-in date and location. This type of computerized revenue enhancement system is 
gaining wide acceptance in the multi-family management industry as being a cost-effective software 
program that will manage pricing in an effort to increase the financial performance of the Property. 

• Introduce and monitor more aggressive increases in other income items to maximize recovery of utility 
costs, trash removal fees and pest control fees. 

• Introduce and monitor more aggressive increases in “Other Income” such as administrative fees, 
application fees, transfer fees, pet deposits and pet rent. 

• Improve New Lease Closing Ratios and Resident Retention 
• Hire a nationally recognized third-party property management company to oversee an on-site management 

team of experienced and enthusiastic professionals. 
• Install a lease management system that targets the number of monthly lease expirations to approximately 

10% of the units. 
• Install a reputation management system that enhances the Property’s on-line rating scores on industry 

rating sites as well as multiple search engine rating sites. In today’s technology driven market, a property’s 
on-line rating scores are critical search components for prospective residents. 

• Conduct regular meetings between the Master Tenant’s asset managers and the regional third-party staff 
reviewing performance reports including new leasing activity, retention activity, pricing matrix, marketing 
programs and capital projects. 

• Hold regular resident functions to foster a sense of community thereby increasing tenant retention. 
BVEX also plans to implement Asset Management Programs including: 

• Maximize occupancy through implementation of a multiplatform marketing program including a focus on 
website and internet advertising, as well as utilization of print media if applicable. 

• Leverage economies of scale with cost effective pricing structure on contractor and vendor services, 
insurance and maintenance supply inventory. 

• Perform annual competitive bidding of contracts and services. 
• Implement an annual property tax review and appeal program utilizing recognized national and/or local 

area tax consultants. 
• Implement an annual property insurance review utilizing recognized national insurance agencies. 
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MARKET AND LOCATION OVERVIEW 

The following is a brief summary of the real estate market in which the Property is located. Unless 
otherwise indicated, the information in this section has been taken from the Appraisal and other third-party reports 
or sources. Neither the Trust nor the Sponsor has independently verified the information obtained from these sources 
and they cannot assure you of the accuracy or completeness of the data. You are encouraged to request from the 
Company a copy of the Appraisal and the market reports referred to below, and to review them in their entirety, 
prior to investing in the Interests.  Forecasts and other forward-looking information in the Appraisal and other 
sources are subject to the same qualifications and the additional uncertainties regarding other forward-looking 
statements in this Memorandum. 

 
REGIONAL OVERVIEW 
 

The Property is located in Orlando, Florida in the Orlando-Kissimmee-Sanford Metropolitan Statistical 
Area (MSA) (“Orlando Metro”) in the interior of Central Florida, along the I-4 Corridor, approximately 15 miles 
south of downtown Orlando.  The Orlando Metro is comprised of approximately 2,717,764 residents, ranked 23rd of 
381 MSAs in the nation. The State of Florida recently passed New York as the third largest state in America with a 
population reaching nearly 20 million (Source: U.S. Census Bureau). 

 
The Orlando Metro area’s population grew by 27.3% from 2010-2017, tied for the fastest growing top 30 

metro.  The Orlando Metro population grew by 29.8% from 2000-2010 and by 34.3% from 1990-2000, about triple 
the national average for both time periods. (Source: Orlando Economic Development Commission) 

 
Orlando Metro Facts 

 
• 2.72 million residents (Source: U.S. Census Bureau) 
• Fastest employment growth rate in the nation (Source: Forbes) 
• Tied for fastest population growth from 2010-2016 among top 30 metros (Source: U.S. Census Bureau) 
• 1.25 million total employment (Source: Bureau of Labor Statistics)  
• 4th highest year over year apartment rent growth out of 120 tracked markets in the nation at 7.1% (Source: 

Axiometrics) 
• 3.1% average annual projected population growth through 2022 (Source: Appraisal) 
• The State of Florida attracted a record 113 million visitors in 2016, about 68 million in Orlando (Source: 

Orlando Sentinel, January 2018) 
 

Moody’s Analytics/Economy.com lists Orlando’s strengths as 1) natural and historical advantages for tourism, 
2) strong demographics thanks to in-migration, 3) ample job opportunities in services, and 4) plentiful land for 
development.  Weaknesses include 1) sensitivity to national and international economic conditions, 2) stubbornly 
high foreclosure inventory, and 3) low employment diversity, high volatility. (Source: Economy.com) 
 
Key Highlights 
 

• The Property is a newly constructed garden-style community with luxurious, top-of-the-market 
amenities in the heart of South Orlando’s booming I-4 corridor. 
 

• The Orlando Metro’s economy is booming with a low 3.4% unemployment rate driven by a 3.2% job 
growth rate in the last five years, nearly double the national average. (Source: Bureau of Labor Statistics) 
 

• The Orlando Metro was the #1 Metro for job growth and the #2 Metro for population growth in 
2016. (Source: Forbes) 

 
• With over 140,000 jobs within five miles of the Property, the Property is within a 20-minute drive to 

diverse employment centers including: Darden Headquarters, Lockheed martin, Florida Hospital –
Celebration, Lake Nona Medical City, Neocity, Dr. Phillips Hospital and downtown Orlando. (Source: 
ARA Newmark) 
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• The Orlando Metro multifamily market and the Lake Buena Vista submarket are both very healthy 

with a 96.0% and 95.9% apartment occupancy rate, respectively.  Projections call for rising rents and stable 
high occupancy rates in both the Orlando Metro market and the Far South/Lake Buena Vista submarket 
(the Property’s submarket) (Source: Axiometrics, Inc., Annual Market Trend Report Q1 2018). 

 
• The Orlando Metro has been one of the nation’s fastest growing metros, with well above average 

population growth since 1990 and nearly 45% population growth since 2000. (Source: Orlando Economic 
Partnership) 
 

• Strong demonstrated unit demand with a lease-up period of less than one year and a nearly 10% increase 
in market rents since leasing commenced. 

 
• The Orlando Metro attracted approximately 68+ Million visitors in 2016, the most of any U.S. city 

ever. 
 
ECONOMY 
 

Attractive to a wide array of industry, the Orlando Metro has diversified its economy with advances in 
the health care, finance, and trade sectors.  The Orlando Metro currently has a vibrant, diversified economy 
dominated by leisure & hospitality, health care services, and education.  The top employers in the region are listed 
below. 

 
Major Orlando Regional Employers 

Company Business Employed in Orlando Metro 
Walt Disney World Resort Leisure & Hospitality 73,000 
Universal Orlando Resort Leisure & Hospitality 23,000 
Adventist Health System Healthcare 21,815 
Orlando Health Healthcare 19,032 
University of Central Florida Education 9,134 
Aircraft Service International Aerospace 6,800 
Lockheed Martin Aerospace/Defense 9,000 
Seaworld Orlando  Leisure & Hospitality 6,032 
Marriott International Hospitality 5,635 
Darden Restaurants Restaurants 5,500 
Valencia College Education 4,773 
Rosen Hotels & Resorts Leisure & Hospitality 4,568 
Siemens Energy Advanced Manufacturing 4,448 
Westgate Resorts Leisure & Hospitality 4,184 
Wells Fargo Financial Services 4,000 
Wyndham Worldwide Hospitality 3,077 
AT&T Mobility Telecommunications 3,063 
JP Morgan Chase Financial Services 3,053 
Hilton Grand Vacations Hospitality 3,000 

Source:  Orlando Economic Development Commission, 2018 

 
Economic Growth and Employment 
 

The Appraisal indicates that the Orlando Metro unemployment rate has dipped below 4% for the first time 
in 10 years, but average wages are lower than the previous year. Rising housing prices above the national rate is also 
positive for the local economy.  
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According to Costar, via the Appraisal, “Orlando is one of the fastest growing metros in the nation and has 
seen job growth over twice the national average since 2014. The healthy labor market has contributed to both strong 
recent demand and an increase in younger renters. Furthermore, the University of Central Florida (“UCF”) provides 
a steady stream of renters to much of the Orlando Metro, particularly the Southeast Submarket. As the second-
largest university in the country by enrollment (more than 65,000), it houses only about 20% of its students, leaving 
plenty of renters looking for additional housing. The school’s growth outlook is also solid—UCF projects an annual 
increase of more than 2% in student enrollment through 2019. With billions of dollars being pumped into the 
Orlando Metro as a result of tourism, vast infrastructure improvements have taken center stage. Nearly $1.8 billion 
has been allocated to improvements in the airport, and an additional $1.3 billion is set aside for improvements to the 
Interstate 4 Corridor (the “I-4 Corridor”).  

 
“Despite the uptick in construction employment, the largest provider of jobs remains the thriving leisure 

and hospitality industry. These jobs provide a steady stream of 20–34-year-olds in the apartment-renting cohort. The 
relatively low wages however, keep homeownership mostly out of reach and many residents remain in the renter 
pool. The I-4 Corridor, which runs northeast to Daytona and southwest to Tampa, continues to draw large migration 
and major demand into the area. Much of the apartment construction in Orlando is located in close proximity to I-4 
in the Central and South submarkets. Despite considerable demand for apartments, supply-side pressure slowed 
recent rent growth though it remains one of the highest in the nation. With a still robust pipeline, the rent growth 
should continue to flatten in the near term. Investment activity, which remains abundant, is also heavily concentrated 
along the I-4 Corridor and value add plays are common.  

 
“Orlando’s office-using employment is particularly susceptible to military/defense spending. Of all U.S. 

metros, it has the highest proportion of defensive spending-related jobs at over 12%. With the U.S. Government’s 
plans to increase defense spending over the near term, this has the potential to bring thousands of jobs and renters to 
the metro. Lockheed Martin has already benefited from the increased budget, landing a $9 billion contract to deliver 
F-35s over the next few years. In fact, Lockheed Martin recently announced its intentions to hire over 600 high-
salaried workers in various defense-related fields.” 

 
Longer term, the Appraisal projects that private employment in the Orlando Metro will surpass that of the 

Tampa metro for the first time. This is due to the unique drivers of Orlando Metro’s economy including a labor-
intensive leisure and hospitality sector, theme park growth, and more growth in public infrastructure such as 
airports, highways, and commuter rail.    
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Total employment and population growth and gross metro product are key economic drivers of multi-
housing demand.  The graph below shows the annual growth rates of these variables from 2010 through 2016 and 
projections through 2021. 

 

 
Source: Appraisal. 

The Orlando Metro’s unemployment rate is currently lower than the United States and State of Florida rate.  
The table below compares the Orlando Metro’s current and historical unemployment rates with those in Florida and 
the nation.   

 
Orlando Metro Historical Unemployment Rate (Not Seasonally Adjusted) 

Feb 2018 2017 2016 2015 2014 2013 2012 2011 2010 2009 2008 
3.4% 3.3% 4.3% 4.5% 5.3% 6.0% 7.6% 9.0% 10.8% 11.2% 8.2% 

 
Florida State Historical Unemployment Rate (Not Seasonally Adjusted) 

Feb 2018 2017 2016 2015 2014 2013 2012 2011 2010 2009 2008 
3.9% 3.9% 4.9% 5.1% 5.8% 6.6% 7.8% 9.0% 10.7% 11.2% 8.5% 

 
National Historical Unemployment Rate (Not Seasonally Adjusted) 

Feb 2018 2017 2016 2015 2014 2013 2012 2011 2010 2009 2008 
4.1% 4.1% 4.7% 5.0% 5.6% 6.7% 7.9% 8.5% 9.3% 9.9% 7.3% 

Source: Bureau of Labor Statistics 
 
Young Adults 
 

According to the Appraisal, abundant jobs in leisure and hospitality have made the Orlando Metro the 
state’s most appealing destination for young adults, and this profile is shaping its economy. The Orlando Metro has 
the state’s highest share of residents between 25 and 44 years old, and this large cohort of young adults helps explain 
why wages and the share of homeowners in the region both rank among the lowest in the United States for metro 
areas with more than 1 million residents. Because young adults are marginally attached to the region, they also add 
volatility to the Orlando Metro labor market. The labor force contracts during recessions and expands during 
recoveries by larger proportions than that of the rest of Florida.  
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The preponderance of young adults also shapes the region’s forecast. While the region’s share of 25- to 44-
year-olds has increased slightly with the economic recovery, it has decreased significantly since 2000. This falling 
share is not due to a decline in the number of young adults, in fact, more young adults reside in the Orlando Metro 
than ever before. The falling proportion is a result of other age groups growing at a faster clip than young adults 
because many of the Orlando Metro’s young migrants inevitably turn into permanent, aging residents. Over the 
intermediate term, this tendency will benefit the area’s housing market as these young renters become homeowners. 
Later on, as they earn higher wages, these residents will begin to attract big-ticket merchants of luxury automobiles, 
durable goods and travel. Eventually, the Orlando Metro’s jobs in finance and healthcare will surge as these 
residents prepare for and enter into retirement. 
 
Tourism 

 
Tourism plays a large role in the Orlando Metro’s economy.  The Orlando Metro is one of the world’s 

premier travel destinations with more than 60 million annual visitors.  In fact, Visit Orlando, the Orlando Metro’s 
official tourism association, recently announced that more than 68 million people visited the Orlando Metro in 2017. 
The announcement marks a new all-time record for the U.S. travel industry, solidifying the Orlando Metro’s position 
as the most visited destination in the nation. Visitation grew five percent from 2013 as visitors from around the 
world came to experience all that is new across the ever-expanding destination.  

In 2014, Walt Disney World Resort completed New Fantasyland, and The Wizarding World of Harry 
Potter - Diagon Alley at Universal Orlando Resort opened. Visitors to the Orlando Metro in 2015 experienced the 
first full year of these exciting expansions that opened in 2014 and were the first to see several new attractions, 
including I-Drive 360, featuring a trio of new attractions from Merlin Entertainments, as well as a multi-year 
transformation of Downtown Disney into Disney Springs. 

In recent years, the Orlando Metro experience has also become more diverse, attracting an increasingly 
wide range of visitors. Foodies find a surprisingly sophisticated culinary destination, recognized with more “Best of 
the South” chef nominations by the prestigious James Beard Foundation than any city in Florida for three straight 
years. Luxury travelers are drawn to the five-star service at the Four Seasons Resort Orlando that opened six months 
ago, as well as the Ritz-Carlton Orlando and Waldorf Astoria Orlando. 

Visitors are also discovering exciting new venues in which to enjoy the arts and professional sports, like the 
Dr. Phillips Center for Performing Arts and the Major League Soccer stadium built in downtown Orlando in 2016. 

According to the Appraisal, the Orlando Metro is well-positioned to retain its status as the nation’s top 
tourist destination.  Year-to-date visitor statistics support this projection as airport passenger traffic and hotel 
occupancy rates have increased by 5% and 3%, respectively. The Appraisal also indicates that longer-term prospects 
for tourism growth are also bright. The Orange County Convention Center, which is already the nation’s second-
largest conference space, is planning a $500 million expansion, and Disney recently announced that it will spend 
more $3 billion to build new rides at the Magic Kingdom, Epcot Center and Hollywood Studios along with two new 
hotels. 

(Source: Visit Orlando; Appraisal). 

Walt Disney World 

Walt Disney World Resort (“Disney”) is a significant contributor to the economic well-being and vitality of 
central Florida. Disney is the largest single-site employer in the United States, employing nearly 74,000 people in 
central Florida, in more than 3,000 different job classifications with total annual payroll of $2 billion. Disney is also 
the largest single taxpayer in central Florida, contributing approximately $621 million a year to state and local 
government coffers. Disney also accounts for 2.5% of the gross domestic product for the entire state of Florida. 

 



 50 
 

 
Transportation Infrastructure 

 
Transportation infrastructure in the region is accommodating new growth.  Upgrades at Orlando 

International Airport will support additional visitors. A $3.5 billion capital expansion of the Orlando International 
Airport has commenced with the recent completion of an Intermodal Terminal Facility (“ITF”), an Automated 
People Mover Complex (“APM”), and a 2,400 space parking garage. The facilities are the first steps toward the 
development of the South Terminal Facility, which will include a 16-gate airside terminal serving both international 
and domestic flights. The entire South Terminal, airside gates and all, will be ready in 2020. The airport is already 
the 5th largest in the nation for domestic origin and destination and is Florida’s second busies.  It is the 14th busiest 
in the U.S. overall with nearly 42 million annual passengers.    

(Sources: Orlando Business Journal, 2-14-17, Orlando Sentinel, 12-28-17, Orlando Economic Development 
Commission) 

The first phase of the SunRail, the Orlando Metro’s first commuter rail transit system, stretches 31 miles 
from Debary at the north end of the region southward to the Airport area encompassing 17 stations.  The second 
phase will extend southward into Osceola County for an additional 30 miles including 5 additional stations.  The 
Brightline train, a $2.2 billion investment, will use the existing Florida East Coast Railway corridor. Construction 
has commenced on the Orlando station that will eventually connect service from Miami to Orlando.  

(Source: Orlando Economic Development Commission). 
 
Healthcare/Medical City 

 
With one of the most rapidly evolving Life Sciences and Healthcare industries in the United States, 

Orlando has caught the attention of medical innovators and entrepreneurs around the globe. Renowned for its 
collaborative and entrepreneurial environment anchored in state-of-the-art educational and research facilities, the 
Orlando region has become the ideal platform to launch groundbreaking medical advances that combat our most 
pressing health issues. 

 
The Orlando Metro’s health industry boasts 4,800 companies, 99,600 employees, 1,700 annual graduates, 

and $5.9 billion in annual payroll. Area of focus include Clinical Trials & Drug/Vaccine Research, Healthcare 
Delivery, Medical Devices & Diagnostics, Specialty Pharma & Pharmaceuticals, and Sports Innovation & 
Performance. Industry leaders include Decimal, AcariaHealth Pharmacy, Axium Healthcare Pharmacy, CuraScript, 
DaVita RX, Florida Blue, Mazor Robotics, Prime Therapeutics, Publix Specialty Pharmacy, Sanofi Pasteur 
VaxDesign Corporation, Triad Isotopes, and Xymogen. 

 
The Lake Nona area is on pace to become a world-class destination for high-tech medical research with the 

addition of a new VA Hospital, the UCF School of Medicine, Nemours Children’s Hospital, and the Sanford 
Burnham Prebys Medical Discovery Institute. Its $1.4 Billion “Medical City” is among the Orlando Metro’s most 
transformational new developments. Lake Nona contains over 7,000 acres of developable land in southeast Orlando 
that will be a mix of residential, retail and business development. The medical sector is centered in the 600-acre 
Lake Nona Science & Technology Park. This healthcare hub will attract talent and provide employment 
opportunities into the foreseeable future. 
 
(Source: Orlando Economic Development Commission) 
 
Quality of Life 

 
The Orlando Metro offers its residents a bevy of world-class social, cultural, and recreational amenities as 

well as numerous entertainment options.  The area’s cultural and entertainments options include: 

• The state-of-the-art Dr. Phillips Center for the Performing Arts - a brand new premiere destination for 
world-class arts, culture and entertainment; a Center where regional and global creativity converge to 

http://www.bizjournals.com/orlando/news/2016/11/16/breaking-orlando-international-airport-shares.html
http://www.drphillipscenter.org/


 51 
 

educate and nurture the region’s artists, arts organizations, audiences and students, 
  

• The Orlando Ballet,  

• One of the top orchestras in the state as well as the third-oldest continuously operating Bach Festival in the 
United States, 
  

• The Morse Museum, internationally known for its Tiffany Glass collection, 
  

• The City of Orlando’s Public Arts division’s three galleries, all of which are free to the general public. 
Two of the galleries are located in Orlando’s City Hall; the third is housed within the historic Harry P. Leu 
Gardens Garden Home, 
  

• The Florida Film Festival in Orlando, an Oscar®-qualifying festival, premiering the best in current, 
independent and international cinema, 
  

• The Zora Neale Hurston Festival, an internationally known celebration of the cultural contributions that 
Africa-descended people have made to the United States and to world culture, 
  

• The Orlando Museum of Art, host to many world-famous traveling exhibits, including American glass 
artist Dale Chihuly, China’s Ming Dynasty Collection and American folk painter Grandma Moses, 
  

• Broadway Across America: Orlando and Orlando Shakespeare Theater in Partnership with UCF, 
  

• The Osceola Center for the Arts.  The Center hosts five art exhibits in their gallery and produces a two-day 
art festival in downtown Kissimmee, 
  

• The Orlando Fringe Festival, an off-beat cultural event, and 
  

• Orlando Science Center, home to exciting, hands-on exhibits, amazing giant-screen movies and engaging 
live programming. 

Downtown Orlando is experiencing a renaissance of sorts, with the addition of new cultural, entertainment 
and business uses. Highlighting these trends is the new Dr. Phillips Center for the Performing Arts. Completed in 
late 2014, this 330,000 square-foot center offers three performance theaters, an outdoor performance plaza, rehearsal 
rooms, and arts education spaces. Also, the 750,000 square-foot Amway Center opened in October 2010 and is the 
home of the NBA’s Orlando Magic. The new facility is twice the size of the original arena and includes additional 
seats, sky boxes, restaurants and meeting space. The new arena has 18,500 seats for NBA games. (Source: Orlando 
Economic Development Commission) 

 
Education 
 

The Orlando Metro area is home to more than 500,000 students within a 100-mile radius and is a Top 10 
state for talent pipeline (U.S. Chamber of Commerce Enterprising States, 2014).  The Orlando Metro is ranked as 
one of the top 10 cities for recent college graduates and the area is home to 35 post-secondary institutions including: 

 
• University of Central Florida | 2nd largest university in the U.S. | Ranked by IEEE among the top 
• universities in the world for the number of patents awarded; 
• Full Sail University | Recipient of Apple’s “Innovators in Education” Award; 
• Rollins College | #1 MBA program in the state (Forbes, 2014); Seminole State College of Florida | #1 

college system in Florida – RN Graduate Licensures; 
• Valencia College | #1 community college in the nation (Aspen Institute); and 
• Lake-Sumter State College  

 

http://orlandoballet.org/
https://orlandophil.org/
http://www.bachfestivalflorida.org/
http://www.morsemuseum.org/
http://www.cityoforlando.net/arts/
http://www.floridafilmfestival.com/
http://www.zoranealehurstonfestival.com/
http://www.omart.org/
http://orlando.broadway.com/
http://www.orlandoshakes.org/
http://ocfta.com/
http://www.orlandofringe.org/
http://www.osc.org/
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University of Central Florida  
 

One of the highlights of the Orlando Metro’s higher education system is the UCF medical campus that includes 
the Burnett School of Biomedical Sciences, a medical library and other UCF health sciences programs. These 
facilities and programs have helped the College of Medicine build a research intensive medical school where 
cutting-edge medical research spans the entire spectrum, from the laboratory bench to patient bedsides. 

 
According to the Appraisal, UCF has emerged as a key driver, and its economic impact is growing. UCF’s fall 

undergraduate registration numbered 56,000 students, the largest number of undergrads enrolled at a single campus 
in the United States. It has nearly 12,000 employees and an operating budget of $1.5 billion. Because of the massive 
student body at its main campus, the university recently broke ground on a second campus near downtown Orlando 
that will serve an additional 7,700 students. 

 
Though crucial to local jobs and income, UCF’s economic impact extends beyond the spending generated by its 

students and faculty and the new halls and classrooms being built on its campuses. The university also supplies the 
region with the technological and entrepreneurial talent that will fuel long-term growth. Aviation Week ranks UCF 
as the nation’s top source for employees in the aerospace and defense industry; this foundation could potentially 
reshape the Orlando Metro into the Silicon Valley of aerospace technology. 

 
APARTMENT MARKET OVERVIEW 
 

The Orlando Metro multifamily market has strengthened since 2010 and appears poised for continued rent 
growth and strong occupancies in the next several years. The market was steadily strengthening during the mid-
2000s before weakening in 2009 associated with the national recession.  However, the modest downturn was short-
lived as fundamentals quickly reversed course in 2010.   

Historical Trends and Forecasts 

The following chart illustrates the Orlando Metro’s multifamily rent and occupancy trends over the past 10 
years and projections for the next 5: 
 

 
Source: Axiometrics Annual Market Trend Report Q1 2018 
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As illustrated, the average occupancy level for the overall Orlando Metro apartment market has increased 
from about 90% at Year End 2008 to 96.0% as of Q1 2018.  After dipping modestly in 2008/2009 due to the Great 
Recession, effective rental rates have been steadily increasing and are projected to continue rising through 2022. 

 
The Far South/Lake Buena Vista submarket (the Property’s submarket) data tells a similar rental rate story 

as the Orlando Metro market wide data as illustrated in the chart below.   
 

 
Source: Axiometrics Annual Submarket Trend Report Q1 2018 

As illustrated, the average occupancy level for the Far South/Lake Buena Vista submarket has been similar 
to the overall Orlando Metro market.  Subsequent to the national recession in 2009, occupancies increased to about 
96% and have more or less remained at that level until Q1 2018 where it stands at 95.9%.  Subsequent to the 
recession, effective rental rates have been steadily rising and are projected to continue rising through 2022.   

Market Outlook 
According to the Appraisal, the Orlando Metro apartment market has experienced increasing occupancy 

levels and in the near term, occupancy rates are projected to remain stable. 
 

Provided below is the Q1 2018 Axiometrics, Inc. 5-year forecast (the “Axiometrics Report”) for the 
Orlando multifamily market.  
 

Year 
End 

Total 
Employment 

Occupancy Rate 
(%) 

Avg. Effective 
Rent ($/unit/mo) 

Effective Rent 
Inflation (%) 

2018 1,299,100 95.0% 1,283 4.2% 
2019 1,325,330 95.1% 1,320 2.9% 
2020 1,346,330 95.7% 1,369 3.7% 
2021 1,369,090 94.9% 1,401 2.3% 
2022 1,394,460 94.4% 1,429 2.0% 

 
According to the Axiometrics Report, total employment in the Orlando Metro is projected to grow by over 

95,000 jobs (7.3%) during the 2018-2022 period. Occupancy rates are expected to hold steady in the 94%-96% 
range through 2022, while effective rents are projected to rise to $1,429 per unit, per month. 
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Overall, apartment market conditions in the Orlando Metro area appear very strong with low vacancy rates 
and rising rents.  Projected new employment and associated demand should continue to drive market strength in the 
next several years.  

Local Area Land Uses and Trends  

According to the Appraisal, the Property’s neighborhood is considered quite varied and consists of single 
family residential, multi-family residential, commercial, and retail uses along with amusement parks that include 
Disney, SeaWorld, Discovery Cove, Epcot, and Disney Springs. For the most part, the neighborhood represents a 
growing area of the Orlando Metro. The neighborhood also has an extensive level of commercial and retail 
development, including numerous community and neighborhood shopping centers, golf courses and additional 
commercial developments. Within close proximity to the Property is SeaWorld and Discovery Cove.  The Property 
is also within close proximity to Lockheed Martin and Darden’s Corporate Headquarters, two of the Orlando 
Metro’s largest employers.  Additionally, the International Premium Outlets project is located adjacent to the Publix 
shopping center approximately one mile south of the Property.  

Demographic Analysis 

Demand for additional residential property is a direct function of population change.  Multi-family 
communities are products of a clearly definable demand relating directly to population shifts.  

Housing, Population and Household Formation 

The following table illustrates the population, household changes, and income levels for the Property’s 1, 3, 
and 5-mile radius. Households represent a basic unit of demand in the housing market. Household income available 
for expenditure on housing and other consumer items is a primary factor in determining the price/rent level of 
housing demand in a market area.   

The neighborhood appears to be experiencing increases in population and households, and this is projected 
to continue over the foreseeable future.  Income levels in the neighborhood appear to be consistent with those 
statewide.  

Selected Neighborhood Demographics 
6820 Axis West Circle 1.0 mile radius 3.0 mile radius 5.0 mile radius 
Population       
  2010 Population 1,479  34,837  104,269  
  2017 Population 2,377  40,414  117,115  
  2022 Population 2,824  44,437  127,466  
  2010-2017 Annual Growth Rate 8.67% 2.29% 1.76% 
  2017-2022 Annual Growth Rate 3.76% 1.99% 1.77% 
Households       
  2010 Households 846  12,082  36,492  
  2017 Households 1,308  13,941  40,699  
  2022 Households 1,544  15,399  44,357  
  2010-2017 Annual Growth Rate 7.80% 2.20% 1.65% 
  2017-2022 Annual Growth Rate 3.61% 2.09% 1.80% 
Income         
  2017 Median Household Income $31,452 $67,276 $63,955 
  2017 Average Household Income $52,028 $105,220 $94,355 
  2017 Per Capita Income $27,891 $39,864 $34,314 

Source: Appraisal. 
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Competitive Properties 

There are five comparable properties within the Property’s immediate submarket from the Appraisal 
summarized below: 

 
Comparable Properties Year 

Built 
# of 

Units 
Unit 
Type 

Size  Weighted 
Avg. Rent 

Rent/SF Occupancy 

  
      

  
Altis at Sand Lake 2015 315 1/1 748 $1,272 $1.70 95% 
  

  
1/1 797 $1,397 $1.75   

  
  

1/1 834 $1,390 $1.67   
  

  
2/2 1,089 $1,665 $1.53   

  
  

2/2 1,150 $1,770 $1.54   
  

  
3/2 1,361 $1,900 $1.40   

  
  

3/2 1,477 $2,135 $1.45   
Integra Cove 2015 338 1/1 638 $1,195 $1.87 96% 
  

  
1/1 736 $1,370 $1.86   

  
  

1/1 857 $1,255 $1.46   
  

  
2/2 1,088 $1,605 $1.48   

  
  

2/2 1,139 $1,635 $1.44   
  

  
3/2 1,287 $1,880 $1.46   

  
  

3/2 1,303 $1,927 $1.48   
Lantower Grande Pines 2017 282 1/1 778 $1,393 $1.79 95% 
  

  
1/1 826 $1,473 $1.78   

  
  

2/2 1,102 $1,640 $1.49   
  

  
2/2 1,109 $1,645 $1.48   

  
  

2/2 1,169 $1,690 $1.45   
  

  
3/2 1,320 $2,045 $1.55   

Citi Lakes 2015 346 1/1 503 $1,108 $2.20 94% 
  

  
1/1 749 $1,295 $1.73   

  
  

1/1 794 $1,292 $1.63   
  

  
2/2 1,047 $1,576 $1.51   

  
  

2/2 1,067 $1,621 $1.52   
  

  
2/2 1,132 $1,641 $1.45   

  
  

3/2 1,258 $1,883 $1.50   
  

  
3/2 1,322 $1,968 $1.49   

Lake Vue 2015 196 1/1 790 $1,318 $1.67 96% 
  

  
2/2 1,122 $1,620 $1.44   

  
  

2/2 1,246 $1,650 $1.32   
  

  
2/2 1,330 $2,024 $1.52   

Comparables Averages 2015 295   1,037 $1,602 $1.55 95% 
  
 
 
 
 
 
 
 
 
 
 

   

   

  



 56 
 

Axis West 2017 268 1/1 626 $1,275 $2.04 95% 
  

  
1/1 735 $1,375 $1.87   

  
  

1/1 806 $1,450 $1.80   
  

  
1/1 853 $1,500 $1.76   

  
  

1/1 888 $1,575 $1.77   
  

  
2/2 954 $1,600 $1.68   

  
  

2/2 1,040 $1,625 $1.56   
  

  
2/2 1,076 $1,725 $1.60   

  
  

2/2 1,133 $1,750 $1.54   
  

  
2/2 1,183 $1,775 $1.50   

      3/2 1,331 $2,100 $1.58   
Property Averages 2017 268   989 $1,642 $1.66 95% 

Source: Appraisal. 

The comparable properties reported occupancy rates in the range of 94% to 96%, with an average of 95% 
occupancy.  The Property’s occupancy rate was 95% at the time of the Appraisal. 
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REGIONAL MAP 
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AERIAL MAP 
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ACQUISITION AND CONTRIBUTION OF THE PROPERTY; FINANCING TERMS  

 
Contemporaneously with the Acquisition Closing, the Depositor (i) contributed its rights under the 

Purchase Contract to the Trust, and (ii) contributed to the Trust cash (including proceeds from the Bridge Financing) 
in exchange for 100% of the Class 2 Beneficial Interests in the Trust.  The Property will be master leased by the 
Trust to the Master Tenant.  The Master Tenant will sub-lease the apartment units to the end-user tenants pursuant to 
residential leases.  The Property was approximately 93% leased as of April 30, 2018.   

Acquisition  

The Acquisition Closing is expected to occur immediately following the contribution of the Purchase 
Contract to the Trust by the Depositor.  On April 17, 2018, the Sponsor entered into the Original PSA with the 
Seller.  Prior to the expected Acquisition Closing, Bluerock will assign to the Sponsor, and the Sponsor will 
simultaneously assign to the Depositor, all of the rights under the Original PSA, including an obligation to pay to the 
Sponsor an Acquisition Fee in the amount of $1,257,000 (i.e., 2.0% of the $62,850,000 purchase price under the 
Original PSA).  Contemporaneously with the Acquisition Closing, the Depositor will contribute to the Trust the 
Depositor Contribution, which will include sufficient cash, together with the proceeds from the Loan, to enable the 
Trust to acquire the Property.  The Trust’s acquisition cost, including all expenses, fees and costs, and the initial 
funding of the Lender Reserves and the initial funding of the Supplemental Trust Reserve, will be $69,900,683, or 
approximately $260,823 per unit.  The Trust’s acquisition cost, including all expenses, fees and costs, but excluding 
initial funding of the Lender Reserves and Escrows and the Supplemental Trust Reserves, will be $68,514,253, or 
approximately $255,650 per unit.  

Contemporaneously with the Acquisition Closing, the Trust will obtain the Loan in the expected original 
principal amount of $38,400,000 from the Lender under the Fannie Mae DUS loan program, and will be evidenced 
by that certain Multifamily Note executed by the Trust and made payable to the order of the Lender (the “Note”).  In 
addition, the Loan and the Note will also be secured by a certain Multifamily Mortgage, Deed of Trust or Deed to 
Secure Debt (the “Security Instrument”) encumbering the Property. 

 
As provided in the opinion of Tax Counsel, attached as Exhibit D hereto, the potential Purchasers (via their 

Interests in the Trust) should be treated as the true owners of the Property for federal income tax purposes. 
 
Financing – the Loan  

The following disclosures describe the anticipated terms of the Loan.  These disclosures are subject to 
change based on the final Loan Documents, which will be made available prior to the sale of Interests, and the 
terms of which will be disclosed in the Closing Supplement. 

 
The Appraisal reflects a market value for the Property of $63,300,000 as of March 14, 2018.  
 

 The Loan Documents which are expected to be executed concurrently with the Acquisition Closing and the 
funding of the Loan will provide for a $38,400,000 Loan with a 10-year term and a 30-year amortization with five 
years of interest-only payments.  The Trust has entered into a rate lock agreement with the Lender and the Loan will 
bear interest at a rate equal to 4.46%.  On a fully-loaded basis, the LTC ratio is approximately 54.69%.  
 

The Property will be subject to a first-priority mortgage and other standard collateral rights granted in favor 
of the Lender, to secure the Trust’s obligations under the Loan.  Additionally, the Loan Documents will require, for 
so long as the Loan is outstanding, that the Depositor hold a Retained Interest in the Trust.  The Loan is “non-
recourse” to the Trust except for standard non-recourse carveouts contained within that certain Multifamily Loan 
and Security Agreement (“Loan Agreement”). 
 

As Beneficial Owners in the Trust, the Purchasers are not required to execute personal guaranties for any 
portion of the Loan or an environmental indemnity agreement in favor of the Lender, and will not incur any personal 
liability with respect to the operation of the Property or under the Loan Documents, including liability for 
environmental claims.  However, since the Property secures the Trust’s obligations under the Loan, Beneficial 
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Owners could lose their entire Interests if the Trust were to default on the Loan and Lender were to foreclose on the 
Property.  See “Risk Factors – Risks Relating to Financing of the Property.” 

 
Summary of Loan 

Terms  

 

Amount: $38,400,000 

Term; Maturity Date: 10 years, maturing June 1, 2028. 

Interest Rate: 4.46% per annum 

Amortization: 30-year schedule with the first five years of payments interest only 

Fees: The Lender will charge a late fee of 5% of any payment not made within 10 days of 
the due date. 

Commencing upon a default (and the expiration of any applicable grace period in the 
event of a payment default) and continuing until the default has been cured, the 
interest rate on the outstanding principal balance of the Loan will increase by the 
lesser of 4% or the maximum interest rate allowable by law. 

Repayment: 
 

For the first five years of the Loan’s term, the Loan will be interest-only, resulting in 
monthly debt service payments of approximately $133,205 – $147,477.  Following 
the interest-only period, debt service (principal and interest) on the Loan will be 
payable monthly in the amount of approximately $193,656 per month on a 30-year 
amortization schedule, with an end-of-term balloon payment. 

Payments under the Loan will first be applied toward the payment of amounts (other 
than principal and interest) due to the Lender under the Loan Documents, then to 
accrued but unpaid interest and the balance will be applied toward the reduction of 
principal. 

Loan Escrow: Approximately $736,430 of the Loan proceeds were escrowed at the Acquisition 
Closing for unanticipated capital expenses and operating expenses to be disbursed in 
the reasonable discretion of Lender and for future real estate taxes, insurance 
premiums and similar upfront items. 

Additional Reserves from 
Loan Proceeds: 

Beginning in year one, the Trust will also pay a monthly escrow payment into the 
Lender Replacement Reserve of $4,467. These Lender reserve amounts will be 
available to reimburse the Trust (and the Master Tenant as permitted under the Master 
Lease) for repairs, replacements and other expenditures as approved by Lender. 

Assumption: The Lender has agreed not to unreasonably withhold consent to the transfer of the 
Property and the assumption of the Loan if certain conditions are met.  The Lender is 
entitled to receive any reasonable out-of-pocket costs and expenses, including 
reasonable attorney fees, incurred by the Lender in connection with such a transfer 
and may also be entitled to a 1.0% transfer fee of the outstanding loan balance plus 
processing and administrative fees associated with the transfer. 

Collateral: The Loan is secured by (i) a Multifamily Mortgage, Assignment of Leases and Rents, 
Security Agreement and Fixture Filing (the “Mortgage”) and other security 
instruments in or related to the Property, and (ii) a valid and perfected security 
interest in all personal property owned by the Trust located on or used in connection 
with the Property and any improvements thereon.  The Master Tenant has entered into 
a separate Tenant / Landlord Subordination and Assignment Agreement (the 
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“Subordination Agreement”) pursuant to which the Master Lease will be subordinated 
to the Loan and the Master Tenant’s interest in the Property and tenant leases has 
been assigned to the Tenant and in turn assigned by the Trust to the Lender as 
additional collateral. 

Prepayment: The Loan is pre-payable, subject to a yield maintenance calculation (with a floor of 
1.0% of the then principal balance of the Loan) if the Loan is prepaid during the first 
9.5 years of the term of the Loan.  In addition, if prepayment is made after the 
expiration of such yield maintenance period but before the last calendar day of the 
fourth month prior to the month in which the loan matures, then the prepayment 
premium will be 1.0% of the amount of principal being prepaid.  No prepayment 
premium is required during the 90-day period directly prior to maturity of the Loan.  

Impositions: The Trust is required to make monthly deposits into an imposition account for 
payment of property taxes, assessments, insurance premiums and other similar 
charges affecting the Property, in amounts established by the Lender in its discretion.  
The Master Tenant is required to fund these deposits as part of Additional Rent under 
the Master Lease. 

Insurance: The following insurance coverages are required under the Loan Documents: 

• coverage against loss by fire and all other perils insured by the “special 
causes of loss” coverage form, general boiler and machinery coverage, 
business income coverage, and other hazards, including flood, if applicable; 

• commercial general liability insurance, workmen’s compensation insurance, 
and other liability, errors and omissions, and fidelity insurance coverage; 

• builder’s risk and public liability insurance, and other insurance in 
connection with completing the Repairs or Replacements, as applicable; and 

• such other insurance as may from time to time be reasonably required by the 
Lender in order to protect its interest. 

Events of Default: The “Events of Default” under the Loan Documents include the following, among 
others: 

• any failure by the Trust or the Master Tenant to comply with the provisions 
of the Loan Documents relating to its single asset status; 

• any destruction or damage to the Property deemed substantial by the Lender 
in its sole discretion; 

• any change in the Trust’s or any guarantor’s financial condition or the 
Property’s operating condition which the Lender deems, in its sole 
discretion, to be material or adverse; 

• any failure by the Trust to pay or deposit when due any amount required by 
any Loan Document; 

• any failure by the Trust to maintain the insurance coverage required by any 
Loan Document; 

• any warranty, representation, certificate or statement of the Trust or any 
guarantor in any of the Loan Documents will be false, inaccurate or 
misleading in any material respect when made; 

• fraud, gross negligence, willful misconduct or material misrepresentation or 
material omission by or on behalf of the Trust or any of its officers, 
directors, trustees, partners, members or managers, or any guarantor or any 
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of their officers, directors, trustees, partners, members or managers in 
connection with:  

o the application for, or creation of, the Loan; 

o any financial statement, rent roll or other report or information 
provided to the Lender during the term of the Loan; or  

o any request for the Lender’s consent to any proposed action, 
including a request for disbursement of reserve funds. 

• the occurrence of any transfer not permitted by the Loan Documents; 

• the occurrence of a Bankruptcy Event (as defined in the Loan Documents); 

• the commencement of a forfeiture action or proceeding, whether civil or 
criminal, which, in the Lender’s reasonable judgment, could result in a 
forfeiture of the Property or otherwise materially impair the lien created by 
the Loan Documents or Lender’s interest in the Property; 

• any failure by the Trust to complete any repair related to fire, life or safety 
issues in accordance with the terms of the Loan Documents;  

• any exercise by the holder of any other debt instrument secured by a 
mortgage, deed of trust or deed to secure debt on the Property of a right to 
declare all amounts due under that debt instrument immediately due and 
payable; 

• the Master Lease will cease to be fully subordinated to the Loan Documents; 

• a default by either the Trust or Master Tenant which continues beyond any 
applicable cure period under the Master Lease or Subordination Agreement; 
and 

• a termination, amendment, or modification of the Master Lease or 
Subordination Agreement not permitted by the Loan Documents. 

In addition, other events of noncompliance with the terms and conditions of the Loan 
Documents will become Events of Default subject to applicable cure periods.  

Remedies: Upon the occurrence of an Event of Default, the Lender may exercise all remedies 
available under the Loan Documents at law or in equity, including but not limited to: 

• accelerating the Loan; 

• collecting rent; 

• foreclosing on the Property and applying the proceeds from a sale of the 
Property; 

• proceeding by lawsuit to enforce the payment of any debt under the Loan 
Documents; 

• requiring the Master Tenant, the Trust or both to establish a lockbox; 

• exercising any other right available to the Lender under the Loan 
Documents; and 

• applying amounts held in any reserve accounts and all cash proceeds from 
the operation of the Property. 

Indemnification: The Trust will generally indemnify the Lender and its affiliates against losses 
incurred in connection with the Loan, the security arrangements or the Lender 
Reserves.  In addition, the Trust executed an Environmental Indemnity Agreement, 
pursuant to which the Trust will indemnify the Lender and its affiliates against 
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environmental liabilities arising from ownership and operation of the Property, except 
for losses resulting from the Lender’s or its affiliates’ willful misconduct or gross 
negligence.  Purchasers are not directly subject to any such indemnification 
obligations. 
 

Limited Recourse: The Loan is non-recourse, meaning that the Lender may only seek recovery against 
the Trust from the liquidation of the collateral for any amounts that remain due under 
the Loan after a default.  However, the Loan contains certain Events of Default that 
would allow the Lender, in addition to foreclosing on the Property and the personal 
property of the Trust related thereto, to proceed against the Trust itself (but not 
against Purchasers) to repay losses incurred by the Lender or, in some instances, the 
full amount of the Loan (i.e., certain non-recourse carveouts).  Thus, defaults for 
nonrecourse carveout items may trigger “springing” liability to the Trust in an amount 
equal, in certain instances, to the full amount of the Loan. 

Purchasers may request copies of the Loan Documents from the Sponsor for further 
review and details concerning these potential obligations. 
 

Limited Guaranty: An affiliate of the Sponsor and its principal, R. Ramin Kamfar, have executed limited 
guaranties under which they will be responsible for liabilities, costs, expenses, claims, 
losses or damages incurred by the Lender as a result of certain nonrecourse carveout 
events over which they and their affiliates exercise relative control.  Purchasers will 
not be required to execute a personal guaranty. 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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THE MANAGER  

Sponsor, Manager and their Officers  

This Offering is sponsored by Bluerock Value Exchange, LLC (“BVEX”), a national sponsor of syndicated 
Section 1031 Exchange offerings with a focus on Class A assets that can deliver stable cash flows and that have the 
potential for value-creation.  BR Axis West DST Manager, LLC, an affiliate of Sponsor, will serve as Manager of 
the Trust. 

BVEX is an affiliate of Bluerock is a national real estate investment firm founded in 2002 and 
headquartered in New York, New York, with the objective of providing institutional investments for individual 
investors.  Bluerock’s senior management team has an average of over 25 years of investing experience, has been 
involved with acquiring over 35 million square feet of real estate worth approximately $10 billion, and has helped 
launch leading real estate private and public company platforms.   

The following persons are the senior members of the Sponsor’s management team who will be primarily 
responsible for operating the Trust and making management decisions concerning it and the Manager, such persons 
being subject to change at any time. In addition, the Sponsor and Manager will have access to and ability to draw 
upon the substantial resources and expertise of Bluerock and its senior management. 

Name Position Age 
R. Ramin Kamfar Founder & Chief Executive Officer 54 

Joshua M. Hoffman President, Bluerock Value Exchange 40 

Jordan B. Ruddy Chief Operating Officer 54 

Michael L. Konig Senior Vice President - General Counsel 56 

Ryan S. MacDonald Chief Acquisitions Officer 34 

Sarah Girand Senior Vice President – Asset Management 44 

   
R. Ramin Kamfar, Founder & CEO.  Mr. Kamfar has 29 years of experience in various aspects of real 

estate, mergers and acquisitions, private equity investing, investment banking, and public and private financings. 
Since 2002, Mr. Kamfar has served in various senior capacities on behalf of Bluerock, including currently serving as 
Chairman and CEO at Bluerock, and at Bluerock Residential Growth REIT, Inc. (NYSE:  BRG). From 1988 to 
1993, Mr. Kamfar worked as an investment banker at Lehman Brothers Inc., New York, New York, where he 
specialized in mergers and acquisitions and corporate finance. From 1993 to 2002, Mr. Kamfar executed a 
growth/consolidation strategy to build a startup into a leading public company in the ‘fast casual’ market now 
known as Einstein Noah Restaurant Group, Inc. with approximately 800 locations and $400 million in gross 
revenues. Mr. Kamfar received an M.B.A. degree with distinction in Finance in 1988 from The Wharton School of 
the University of Pennsylvania, located in Philadelphia, Pennsylvania, and a B.S. degree with distinction in Finance 
in 1985 from the University of Maryland located in College Park, Maryland.  
 

Joshua M. Hoffman, President, Bluerock Value Exchange.  Mr. Hoffman serves as President of 
Bluerock Value Exchange and concurrently serves as Managing Director for Bluerock and its affiliates, which he 
joined in 2009. Mr. Hoffman is responsible for sales operations, due diligence and marketing of Bluerock’s 
investment platforms and offerings. Mr. Hoffman has extensive and wide-ranging experience structuring and 
product oversight of more than 135 individual real estate securities offerings during the course of his career 
including: 65 sponsored 1031-exchange programs, public, closed-end interval funds, publicly traded REITs, private 
non-traded REITs, and real estate-related regulation D programs including: multi-property limited liability 
companies, notes and debentures totaling more than $5 billion in total capital raised from investors.  From 2005-
2009, Mr. Hoffman served in a similar capacity for a private real estate security sponsor.  Mr. Hoffman received his 
B.A. in Business Administration from Boise State University.  He currently holds FINRA Series 7 and 63 licenses. 
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Jordan B. Ruddy, Chief Operating Officer.  Mr. Ruddy brings 29 years of experience in real estate 
acquisitions, financings, management and dispositions. Since 2002, Mr. Ruddy has served in various senior 
capacities on behalf of Bluerock, including currently serving as Chief Operating Officer of Bluerock, and as 
President and Chief Operating Officer of Bluerock Residential Growth REIT, Inc. (NYSE:  BRG).  Previously, Mr. 
Ruddy served as a real estate investment banker at Banc of America Securities LLC, as Vice President of Amerimar 
Enterprises, a real estate company specializing in value-added investments nationwide, as a real estate investment 
banker at Smith Barney Inc.  Prior to Smith Barney, Mr. Ruddy served in the real estate department of The Chase 
Manhattan Bank.  Mr. Ruddy received an M.B.A. degree in Finance and Real Estate in 1995 from The Wharton 
School of the University of Pennsylvania, located in Philadelphia, Pennsylvania, and a B.S. degree with high honors 
in Economics in 1986 from the London School of Economics, located in London, England.  
 

Michael L. Konig, Senior Vice President - General Counsel.  Mr. Konig has served as Senior Vice 
President - General Counsel of Bluerock since 2004 and currently also serves as Chief Legal Officer of Bluerock 
Residential Growth REIT, Inc. (NYSE:  BRG).  Mr. Konig has 29 years of experience in law and business. From 
1987 to 1997, Mr. Konig was an attorney at the firms of Greenbaum Rowe Smith & Davis and Ravin Sarasohn 
Cook Baumgarten Fisch & Baime, representing borrowers and lenders in numerous financing transactions, primarily 
involving real estate, distressed real estate and Chapter 11 reorganizations, as well as with respect to a broad variety 
of litigation and corporate law matters. From 1998 to 2002, Mr. Konig served as legal counsel, including as General 
Counsel, at New World Restaurant Group, Inc. (now known as Einstein Noah Restaurant Group, Inc.). From 2002 to 
December 2004, Mr. Konig served as Senior Vice President of Roma Food Enterprises, Inc. where he led operations 
and the restructuring and sale of the privately held company with approximately $300 million in annual revenues. 
Mr. Konig received a J.D. degree cum laude in 1987 from California Western School of Law, located in San Diego, 
California, and an M.B.A. degree in Finance in 1988 from San Diego State University. 

 
Ryan S. MacDonald, Chief Acquisitions Officer.  Mr. MacDonald serves as Managing Director of 

Investments for Bluerock which he joined in 2008 and also serves as Chief Investment Officer of Bluerock 
Residential Growth REIT, Inc. (BRG:  NYSE). Mr. MacDonald is responsible for sourcing, underwriting, 
structuring, financing and closing of all Bluerock real estate investments, as well as ongoing asset management 
responsibilities including value-added renovation oversight and dispositions. To date, with Bluerock, Mr. 
MacDonald has lead over 70 real estate investments with an aggregate value approaching $3 billion.  Prior to joining 
Bluerock, from October 2006 to May 2008, Mr. MacDonald was an Analyst for PNC Realty Investors (formerly 
Mercantile Real Estate Advisors), where he served as part of an investment team that made more than $1.2 billion in 
investments within all tranches of the capital structure. From August 2005 to October 2006, Mr. MacDonald served 
in a corporate development role at Mercantile Bankshares, where he worked with executive management focusing 
on high level strategic initiatives for the $6 billion bank. Mr. MacDonald received a B.A. in Economics from the 
University of Maryland, College Park. 

Sarah Girand, Senior Vice President – Asset Management.  Sarah Girand serves as Senior Vice 
President of Asset Management for Bluerock and its affiliates, which she joined in 2016. Mrs. Girand has over 20 
years of experience in real estate, including acquisitions, developments as well as managing and marketing of mid-
rise, conventional, student and mixed use multifamily properties. From 2011-2016, Mrs. Girand served as the 
Executive Vice President at Broder & Sachse Real Estate Services. Ms. Girand was responsible for growing and 
developing the multifamily business from 1100 units in Michigan to over 15,000 units in the Midwest and Nevada 
as well as an entire Southern Region including: Georgia, Alabama, Mississippi, Florida, Louisiana, Tennessee and 
Texas.  This portfolio consisted of conventional and urban developments that were A, B and C class assets. Ms. 
Girand was responsible for due diligence, proformas and transitions of dozens of properties during this time 
including proforma budgets and business plans for each transaction. Many of these assets were purchased and 
repositioned in the market from underperforming C class assets to high performing B class assets. Ms. Girand is a 
graduate of Oakland University with a Bachelor’s Degree in Business and holds a Michigan real estate license.  
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PRIOR PERFORMANCE OF SPONSOR AND ITS AFFILIATES 

 Because the Sponsor is a newly-formed entity without prior operations, there is no prior 
performance of the Sponsor to be summarized in this section.  The information presented in this section 
represents the historical experience of real estate programs for which an Affiliate of the Sponsor, including 
Bluerock, is or was the sponsor.  A prospective Purchaser should not assume that he, she, or it will experience 
returns, if any, comparable to those experienced by Purchasers in such prior real estate programs.  This 
Memorandum does not include any prior performance tables.   
 
Experience and Background of Bluerock  
 

Since 2002, Bluerock has acquired a diverse portfolio of real estate investments through the syndication of 
various programs which combined represent:  

 
 30 full-cycle properties resulting in an 22.7% gross internal rate of return see “Full-Cycle Properties;”   
 119 apartment and commercial office real estate properties (current and full-cycle);  
 Over 26 million combined square feet of commercial and apartment real estate; 
 93% average portfolio occupancy rate as of March 31, 2018; 
 15 different states from the west coast to the east coast; 
 Over $3.9 billion in total real estate investments; and 
 Over 25,000 active investors across all programs. 

 
The information presented in this section represents the historical experience of real estate programs 

sponsored by Bluerock.  The information in this section shows relevant summary information concerning sponsored 
programs as of March 31, 2018, unless otherwise indicated.   Purchasers in this Offering sponsored by Sponsor 
should not assume that they will experience returns, if any, comparable to those experienced by Purchasers in any of 
Bluerock’s prior programs.  
 
Apartment Experience / Current Apartment Portfolio 
 
 Sponsor’s Affiliate, Bluerock, has significant current and past apartment real estate experience including 
the current management and operation of 55 apartment properties located in 10 states comprised of over 16,000 
units and nearly 17.0 million square feet for an acquisition cost of approximately $2.78 billion.  A summary of 
Bluerock’s current apartment portfolio is presented in the table below:  
  

Property 
Name/Description 

Acquisition 
Date 

Location Square 
Feet 

Purchase 
Price 

(MMs)1 

LTV 
% 

% 
Leased 

as of 
3/31/18 

Ansley Village Jun 2014 Macon, GA 324,354 $31.76 54% 98% 
294-units       
Alexan CityCentre Jul 2014 Houston, TX 281,891 $83.20 70% 73% 
340-units       
Alexan Southside Jan 2015 Houston, TX 241,926 $49.00 65% 28% 
270-units       
APOK Townhomes Nov 2016 Boca Raton, FL 121,250 $28.90 65% NA 
90-units       
Arium Glenridge Oct 2016 Atlanta, GA 525,504 $69.50 69% 96% 
480-units       
Arium Grandewood Nov 2014 Orlando, FL 320,646 $44.65 66% 96% 
306-units       
Arium Gulfshore Jan 2016 Naples, FL 324,872 $47.00 69% 94% 
368-units       
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Arium Hunter’s Creek Oct 2017 Orlando, FL 590,940 $97.50 74% 96% 
532- units       
Arium Metro West Oct 2017 Orlando, FL 526,778 $86.00 55% 96% 
510-units       
Arium Palmer Ranch Jan 2016 Sarasota, FL 315,180 $39.25 69% 96% 
320-units       
Arium Palms Gateway Aug 2015 Orlando, FL 270,732 $40.32 68% 97% 
 252-units       
Arium Pine Lakes Dec 2016 Port St. Lucie, FL 333,756 $38.50 70% 98% 
320-units       
Arium Westside Jul 2016 Atlanta, GA 340,752 $74.50 70% 96% 
336-units       
Arlo Jan 2016 Charlotte, NC 246,983 $60.00 70% NA 
287-units       
Ashton Reserve Jan 2016 Charlotte, NC 474,560 $66.55 72% 92% 
473-units       
Beach House Apr 2016 Jacksonville Beach, FL 268,587 $51.57 58% 96% 
228-units       
Big Creek Dec 2016 Alpharetta, GA 381,132 $84.46 58% 94% 
372-units       
Brooklyn Riverside Jun 2016 Jacksonville, FL 259,723 $64.13 59% 95% 
310-units       
Citrus Tower Sep 2017 Clermont, FL 369,104 $55.25 65% 97% 
336-units       
City Walk Apartments Dec 2016 Roswell, GA 286,996 $76.00 67% 95% 
320-units       
Crescent Perimeter Dec 2016 Atlanta, GA 291,764 $70.00 64% NA 
320-units       
Domain Phase I Dec 2015 Garland, TX 283,500 $52.60 70% NA 
301-units       
Enders Place Oct 2012 Orlando, FL 366,724 $25.10 70% 95% 
198-units       
Flagler Village Dec 2015 Fort Lauderdale, FL 425,640 $140.40 70% NA 
384-units       
Glenwood at Grant Park Dec 2017 Atlanta, GA 178,157 $55.40 59% 94% 
216-units       
Grand at the Dominion Sep 2017 San Antonio, TX 325,760 $56.90 59% 91% 
320-units       
Helios Jun 2015 Atlanta, GA 240,125 $51.40 75% 49% 
285-units       
James on South First Nov 2016 Austin, TX 226,302 $ 36.75 70% 93% 
250-units       
Land. Four Corners Feb 2016 Davenport, FL 281,013 $38.85 58% 98% 
270-units       
Leigh House Jan 2016 Raleigh, NC 201,240 $40.20 68% 41% 
240-units       
Marquis at the Cascades I June 2017 Tyler, TX 376,222 $44.65 74% 92% 
328-units       
Marquis at the Cascades II June 2017 Tyler, TX 267,455 $28.50 81% 90% 
254-units       
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Marquis at Crown Ridge Jun 2017 San Antonio, TX 303,846 $39.50 75% 94% 
 352-units       
Marquis at Stone Oak Jun 2017 San Antonio, TX 480,344 $55.35 78% 91% 
 335-units       
Marquis at TPC Jun 2017 San Antonio, TX 194,860 $20.85 84% 96% 
 139- units       
Outlook at Greystone Oct 2017 Birmingham, AL 271,500 $36.25 55% 88% 
300-units       
Park at Chapel Hill Feb 2011 Chapel Hill, NC 153,400 $8.40 60% 95% 
198-units       
Park & Kingston Mar 2015 Charlotte, NC 112,488 $27.85 57% 92% 
168-units       
Plaza Gardens Aug 2008 Overland Park, KS 287,400 $25.50 66% 94% 
200-units       
Pres. Henderson Beach Mar 2016 Destin, FL 303,434 $53.70 68% 92% 
340-units       
Preston View Feb 2017 Morrisville, NC 426,970 $59.50 69% 95% 
382-units       
Sands at Clearwater Sep 2015 Clearwater, FL 243,360 $46.25 58% 96% 
240-units       
Sonoma Pointe Aug 2017 Kissimmee, FL 214,260 $44.53 57% 98% 
216-units       
Sorrel Phillips Creek Nov 2015 Frisco, TX 364,379 $52.26 68% 91% 
252-units       
Sovereign Apartments Nov 2015 Fort Worth, TX 344,982 $44.44 68% 92% 
322-units       
Stonebrook Dec 2011 Nashville, TN 306,090 $18.25 53% 98% 
320-units       
The Brodie Dec 2016 Austin, TX 306,326 $48.90 71% 96% 
324-units       
The Grand at Westside Feb 2018 Kissimmee, FL 372,038 $74.44 56% 92% 
336-units       
The Links at Plum Creek Mar 2018 Castle Rock, CO 250,812 $61.10 68% 94% 
264-units       
The Mills Nov 2017 Greenville, SC 296,042 $40.25 64% 90% 
304-units       
Valley Townhomes Jul 2008 Puyallup, WA 350,196 $42.57 54% 96% 
220-units       
Vickers Dec 2016 Roswell, GA 107,344 $30.70 64% NA 
79-units       
Villages of Cypress Creek Sep 2017 Houston, TX 374,400 $40.70 64% 97% 
384-units       
Wesley Village Mar 2017 Charlotte, NC 396,898 $58.00 66% 93% 
301-units       
Whetstone  May 2015 Durham, NC 146,412 $35.63 66% 91% 
204-units       
Subtotal   16,877,349 $2,796.72 66% 94%* 
 

1 All amounts shown represent 100% interests in the applicable property including portions owned by joint venture 
partners or syndication purchasers. 
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* Excludes, Alexan CityCentre, Alexan Southside, APOK, Arlo, Crescent Perimeter, Domain Phase I, Flagler 
Village, Helios, Leigh House, and Vickers, which are currently in development / lease-up. 
Commercial Office Experience / Current Office Portfolio 
 

Sponsor’s affiliate, Bluerock, also has significant current and past commercial office experience including 
the current management and operations of five commercial office properties located in three states comprised of 
approximately 2.2 million square feet for an acquisition cost in excess of $268 million.  A summary of these 
properties is presented in the table below:  

 

Property Name/Description Acquisition 
Date Location Square 

Feet 

Purchase 
Cost 

(MMs)1 

LTV 
% 

% Leased 
as of 

3/31/18 
Cummings Research Park I Nov 2007 Huntsville, AL 518,899 $58.46 55% 83% 
6-buildings        
Cummings Research Park II Nov 2007 Huntsville, AL 672,074 $63.99 64% 54% 
11-buildings       
Cummings Research Park III Nov 2007 Huntsville, AL 513,210 $57.21 60% 93% 
7-buildings       
Summit at Southpoint Dec 2006 Jacksonville, FL 260,664 $37.40 64% 90% 
1-building       
Town & Country Jun 2008 St. Louis, MO 258,441 $51.79 56% 92% 
1-building       
Subtotal     2,223,288 $268.85 60% 78% 
 
(1) All amounts shown represent 100% interests in the applicable property including portions owned by joint venture 
partners or syndication purchasers. 
 
Retail Experience / Current Retail Portfolio 
 

Sponsor’s affiliate, Bluerock, also has current and past retail experience including the current management 
and operations of six retail net leased properties located in five states comprised of approximately 56,000 square feet 
for an acquisition cost in excess of $18.6 million.  A summary of these properties is presented in the table below:  

 

Property 
Name/Description 

Acquisition 
Date Location Square 

Feet 

Purchase 
Cost 

(MMs)1 

LTV 
% 

% Leased 
as of 

3/31/18 
Applebee’s April 2013 Jonesboro, GA 5,346 $ 2.85 65% 100% 
Free Standing Retail        
Dollar General April 2013 Hartford, CT 9,002 $1.80 65% 100% 
Free Standing Retail       
Dollar General April 2013 Jacksonville, FL 9,026 $1.55 65% 100% 
Free Standing Retail       
TCF Bank April 2013 Chicago, IL 4,068 $3.06 65% 100% 
Free Standing Retail       
Walgreens April 2013 Haltom City, TX 13,905 $4.39 65% 100% 
Free Standing Retail       
Walgreens April 2013 Abilene, TX 14,475 $5.04 65% 100% 
Free Standing Retail       
Subtotal     55,822 $18.68 65% 100% 
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Aggregate Portfolio Summary   
 

As a percentage of the real estate portfolio managed by Bluerock and its affiliates, the diversification of 
these properties by geographic area is as follows: 

 
Area      
Mid-Atlantic   10% 
Midwest     2% 
Northeast       1% 
Southeast      59% 
South Central   26% 
West Coast     2% 
TOTAL   100% 
    

As a percentage the real estate portfolio managed by Bluerock and its affiliates, the diversification of these 
properties by asset class is as follows: 

 
Asset Class       

Apartment      75% 
Office     12% 
Retail   <1% 
Apartment Development     13% 
TOTAL   100% 
    

Public Real Estate Programs 
 
 Bluerock Residential Growth REIT, Inc. (“BR REIT”; NYSE MKT: BRG) is a real estate investment trust 
that focuses on acquiring a diversified portfolio of Class A institutional-quality apartment properties in 
demographically attractive growth markets to appeal to the renter by choice. BR REIT is listed on the Russell 2000 
and Russell 3000 Indexes.  As of December 31, 2017, BR REIT had assets of approximately $1.69 billion and 
owned indirect equity interests in 39 apartment properties comprised of approximately 12,400 current and under-
development units.  Many of Bluerock’s senior managers acting on behalf of Sponsor and Manager are also directly 
or indirectly involved in the management and operations of the BR REIT.  
 
 Total Income+ Real Estate Fund (“TI+ Fund”, TIPRX, TIPPX, TIPWX, TIPLX) is a public, closed-end 
interval fund. TI+ Fund pursues its investment objectives using a multi-strategy, multi-manager, multi-sector 
approach, primarily investing in a strategic combination of what the Fund’s advisor believes are ‘best in class’ 
global institutional private equity real estate and institutional public real estate investment funds.  As of March 31, 
2018, TI+ Fund had assets under management of approximately $920 million and has made investments into 
underlying securities that collectively include over $165 billion in Gross Asset Value, comprising approximately 
2,900 properties across the United States with a combined average occupancy of 92%.  Many of Bluerock’s senior 
managers acting on behalf of Sponsor and Manager are also directly or indirectly involved in the management and 
operations of the TI+ Fund. 
 
Prior Private Real Estate Programs 

Since 2002, Sponsor’s affiliate, Bluerock, has sponsored 37 private programs (37 that have closed), 
including 26 Code Section 1031-Exchange Delaware Statutory Trust (DST) / Tenant-in-Common (TIC) private 
offerings, for a total real estate acquisition cost (with leverage) of approximately $2.4 billion.  In addition, Bluerock 
has completed its offering of units in Bluerock Special Opportunity + Income Fund, LLC (‘‘SOIF I’’), Bluerock 
Special Opportunity + Income Fund II, LLC (‘‘SOIF II’’), Bluerock Special Opportunity + Income Fund III, LLC 
(‘‘SOIF III’’), and Bluerock Growth Fund, LLC (“Bluerock Growth Fund”). As of March 31, 2018, SOIF I has 
raised approximately $29.2 million in equity for total real estate acquisition costs of approximately $290 million 
represented by interests in 16 apartment properties comprised of approximately 3,500 units and approximately 3.2 
million square feet; of which, 15 properties have been sold representing $339 million in acquisition cost, 3.0 million 
square feet and 3,289 units.  SOIF II has raised approximately $55 million in equity for total real estate acquisition 
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costs of approximately $755 million represented by interests in 18 apartment properties comprised of approximately 
5,119 units and nearly 5.0 million square feet; of which, 10 properties have been sold representing $301 million in 
acquisition cost, 3.0 million square feet and 3,004 units.  SOIF III has raised approximately $26 million in equity for 
total real estate acquisition costs of approximately $556 million represented by interests in 12 apartment properties 
comprised of approximately 2,530 units and 3.3 million square feet; of which, five properties have been sold 
representing $208 million in acquisition cost, 1.9 million square feet and 1,942 units.  Bluerock Growth Fund has 
raised approximately $17 million in equity for total real estate acquisition costs of approximately $138 million 
represented by interests in three apartment properties comprised of approximately 759 units and 584,000 square feet 
of which, two properties have been sold representing $56 million in acquisition cost, 302,000 square feet and 419 
units.  Bluerock Growth Fund II has raised approximately $1.7 million in equity for total real estate preferred equity 
of approximately $1.3 million represented by interests in one apartment properties comprised of approximately 340 
units and 282,000 square feet.  The interests owned in the apartment properties described in this section are 
contained and further detailed in the “Apartment Experience / Current Apartment Portfolio” section above.   

Full-Cycle Properties 
 

As of March 31, 2018, 30 properties and six programs sponsored by Bluerock have gone full cycle from 
acquisition to sale. The table below summarizes these properties/programs: 

Property Name Acquisition 
/ Sale Date Location 

Purchase 
Cost 

(MMs)1 

Equity 
Invested 
(MMs) 

Total 
Gross 

Return 
(MMs)2 

Hold 
Period 

 
Gross 
IRR3 

Woodlands 04/03-05/06 Hauppauge, NY $ 16.90 $ 5.00 $    6.48 37 mo. 9.9 % 
Office Park         
The Ashford 11/09-09/11 Atlanta, GA $ 19.75 $ 2.04 $    4.19 23 mo. 47.9% 
Apartments        
Lynd Portfolio 
Subtotal4   $ 21.90     $ 6.34     $  12.09 36 mo. 17.5%     

  Mesa Ridge 12/08-03/11 San Antonio, TX $   6.55 $ 2.01 $    4.81 27 mo.  - 
  Apartments        
  Meadows 
 Apartments 02/08-10/11 Austin, TX $   3.45 $ 1.04 $    2.47 34 mo.  - 

  Stratford 
 Apartments 12/08-10/12 San Antonio, TX $ 11.90 $ 3.29 $    4.81 46 mo.  - 

Tech Ridge 02/10-08/12 Austin, TX $ 17.19 $ 6.03 $  13.17 30 mo. 42.5% 
Apartments        
Note 16 03/12-06/13 Nashville, TN $ 11.30 $ 1.42 $    2.51 15 mo. 53.1% 
Apartments        
Hillsboro 09/10-09/13 Nashville, TN $ 31.60 $ 3.90 $    8.56 36 mo. 33.1% 
Apartments        
Meadowmont 04/10-09/13 Chapel Hill, NC $ 37.00 $ 4.70 $  11.33 42 mo. 32.0% 
Apartments        
The Stratford 06/12-12/13 Cary, NC $ 20.30 $ 5.29 $    7.98 17 mo. 38.8% 
Apartments        
Arbor Terrace 05/11-03/14 Marietta, GA $ 15.50 $ 7.89 $  10.01 34 mo. 10.2% 
Apartments        
Creekside Village 03/10-03/14 Chattanooga, TN $ 14.25 $ 1.82 $    4.13 48 mo. 26.4% 
Apartment        
Landmark5 03/07-07/14 St. Louis, MO $ 26.03 $ 7.50 $    0.00 88 mo.  -24.5% 
Office Portfolio        
Estates at Perimeter 09/10-11/14 Augusta, GA $ 24.95 $ 1.93   $    2.41 50 mo. 6.5% 
Apartment        
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Grove at Waterford 04/12-11/14 Hendersonville, TN $ 27.88 $ 4.67 $    6.25 31 mo. 17.3% 
Apartment        
23Hundred Berry Hill 10/12-01/15 Nashville, TN $ 33.67 $ 4.44   $    8.35 27 mo. 59.4% 
Apartment        
Villas at Oak Crest 4/12-9/15 Chattanooga, TN $ 15.52  $ 2.90 $    3.73 41 mo. 15.5% 
Apartment        
North Park Towers 12/05-10/15 Southfield, MI $  36.90 $11.43 $    2.83 118 mo. -12.2% 
Apartment        
Artisan on 18th 06/13-10/15 Nashville, TN $ 22.30 $  1.00 $    2.12 28 mo. 35.2% 
Apartment        
Indian Springs 09/11-10/15 El Paso, TX $  12.35 $  2.74 $    2.69 49 mo. -0.5% 
Apartment        
Springhouse 12/09-08/16 Newport News, VA $  29.50 $6.89 $  16.56 80 mo. 17.40% 
Apartment        
Mesa Ridge 03/11-11/16 San Antonio, TX $10.94 $5.16 $    8.07 68 mo. 9.80% 
Apartment        
EOS 7/14-12/16 Orlando, FL $ 36.96 $ 11.09 $  19.63 30 mo. 41.20% 
Apartment        
Village Green 9/12-2/17 Ann Arbor, MI $ 58.00 $ 8.19 $    18.43 53 mo. 24.20% 
Apartment        
Lansbrook 3/14-4/17 Palm Harbor, FL $ 58.50 $ 16.51 $ 30.53 37 mo. 27.24% 
Apartment        
Fox Hill 4/15-4/17 Austin, TX $ 38.15 $ 11.92 $ 19.31 24 mo. 25.79% 
Apartment        
MDA City 12/12-6/17 Chicago, IL $ 54.87 $ 9.76 $ 22.68 54 mo. 24.26% 
Apartment        
CoHo House 7/14-11/17 Atlanta, GA $20.76 $5.29 $  6.67 41 mo. 8.12% 
Apartment        
Chace Lake Villas 6/12-12/17 Birmingham, AL $26.34 $12.23 $17.08 66 mo. 8.10% 
Apartment        
Alamance Reserve 1/14/-3/18 Burlington, NC $23.79 $11.09 $11.46 50 mo. 6.90% 
Apartment        
Total   $ 764.06 $ 179.12 $ 279.05 44 mo.  22.7% 

 

(1) All amounts shown represent 100% interests in each property, including portions owned by joint venture partners 
or syndication purchasers. 

(2) Figure represents total proceeds from distributions and net proceeds from sale. 
(3) Figure represents gross Internal Rate of Return based on total proceeds from distributions and net proceeds from 
sale, but before acquisition fees and dispositions fees (if any) and any securities offering-level fees and expenses.   
(4) The Mesa, Meadows, and Stratford were part of a portfolio purchase and because of the transaction structure, the 
IRR is reported on a portfolio basis. 
(5) Following a takeover of the portfolio’s major tenant, Anheuser Busch, TIC Owners for the Landmark properties 
consented to the appointment of a receiver for the property resulting in a foreclosure and a negative IRR.   

 Bluerock directly or indirectly contributed the necessary equity to acquire the properties, generally in 
conjunction with equity contributions from operating partners, for the private programs listed herein and the 
remaining portion was typically borrowed on a non-recourse basis with the properties purchased serving as collateral 
for the borrowings. The equity ultimately contributed by the incoming purchasers for the programs closed typically 
accounted for approximately 25% to 40% of the entity’s total capital. 

 Affiliates of Bluerock serve (or, in the case of the completed programs, served) as either property manager 
and/or asset manager for each of its programs.   
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In addition to these programs with similar investment objectives, a notes program sponsored by Bluerock 
offered notes to be issued by a limited liability company affiliated with Bluerock. The Issuer borrowed funds from 
purchasers, who invested in the Issuer’s notes. The Issuer in turn contributed the note offering proceeds to a 
subsidiary for investment in real estate or real estate-related debt and investments. Purchasers in the notes program 
made loans to the Issuer by investing in its notes, and did not acquire equity interests therein.  As of December 31, 
2009, Bluerock, through this notes program, had raised approximately $11.8 million from 179 purchasers. Including 
interest accrued through December 31, 2015, a total of approximately $7.5 million of those proceeds had been 
invested principally with other Affiliates of Bluerock.  In December 2015, the notes returned approximately 34% of 
investor’s capital, with further distributions expected in 2018.   

 
In April 2009, Bluerock formed BR Senior Secured Debenture Trust, LLC (“SSDT”) for the purpose of 

making first mortgage loans for financing the acquisition or development of real estate projects, including those in 
which Bluerock or its affiliates have an interest.  As of December 31, 2013, SSDT had issued approximately $9.1 
million in secured debentures to its purchasers.  On June 27, 2014, the program went full cycle and the SSDT 
returned $8.2 million of original investment capital plus interest for total distributions of approximately $10.4 
million. 

 
Adverse Business Developments  
 

Conditions in the general economy, including the global financial crisis and “Great Recession” of 2008-
2009, have adversely affected the financial and real estate markets, as well as certain of the private programs 
sponsored by Bluerock prior to that date.  The BR-North Park Towers property was purchased in December 2005.  
The BR-North Park Towers DST program’s property, located in Southfield, Michigan, reduced, and later suspended, 
investor distributions in September 2009, and December 2010, respectively, due to continued pressure from the 
weak Michigan economy and the deterioration of the domestic automobile manufacturing industry. In April 2013, 
the property’s mortgage loan was repaid at a discount, including through a recapitalization funded in part by certain 
Bluerock managers. The property was later refinanced and, in April 2014, was sold to the BR REIT at fair market 
value.  The Summit at Southpoint property was purchased in December 2006. The Summit at Southpoint TIC 
program reduced distributions in April 2009, from a 7.25% to a 1% cash yield, and were suspended altogether 
effective November 2013, in order to build necessary reserves for upcoming lease rollovers and associated tenant 
improvement and leasing commission expenses.  The Landmark portfolio was purchased in March 2007. The 
Landmark TIC program reduced distributions effective April 2012 from 7.50% to 1.0%, and were suspended 
altogether April 2013. In June 2013, Bluerock cooperated with TIC owners in the formation of a steering committee 
to seek to restructure the existing mortgage loan, which went into default the same month. In November 2013, 
Landmark’s TIC steering committee, at the request of the secured lender, consented to the appointment of a receiver 
for the property, and the portfolio was subsequently foreclosed without opposition by Landmark’s TIC steering 
committee.  The 1355 First Avenue luxury condo development property was purchased in June 2007.  The 1355 
First Avenue TIC program suspended investor distributions in August 2009, and, as a result of the lack of credit for 
construction financing following the global financial crisis and “Great Recession,” which led to a delay in the 
development of the project, undertook additional and dilutive interim capital raising efforts. In January 2013, the 
project closed $108 million in construction financing. Construction was completed in the fourth quarter of 2015. The 
project is over 70% sold out as condominiums. The BR Capital notes program suspended distributions as a result of 
its substantial investment in the 1355 First Avenue program listed above although based on projected performance 
of the 1355 First Avenue Project it is expected the investors in this note program will be paid in full. The Cummings 
Research Park I property was purchased in November 2007. The Cummings Research Park I TIC program reduced 
distributions from 6.75% to 1.0% effective March 2012, and further reduced to 0% effective June 2014 as a result of 
higher than expected vacancy as a result of a softening in the leasing market related to government defense spending 
cuts.  As of March 31, 2018, the property is 83% leased, and is not currently producing sufficient income to meet its 
monthly debt service (including reserves).  The Property’s mortgage was recently refinanced in December 2017 and 
is projected to have positive income after debt service in 2018. The Cummings Research Park II property was 
purchased in November 2007.  The Cummings Research Park II (“CRP II”) TIC program reduced distributions from 
6.75% to 1.0% effective March 2012, and further reduced to 0% effective August 2014 as a result of higher than 
expected vacancy as a result of a softening in the leasing market related to government defense spending cuts.  As 
the result of the loss of a major tenant, Bluerock in 2014 cooperated with CRP II TIC owners in the formation of a 
TIC steering committee to seek to refinance or restructure the existing capital structure, including the ground lease 
that encumbers all three Cummings Research Park TIC portfolios, and the mortgage loan encumbering the CRP II 
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portfolio.  The CRP II mortgage holder refused to cooperate and as of November 1, 2016 the property has been 
turned over to a receiver appointed by the special servicer.  On July 3, 2017, Substitute Plaintiff motioned for 
dismissal of action and termination of receivership appointed by the Court on October 28, 2016 contingent to (i) the 
completion of a foreclosure auction of the Portfolio, (ii) execution of the mortgage foreclosure deed, and (iii) the 
filing of such deed with the Court. Counsel for the Substitute Plaintiff notified the TICs on July 17, 2017 that the 
foreclosure auction was postponed to July 31, 2017.  Subsequently, counsel for the Substitute Plaintiff notified the 
TICs on September 19, 2017 that the foreclosure auction had been rescheduled to October 3, 2017.  Subsequently, 
counsel for the Substitute Plaintiff notified the TICs on October 3, 2017, that the foreclosure auction did not take 
place on October 3, 2017 and new auction date has been set. The Cummings Research Park III property was 
purchased in November 2007.  The Cummings Research Park III TIC programs reduced distributions from 6.75% to 
1.0% effective May 2013, and to 0% effective September 2015 as a result of higher than expected vacancy as a 
result of a softening in the leasing market related to government defense spending cuts and the uncertainty of tenant 
contracts and in order to build-up reserves for upcoming lease rollovers and associated tenant improvement and 
leasing commissions expenses. As of March 31, 2018, this property is 93% leased and it is currently generating 
sufficient income to cover monthly debt service and operating expenses.  The Town and Country property was 
purchased in June 2008.  The Town and Country DST program suspended distributions effective October 2010 in 
order to build necessary reserves for upcoming lease rollovers and associated tenant improvement and leasing 
commission expenses as required by the lender. After stabilizing the property at 97% occupancy, in June 2013 the 
property completed a refinancing that reduced debt expenses, and distributions were increased to 5.5% effective 
August 2013; effective January 2014, distributions were reduced to approximately 2.25% to offset increased 
reserves that need to be funded under the new refinancing. The BRL Indian Springs, LLC program reduced 
distributions from 7.48% cash yield to 3.50% effective May 2014 as a result of lower than budgeted occupancy 
levels.  The property was sold to a third-party buyer in October 2015 for $12.8 million vs. Investor’s gross purchase 
price of $12.35 million and after fees and expenses, investor received approximately 98% return on principal 
(including distributions), or a net loss of approximately 2%. The Plaza Gardens property was purchased in August 
2008. The Plaza Gardens DST program suspended distributions from a 6.0% cash yield effective May 2012, in order 
to build reserves due to lower than projected revenues and pending a loan refinance; in August 2014 the property 
successfully completed a mortgage refinancing and distributions were reset to 2% effective October 2014; effective 
April 2015, distributions were increased to 6%. Subsequently, in April 2017 the Property completed a conversion 
from an LLC to a DST loan refinance in order to preserve Code Section 1031 tax deferral options for Members and 
reduced distributions to 2% effective June 2017 in order to make necessary upgrades and repairs aimed at increasing 
the Property’s value. In February 2018, distributions were increased to 4%.  The Valley Townhomes property was 
purchased in September 2008. The Valley Townhomes DST program reduced distributions from a 6.0% to a 2.0% 
cash yield effective August 2010, in order to build reserves due to lower than projected revenues; in January 2013, 
distributions were increased to 3.5% as a result of improved operations; in April 2015 the property successfully 
completed a mortgage refinancing and distributions were increased to 6.5%.  The total return to investors under the 
foregoing programs will be lower than previously anticipated due to adverse market conditions.  
 

Purchasers of Interests will not acquire any interest in Bluerock’s programs discussed above.  
Further, you should not assume that Purchasers will experience returns, if any, comparable to those 
experienced by Purchasers in the prior Bluerock-sponsored programs. 

IN CONSIDERING THE PRIOR PERFORMANCE INFORMATION CONTAINED HEREIN, 
PROSPECTIVE PURCHASERS SHOULD BEAR IN MIND THAT PAST PERFORMANCE IS NOT 
INDICATIVE OF FUTURE RESULTS, AND THERE CAN BE NO ASSURANCE THAT COMPARABLE 
RESULTS WILL BE ACHIEVED IN THE FUTURE. 

IT IS ANTICIPATED THAT THE OPERATING RESULTS OF THE TRUST WILL BE 
SIGNIFICANTLY DIFFERENT THAN THOSE OF THE PRIOR BLUEROCK-SPONSORED 
PROGRAMS. 

 LIMITED FIDUCIARY AND OTHER DUTIES 
 

Delaware law permits the trust agreement of a DST to expand or restrict the duties (including fiduciary 
duties) of trustees, managers or other persons managing the business and affairs of a DST owed by the trustee to the 
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trust or its beneficial owners or owed by such managers or other persons to the trust, its beneficial owners or its 
trustees, other than the implied covenant of good faith and fair dealing. 

In the present case, the Trust Agreement will provide that the Trustee’s and the Manager’s duties, including 
fiduciary duties, and liabilities relating thereto to the Trust and the Beneficial Owners are limited to those duties 
(including fiduciary duties) expressly set forth in the Trust Agreement and the liabilities relating thereto.  These 
duties may be less than are applicable to other investments, such as a partnership, limited liability company or 
corporation.  Further, as a measure of protection for purposes of the contemplated Section 1031 Exchanges, the 
Trust Agreement will provide that the Beneficial Owners do not have any power to give direction to the Trustee, the 
Manager or any other person, and that any attempt to exercise power will not cause such Beneficial Owner to have 
duties (including fiduciary duties) or liabilities relating thereto, to the Trust or to any other Beneficial Owner.   

The Trust Agreement will further provide that neither the Trustee nor the Manager will be liable to the 
Beneficial Owners for certain acts or omissions performed or omitted by it except for acts or omissions arising out 
of willful misconduct, bad faith, fraud or gross negligence, and that the Beneficial Owners will indemnify the 
Trustee and the Manager and each of their directors, officers, employees, and agents for any liability suffered by 
them arising out of their activities in connection with the Trust, except for liabilities resulting from willful 
misconduct, bad faith, fraud or gross negligence, in the case of the Trustee, and fraud or gross negligence, in the 
case of the Manager.  See “Summary of the Trust Agreement.”  Accordingly, the Beneficial Owners may have a 
more limited right of action than would otherwise be the case, absent such provisions. 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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CONFLICTS OF INTEREST 

The structure and proposed method of operation with respect to this Offering creates certain inherent 
conflicts of interest between the Trust, the Beneficial Owners, the Sponsor and its affiliates.  Certain restrictions 
have been provided in the Trust Agreement that are designed to protect the interests of the Beneficial Owners in this 
regard.  Notwithstanding the foregoing, the Sponsor and its affiliates will be subject to various conflicts of interest 
arising out of their relationships with the Trust and Beneficial Owners. 

Competition with Affiliates 

The Sponsor and its affiliates are involved in the acquisition, development and management of real 
property and are facilitators of Section 1031 Exchanges.  Any affiliated entity, whether or not currently existing, 
could compete with the Trust and the Beneficial Owners in the sale or operation of the Property.  For example, the 
Sponsor or its affiliates may in the future own, finance or represent properties in the same market as the Property, 
which may compete for tenants with respect to the Property. 

Provision by Affiliates of Services to the Trust or to Persons Dealing With the Trust 

Neither the Sponsor nor any of its affiliates will be prohibited from providing services to, or otherwise 
dealing or doing business with, the Trust or Beneficial Owners or persons that deal with the Trust or Beneficial 
Owners, although no such services or activities (other than the services and activities disclosed in this 
Memorandum) are contemplated and any such services (if provided) must be at market terms. 

Competition for Sponsor’s Management Services 

The Sponsor believes that it will have sufficient time to discharge fully our responsibilities to the Trust and 
Beneficial Owners and to other business activities in which it is or may become involved.  However, the Sponsor 
and its affiliates (including Bluerock, BR REIT and TI+ Fund) are engaged in substantial other activities apart from 
their responsibilities under the Trust Agreement.  Accordingly, the Sponsor and its affiliates will devote only so 
much of their time to the business of the Trust as is reasonably required in their judgment.  The Sponsor and its 
affiliates will have conflicts of interest in allocating management time, services and functions among the properties 
held through this or any other program they may sponsor, as well as with other business ventures in which they are 
or may become involved. 

Management Internalization of Bluerock Residential Growth REIT, Inc. 

On August 4, 2017, BRG Manager, an affiliate of the Sponsor and the external manager of BRG, 
announced that BRG Manager and its principals had entered into an agreement with BRG to internalize the external 
management function of BRG provided by BRG Manager, subject to stockholder approval and other closing 
conditions.  Subsequently, the transaction was completed on October 31, 2017. On October 31, 2017, in connection 
with the closing of the Management Internalization, certain executive officers of the Sponsor and Bluerock, entered 
into employment agreements.  Although the employment agreements permit these executive officers to devote time 
to fulfill duties to Bluerock and its affiliates, including our Sponsor, so long as those duties and activities do not 
unreasonably interfere with the performance of their duties to BRG, the agreements require the executives to provide 
substantially all of their business time and attention to the performance of their duties to BRG.   

Further, as part of the Management Internalization, certain other personnel currently employed by Bluerock 
or its affiliates who provide services to our Sponsor and its programs, will become dedicated employees of BRG.  
Services of these employees will be provided by BRG to Bluerock and its affiliates, including our Sponsor and its 
programs, as required, under an administrative services agreement that will be entered into between BRG and 
Bluerock at the closing of the Management Internalization.  The administrative services agreement also requires 
certain personnel of Bluerock and its affiliates, who will remain employed with such entities following the 
Management Internalization, to provide services to BRG, as required.  Further, while the administrative services 
agreement provides for continued services to the Sponsor, the agreement has a term of one year from the closing of 
the Management Internalization, subject to earlier termination by BRG, and may only be renewed by BRG. After the 
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term expires, BRG would not be required to provide its personnel to Bluerock or its affiliates, including our 
Sponsor.   

The executives and other personnel of the BRG believe that they will have sufficient time to discharge fully 
their responsibilities to the Trust and Beneficial Owners and to other business activities in which they are or may 
become involved. However, although the Management Internalization has been structured to permit the executives 
and other personnel currently employed by Bluerock and its affiliates to continue providing services to Bluerock and 
its affiliates following the closing of the Management Internalization, it is possible that such executives and 
personnel will not be able to dedicate sufficient time and attention to the Sponsor and its programs because of their 
contractual and fiduciary responsibilities to BRG or because of the termination of the administrative services 
agreement.  If the Sponsor’s executive officers or other personnel were not able to dedicate sufficient time and 
attention to the business of the Sponsor, including the syndication and operation of the Trust, the performance of the 
Trust could be adversely affected and Investors could experience losses in their investment in the Interests. 

Compensation and Reimbursements Irrespective of Property Profitability 

The Sponsor and its affiliates will receive certain compensation from the Trust for services rendered 
regardless of whether rent is paid to the Trust.  See “Estimated Use of Proceeds” and “Compensation and Fees” in 
this Memorandum. 

Sale of the Property 

If the Manager decides to sell the Property, the Property Manager, Sponsor or its affiliates may be paid 
Disposition Fees or other fees and compensation on the sale of the Property.  The right to receive or participate in 
Disposition Fees or other fees and compensation may provide the Sponsor, an affiliate of the Property Manager, 
with an incentive to encourage a sale of the Property at a time that is not optimal for, or on terms that are not 
advantageous to, the Trust or the Beneficial Owners. 

Ownership of Interests 

The Sponsor or its affiliates may elect to acquire or retain a portion of the Interests or to sell or transfer 
Interests to persons who are related to it, including employees or persons who have other relationships with it or its 
affiliates.  In such event, although the rights of Beneficial Owners are extremely limited under the terms of the Trust 
Agreement, the interests of the Sponsor and its affiliates (or other closely connected parties) as Beneficial Owners 
may not be aligned with those of the Trust or other Beneficial Owners.  Further, in the event of a Transfer 
Distribution, Beneficial Owners who were affiliates of the Sponsor could control the Springing LLC as members. 

 

[BALANCE OF PAGE LEFT INTENTIONALLY BLANK] 
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SUMMARY OF MASTER LEASE 

The Property will be leased by the Trust to the Master Tenant pursuant to the Master Lease, a draft copy of 
which is attached to this Memorandum as Exhibit A.  If the terms of the final Master Lease that is entered into on 
the Closing Date differ materially from those in Exhibit A, such differences will be disclosed in the Closing 
Supplement. The Master Lease will, with certain exceptions regarding Landlord Costs, an “absolute net” lease 
allocating to the Master Tenant all expenses and debt service associated with the operation of the Property.  The 
Master Tenant will operate the Property and will be entitled to retain any positive difference between the Property’s 
operating cash flow and the Master Lease payments, which include but are not limited to the payments due on behalf 
of the Trust under the Loan Documents.  Likewise, the Master Tenant will bear the risk of any cash shortfalls 
between the net operating cash flow, after certain mandatory payments, and the payments required under the Master 
Lease, provided it may defer a portion of the monthly Additional Rent and annual Supplemental Rent as further 
described below.  The following is merely a summary of some of the significant provisions of the Master Lease and 
is qualified in its entirety by the full text thereof. 

Term 

The Master Lease will commence on the date of the Acquisition Closing, and it is anticipated that it will 
continue for a base term expiring September 30, 2028, unless sooner terminated pursuant to the terms of the Master 
Lease. 

Base Rent, Additional Rent and Supplemental Rent 

The following Rent will be due under the Master Lease on a monthly basis: (1) Base Rent in an amount 
equal to certain debt service payments including principal and interest payments and necessary deposits into all 
Lender-required reserve funds; (2) Additional Rent in an amount equal to the amount by which the gross revenues 
exceed the Additional Rent Breakpoint (as defined in the Master Lease and set forth in the table below) up to a 
maximum annual ceiling; and (3) when Base Rent and Additional Rent have been fully paid, an amount equal to 
90% of the amount by which annual gross revenues exceed the Supplemental Rent Breakpoint (as defined in the 
Master Lease and set forth in the table below).  The difference between the Base Rent and the Additional Rent 
Breakpoint for the Property for a given month, if any, after taking into account any expenses of the Property, will 
inure to the benefit of the Master Tenant and will not be available for distributions to the Trust or the Purchasers. 
 

Additionally, the Master Lease will set forth projections for certain uncontrollable costs with respect to the 
Property (the “Projected Uncontrollable Costs”); in the event that (a) the Projected Uncontrollable Costs for any 
calendar year exceed the actual uncontrollable costs, Master Tenant is required to pay the Trust the amount of such 
excess; and (b) the actual uncontrollable costs for any calendar year exceed the Projected Uncontrollable Costs, 
Master Tenant is responsible for the payment of such excess, but is entitled to a reimbursement by offsetting such 
amount against monthly Additional Rent and (if necessary) annual Supplemental Rent. 
 

The monthly Base Rent and breakpoints and ceilings for the calculation of monthly Additional Rent and 
annual Supplemental Rent are specified in Exhibit A to the Master Lease, replicated below:  

Lease Period Base Rent Gross Revenue 
Additional Rent 

Breakpoint 

Additional Rent Annual 
Maximum 

Gross Revenue 
Supplemental Rent 

Breakpoint 

Projected 
Supplemental 
Rent 

2018 (6 months) $875,349 $1,786,000 $803,500 $2,590,000 $4,543 
2019 $1,736,427 $3,879,000 $1,067,000 $5,549,000 $40,198 
2020 $1,741,184 $4,000,000 $1,067,000 $5,689,000 $109,571 
2021 $1,736,427 $4,080,000 $1,067,000 $5,813,000 $154,861 
2022 $1,736,427 $4,160,000 $1,067,000 $5,893,000 $244,458 
2023 $2,023,011 $4,530,000 $1,067,000 $6,212,000 $123,802 
2024 $2,323,867 $4,840,000 $1,067,000 $6,491,000 $44,140 
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2025 $2,323,867 $4,950,000 $1,067,000 $6,651,000 $76,722 
2026 $2,323,867 $5,040,000 $1,067,000 $6,773,000 $148,800 
2027 $2,323,867 $5,130,000 $1,067,000 $6,863,000 $255,135 

2028 (6 months) $1,161,933 $2,630,000 $803,500 $3,496,000 $165,995 
 
 

If the Property’s operating cash flow for a period is insufficient to pay all of the associated expenses of the 
Property (not including the Asset Management Fee) and the full monthly Base Rent (as defined in the Master 
Lease), then in such event, the Master Tenant may defer the payment of a portion of the monthly Additional Rent 
and annual Supplemental Rent due under the Master Lease until cash flow becomes available to pay such shortfall 
amounts or upon disposition of the Property.  Additionally, the Property Manager may elect to be paid less than the 
full amount of the Asset Management Fee to which it is entitled under the Property Management Agreement, in 
which event the Property Manager may also elect to defer or accrue such amounts, without interest, to be paid at a 
later point in time.  Deferral of rent may cause the Beneficial Owners to recognize taxable income prior to the time 
rent is actually paid to them.  See “Federal Income Tax Consequences - Section 467 Rent Allocation.” 

 
Impositions 

Under the Master Lease, the Master Tenant will be required to pay certain ancillary fees and costs related to 
the Mortgage (excluding certain fees and costs), and all taxes (including all real property taxes and personal property 
taxes), assessments, utilities not paid for by the tenants of the Property, excises, levies, license and permit fees and 
other government impositions and charges attributable to or assessed against the Property (collectively, the 
“Impositions”). 

 
Maintenance and Repair; Alterations 

The Trust will be responsible for any expenses incurred to make repairs to maintain the Property and for 
capital expenditures (as determined under generally accepted accounting principles) with respect to (1) repairs and 
replacements of the structure, foundations, roofs, exterior walls, parking lots and improvements to meet the needs of 
tenants; (2) leasing commissions; (3) certain hazardous substances costs; (4) any repairs identified in the PCA, or 
similar engineering report, performed in connection with the acquisition of the Property (including minor deferred 
maintenance or immediate needs for repairs); and (5) other improvements or replacements to the Property that 
would be considered capital expenditures or are required by law.  Other than the Landlord Costs as defined in the 
Master Lease, the Master Tenant will be solely responsible for all other costs and expenses associated with the 
management and operation of the Property (“Property Expenses”). 

The Master Tenant will be permitted to make structural and non-structural alterations to the Property in its 
sole discretion, and at its sole cost and expense (other than Landlord Costs, which will be at the Trust’s expense), 
provided that (i) all permits and authorizations of all municipal departments and subdivisions have been obtained; 
(ii) the alterations do not materially decrease the value of the Property, result in a material change in the usefulness 
of the Property for its intended use or violate the terms of a lease with a tenant of the Property; (iii) the alterations 
are made promptly and in a good workmanlike manner in compliance with all permits and authorizations; (iv) the 
cost of the alterations will be promptly paid by the Master Tenant so that the Property is at all times free and clear of 
any liens and/or encumbrances; (v) the alterations will be and become the property of the Trust upon termination of 
the Master Lease; (vi) the alterations will comply with the terms of the Loan; and (vii) certain levels of insurance 
will be obtained in connection with the alterations. 

If the Master Tenant makes any changes or alterations to the Property that constitute more than minor, non-
structural modifications, the Master Tenant must, prior to making such changes or alterations, (1) provide 30 days’ 
advance written notice to the Trust setting forth the details of such alterations so that the Trust may effectuate a 
Transfer Distribution, if necessary, or (2) execute an agreement with the Trust to the effect that, at the end of the 
Master Lease term, the Master Tenant will restore the Property to a condition substantially the same as the condition 
of the Property at the beginning of the Master Lease term. 
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Damage or Destruction; Condemnation 

The Master Tenant will be obligated to repair any material casualty to the Property, at the Master Tenant’s 
expense and, subject to the Loan Documents, is entitled to receive any insurance proceeds made available for such 
repair of the Property.  If the proceeds from any casualty insurance are insufficient to complete the repairs, the 
Master Tenant is obliged to fund any excess required to complete such repairs (other than capital improvements that 
are Landlord Costs and certain costs (i) attributable to the negligence or willful misconduct of the Trust or its agents; 
(ii) incurred when the Trust or its agents have taken control or possession of the Property; or (iii) incurred after the 
expiration of the Master Lease (collectively, the “Trust Costs”)).  To the extent the proceeds from any casualty 
insurance exceed the cost to complete the repairs, the Master Tenant will be entitled to retain the difference, less any 
funds attributable to Trust Costs.  If a casualty occurs within the last twelve months of the term of the Master Lease, 
and the casualty affects more than 50% of the Property, the Master Tenant may elect to terminate the Master Lease 
and not restore the Property, unless otherwise prohibited by the Loan.  If the Master Lease is terminated pursuant to 
a casualty, then Rent will be pro-rated to the date of termination.  If some or all of the Property cannot be restored, 
but the Master Tenant does not terminate the Master Lease, the monthly Additional Rent and annual Supplemental 
Rent will be reduced by an amount reasonably determined by the Trust and the Master Tenant. 

Upon a total taking of the Property through a condemnation, the Master Lease will terminate and the 
Additional Rent will be apportioned and paid to the date of the taking.  In the case of a taking of less than all of the 
Property, the Trust (subject to the Loan Documents) will be entitled to receive the entire award for such taking.  
Upon a taking of less than all of the Property, the Master Tenant may terminate the Master Lease if the taking 
renders the remaining portion of the Property unsuitable for the Master Tenant’s use or the Master Tenant 
determines that it cannot complete a restoration for an amount that is less than or equal to the proceeds of the taking 
(provided, however, that if there are at least twelve months remaining on the term of the Master Lease, the Trust 
may agree to pay the excess expenses of restoration and, in turn, the Master Lease will not terminate and the Master 
Tenant will undertake such restoration).  If the Master Lease is not terminated, the Master Tenant must proceed to 
restore the Property, provided, that the Trust must make any condemnation award proceeds available to the Master 
Tenant.  If the Master Lease is not terminated and restoration has been undertaken by the Master Tenant, the 
Additional Rent and Supplemental Rent are required to be reduced by an amount reasonably determined by the Trust 
and the Master Tenant commencing from the date of the taking.   

Termination Rights 

Other than the termination rights discussed above in connection with a casualty or a taking, the Master 
Lease will terminate in the event that all or substantially all of the Property is sold or transferred by the Trust in one 
transaction.  Such termination will occur immediately after the sale.  The Master Lease will survive, however, in the 
event of a Transfer Distribution. 

Assignment and Subletting 

The Master Tenant may not sell, assign, transfer, mortgage, pledge or otherwise dispose of the Master 
Lease or any interest of the Master Tenant in the Master Lease, except with the prior written consent of the Trust.  
The Master Tenant may sublet the whole or any portion of the Property without the necessity of obtaining the prior 
consent of the Trust; provided, however, that no such sublease will be valid unless it complies with the provisions 
set forth in the Master Lease.  An assignment or sublease will not release the Master Tenant from its obligations 
under the Master Lease.  Notwithstanding the foregoing, the Master Lease allows and permits the Master Tenant to 
enter into sublease arrangements with end-user tenants at the Property. 

Subordination Agreement 

In connection with the Loan Documents, the Lender will require the Trust and the Master Tenant to enter 
into the Subordination Agreement, pursuant to which the Trust and the Master Tenant subordinated their rights in 
and to the Master Lease to the Mortgage and provided for collateral assignment to the Lender of all of the 
underlying leases, rents and occupancy rights.  In addition, a default under the Master Lease will constitute a default 
under the Loan Documents. 
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Default/Remedies 

 The Master Tenant will default under the Master Lease, subject to certain applicable cure rights, in the 
event of: (i) Master Tenant’s failure to pay any monthly installment of Base Rent or Additional Rent (subject to its 
right to defer payment of monthly Additional Rent and annual Supplemental Rent); (ii) Master Tenant’s failure to 
comply with or observe any other term or condition of the Master Lease or any breach of a material representation 
or warranty made by the Master Tenant; (iii) a taking of the Master Tenant’s leasehold interest or other process of 
law; (iv) the filing of a voluntary petition in bankruptcy by the Master Tenant,  the adjudication of its bankruptcy or 
insolvency, the filing by the Master Tenant of a petition in bankruptcy or its acquiescence to the appointment of a 
trustee or a receiver for it; (v) the levy on the Master Lease or any other agreement of the Master Tenant under any 
attachment or execution; (vi) the institution of a proceeding, or entrance of a final court order, for the Master 
Tenant’s dissolution; (vii) Master Tenant makes a general assignment, or takes other action, for the benefit of 
creditors; or (viii) Master Tenant violates the Loan Documents. 

 If the Master Tenant defaults under the Master Lease, past all applicable cure periods, the Trust may 
(i) terminate the Master Lease (with 10 days’ notice); (ii) with 10 days’ notice, but without terminating the Master 
Lease, terminate the Master Tenant’s right to occupy the Property and re-enter and take possession of the Property; 
(iii) enter the Property and take any action required of the Master Tenant under the Master Lease, for which the 
Master Tenant is required to reimburse the Trust for its expenses; (iv) upon termination of the Master Lease, if the 
Master Tenant has not vacated, treat the Master Tenant as a holdover, month-to-month tenant for which Master 
Tenant is required to pay 125% Rent;  and (v) exercise all other remedies available at law or in equity. 

Indemnification 

The Master Tenant will indemnify the Trust, and its officers, directors, trustees, employees, and beneficial 
interest holders, including the Purchasers from claims, damages, losses and expenses, including reasonable 
attorneys’ fees, incurred or asserted against the Trust by reason of the Master Tenant’s gross negligence, willful 
misconduct, fraud, or breach of the Master Lease.  The Master Tenant will also indemnify the Trust for any 
payments it is required to make in respect of any non-recourse carve-outs under the Loan Documents, if such 
payments are caused by: (i) Master Tenant’s fraud, willful misconduct or misappropriation, (ii) Master Tenant’s 
commission of a criminal act, (iii) the misapplication of Property funds by the Master Tenant, and (iv) damage or 
destruction to the Property caused by Master Tenant’s gross negligence. 
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SUMMARY OF THE TRUST AGREEMENT 

General 

The Trust will be the owner of the Property.  The Purchasers will acquire their Interests in the Trust subject 
to the Trust Agreement, and will thereupon become Beneficial Owners of the Trust.  The rights and obligations of 
the Beneficial Owners will be governed by the Trust Agreement. 

The following is a summary of some of the significant provisions of the Trust Agreement and of the 
Springing LLC’s Limited Liability Company Operating Agreement.  This summary is qualified in its entirety by 
reference to the full text of such agreements.  Each prospective Purchaser should carefully review the entire 
Trust Agreement before investing.  A draft copy of the Trust Agreement is attached as Exhibit B of this 
Memorandum.  If the terms of the final Trust Agreement that is entered into on the Closing Date differ 
materially from those in the attached draft, such differences will be disclosed in the Closing Supplement. 

Summary of Certain Provisions of the Trust Agreement 

Purchasers As Beneficial Owners; Trust’s Use of Proceeds  

Pursuant to this Offering, the Trust is offering Class 1 Beneficial Interests for sale to prospective 
Purchasers.  As Class 1 Beneficial Interests are sold to Purchasers, up to 99.0% of the Depositor’s Class 2 Beneficial 
Interests will be redeemed by the Trust on a one-for-one basis until the Maximum Offering Amount has been 
achieved and all Class 1 Beneficial Interests have been sold. 
 

The Trust will retain and utilize the first $650,000 of the net proceeds received by the Trust from the sale of 
Class 1 Beneficial Interests to fund the Supplemental Trust Reserve.  The net proceeds thereafter will be used by the 
Trust, in accordance with the Trust Agreement, to repay the Bridge Financing including Carry Costs.  Thereafter, the 
Trust will retain and utilize any remaining net proceeds to fund any reimbursements, compensation and fees owed to 
the Sponsor and/or its affiliates in connection with the Offering, including reimbursement of amounts contributed by 
the Depositor on account of the Acquisition Fee, if applicable.  With regard to the above, the “net proceeds” from 
the sale of Class 1 Beneficial Interests will be equal to the purchase price of each Class 1 Beneficial Interest, less the 
Sales Commissions, Marketing/Due Diligence Expense Allowances, Managing Broker-Dealer Fee and Organization 
and Offering Expenses allocable to each such sale.  See “Estimated Use of Proceeds” and “Compensation and Fees.” 
 
Term 
 

The Trust will terminate upon the first to occur of (i) a sale of the Property or (ii) a Transfer Distribution of 
the Property.  The death, incapacity, dissolution, termination or bankruptcy of the Trustee, the Manager or any 
Beneficial Owner will not result in the termination or dissolution of the Trust. 
 
The Trustee 
 

Delaware Trust Company, has been appointed as the Trustee of the Trust.  The Trustee will hold the 
Property in trust for the benefit of the Beneficial Owners.  The Trustee will only have the limited powers and 
authority specified in the Trust Agreement.  The Trustee will take such actions as may be directed in writing by the 
Manager, provided however, the Trustee will not be permitted or required to take any action that is contrary to the 
Trust Agreement or applicable law.  The Trustee will have no duty to take any action except as expressly provided 
for in the Trust Agreement. 

The Trustee will receive compensation for its services under the Trust Agreement and will be reimbursed 
for out-of-pocket expenses, fees and disbursements, counsel fees and expenses.  The Trustee may resign at any time 
by giving at least 60 days’ prior written notice to the Manager.  The Beneficial Owners will indemnify the Trustee 
for all actions taken on behalf of the Trust except for willful misconduct, bad faith, fraud or gross negligence of the 
Trustee.  The Manager may remove the Trustee at any time, but only for the willful misconduct, bad faith, fraud or 
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gross negligence of the Trustee; provided that the Manager may not remove the Trustee without the consent of the 
Lender while the Loan is outstanding. 

The Manager 

BR Axis West DST Manager, LLC, an affiliate of the Sponsor, will serve as the Manager of the Trust.  The 
Manager will have the power and authority to manage the limited investment activities and affairs of the Trust as 
permitted under the Trust Agreement; provided, that the Manager will have no power to engage on behalf of the 
Trust in activities in which the Trust could not engage directly, and all of the Manager’s power and authority is 
limited to the extent such powers and authority is materially consistent with the powers and authority conferred upon 
the trustee in Revenue Ruling 2004-86.  The Manager will have the primary responsibility for performing the 
administrative actions set forth in the Trust Agreement, including collecting rents and making distributions.  The 
Manager will be authorized to execute and deliver, and cause the Trust to perform its obligations under transaction 
documents to which the Trust becomes a party.  The Manager will have the sole discretion to determine when it is 
appropriate to sell the Property. 

The Manager may (but is not anticipated to) receive fees for its services under the Trust Agreement.  The 
Manager may resign at any time by giving at least 30 days’ prior written notice to the Trustee.  The Trust will 
indemnify the Manager for all actions taken on behalf of a Trust except for fraud or gross negligence of the 
Manager.  The Manager will not have any liability to any person except for its own fraud or gross negligence.  
Subject to the next sentence, the Trustee may either (1) limit the duties of the Manager under the Trust Agreement, 
or (2) remove the Manager at any time, but only for the fraud or gross negligence of the Manager which causes 
material damage to, or diminution in value of, the Property.  If any portion of the Loan remains outstanding, the 
Lender must consent to the Trustee’s removal of the Manager or to any limitation of the Manager’s duties. 

Except as expressly provided in the Trust Agreement or other transaction documents contemplated thereby, 
the Manager will not have any duties or obligations with respect to the Trust, the Trust Agreement or other 
transactional documents contemplated therein.  Notwithstanding the foregoing, following the issuance of a 
conversion notice, which will occur prior to the Initial Closing of Class 1 Beneficial Interests, the Trustee will have 
no ability to take any action that would cause the Trust to cease to qualify as an investment trust within the meaning 
of Treasury Regulations Section 301.7701-4(c).  The Manager will keep customary and appropriate books and 
records relating to the Trust and the Property. 

Power of Trustee and Manager 

The Trust Agreement will expressly prohibit the Trustee and the Manager from taking a number of actions, 
including the following: (a) selling, transferring or exchanging the Property except as required or permitted under 
the Trust Agreement; (b) reinvesting any monies of the Trust, except to make permitted modifications or repairs to 
the Property or in short-term liquid assets; (c) renegotiating the terms of the Loan or entering into new financing; 
(d) renegotiating the Master Lease on the Property or entering into new leases, except in the case of the Master 
Tenant’s bankruptcy or insolvency; (e) making modifications to the Property (other than minor non-structural 
modifications) unless required by law; (f) accepting any capital from a Beneficial Owner (other than capital from a 
Purchaser that will be used to pay the fees, costs and expenses of the offer and sale of the Class 1 Beneficial 
Interests, fund initial reserves or repurchase up to 99.0% of the Depositor’s Class 2 Beneficial Interests and thereby 
reduce the Depositor’s ownership interest, as discussed above); or (g) taking any other action that in the reasoned 
opinion of Tax Counsel to the Trust should cause the Trust to be treated as a business entity for federal income tax 
purposes if the effect would be that such action or actions would constitute a power under the Trust Agreement to 
“vary the investment of the certificate holders” under applicable tax law. 

As a result, the Trust may be required to effectuate a Transfer Distribution in order to take any of the above 
actions which may be necessary, in the Manager’s sole discretion, to preserve and protect the Property.  While the 
Property will remain subject to the Loan after any such Transfer Distribution, the Beneficial Owners will no longer 
be considered to own, for U.S. federal income tax purposes, a direct ownership interest in the Property.  Instead, the 
Beneficial Owners will become members in the Springing LLC, which will then own the Property.  The Manager (or 
an affiliate of the Manager), will be the manager of the Springing LLC.  See “Summary of Certain Provisions of the 
“Springing LLC” Limited Liability Company Operating Agreement” below. 
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Transfer Rights; Right of First Refusal  

The Beneficial Owners’ right to transfer or assign their Interests will be subject to Section 6.4 of the Trust 
Agreement.  In addition, except in certain limited circumstances, any selling Beneficial Owner must allow the 
Manager and the other Beneficial Owners the right of first refusal to purchase the Interest it is seeking to sell.  Upon 
receipt by a selling Beneficial Owner (a “Selling Beneficial Owner”) of a third-party offer to purchase the Interest 
held by the Selling Beneficial Owner (the “Offered Interest”) or any right to control the Selling Beneficial Owner, 
the Selling Beneficial Owner must provide the Manager notice and a copy of the third-party offer (the “ROFR 
Notice”).  The Manager will then provide a copy of the ROFR Notice to each of the other Beneficial Owners listed 
in the Trust ownership records (the “Non-Selling Beneficial Owners”) within 10 days after the Manager’s receipt of 
the ROFR Notice.  The Non-Selling Beneficial Owners will have the right, but not the obligation, within 30 days of 
the Manager’s receipt of the ROFR Notice, to elect to purchase the Offered Interest for the price and upon the terms 
and conditions contained in the third-party offer, reduced by any broker’s fees or commissions payable in 
connection with a sale pursuant to the third-party offer.  The Offered Interest will be sold to participating Non-
Selling Beneficial Owners on a pro rata basis according to their ownership interest.  If no Non-Selling Beneficial 
Owners elect to participate, then the Manager or its designee will have a further 10 business days to elect to 
purchase the Offered Interest, and if it does not, the Selling Beneficial Owner may sell pursuant to the third-party 
offer.  If the person who made the third-party offer does not purchase the Offered Interest, then the Offered Interest 
may not be sold unless and until the Non-Selling Beneficial Owners have been given a new opportunity to accept 
any new or revised third-party offer (in accordance with the procedure described above).  Any sale or conveyance of 
an Offered Interest that fails to comply with these provisions will be null, void and ineffectual, and will not bind the 
Trust or any other Beneficial Owners with respect to a purported transferee.  Further, in connection with any transfer 
that violates the right of first refusal, the Trust may enforce the right of first refusal by injunction, specific 
performance or other equitable relief, and both the Selling Beneficial Owner and the purported transferee will be 
jointly and severally responsible to reimburse the Trust, the Manager and the Trustee for all of their attorney fees 
and other costs and expenses incurred in connection with enforcing the right of first refusal or any such remedial 
action or legal proceeding. 

Any transferee will take such Interest subject to the Trust Agreement, and will become a Beneficial Owner 
only upon written acceptance and adoption of the Trust Agreement.  Each Beneficial Owner will be responsible for 
compliance with applicable securities laws with respect to any sale of his or her Interest. 

Waivers 

Except as expressly provided in the Trust Agreement, no Beneficial Owner (i) will have an interest in the 
Property or (ii) will have any right to demand and receive from the Trust an in-kind distribution of the Property or 
any portion thereof.  Each Beneficial Owner will expressly waive any right, if any, under the DST Act to seek a 
judicial dissolution of the Trust, to terminate the Trust or, to the fullest extent permit by law, to partition the 
Property.  In addition, each Beneficial Owner will expressly waive any right, to the fullest extent permitted by law, 
to file a petition in bankruptcy on behalf of the Trust or take any action that consents to, aides, supports, solicits or 
otherwise cooperates in the filing of an involuntary bankruptcy proceeding involving the Trust. 

Distributions 

The Manager will distribute all available cash to the Beneficial Owners on a monthly basis, after paying or 
reimbursing the Manager for any reasonable fees or expenses paid by the Manager on behalf of the Trust and 
reserving and retaining such additional amounts as the Manager determines are necessary to pay anticipated ordinary 
current and future Trust expenses.  The Trust’s reserves, to the extent they are controlled by the Trust, will be 
invested by the Manager only in short-term obligations of (or guaranteed by) the United States, or any agency or 
instrumentality thereof and in certificates of deposit or interest-bearing bank accounts of banks or trust companies.  
The Manager will furnish reports annually to the Beneficial Owners as to the receipts, expenses and reserves of the 
Trust. 
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Termination of the Trust to Protect the Property; Transfer Distribution 

Subject to the terms and conditions of the Loan Documents, if the Manager determines that (a) the Master 
Tenant is insolvent or has failed to timely pay the full rent due under the Lease after the expiration of any applicable 
notice and cure provisions in the Master Lease (not including any permitted deferral of rent due pursuant to 
Section 4.2 of the Master Lease), (b) the Trust Estate is in jeopardy of being lost due to a default or imminent default 
on the Loan, and in either case the Manager is prohibited from acting pursuant to Section 3.3 of the Trust 
Agreement, (c) the Master Tenant files for bankruptcy, seeks appointment of a receiver, makes an assignment for the 
benefit of its creditors or there occurs any similar event, (d) the Loan will commence hyper-amortization within 90 
days under which all cash flow from the Property would need to be utilized to pay down the principal and interest on 
the Loan, (e) the Trust is otherwise terminated in violation of Section 3.3(c) of the Trust Agreement, (f) the Manager 
needs to take, but is precluded from taking, one of the actions enumerated in Section 3.3(c) of the Trust Agreement 
and the Manager determines in writing that dissolution of the Trust is necessary and appropriate to preserve and 
protect the Trust Estate for the benefit of the Beneficial Owners, or (g) the Trust is otherwise terminated or dissolved 
without the consent of Lender, then, in any such case, the Manager will transfer title to the assets comprising the 
Trust Estate to the Springing LLC, a newly-formed Delaware limited liability company that has a limited liability 
company operating agreement substantially similar to the form thereof attached to the Trust Agreement (which is 
Exhibit B to this Memorandum).  As part of the Transfer Distribution, the Manager will cause the membership 
interests in the Springing LLC to be distributed to all beneficial owners of the Trust in proportion to their ownership 
interests immediately prior to the dissolution of the Trust, in complete satisfaction of their beneficial interests and 
their beneficial ownership certificates, in order to consummate the dissolution of the Trust.   

If a determination has been made to make a Transfer Distribution, the Manager may, in its discretion and 
upon advice of counsel, utilize such other form of transaction (including, without limitation, a conversion of the 
Trust into a limited liability company if then permitted by applicable law) to accomplish the transaction 
contemplated by the Manager pursuant to the Transfer Distribution (which other form of transaction will only 
require the approval of the Manager and will not require the approval of any Beneficial Owners or the Trustee), 
provided that such alternative form of transaction is entered into to preserve and protect the Trust Estate for the 
benefit of the Beneficial Owners and is otherwise in compliance with the Statutory Trust Act.  See below “Summary 
of Certain Provisions of “Springing LLC” Limited Liability Company Operating Agreement”. 

Sale of the Property 

Pursuant to Section 2806(b)(3) of the Statutory Trust Act, the Manager will sell the Trust Estate upon its 
determination (in its sole discretion) that a sale of the Trust Estate is appropriate.  However, absent unusual 
circumstances, it is anticipated that the Trust will hold the Trust Estate for at least two years.  The Manager will be 
responsible for (i) determining the fair market value of the Property, (ii) providing notice to the Trustee of the sale of 
the Trust Estate and (iii) conducting the sale of the Trust Estate on behalf of the Trust under commercially 
reasonable terms and executing such documents and instruments required to be executed by the Trust to affect such 
sale (Manager will also provide to the Trustee in execution form any documents and instruments required to be 
executed by the Trustee to affect such sale).  The Manager (and the Trustee, if necessary) will take all reasonable 
action that would seek to enable the sale to qualify, with respect to each Beneficial Owner, as a like-kind exchange 
within the meaning of Code Section 1031.  After paying all amounts due to the Trustee and the Lender, if any, the 
Manager will distribute the balance of the proceeds (net of any closing costs payable by the Trust including any fee 
due to the Manager) to the Beneficial Owners.   

The Manager will receive a disposition fee from the Trust equal to 3.5% of the gross proceeds of the sale, 
exchange or other disposition of the Property (the “Disposition Fee”) from which it will pay all sales commissions 
payable to any third-party broker in connection with the sale, such that the aggregate amount of the Disposition Fee 
plus the third-party brokerage commission does not exceed 3.5% of the gross sales price of the Property.  

Restriction of Certain Rights 

Beneficiaries of a DST have rights to certain information from the Trust under the DST Act.  In prior 
investment programs of the Sponsor, including prior DST programs, small minority investors have attempted to use 
certain of these statutory information rights to seek to ‘greenmail’ the Trust and to otherwise adversely affect the 
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interests of legitimate investors in the investment program.  Therefore, the Sponsor has determined it to be in the 
best interest of the program to eliminate the statutory information rights in favor of the following: 

• The Manager will furnish annual reports to investors regarding rent received from the Master Tenant, Trust 
expenses, the amount of Trust reserves and the amount of distributions made by the Trust to Beneficial 
Owners; 

• Beneficial Owners may, on written demand to the Manager, once a quarter receive a copy of the Trust 
Agreement (with all Beneficial Owner identifying information redacted) and a copy of the Certificate of 
Trust; and 

• Beneficial Owners have no further informational rights, including no right to receive any list of the other 
Beneficial Owners or any of their contact information. 

In addition, the Trust Agreement eliminates certain liabilities and duties of the Manager except as expressly 
set forth in the Trust Agreement; provided, however, no provision in the Trust Agreement is intended to or will 
operate to eliminate the implied covenant of good faith and fair dealing. 

 
Tax Status of the Trust 

 
The Trust Agreement provides that the Trust is intended to qualify as an “investment trust” and a “grantor 

trust” for federal income tax purposes, and not as a partnership or other business entity.  Thus, although the Trust is 
respected as a separate entity for state law purposes, each Purchaser should be treated as owning a direct interest in 
the Property for purposes of Code Section 1031.  See “Federal Income Tax Consequences.”  Each Purchaser will be 
required to report his, her or its Interests in the Trust in a manner that is consistent with the foregoing. 
 

Summary of Certain Provisions of 
“Springing LLC” Limited Liability Company Operating Agreement 

 
The following is a summary of some of the more significant provisions of the Limited Liability Company 

Operating Agreement of the Springing LLC (the “Springing LLC Operating Agreement”) to be entered into upon a 
Transfer Distribution.  A form of the Springing LLC Operating Agreement is attached to the Trust Agreement 
(which is Exhibit B to this Memorandum) and should be referred to for a complete statement of the rights and 
obligations of its members.  The following is merely a summary of the terms of the Springing LLC Operating 
Agreement and is qualified in its entirety by the full text thereof.  Prospective Purchasers should carefully review 
the Springing LLC Operating Agreement before subscribing for Interests. 

 
Management.  The Manager or its affiliate will become the manager of the Springing LLC upon a Transfer 

Distribution.  The manager of the Springing LLC will have exclusive discretion in the management and control of 
the business and affairs of the Springing LLC.  The Springing LLC Operating Agreement will grant to the manager 
broad authority in the exercise of the management and control of the Springing LLC.  The manager of the Springing 
LLC will have complete power to do all things necessary or incident to the management and conduct of the 
Springing LLC’s business. 

Rights of Members of the Springing LLC.  The Beneficial Owners will become members in the 
Springing LLC.  The members of the Springing LLC will not have the right to take part in the management or 
control of the business or affairs of the Springing LLC, to transact any business for the Springing LLC, or to sign for 
or bind the Springing LLC.  The members, however, will have the right to receive information required for federal 
income tax reporting and certain other financial information and to inspect certain records of the Springing LLC.  
Upon the requisite vote of the members, the members will have the right to: (i) amend the Springing LLC Operating 
Agreement, subject to certain limitations specified in the Springing LLC Operating Agreement, with the consent of 
the manager, (ii) remove the manager for cause (as defined in the Springing LLC Operating Agreement), (iii) elect a 
successor manager, with the consent of the manager, (iv) elect a successor tax matters partner, with the consent of 
the manager, and (v) elect to continue the Springing LLC after a dissolution event, with the consent of the manager.  
The exercise of the foregoing specific rights will require the affirmative vote of the owners of record of more than 
50% of the membership interests held by members in each case. 
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Limited Liability.  Except as described below, no member or manager will be liable for the Springing 
LLC’s debts or other obligations, except to the extent of such member or manager’s share of undistributed profits, if 
any, and the amount of any distributions made to such member or manager by the Springing LLC constituting a 
return of such member or manager’s capital contribution, unless such member or manager takes part in the control of 
the Springing LLC’s business, which is not permitted under the Springing LLC Operating Agreement. 

Transfer of Membership Interests.  No transfer of a membership interest in the Springing LLC may be 
made unless the manager of the Springing LLC, in its sole discretion, has consented to such transfer.  In addition, no 
transfer may be made if the effect of such transfer would be for the Springing LLC to be classified as a publicly 
traded limited partnership for federal income tax purposes.  Further, no assignment of any membership interest may 
be made if the membership interests to be assigned, when added to the total of all other membership interests 
assigned within the 13 immediately preceding months, would, in the opinion of counsel for the Springing LLC, 
result in the termination of the Springing LLC under the Code.  The manager may require an opinion of counsel that 
is acceptable to the manager that such transfer will not violate any federal or state securities laws or any provisions 
of any underlying loan agreements.  Moreover, any transfer of a membership interest will be subject to a right of 
first refusal, similar to that which is applicable under the Trust Agreement with respect to transfers of Interests, 
discussed above.  A person to whom a transfer is to be made will not become a substituted member in the Springing 
LLC unless (i) the manager, in its sole discretion, has consented to such substitution, (ii) the person to whom the 
transfer is to be made has assumed any and all of the obligations under the Springing LLC Operating Agreement 
with respect to the membership interests to which the transfer relates, (iii) all reasonable expenses required in 
connection with the transfer have been paid by or for the account of the person to whom the transfer is to be made, 
and (iv) all agreements, certificates or amended certificates and all other documents have been executed and filed 
and all other acts have been performed which the manager deems necessary to make the person to whom the transfer 
is to be made a substituted member in the Springing LLC and to preserve the Springing LLC’s status. 

Additional Voluntary Capital Contributions.  The manager may request at any time that the members 
make additional capital contributions to the Springing LLC on a pro rata basis in proportion to each member’s 
membership interest.  The members are not required to comply with any such request.  The manager will adjust the 
members’ capital contributions and membership interests to equitably reflect any additional capital contributions 
made by members. 

Termination and Winding Up.  The Springing LLC will be dissolved upon the occurrence of any of the 
following events: 

(i) The manager of the Springing LLC determines to terminate the Springing LLC; 

(ii) The sale, exchange or other disposition of the Property; 

(iii) The occurrence of any event of dissolution in the Springing LLC’s Certificate of Formation; or 

(iv) The death, insanity, withdrawal, retirement, resignation, expulsion, insolvency or dissolution of 
the manager unless members holding more than 50% of the membership units of the Springing LLC consent to 
continue the business of the Springing LLC. 

However, for so long as the Springing LLC’s obligations under the Loan Documents remain outstanding, the 
Springing LLC may not be terminated without the prior written consent of the Lender. 

The bankruptcy, death, dissolution, liquidation, termination or adjudication of incompetency of a member 
will not cause the termination or dissolution of the Springing LLC and the business of the Springing LLC will 
continue. 

In the event of the Springing LLC’s dissolution, (a) the Springing LLC’s affairs will be terminated and 
wound up, (b) an accounting will be made, (c) the Springing LLC’s liabilities will be paid or adequately provided 
for, (d) a reserve will be established to satisfy any legal requirements, and (e) the Springing LLC’s remaining assets 
will be distributed to the members as provided for in proportion to their membership interests. 
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Meetings and Voting.  A meeting of the members may be called at any time by the manager.  The 
manager will call for a meeting following receipt of a written request of members holding more than 10% of the 
membership units of the Springing LLC.  At a meeting of the members, the presence of members holding more than 
50% of the membership interests, in person or by proxy, will constitute a quorum.  A member may vote either in 
person or by written proxy signed by the member or by his, her or its duly authorized attorney in fact.  Persons 
present by telephone will be deemed to be present “in person” for purposes thereof.  Matters may also be brought on 
for action and implemented by the manager by Majority Vote. 

However, notwithstanding these provisions, as long as the Loan is outstanding the members will be 
conclusively deemed to have elected to continue the existence of the Springing LLC. 

Removal or Withdrawal of Manager and Election of Successor Manager.  The manager of the 
Springing LLC can be removed and its successor chosen by the members holding more than 50% of the membership 
interests.  However, at any time the Loan is outstanding, consent of the Lender will also be required for removal of 
the manager and appointment of a successor manager. 

Fees and Compensation to the Manager and its Affiliates.  The manager of the Springing LLC, its 
affiliates, and affiliates of officers of the manager will be entitled to receive an administrative fee and additional 
compensation for any additional service performed on behalf of the Springing LLC equal to the then-prevailing 
market rates for similar services performed in the area where the Property is located.  In addition, the Manager will 
receive a disposition fee from the Trust equal to 3.5% of the gross proceeds of the sale, exchange or other 
disposition of the Property from which it will pay all sales commissions payable to any third-party broker in 
connection with the sale, such that the aggregate amount of the Disposition Fee plus the third-party brokerage 
commission does not exceed 3.5% of the gross sales price of the Property. In addition, the Trust will pay the 
Manager an amount equal to the amount, if any, of deferred and unpaid Asset Management Fee under the terms of 
the Property Management Agreement. 

Books and Records.  The Springing LLC Operating Agreement will require the manager to distribute to 
each member, promptly following the close of the Springing LLC’s fiscal year on December 31, annual information 
necessary for tax purposes. 

Indemnification.  Subject to certain conditions, the Springing LLC will indemnify the manager against 
certain claims or lawsuits arising out of the Springing LLC’s activities or operations. 

Power of Attorney.  The manager of the Springing LLC will not be liable to any member of the Springing 
LLC or to the Springing LLC for honest mistakes of judgment, or for action or inaction, taken reasonably and in 
good faith for a purpose that was reasonably believed to be in the best interests of the Springing LLC, or for losses 
due to such mistakes, action or inaction, or for the negligence, dishonesty or bad faith of any employee, broker or 
other agent of the Springing LLC.  However, this provision will not relieve the manager from liability attributable to 
gross negligence, willful misconduct or intentional wrongdoing or to the extent (but only to the extent) that such 
liability may not be waived, modified or limited under applicable law. 

Restriction of Information Rights.  The rights of members of the Springing LLC to information may be 
restricted similarly to how the rights of Beneficial Owners have been restricted as summarized above. 
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SUMMARY OF PROPERTY MANAGEMENT AGREEMENT 

The Property Manager and the Master Tenant have entered into the Property Management Agreement with 
respect to the Property.  The Property Management Agreement governs the rights and obligations regarding the 
management of the Property and the compensation to be paid to the Property Manager.  The Property Manager 
intends to subcontract all day-to-day, on-site management, leasing and related functions for the Property to the 
Property Sub-Manager, which initially is Bell Partners. 

The following is a summary of some of the significant provisions of the Property Management Agreement.  
This summary is qualified in its entirety by reference to the full text of the agreement, a copy of which is attached as 
Exhibit C of this Memorandum. 

Term The Property Management Agreement will have an initial term of 12 months, but will 
be automatically renewed thereafter for successive one-year terms, unless terminated 
by one of the parties. 

Rights and Duties of the 
Property Manager 

In general the Property Manager will manage, coordinate and supervise the ordinary 
and usual business and affairs pertaining to the operation, maintenance, leasing, 
licensing and management of the Property.  The Property Manager intends to 
subcontract all day-to-day, on site management, leasing and related functions at the 
Property to the Property Sub-Manager. 

Compensation As compensation for its services, the Property Manager will receive a fee equal to the 
same fee that it must pay the Property Sub-Manager as compensation.  In the first year 
of the Property Management Agreement, the Property Sub-Manager will be paid a fee 
equal to 2.5% of the monthly gross receipts from the Property, as defined in the 
Property Management Agreement.  Beginning in the second year of the Property 
Management Agreement, if the Property Manager renews its subcontract with Bell 
Partners, in addition to the Property Management Fee, the Master Tenant will pay the 
Property Manager, and the Property Manager, in turn, will pay the Property Sub-
Manager, the Bell Asset Management Fee of 0.25% of the monthly “gross receipts.” 
However, as detailed more fully in the Property Management Agreement, the Master 
Tenant’s obligation to pay the Bell Asset Management Fee is subject and subordinate 
to its obligation to cause the Property Manager to pay the Property’s other budgeted 
operating expenses, including payments on the Loan.  In addition, the Property 
Manager and Property Sub-Manager will be reimbursed for their expenses. The 
property management fees payable to the Property Manager and the Property Sub-
Manager will be payable solely by the Master Tenant out of the income it receives 
from the Property. 

Indemnification The Master Tenant will hold the Property Manager, as its agent, harmless from 
liability, except for willful misconduct or gross negligence of the Property Manager. 

Budget  
 
 
Asset Management Fee 

The Property Manager will prepare and deliver each year to the Master Tenant an 
annual approved operating budget for the Property. 

The Master Tenant will be obligated under the Property Management Agreement to 
pay the Property Manager an annual Asset Management Fee for managing the 
Property’s day-to-day operations, which will be equal to 0.20% of the contract 
purchase price, or $125,700, pro-rated for 2018, and paid monthly in arrears. The 
Asset Management Fee for 2019 and subsequent years will be paid on a pro rata basis, 
monthly in arrears, and if the Property Management Agreement terminates during any 
calendar year, shall be pro-rated for any such partial year. The Property Manager may 
elect to be paid less than the full amount of the Asset Management Fee to which it is 
entitled under the Property Management Agreement, in which event the Property 
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Manager may also elect to defer or accrue such amounts, without interest, to be paid 
at a later point in time.  Any deferred and accrued Asset Management Fees will be due 
and payable in full upon a disposition of the Property from the proceeds of the sale 
thereof. 
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SUMMARY OF THE PURCHASE AGREEMENT 

General 

Each prospective Purchaser must execute a Purchase Agreement.  Prospective Purchasers should review the 
entire Purchase Agreement with their own independent legal counsel before submitting an offer to buy an Interest.  
The following is merely a summary of some of the significant provisions of the Purchase Agreement, and is 
qualified in its entirety by the full text thereof, a copy of which is attached to this Memorandum as Exhibit E. 

Submission of Offer to Purchase 

A summary of the procedures for the offer and purchase of an Interest is set forth under “Method of 
Purchase.” 

Closing 

 Prior to closing, each prospective Purchaser is required to deliver to the Trust (i) the Purchase Agreement, 
(ii) an executed signature page or joinder to the Trust Agreement, and (iii) such other documents as may reasonably 
be requested by the Trust and/or the escrow agent.  At the closing of its purchase of an Interest, each Purchaser will 
receive an Interest in the Trust. 

Limited Representations 

The Trust provides limited representations or warranties in the Purchase Agreement, including with respect 
to the ownership of the Property and condition of the Property.  Consequently, each Purchaser must rely on his, her, 
or its own investigations and analysis of the Property and is encouraged to seek the advice of his, her, or its own 
independent legal counsel, accountants, and real estate advisors. 

Indemnity 

The Purchase Agreement contains an indemnity provision whereby each Purchaser will be required to 
indemnify, defend and hold the Trust, the Sponsor, Bluerock and their affiliates harmless from any and all damages, 
losses, liabilities, costs and expenses (including reasonable attorneys’ fees and costs) that they may incur by reason 
of the untruth or inaccuracy of any of the representations, warranties, covenants or agreements contained in the 
Purchase Agreement or in any other document the Purchaser has furnished to them. 

No Tax Advice 

Purchasers also will acquire their Interests without any representations from the Trust, the Sponsor, the 
Depositor or the Manager regarding tax implications of the transaction.  The Trust received an opinion of Tax 
Counsel on which each Purchaser may rely, but only concerning the matters specifically addressed therein.  
Notwithstanding the preceding sentence, the opinion of Tax Counsel is not intended or written to be used, and it 
cannot be used, by any Purchaser for the purpose of avoiding penalties that may be imposed under the Code.  The 
Tax Opinion was written to support the promotion or marketing of a particular transaction, and each Purchaser 
should seek advice based on the Purchaser’s particular circumstances from an independent tax advisor.  A copy of 
the Tax Opinion is attached to this Memorandum as Exhibit D. 

Each Purchaser should consult his own independent legal counsel and other tax advisors regarding the tax 
implications of an investment in an Interest, including whether or not such investment will qualify for deferral of 
gain under Code Section 1031, if so contemplated.  See “Federal Income Tax Consequences” below. 

Bad Actor Addendum 

Investors who subscribe for a 20% or more beneficial interest in the Trust, as determined in accordance 
with the Trust Agreement as of the date of the Investor’s subscription, will be required to complete a “bad actor 
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addendum” in the form attached to the Purchase Agreement (the “Bad Actor Addendum”).  Investors acquiring a 
20% or more beneficial interest in the Trust (“20% Investors” and each a “20% Investor”) will be further required to 
complete and deliver to the Manager, concurrent with the execution and delivery of the Bad Actor Addendum, an 
irrevocable proxy granting the Manager the right to vote any and all Interests held by such 20% Investor (the “Bad 
Actor Proxy”) upon the effectiveness of the Bad Actor Proxy.  A Bad Actor Proxy will become effective at such 
time as a 20% Investor becomes subject to a “disqualification event” as described in Rule 506(d) of Regulation D.  
Once effective, a Bad Actor Proxy will remain in effect until the date upon which the applicable 20% Investor is no 
longer subject to any disqualification event. 

Dispute Resolution 
 

Each Purchaser agrees that any dispute arising out of the Purchase Agreement must be brought in a court of 
competent jurisdiction located in New York, New York, and voluntarily waives any right he, she or it may have to a 
jury trial in such proceeding. 

 
IMPORTANT NOTE TO PROSPECTIVE PURCHASERS:  Purchasers may not acquire Interests until the 
Closing Date.  The Sponsor will issue the Closing Supplement as soon as practicable thereafter. 
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FEDERAL INCOME TAX CONSEQUENCES 

The following discussion applies only if a Purchaser buys an Interest directly from the Trust pursuant to 
this Offering.  You should not view the following analysis as a substitute for careful tax planning, particularly since 
the income tax consequences of an investment in an Interest are uncertain and complex.  Also, the tax consequences 
will not be the same for all taxpayers.  You should be aware that the following discussion necessarily condenses or 
eliminates many details that might adversely affect you significantly and does not address the tax issues that may be 
important to you if you are subject to special tax treatment, such as a foreigner or tax-exempt entity.  Except where 
otherwise noted, this discussion addresses only federal income tax aspects of an investment in an Interest and does 
not address or discuss aspects of state and local taxation relating to such an investment.  Each prospective Purchaser 
should consult its own tax advisor about the specific tax consequences to him, her, or it before investing. 

The following discussion of federal income tax consequences is based on laws and regulations presently in 
effect and, except where noted, does not address state, local or foreign tax laws.  You should be aware that new 
administrative, legislative or judicial action could significantly change the tax aspects associated with an Interest. 

There is uncertainty concerning certain tax aspects discussed herein, and there can be no assurance that the 
IRS may not challenge some of the deductions you may claim or positions you may take.  Should the IRS challenge 
the tax treatment of an investment in an Interest, even if the challenge is unsuccessful, you could be faced with 
substantial legal and accounting costs in resisting the challenge. 

You should not buy an Interest solely for the purpose of obtaining a tax shelter for income from other 
sources.  An Interest is unlikely to provide any such tax shelter. 

Before buying an Interest, you must represent and warrant that you: 

(i) have independently obtained advice from your legal counsel and/or accountant 
about any tax-deferred exchange under Code Section 1031 and applicable state laws, 
including, without limitation, whether your acquisition of an Interest pursuant to this 
Offering will enable you to defer the recognition of gain on your disposition of 
“relinquished property” pursuant to Code Section 1031, and you are relying on such 
advice; 

(ii) understand that neither the Trust, the Sponsor, the Trustee, the Manager nor any of 
their affiliates have obtained a ruling from the Internal Revenue Service that an Interest 
will be treated as an undivided interest in real estate, as opposed to an interest in a 
partnership, a security or a certificate of trust or beneficial interest; 

(i) understand that the federal income tax consequences of an investment in an Interest, 
especially the treatment of the transaction under Code Section 1031 and the related 
Section 1031 Exchange rules, are complex and vary with the facts and circumstances of 
each individual Purchaser, and 

(ii) understand that the opinion of Tax Counsel is only Tax Counsel’s view of the 
anticipated federal income tax treatment and there is no guarantee that the IRS will agree 
with such opinion.  

Nature of Interests 

Classification of Trust.  The Sponsor has attempted to structure the Offering of Interests so that a 
Purchaser acquiring an Interest will be treated for Code Section 1031 purposes as acquiring an interest in real estate 
and not either an interest in a partnership, a security or a certificate of trust or beneficial interest.  If an Interest was 
to be treated as an interest in a partnership, a security or a certificate of trust or beneficial interest, then a Purchaser 
of an Interest would be unable to use its acquisition of an Interest as part of a transaction to defer gain under Code 
Section 1031. 
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The Trust has obtained an opinion from Tax Counsel that: (i) the Trust should be treated as an investment 
trust described in Treasury Regulation Section 301.7701-4(c) that is classified as a “trust” under Treasury 
Regulation Section 301.7701-4(a); (ii) the Beneficial Owners should be treated as “grantors” of the Trust; (iii) as 
“grantors” of the Trust, the Beneficial Owners should be treated as owning an undivided fractional interest in the 
Property for federal income tax purposes; (iv) the Interests should not be treated as securities for purposes of Code 
Section 1031; (v) the Interests should not be treated as certificates of trust or beneficial interests for purposes of 
Code Section 1031; (vi) the Master Lease should be treated as a true lease and not a financing for federal income tax 
purposes; (vii) the Master Lease should be treated as a true lease and not a deemed partnership for federal income 
tax purposes; (viii) the discussions of the federal income tax consequences contained in this Memorandum are 
correct in all material respects; and (ix) certain judicially created doctrines should not apply to change the foregoing 
conclusions.  A Purchaser who is acquiring an Interest as “replacement property” in a Section 1031 Exchange for an 
interest in real estate must be aware that in order to qualify any of his gain realized in such exchange for tax deferral 
under Code Section 1031, the Interest must be treated as an interest in real estate. 

Tax Counsel’s opinion is based upon existing cases and rulings, and, in particular, the analysis in Revenue 
Ruling 2004-86, 2004-2 CB 191.  Revenue Ruling 2004-86 sets forth the limited circumstances under which a DST 
may be classified as an “investment trust” for federal income tax purposes rather than as a business entity taxable as 
a corporation or partnership.  Revenue Ruling 2004-86 concludes that because the owner of an “investment trust” is 
considered to own an undivided fractional interest in the trust assets attributable to that interest for federal income 
tax purposes, the exchange of real property for an interest in an “investment trust” that holds only real property 
through a qualified intermediary is treated as an exchange of real property for an interest in real property, and not the 
exchange of real property for a certificate of trust or beneficial interest for purposes of Code Section 1031. 

Tax Counsel’s opinion that the Beneficial Owners should be treated as grantors of the Trust means that a 
Beneficial Owner is required to take into account, in computing his federal income tax liability, his proportionate 
share of all items of income, gain, loss, deduction and credit attributable to the Trust.  In addition, all property 
owned by the Trust will be deemed for federal income tax purposes to be owned by the grantors of the Trust in 
proportion to their Interests in the Trust.   

A Beneficial Owner should be treated as a grantor of the Trust because the Beneficial Owner conveyed 
cash to the Trust in exchange for an Interest.  In addition, each Beneficial Owner will have a reversionary interest in 
the Trust corpus and will be automatically entitled to receive his proportionate share of the income of the Trust.  
Therefore, the Beneficial Owners should be treated, for federal income tax purposes, as if they own the Property 
held by the Trust. 

The Trust and the Sponsor have not received and will not request a private ruling from the IRS regarding 
the federal income tax classification of the Trust.  After examining the relevant cases, Treasury Regulations and 
rulings (and, in particular, Revenue Ruling 2004-86 and Treasury Regulations Section 301.7701-4(c)), however, Tax 
Counsel has concluded that the Trust should be treated as an “investment trust” for federal income tax purposes 
because the powers and authority granted to the Trustee, Manager, Beneficial Owners and the Trust in the Trust 
Agreement do not exceed the powers and authority of the “investment trust” described in Revenue Ruling 2004-86.  
Tax Counsel has also concluded that the Beneficial Owners should be treated as grantors of the Trust.  Tax Counsel 
further believes that these conclusions are consistent with the underlying cases, Treasury Regulations and rulings 
that govern whether a DST is classified for federal income tax purposes as an “investment trust” or instead as a 
business entity taxable as a corporation or partnership.   

There is always a risk that the IRS may not agree with such opinion.  The opinion of Tax Counsel is 
predicated on all the facts and conditions set forth in the opinion and is not a guarantee of the current status of the 
law and should not be accepted as a guarantee that a court of law or an administrative agency will concur in the 
opinion.  If any of the facts or assumptions set forth in the opinion prove incorrect, it is possible that the tax 
consequences could change. 

The Trust and other related arrangements have been structured to be substantially similar to the trust and 
other related arrangements described in Revenue Ruling 2004-86.  There are several possible distinctions, however, 
including, but not limited to: (i) the ongoing role of the Manager; (ii) the potential termination of the Trust as a 
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result of a Transfer Distribution; and (iii) providing the Manager with discretion to cause a sale of the Property.  Tax 
Counsel has concluded that all of these provisions are consistent with the analysis in Revenue Ruling 2004-86 and 
the underlying cases and rulings, but no ruling will be obtained from the IRS in this regard. 

THE ABOVE IS A SUMMARY OF THE OPINION FROM TAX COUNSEL.  PURCHASERS 
SHOULD REVIEW THE ATTACHED OPINION IN ITS ENTIRETY.  

Potential Significant Tax Costs If Interests Were Classified as Interests in a Partnership, Securities or 
Certificates of Trust or Beneficial Interests.  If the Purchasers were to be treated for tax purposes as purchasing 
interests in a partnership, securities or certificates of trust or beneficial interests, the Purchasers would not qualify 
for deferral of gain under Code Section 1031, and each Purchaser who had relied on deferral of his gain from 
disposition of other interests in real property would immediately recognize such gain and be subject to federal 
income tax thereon.  Moreover, since such determination would of necessity come after such Purchaser had 
purchased his Interest, such Purchaser would have no cash from the disposition of his original interests in real estate 
with which to pay the tax.  Given the illiquid and long-term nature of an investment in the Interests, there would be 
no practical means of generating cash from an investment in the Interests to pay the tax.  In such a case, a Purchaser 
would have to use funds from other sources to satisfy his tax liabilities. 

Code Section 1031 Non-Recognition Treatment 

Identification.  The Treasury regulations under Code Section 1031 require that a taxpayer identify 
“replacement property” during the period (the “Identification Period”) that begins on the date that the taxpayer 
transfers his “relinquished property” and ends at midnight on the 45th day thereafter (although if, as part of the same 
deferred exchange, the taxpayer transfers more than one relinquished property and the relinquished properties are 
transferred on different dates, then the Identification Period is determined by reference to the earliest date on which 
any of the properties are transferred). Also, any “replacement property” that is received by a taxpayer before the end 
of the Identification Period is in all events treated as identified before the end of the Identification Period. 

Taxpayers are permitted to identify three properties without regard to the fair market value of the properties 
(the so-called “three property rule”) or multiple properties with a total fair market value not in excess of 200% of the 
value of the relinquished property (the “200% rule”).  A taxpayer also may identify any number of properties if it 
acquires at least 95% of the identified properties (the “95% rule”).   

For purposes of both the 200% rule and 95% rule, “fair market value” means the fair market value of the 
applicable property without regard to any liabilities secured by the property.  Thus, a taxpayer identifying under the 
200% rule for an unencumbered Relinquished Property having a value of $20 million could only identify 
Replacement Property(ies) having an aggregate gross fair market value (without regard to any liabilities which may 
encumber such property(ies)) of $40 million, in which case the identification of a single Replacement Property 
having a $30 million equity value but which is secured by a $20 million liability (and, thus, having a $50 million 
gross value) would violate the 200% rule. 

After consulting with Tax Counsel, the Sponsor believes that the Property should constitute a single 
property for purposes of the three property rule although since there can be no assurance that a Purchaser’s offer to 
acquire an Interest will be accepted, a Purchaser should not identify only the Property.  In general, the identification 
rules of Code Section 1031 are strictly construed, and a Purchaser’s exchange will not qualify for deferral of gain 
under Code Section 1031 if too many properties are identified or if the deadlines for identification are not met.   

Tax Counsel will not render an opinion on identification matters and prospective Purchasers should seek 
the advice of their own tax advisors prior to subscribing for the Interests or identifying the Property as “replacement 
property” for a Section 1031 Exchange. 

Other Requirements of Code Section 1031.  Code Section 1031 provides for non-recognition of gain or 
loss only if real property held for use in a trade or business or for investment is exchanged for other real property of 
like-kind held for use in a trade or business or for investment.  There are numerous requirements contained in the 
applicable provisions of the Code and Treasury Regulations concerning qualification for non-recognition under 
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Code Section 1031.  Each Purchaser will have to determine with such Purchaser’s own tax advisors whether an 
exchange engaged in by the Purchaser satisfies the requirements of Code Section 1031. 

Receipt of Identified Property.  In addition to satisfying the identification rules, a taxpayer seeking to 
complete a Section 1031 Exchange must actually receive identified replacement property by no later than midnight 
on the earlier of the 180th day after the date that the taxpayer transfers the relinquished property or the due date 
(including extensions) for the taxpayer’s income tax return for the taxable year in which the transfer of the 
relinquished property occurs.  

Treatment as Securities.  Code Section 1031 excludes securities from the categories of property that may 
qualify for non-recognition.  Thus, if the IRS were to classify the Interests as securities for Code Section 1031 
purposes, the Interests would not qualify as replacement property for a Section 1031 Exchange.  The term security is 
not defined in Code Section 1031 or the Treasury Regulations promulgated thereunder. 

Based on an analysis of relevant authorities, however, Tax Counsel has concluded that, in all material 
respects, an Interest should not be considered a security for purposes of Code Section 1031 even though an Interest 
may be a security under applicable federal and state securities laws. 

Changes to the Section 1031 Exchange Rules Could Have Negative Implications.  The U.S. Congress 
periodically evaluates various proposed modifications to the Section 1031 Exchange rules that could, if enacted, 
prospectively repeal or restrict the ability to utilize a Section 1031 Exchange to achieve tax deferral on gain in 
connection with the disposition of real property or beneficial interests in a fixed investment trust.  It is possible that 
repeal or amendment of Code Section 1031 or the Treasury Regulations promulgated thereunder could negatively 
impact the use of a Section 1031 Exchange in connection with a Beneficial Owner’s exit strategy.   

In particular, the TCJA, which generally takes effect for taxable years beginning on or after January 1, 
2018 (subject to certain exceptions), makes many significant changes to the U.S. federal income tax laws (including 
Code Section 1031).  To date, the IRS has issued only limited guidance with respect to certain of the new provisions, 
and there are numerous interpretive issues that will require guidance. It is highly likely that technical corrections 
legislation will be needed to clarify certain aspects of the new law and give proper effect to Congressional intent.  
There can be no assurance, however, that technical clarifications or changes needed to prevent unintended or 
unforeseen tax consequences will be enacted by Congress in the near future.  An investment in an Interest involving 
solely real property was not impacted by the TCJA for purposes of a Section 1031 Exchange..  Specifically, subject 
to certain transition rules, for transfers effective after December 31, 2017, Section 1031 Exchanges are only allowed 
with respect to real property that is not held primarily for sale.  Generally, tangible personal property and intangible 
property are no longer eligible for Section 1031 Exchanges.  Thus, Investors will be able to utilize a Section 1031 
Exchange to achieve tax deferral on gain in connection with the disposition of real property, but not with respect to 
tangible or intangible personal property.  However, no assurance can be given that the currently anticipated U.S. 
federal income tax treatment of an Interest will not be modified by future legislative, judicial or administrative 
changes possibly with retroactive effect.  For example, repeal or amendment of Code Section 1031 or the Treasury 
Regulations promulgated thereunder could negatively impact the use of a Section 1031 Exchange in connection with 
a Beneficial Owner’s exit strategy. 

Status as a True Lease for Federal Income Tax Purposes.  Transactions structured as leases may be 
recharacterized for federal income tax purposes to reflect their economic substance.  For example, in appropriate 
circumstances a purported lease of property may be recharacterized as a sale of the property providing for deferred 
payments.  Such a recharacterization in this context would have significant (and adverse) tax consequences.  For 
example, if the Master Lease were to be recharacterized as a sale of the Property, then a Purchaser would be unable 
to treat the acquired Interest as qualified “replacement property” in a Section 1031 Exchange in that the Interest 
would constitute an interest in real property that the Purchaser would not hold for investment.  That is, the Purchaser 
would be treated as having immediately sold the acquired interest in the Property to the Master Tenant with the 
Master Tenant being treated as purchasing the Property (and all of the interests therein) from the Purchasers in 
exchange for an installment note for federal income tax purposes.  As a result, Purchasers attempting to participate 
in Section 1031 Exchanges would not be treated as having received qualified replacement property when they 
acquired their Interest because the Purchaser would be treated as having made a loan to the Master Tenant.  As the 
owner of the Property for federal income tax purposes, the Master Tenant would be entitled to claim any 
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depreciation deductions.  To the extent that payments of “rent” were recharacterized as payments of interest and 
principal, the payment of principal would not be treated as the receipt of taxable income by the Purchasers and 
would not be deductible by the Master Tenant, as applicable.  All of these consequences could have a significant 
impact on the tax consequences of an investment in an Interest.   

 Rev. Proc. 2001-28 sets forth advance ruling guidelines for “true lease” status.  We have not sought, and do 
not expect to request, a ruling from the IRS under Revenue Procedure 2001-28. These ruling guidelines provide 
certain criteria that the IRS will require to be satisfied in order to issue a private letter ruling that a lease is a “true 
lease” for federal income tax purposes. In the event of an examination by the IRS, the IRS and, ultimately, the courts 
of applicable jurisdiction, would consider these ruling guidelines, together with existing cases and rulings, for 
purposes of determining whether a lease qualifies as a true lease for federal income tax purposes.  However, Tax 
Counsel does not believe that strict compliance with Rev. Proc. 2001-28 is required to conclude that the Master 
Lease should be characterized as a true lease for federal income tax purposes.  Rather, Tax Counsel believes that 
satisfying most of the material ruling guidelines should be sufficient for purposes of determining the characterization 
of the Master Lease for federal income tax purposes.  We will receive an opinion of Tax Counsel that Tax Counsel 
believes the Master Lease satisfies most of the pertinent material conditions set forth in Rev. Proc. 2001-28 and that 
the Master Lease should be treated as a true lease rather than as a financing for federal income tax purposes.   
Similarly, if the Master Tenant were treated as a mere agent of the Trust rather than as a lessee, the power of the 
Master Tenant to make improvements to the Property and to re-lease the Property could be attributed to the Trust, 
and the Trust could be deemed to have powers prohibited under Rev. Rule 2004-86.  We have considered the issue 
and, after having consulted with Tax Counsel, have concluded that that Master Tenant should not be treated as an 
agent of the Trust.  However, there is no assurance that the IRS would agree with these positions.   

Other Tax Consequences 

Taxation of the Trust.  Tax Counsel has opined that the Trust should be classified as an “investment trust” 
treated as a “trust” for federal income tax purposes and, further, that the Beneficial Owners should be treated as 
“grantors” of the Trust.  Accordingly, the Trust should not be subject to federal income tax and each Beneficial 
Owner should be subject to federal income taxation as if he owned directly the portion of the Property proportionate 
to the Interest owned by the Beneficial Owner and as if he paid directly his share of expenses paid by the Trust.  

The following discussion assumes that the Trust is, and the Interests represent interests in, an “investment 
trust” that is treated as a trust for federal income tax purposes. 

Section 467 Rent Allocation.  Under the Master Lease, if the Property’s cash flow is insufficient to support 
all operating expenses and Base Rent and Stated Rent payments, the Master Tenant may defer on a month-to-month 
basis a portion of the Stated Rent payment, but only so long as the amount of Base Rent paid to or on behalf of the 
Trust is sufficient to fully service the Trust’s payment obligations under the Loan Documents.  Although the issue is 
not completely settled under existing law, under Section 467 of the Code, if the Master Tenant were to defer 
payment of rent the Beneficial Owners may still be required to report and pay tax on rent in accordance with the 
schedule set forth on Exhibit A to the Master Lease.  As a result, Beneficial Owners may be required to recognize 
rental income even though all of the rent may not be currently paid and, in such circumstances, may have to use 
funds from other sources to pay tax on such income.  In addition, Beneficial Owners may have to recognize imputed 
interest income on such deferred amounts. 

Depreciation and Cost Recovery.  Current federal income tax law allows an owner of improved real 
property to take depreciation deductions based on the entire cost of the depreciable improvements, even though such 
improvements are financed in part with borrowed funds.  If, however, the purchase price of an Interest and the non-
recourse liabilities to which a Property is subject are in excess of the fair market value of the Property, a Purchaser 
will not be entitled to take depreciation deductions to the extent deductions are derived from such excess.   

The amount of depreciation a Purchaser will be entitled to claim with respect to the Property will depend 
on the Purchaser’s adjusted basis in depreciable assets that are part of the Property.  A Purchaser who acquires an 
Interest as part of a Section 1031 Exchange generally will have a “carryover” basis equal to such Purchaser’s basis 
in its relinquished property, decreased by the amount of money (if any) received in the Section 1031 Exchange and 
not reinvested in like-kind property in accordance with Code Section 1031, and increased by the amount of gain 
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(e.g., taxable boot) and decreased by the amount of loss recognized by the Purchaser in such Section 1031 
Exchange.  In addition, the Purchaser’s basis must be allocated among the depreciable and nondepreciable assets 
that are part of the Property and special rules apply to the determination of the period and method that must be used 
to calculate depreciation with respect to property received in a Section 1031 Exchange.  Each Purchaser will have to 
compute his, her or its own cost basis in the Property for tax purposes, including any adjustment to basis as may be 
required if a Purchaser is buying an Interest in the Trust in order to take advantage of the rules deferring the 
recognition of gain on real property under Code Section 1031, when computing depreciation allowed with respect to 
the Property. 

Allocation of Liabilities.  Any liabilities incurred by a Trust will be allocated, for federal income tax 
purposes, to the Beneficial Owners pro rata in proportion to their Interests.   For purposes of determining the 
purchase price of replacement property in a Section 1031 Exchange, each Purchaser should be able to include his 
proportionate share of the liabilities that encumber the Property at the time of the acquisition of an Interest. 

Payments to Sponsor and its Affiliates.  Sponsor and its affiliates will receive various fees described 
elsewhere in this Memorandum.  The tax treatment of some of these fees is set forth below. 

Although each Purchaser should be treated for federal income tax purposes as buying an undivided interest 
in the Property, it is possible the IRS may take the view that the amount by which the price of an undivided interest 
exceeds the pro rata share of the price paid by the Trust for the Property is not to be treated as a sale of real estate, 
but instead as a nondeductible capitalized item. 

Real estate brokerage commissions (whether or not paid to affiliates of Bluerock) will be treated as 
capitalized expenditures and added to the basis of the Property. Real estate brokerage commissions (whether or not 
paid to affiliates of Bluerock) paid upon the sale, exchange or other disposition of the Property will be treated as an 
adjustment to the sales price. 

Possible Adverse Tax Treatment for Closing Costs and Reserves.  A portion of the proceeds of the 
Offering will be used to pay each Purchaser’s pro rata share of closing costs, expenses, and other costs of the 
Offering.  In addition, a portion of the proceeds of the Offering may be treated as having been used to purchase an 
interest in reserves established by the Sponsor rather than for real estate.   Because the tax treatment of certain 
expenses of the Offering, closing costs, financing costs or reserves is unclear and may vary depending upon the 
circumstances, no advice or opinion of Tax Counsel will be given regarding the tax treatment of such costs and the 
treatment of proceeds attributable to the reserves, which may be taxable to those Purchasers who purchase their 
Interests as part of a Section 1031 Exchange.  Therefore, each prospective Purchaser should seek the advice of a 
qualified tax advisor as to the proper treatment of such items. 

In addition, a portion of the Offering proceeds will be used to fund the Supplemental Trust Reserve.  
Exchange proceeds used to fund the Supplemental Trust Reserve will not be treated as reinvested in qualifying 
replacement property for purposes of Code Section 1031.  As a result, Purchasers may recognize gain on a Section 
1031 Exchange to the extent these contributions are not made from a source other than exchange proceeds.  For 
federal income tax purposes, each Purchaser will be deemed to have funded a pro rata share of the Supplemental 
Trust Reserve out of the Offering Proceeds in proportion to its Interest regardless of whether the funds paid by the 
Purchaser to acquire its Interest are used to fund the Supplemental Trust Reserve or redeem the Class 2 Beneficial 
Interests from the Depositor. 

Receipt of Boot.  In a Section 1031 Exchange, money received or deemed received in addition to the like-
kind property is referred to as “boot.”  Gain realized on the relinquished property transaction is recognized up to the 
amount of “boot” received or deemed received.  Generally, personal property, amounts used to establish reserves 
and impounds or other similar items, as well as seller credits, funded out of relinquished property proceeds may not 
be treated as an interest in real estate in connection with acquiring replacement property and may be treated as 
“boot.”  Prospective Purchasers should be aware that the IRS may take the position that certain costs, escrows, 
reserves and impounds, as well as seller credits, paid in connection with the sale of relinquished property and 
purchase of replacement property may be deemed “boot” and be taxable income to the investor.  However, the IRS 
has provided guidance in Revenue Ruling 72-456, 1972-2 CB 468 regarding transactional costs paid by the taxpayer 
with exchange proceeds.  In such ruling the IRS indicated that transactional costs paid by the investor, such as 
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brokerage commissions, can be deducted against transactional costs paid out in connection with the exchange.  It is 
also possible that some of these items considered “boot” and not treated as like-kind amounts may be offset by 
similar items from a taxpayer’s relinquished property transaction, thereby reducing taxable gain recognition. 

No opinion of Tax Counsel will be provided with respect to the amount of “boot” in the transaction and no 
representation or warranty of any kind is made with respect to the tax consequences of a Section 1031 Exchange. 
Any amounts that are not treated as a like-kind interest in real estate will also result in taxable income to a Purchaser 
to the extent of such Purchaser’s gain.  Loan fees, points, loan application fees, mortgage insurance, lender’s title 
insurance, assurance, assumption fees, and other costs related to the acquisition of a loan for the replacement 
property, such as appraisals, are most likely not exchange expenses and do not reduce realized or recognized gain.  
These costs generally are treated as part of the costs of obtaining a loan as opposed to costs in obtaining the 
property.  Thus, if these costs are paid with exchange funds, they have the effect of potentially causing taxable 
“boot” to the investor.    

Deductibility of Trust’s Fees and Expenses.  In computing his or her federal income tax liability, a 
Purchaser will be entitled to deduct, consistent with his or her method of accounting, the Purchaser’s share of 
reasonable administrative fees, trustee fees and other fees, if any, paid or incurred by the Trust as provided in 
Section 162 or 212 of the Code, which may be subject to the limitations applicable to miscellaneous itemized 
deductions. 

Transfer to the Springing LLC.  If a Transfer Distribution occurs, the Property will be transferred from the 
Trust to the Springing LLC and the membership interests in the Springing LLC will be distributed to the Beneficial 
Owners.  It is anticipated that the Manager or its affiliate will serve as the manager of the Springing LLC.  The 
Springing LLC will be treated as a partnership for federal income tax purposes.  A Transfer Distribution may occur 
under the circumstances set forth in the Trust Agreement without regard to the tax consequences that arise as a result 
of the transaction.  Under current law, such a transfer should not be subject to federal income tax pursuant to Section 
721 of the Code.  The transfer could be subject, however, to state or local income, transfer or other taxes.  In 
addition, there can be no assurance that such transfer will not be taxable under the federal income or other tax laws 
in effect at the time the transfer occurs.  Because a Transfer Distribution could occur in several situations, it is not 
possible to determine all of the tax consequences to the Beneficial Owners in the event of a Transfer Distribution.  
PROSPECTIVE PURCHASERS SHOULD CONSULT THEIR OWN TAX ADVISORS REGARDING THE 
TAX CONSEQUENCES OF A TRANSFER DISTRIBUTION AND THE EFFECT OF THE PROPERTIES 
BEING HELD BY THE SPRINGING LLC RATHER THAN THE TRUST. 

Deferral of Tax upon Sale of Springing LLC Membership Interests.  Unlike interests in the Trust, 
membership interests in the Springing LLC will not be treated as direct ownership interests in real property for 
federal income tax purposes (including for purposes of a like-kind exchange under Code Section 1031).  THUS, IF 
THE TRUST TRANSFERS THE PROPERTY TO THE SPRINGING LLC IN A TRANSFER 
DISTRIBUTION, IT IS UNLIKELY THAT ANY OF THE BENEFICIAL OWNERS WHO RECEIVE 
MEMBERSHIP INTERESTS IN THE SPRINGING LLC WOULD THEREAFTER BE ABLE TO DEFER 
THE RECOGNITION OF GAIN UNDER CODE SECTION 1031 ON A SUBSEQUENT DISPOSITION OF 
THEIR MEMBERSHIP INTERESTS IN THE SPRINGING LLC OR DISPOSITION OF THE INTEREST 
IN THE PROPERTY BY THE SPRINGING LLC.  

Limitations on Losses and Credits from Passive Activities.  Losses from passive trade or business 
activities generally may not be used to offset “portfolio income,” i.e., interest, dividends and royalties, or salary or 
other active business income.  Deductions from passive activities may generally be used to offset income from 
passive activities.  Interest deductions attributable to passive activities are treated as passive activity deductions, and 
not as investment interest.  Thus, such interest deductions are subject to limitation under the passive activity loss 
rule and not under the investment interest limitation.  Credits from passive activities generally are limited to the tax 
attributable to the income from passive activities.  Passive activities include: (i) trade or business activities in which 
the taxpayer does not materially participate, and (ii) rental activities.  Thus, a Purchaser’s share of the Property’s 
income and loss will, in all likelihood, constitute income and loss from passive activities and will be subject to such 
limitation. 
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Losses (or credits that exceed the regular tax allocable to passive activities) from passive activities that 
exceed passive activity income are disallowed and can be carried forward and treated as deductions and credits from 
passive activities in subsequent taxable years.  Disallowed losses from an activity, except for certain dispositions to 
related parties, are allowed in full when the taxpayer disposes of his or her entire interest in the activity in a taxable 
transaction. 

In the case of rental real estate activities in which an individual actively participates, up to $25,000 of 
losses (and credits in a deduction-equivalent sense) from all such activities are allowed each year against portfolio 
income and salary and active business income of the taxpayer.  Except as provided below with respect to “real estate 
professionals,” Purchasers will not, in all likelihood, be actively participating in the Property’s rental real estate 
activities, and therefore will not be able to deduct any loss against their portfolio or active business income.  
Moreover, even if a Purchaser actively participates in rental real estate activities, there is a phase out of the $25,000 
allowable loss equal to 50% of the amount by which a Purchaser’s adjusted gross income exceeds $100,000.  
Therefore, if a Purchaser’s adjusted gross income is $150,000 or more for any given year, they cannot use any of the 
$25,000 passive losses to offset non-passive income under this rule. 

Certain taxpayers can, in limited circumstances, deduct losses and credits from rental real estate activities 
against other income, such as salaries, interest, dividends, etc.  A taxpayer qualifies for this exception to the passive 
loss rules described above if: (i) more than half of the personal services performed by the taxpayer in trades or 
businesses during a year are performed in real property trades or businesses in which the taxpayer materially 
participates, and (ii) the taxpayer performs more than 750 hours of services during the year in real property trades or 
businesses in which the taxpayer materially participates.  In the case of a joint return, one spouse must satisfy both 
requirements.  A real property trade or business is any real property development, redevelopment, construction, 
reconstruction, acquisition, conversion, rental, operation, management, leasing or brokerage trade or business.  In 
determining whether a taxpayer performs more than half of his or her personal services in real property trades or 
businesses, services performed as an employee are disregarded unless the employee owns more than 5% of the 
employer.  Purchasers should consult with their own tax advisor to determine if this rule applies to them. 

Limitation on Excess Business Loss Deduction.  Under the TCJA, excess business losses of a taxpayer 
other than a corporation are not allowed for the taxable year. Such losses are carried forward and treated as part of 
the taxpayer’s net operating loss carryforward in subsequent taxable years. An excess business loss for the taxable 
year is the excess of aggregate deductions of the taxpayer attributable to trades or businesses of the taxpayer over the 
sum of aggregate gross income or gain of the taxpayer plus a threshold amount. The threshold amount, which is 
indexed for inflation, is $250,000 (or twice the applicable threshold amount in the case of a joint return) for 2018. 
The provision applies after the application of the passive loss rules, and applies at the partner or shareholder level in 
the case of a partnership or S corporation. 

Net Income and Loss of Each Purchaser.  Each Purchaser will be required to determine his or her own net 
income or loss from the Property and the Trust for income tax purposes.  Each Purchaser will be required to pay his 
share of expenses of the Property and the Trust, and will be entitled to his or her share of income therefrom.  Certain 
expenses, such as depreciation, will be different for different Purchasers.  The Manager will keep records and 
provide information about expenses and income of the Property and the Trust for each Purchaser.  A Purchaser, 
however, will be required to keep separate records to separately report his income. 

Any gain or loss realized on the sale or exchange of an Interest will generally be treated as capital gain or 
loss, provided the seller is not deemed a “dealer” in real property.  As a general rule, the holding of interests in real 
property for investment is not the type of activity that would cause a person or entity to be considered a “dealer” in 
real property.  The question of “dealer” status is a question of fact, will depend on all of the facts and circumstances 
and will be determined at the time of a sale. If a Purchaser is deemed a “dealer” and his Interest is not considered 
either a capital asset or real property held by Purchaser for more than one year and used by Purchaser in a trade or 
business under Code Section 1231 (“Section 1231 Real Property”) any gain or loss on the sale or other disposition of 
the Interest would be treated as ordinary income or loss.  However, regardless of whether the selling Purchaser is a 
“dealer,” any portion of the gain that is attributable to unrealized receivables, depreciation recapture or inventory 
items will generally be treated as ordinary income.  In general, if an Interest is a capital asset, any profit or loss 
realized on its sale or exchange (or the sale of the Property) (except to the extent that such profit represents gain 
attributable to unrealized receivables or depreciation recapture taxable as ordinary income or at a 25% federal tax 
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rate) will be treated as capital gain or loss under the Code.  Any such capital gain attributable to an asset held more 
than 12 months will generally be taxed to individuals at the highest applicable long term capital gain tax rate.   

In determining the amount realized on the sale or exchange of an Interest or the Property, a Purchaser must 
include, among other things, the Purchaser’s share of assumed indebtedness on the Property.  Therefore, it is 
possible that the gain realized upon the sale of an Interest or the Property may exceed the cash proceeds of the sale, 
and, in some cases, the income taxes payable with respect to the gain realized on the sale may exceed such cash 
proceeds.  If assets sold or involuntarily converted constitute Section 1231 Assets, gain or loss attributable to such 
assets would be combined with any other Code Section 1231 gains or losses realized by the Purchaser in that year, 
and the resulting net Code Section 1231 gains or losses would be taxed as capital gains or constitute ordinary losses, 
as the case may be.  This treatment may be altered depending on the disposition of Code Section 1231 property over 
several years.  In general, net Code Section 1231 gains are recaptured as ordinary income to the extent of net Code 
Section 1231 losses in the five preceding taxable years. 

Treatment of Gifts of Interests.  Generally, no gain or loss is recognized for federal income tax purposes as 
a result of a gift of property.  However, if a gift (including a charitable contribution) of an Interest is made at a time 
when the Purchaser’s share of the Property’s non-recourse indebtedness exceeds the adjusted basis of the Purchaser 
in its Interest, the Purchaser may recognize gain for income tax purposes upon the transfer.  Such gain, if any, will 
generally be treated as capital gain.  Gifts of Interests may also be subject to a gift tax imposed under the rules 
generally applicable to all gifts of property. 

Foreclosure/Cancellation of Debt Income.  In the event of a foreclosure of a mortgage or deed of trust on 
the Property, a Purchaser would realize gain, if any, in an amount equal to the excess of the Purchaser’s share of the 
outstanding mortgage over its adjusted tax basis in the Property, even though the Purchaser might realize an 
economic loss upon such a foreclosure.  In addition, the Purchaser could be required to pay income taxes with 
respect to such gain even though the Purchaser may receive no cash distributions as a result of such foreclosure.  

If Property debt were to be cancelled without an accompanying foreclosure of the Property, then a 
Purchaser could have to recognize cancellation of debt income (subject to the applicability of one or more of the 
cancellation of debt exclusions, in which event such exclusion(s) might constitute only a “deferral” of such income 
effectuated by the Purchaser’s reduction of tax attributes – including tax basis), which would be taxed as ordinary 
income, for federal income tax purposes.  Also, the Purchaser would not be able to offset any such cancellation of 
debt income with any loss recognized by a Purchaser that would constitute a capital loss for federal income tax 
purposes (including any loss recognized by a Purchaser from the sale of his Interest in the likely event that the 
Interest could not be considered Section 1231 Real Property).   

Tax Elections.  Bluerock will attempt to structure the Interests so that they will be treated as interests in an 
investment trust and not as interests in a partnership.  As a result, the Purchasers will be required to make any 
applicable tax elections.  However, if the Purchasers were treated as partners in a partnership, applicable elections 
would have to be made by the partnership.  No mechanism is provided for the Trust to make any such elections. 

Method of Accounting.  A Purchaser will be required to report income under the Purchaser’s applicable 
accounting method. 

Alternative Minimum Tax.  Taxpayers may be subject to the alternative minimum tax in lieu of the regular 
federal income tax.  The alternative minimum tax applies to the taxable income increased by designated tax 
preferences.  Each Purchaser should consult with his or her tax advisor concerning the impact, if any, of the 
alternative minimum tax on the Purchaser. 

The Medicare Tax.  Income and gain from passive activities may be subject to the Medicare Tax. Certain 
Purchasers who are U.S. individuals are subject to the Medicare Tax, an additional 3.8% tax on their “net investment 
income” and certain estates and trusts are subject to an additional 3.8% tax on their undistributed “net investment 
income.”  Among other items, “net investment income” generally includes passive investment income, such as rent 
and net gain from the disposition of investment property, less certain deductions.  Prospective Purchasers should 
consult their tax advisors with respect to the tax consequences to them of the rules described above. 
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Activities Not Engaged in for Profit.  Under Code Section 183, certain losses from activities not engaged 
in for profit are not allowed as deductions from other income.  The determination of whether an activity is engaged 
in for profit is based on all the facts and circumstances, and no one factor is determinative, although the Treasury 
Regulations indicate that an expectation of profit from the disposition of property will qualify as a profit motive.  
Code Section 183 has a presumption that an activity is engaged in for profit if income exceeds deductions in at least 
three out of five consecutive years.  Although it is reasonable for a Purchaser to conclude that the Purchaser can 
realize a profit from an investment in an Interest as a result of cash flow and appreciation of the Property, there can 
be no assurance that a Purchaser will be found to be engaged in an activity for profit because the applicable test is 
based on the facts and circumstances existing from time to time. 

Limitation on Losses under the At-Risk Rules.  A Purchaser that is an individual or closely held 
corporation will be unable to deduct losses from the Property, if any, to the extent such losses exceed the amount 
such Purchaser is “at risk.”  A Purchaser’s initial amount at risk will generally equal the sum of (1) the amount of 
cash paid for the Interest, (2) the amount, if any, of recourse financing obtained by the Purchaser to acquire its 
Interest, and (3) the amount of any qualified non-recourse indebtedness encumbering the Property.  A Purchaser’s 
amount at risk will be reduced by the amount of any cash flow to such Purchaser and the amount of the Purchaser’s 
loss, and will be increased by the amount of the Purchaser’s income from the activity.  Losses not allowed under the 
at-risk provisions may be carried forward to subsequent taxable years and used when the amount at risk increases. 
Tax Counsel will issue no opinion concerning the application of the at-risk rules to owners of Interests.  

General Limitations on the Deductibility of Interest.  In addition to the limitations on the deductibility of 
interest incurred in connection with passive activities, and the “at-risk” rules, the following are additional 
restrictions on the deduction of interest: 

Capitalized Interest.  Interest on debt incurred to finance construction of real property is not 
currently deductible and must be capitalized as part of the cost of the real property. 

Interest Incurred to Carry Tax-Exempt Securities.  Code Section 265(a)(2) disallows any 
deductions for interest paid by a taxpayer on indebtedness incurred or continued for the purpose of buying or 
carrying tax-exempt obligations.  The application of Code Section 265(a)(2) turns on each Purchaser’s purpose for 
acquiring an Interest.  Thus, Code Section 265(a)(2) might be applied to a Purchaser whose purpose for investing in 
an Interest rather than in a nonleveraged investment is to enable such Purchaser to continue to carry tax-exempt 
obligations.  It should be noted that Code Section 7701(f) directs the IRS to prescribe regulations as may be 
necessary or appropriate to prevent the avoidance of provisions of the Code that deal with the linking of borrowings 
to investments through the use of related persons, pass-through entities or other intermediaries.  Therefore, the 
provisions of Code Section 265(a)(2) may be applied to a Purchaser if the Purchaser does not himself or herself own 
tax-exempt obligations or stock of a regulated investment company that distributes exempt interest dividends but 
rather such obligations or stock are owned by a person, entity or other intermediary related to the Purchaser. 

Prepaid Interest.  Interest prepayments (including “points”) must be capitalized and amortized 
over the life of the loan with respect to which they are paid. 

 Limitation on Business Interest Deductions. 

 Under the TCJA, Code Section 163(j) limits annual deductions for “business interest” expense to the sum 
of business interest income plus 30% of “adjusted taxable income” (plus certain motor vehicle floor plan financing 
interest of the taxpayer). Business interest in excess of the allowed current deduction may be carried forward 
indefinitely. Certain small businesses (in general, where the average annual gross receipts of the taxpayer for the 
three-year period ending with the prior taxable year do not exceed $25 million) are exempt from the foregoing rule. 
In the case of a partnership, the rule is applied at the partnership level. 

Business interest means any interest paid or accrued on indebtedness properly allocable to a trade or 
business, provided that investment interest (within the meaning of Code Section 163(d)) does not constitute business 
interest. For this purpose, a trade or business does not include the trade or business of performing services as an 
employee or any electing real property trade or business (or any electing farming business or certain regulated utility 
businesses). A real property trade or business is any real property development, redevelopment, construction, 
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reconstruction, acquisition, conversion, rental, operation, management, leasing or brokerage trade or business.  The 
adjusted taxable income of a taxpayer means taxable income computed without regard to any item not properly 
allocable to a trade or business, any business interest income or expense, any net operating loss deduction, for 
taxable years beginning prior to 2022 any depreciation amortization or depletion deduction, and certain other items. 

An election by a real property trade or business is to be made at such time and in such manner as the IRS 
will prescribe and, once made, is irrevocable. An electing real property trade or business is required to use the ADS 
for any nonresidential real property (which would then be depreciable by the straight line method over 40 years) or 
residential rental property (which would then be depreciable by the straight line method over 30 years), or for certain 
improvements to an interior portion of a building which is nonresidential real property (which would then be 
depreciable by the straight line method over 20 years). 

Tax Liability in Excess of Cash Distributions.  It is possible that a Purchaser’s tax liability resulting from 
its Interest will exceed its share of cash distributions from the Trust.  This may occur, for example, because cash 
flow from a Property may be used to fund nondeductible operating or capital expenses of such Property or reserves.  
In addition, as discussed above, in the event the Master Tenant elects to defer payments of rent, Purchasers may be 
required to recognize rental income in a year prior to the year in which such rental income is actually paid.  See 
“Section 467 Rent Allocation” above.  Thus, there may be years in which a Purchaser’s tax liability exceeds its share 
of cash distributions from the Trust, in which case a Purchaser would have to use funds from other sources to satisfy 
its tax liability.  The same tax consequences may result from a sale or transfer of an Interest, whether voluntary or 
involuntary, that gives rise to ordinary income or capital gain. 

Accuracy-Related Penalties and Penalties for the Failure to Disclose.  The Code provides that penalties 
are applied to any portion of any understatement that was attributable to: (i) negligence or disregard of rules or 
regulations; (ii) any substantial understatement of income tax; or (iii) any substantial valuation misstatement.  A 
20% accuracy-related penalty is imposed on (i) listed or (ii) reportable transactions having a significant tax 
avoidance purpose.  This penalty is increased to 30% if the transaction is not properly disclosed on the taxpayer’s 
federal income tax return.  Failure to disclose such a transaction can also prevent the applicable statute of limitations 
from running in certain circumstances and can subject the taxpayer to additional disclosure penalties ranging from 
$10,000 to $200,000, depending on the facts of the transaction.  Any interest attributable to unpaid taxes associated 
with a non-disclosed reportable transaction may not be deductible for federal income tax purposes. 

Negligence is generally any failure to make a reasonable attempt to comply with the provisions of the Code 
and the term “disregard” includes careless, reckless, or intentional disregard. 

A substantial understatement of income tax generally occurs if the amount of the understatement for the 
taxable year exceeds the greater of (i) 10% of the tax required to be shown on the return for the taxable year, or 
(ii) $5,000 ($10,000 in the case of a C corporation). 

A substantial valuation misstatement occurs if the value of any property (or the adjusted basis) is 150% or 
more of the amount determined to be the correct valuation or adjusted basis.  The penalty doubles if the property’s 
valuation is misstated by 200% or more.  No penalty will be imposed unless the underpayment attributable to the 
substantial valuation misstatement exceeds $5,000 ($10,000 in the case of a C corporation). 

The term reportable transaction means any transaction with respect to which information is required to be 
included with a return or statement because, as determined under regulations prescribed under Code Section 6011, 
such transaction is of a type which the IRS determines as having a potential for tax avoidance or evasion. 

The term listed transaction means a reportable transaction which is the same as, or substantially similar to, 
a transaction specifically identified by the IRS as a tax avoidance transaction for purposes of Code Section 6011. 

Except with respect to “tax shelters,” an accuracy-related penalty will not be imposed on an underpayment 
attributable to negligence, a substantial understatement of income tax, or a substantial valuation misstatement if it is 
shown that there was a reasonable cause for the underpayment and the taxpayer acted in good faith.  A “tax shelter” 
includes a partnership if a significant purpose of the partnership is the avoidance or evasion of tax.  In addition, an 
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accuracy-related penalty will not be imposed on a reportable transaction or a listed transaction if it is shown that: 
(i) there is reasonable cause for the position, (ii) the taxpayer acted in good faith, (iii) the relevant facts of the 
transaction are adequately disclosed in accordance with the regulations prescribed under Code Section 6011, 
(iv) there is or was substantial authority for such treatment, and (v) the taxpayer reasonably believed that such 
treatment was more likely than not correct. 

Reportable Transaction Disclosure and List Maintenance.  A taxpayer’s ability to claim privilege on any 
communication with a federally authorized tax preparer involving a tax shelter is limited.  In addition, taxpayers and 
material advisors must comply with disclosure and list maintenance requirements for reportable transactions.  
Sponsor and Tax Counsel have concluded that the sale of an Interest should not constitute a reportable transaction.  

Accordingly, the Sponsor and Tax Counsel do not intend to make any filings pursuant to these disclosure or 
list maintenance requirements.  There can be no assurances that the IRS will agree with this determination by the 
Sponsor and Tax Counsel.  Significant penalties could apply if a party fails to comply with these rules, and such 
rules are ultimately determined to be applicable. 

Codification of Economic Substance Doctrine (Code Section 7701(o)).  In addition, in 2010, Congress 
codified the existing “economic substance doctrine” creating a new penalty equal to 20% of the portion of any 
underpayment attributable to the fact that a transaction lacks economic substance.  The penalty increases to 40% if 
the transaction is not adequately disclosed and is imposed on a strict liability basis (i.e., the taxpayer may not avoid 
the penalty by demonstrating that their position was supported by substantial authority or that the taxpayer 
reasonably relied on advice from a tax advisor).  The economic substance doctrine applies only if it is relevant to a 
transaction and determination of whether the economic substance doctrine is relevant to a transaction will be made 
in the same manner as if the doctrine had never been codified.  In the case of any transaction to which the economic 
substance doctrine is relevant, the transaction is treated as having economic substance if (1) the transaction changes 
in a meaningful way (apart from Federal income tax effects) the taxpayer’s economic position, and (2) the taxpayer 
has a substantial purpose (apart from Federal income tax effects) for entering into such transaction.  In rendering its 
opinion, Tax Counsel has concluded that the economic substance doctrine should not apply and should not alter the 
tax consequences described in this opinion.  There can be no assurance, however, that the IRS would agree. 

State and Local Taxes.  In addition to the federal income tax consequences described above, each 
prospective Purchaser should consider the state tax consequences of an investment in an Interest.  A Purchaser’s 
share of income or loss generally will be required to be included in determining its reportable income for state and 
local tax purposes.  A prospective Purchaser must seek the advice of its own independent tax advisor as to state and 
local tax issues. 

Prospective Purchasers should note that a number of issues discussed in this Memorandum have not 
been definitively resolved by statutes, regulations, rulings or judicial opinions.  Accordingly, no assurances 
can be given that the conclusions expressed herein will be accepted by the IRS, or, if contested, would be 
sustained by a court, or that legislative changes or administrative pronouncements or court decisions may not 
be forthcoming that would significantly alter or modify the conclusions expressed herein.  Each Purchaser 
must consult its own tax counsel about the tax consequences of an investment in an Interest. 

The opinion and discussion are written to support the promotion or marketing of a particular 
transaction, and each Purchaser should seek advice based on the Purchaser’s particular circumstances from 
an independent tax advisor. 

Baker & McKenzie LLP (“Tax Counsel”) has acted solely as U.S. federal income tax counsel, 
securities counsel and finance co-counsel with respect to the Offering, and has not acted as real estate counsel 
or in any other capacity with respect to the Offering.  Tax Counsel’s tax opinion and advice to the Sponsor 
relates solely to U.S. federal income tax issues, and does not include advice on state or local income tax issues, 
property taxes, transfer taxes, stamp duty, lease tax or other non-income taxes, or any other non-tax issues.  
Tax Counsel does not represent the prospective Purchasers.  Prospective Purchasers seeking legal advice 
should retain their own counsel, consult their own advisors about an investment in the Interests and conduct 
any due diligence they deem appropriate to verify the accuracy of the representations or information in this 
Memorandum. 
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________________________________________________ 

Please note that any discussions of U.S. federal income tax matters set forth in this Memorandum have 
been written solely to support the marketing of the Interests.  All prospective Purchasers must consult their own 
independent legal, tax, accounting and financial advisors regarding the federal income tax consequences of investing 
in the Interests in the context of their own particular circumstances, and must represent that they have done so as a 
condition to investing in the Interests.    
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PLAN OF DISTRIBUTION 

General 

Subject to the terms and conditions set forth in this Memorandum and the Trust Agreement, the Trust is 
offering a maximum of $31,500,683 of Interests (the “Maximum Offering Amount”), which, if sold in full, will 
represent 99.0% of the outstanding beneficial ownership interests in the Trust.  Each Purchaser must pay cash for its 
Interests.  The Interests may be purchased only by prospective Purchasers who satisfy the investor suitability 
requirements.  See “Who May Invest.” 

Marketing of Interests 

The Trust will offer the Interests on a “best efforts” basis through the Managing Broker-Dealer and through 
other Selling Group Members. 

The Managing Broker-Dealer will receive Sales Commissions of up to 6.0% of Total Sales, which it will 
re-allow to the Selling Group Members; provided, however, in the event a commission rate lower than 6.0% is 
negotiated with a Selling Group Member, the commission rate will be the lower agreed upon rate.  In addition, the 
Managing Broker-Dealer will receive, on a non-accountable basis and will re-allow to the Selling Group Members 
on a non-accountable basis, allowances for marketing and due diligence expenses of up to 1.25% of the Total Sales.  
The Managing Broker-Dealer will also receive a Managing Broker-Dealer Fee of up to 1.4% of the Total Sales, 
which it may at its sole discretion partially re-allow to the Selling Group Members for non-accountable marketing 
expenses in addition to any other allowances.  The total aggregate amount of Sales Commissions, Marketing/Due 
Diligence Expense Allowances and Managing Broker-Dealer Fee will not exceed 8.65% of the Total Sales.  See 
“Estimated Use of Proceeds.” 

The Trust may, in its discretion, accept purchases of Interests net of all or a portion of the Sales 
Commissions otherwise payable from Purchasers purchasing through a RIA with whom the Purchaser has agreed to 
pay a fee for investment advisory services in lieu of commissions, and affiliates of the Trust, including the Sponsor, 
may purchase the Interests net of Sales Commissions and the Marketing/Due Diligence Expense Allowances. 

The Trust, the Sponsor, or other persons related to or affiliated with them, or other broker-dealers may 
purchase Interests on the same terms and conditions as any other Purchaser.  Any such Purchaser may subsequently 
transfer Interests so acquired by them on the same terms and conditions as any other Purchaser. 

The Trust and each broker-dealer participating in an Offering will agree to indemnify each other against 
certain liabilities including liabilities under the Securities Act or the Exchange Act, as amended, and state securities 
laws. 

The Trust reserves the unconditional right to cancel or modify the Offering, to reject purchases of Interests 
in whole or in part, to waive conditions to the purchase of Interests and to allow purchases of less than the minimum 
purchase amount. 

Subscription Period 

The Trust may hold the Initial Closing at any time after one or more subscriptions for Interests have been 
accepted by the Trust.  Following the Initial Closing, the remaining Interests will continue to be sold and closings 
may from time to time be conducted with respect to additional Interests sold until the Maximum Offering Amount of 
Interests is sold or, if earlier, until May 31, 2019.  The Trust may, however, extend the Offering in its absolute and 
sole discretion.  There is no assurance that all of the Interests will be sold. 



 107 
 

Broker/Dealer Disqualifying Events  

The Interests will be offered and sold pursuant to an exemption from the registration requirements of the 
Securities Act, in accordance with Rule 506(b) of Regulation D, and in compliance with any applicable state 
securities laws.  Effective September 23, 2013, the Securities and Exchange Commission adopted amendments to 
Rule 506 requiring certain disclosures to customers in connection with Regulation D private placement offerings, 
which includes this Offering.  Specifically, the amendments require that the Trust notify you if the broker/dealers 
selling Interests in this Offering have experienced certain specified “disqualifying events,” including certain 
criminal convictions, certain court injunctions and restraining orders, final orders of certain state and federal 
regulators and certain SEC disciplinary orders and SEC cease-and-desist orders, among other events. 

Certain of the broker/dealers that may sell Interests in this Offering have previously informed Bluerock and 
the Managing Broker-Dealer that they have been subject to certain of the “disqualifying events” under Rule 506, as 
set forth below.  The Trust is required to provide this same information to you. 

Concorde Investment Services, LLC (“Concorde”).  Concorde Investment Services, LLC (“Concorde”), a 
Placement Agent involved in the Offering, has notified the Managing General Partner and the Managing Dealer 
pursuant to a contractual covenant in the selling agreement for the Offering, that it has determined that one of its 
registered representatives is subject to a final order of a state securities commission fulfilling the circumstances 
defined in Rule 506(d)(iii)(B), which is summarized as follows: 

• On January 22, 2013, Thomas Fanning, a registered representative (“CR”) currently associated 
with Concorde was temporarily suspended or expelled from membership in, or suspended or barred 
from association with a member of, a registered national securities exchange or a registered national 
or affiliated securities association for an act or omission to act constituting conduct inconsistent with 
just and equitable principles of trade until March 21, 2013. Without consenting or denying the 
findings, the CR was temporarily suspended for violating FINRA/NASD Rules 2010, 2110, and 2370 
and actions contrary to the former broker dealer’s written procedures.  
 

WHO MAY INVEST 

We will offer and sell the Interests in reliance on an exemption from the registration requirements of the 
Securities Act and state securities laws.  Accordingly, distribution of this Memorandum has been strictly limited to 
persons who meet the requirements and make the representations set forth below.  We reserve the right, in our sole 
discretion, to reject any subscription based on any information that may become known or available to us about the 
suitability of a prospective Purchaser or for any other reason. 

An investment in the Interests involves a high degree of risk and is suitable only for persons of substantial 
financial means who have no need for liquidity in this investment.  Only Purchasers who (i) purchase the minimum 
Interest amount as set forth in this Memorandum, and (ii) represent in writing that they meet the investor suitability 
requirements set by us and as may be required under federal or state law, may acquire Interests.  The written 
representations you make will be reviewed to determine your suitability. 

The investor suitability requirements stated below represent minimum suitability requirements established 
by the Sponsor for Purchasers of the Interests.  However, your satisfaction of these requirements will not necessarily 
mean that the Interests are a suitable investment for you, or that we will accept you as a Purchaser of Interests.  
Furthermore, we may modify such requirements in our sole discretion, and such modifications may raise the 
suitability requirements for Purchasers. 

You must represent in writing that you meet, among others, all of the following requirements: 

(a) You have received, read and fully understand this Memorandum and are basing your decision to 
invest on the information contained in this Memorandum.  You have relied only on the 
information contained in this Memorandum and have not relied on any representations made by 
any other person; 
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(b) You understand that an investment in the Interests is highly speculative and involves substantial 
risks and you are fully cognizant of and understand all of the risks relating to an investment in the 
Interests, including those risks discussed in the “Risk Factors” section of this Memorandum; 

(c) Your overall commitment to investments that are not readily marketable is not disproportionate to 
your individual net worth, and your investment in the Interests will not cause such overall 
commitment to become excessive; 

(d) You have adequate means of providing for your financial requirements, both current and 
anticipated, and have no need for liquidity in this investment; 

(e) You can bear and are willing to accept the economic risk of losing your entire investment in the 
Interests; 

(f) You are acquiring the Interests for your own account and for investment purposes only and have 
no present intention, agreement or arrangement for the distribution, transfer, assignment, resale or 
subdivision of the Interests; 

(g)  You have such knowledge and experience in financial and business matters that you are capable of 
evaluating the merits of investing in the Interests and have the ability to protect your own interests 
in connection with such investment;  

(h)  You are an Accredited Investor as defined in Rule 501(a) of Regulation D under the Securities 
Act. 

For purposes of the foregoing, an Accredited Investor means any: 

• Natural person that has (i) an individual net worth, or joint net worth with his or her spouse, 
of more than $1,000,000; or (ii) individual income in excess of $200,000, or joint income with 
his or her spouse in excess of $300,000, in each of the two most recent years and has a 
reasonable expectation of reaching the same income level in the current year; 

• Corporation, Massachusetts or similar business trust, partnership, limited liability company or 
organization described in Code Section 501(c)(3), not formed for the specific purpose of 
acquiring Interests, with total assets over $5,000,000; 

• Trust, with total assets over $5,000,000, not formed for the specific purpose of acquiring 
Interests and whose purchase is directed by a person who has such knowledge and experience 
in financial and business matters that he or she is capable of evaluating the merits and risks of 
an investment in Interests as described in Rule 506(b)(2)(ii) under the Securities Act; 

• Broker-dealer registered under Section 15 of the Exchange Act, as amended; 

• Investment company registered under the Investment Company Act of 1940 (the “Investment 
Company Act”) or a business development company (as defined in Section 2(a)(48) of the 
Investment Company Act); 

• Small business investment company licensed by the Small Business Administration under 
Section 301(c) or (d) or the Small Business Investment Act of 1958, as amended; 

• Private business development company (as defined in Section 202(a)(22) of the Investment 
Advisers Act of 1940, as amended); 

• Bank as defined in Section 3(a)(2) of the Securities Act, any savings and loan association or 
other institution as defined in Section 3(a)(5)(A) of the Securities Act whether acting in its 
individual or fiduciary capacity, or any insurance company as defined in Section 2(13) of the 
Securities Act; 

• Plan established and maintained by a state, its political subdivisions, or any agency or 



 109 
 

instrumentality of a state or its political subdivisions, for the benefit of its employees, if such 
plan has total assets of more than $5,000,000; 

• One of the executive officers of the Manager; or, 

• Entity in which all of the equity owners are Accredited Investors; and 

(i) Neither you nor any subsidiary, affiliate, owner, shareholder, partner, member, indemnitor, 
guarantor or related person or entity: 

(i) is a Sanctioned Person (as defined below);   

(ii) has more than 15% of its assets in Sanctioned Countries (as defined below); or  

(iii) derives more than 15% of its operating income from investments in, or transactions with 
Sanctioned Persons or Sanctioned Countries.   

For purposes of the foregoing, a “Sanctioned Person” means: 

(X)  a person named on the list of “specially designated nationals” or “blocked persons” 
maintained by the U.S. Office of Foreign Assets Control (“OFAC”) at 
http://www.treasury.gov/resource-center/sanctions/SDN-List/Pages/default.aspx, or as 
otherwise published from time to time, or 

(Y) (i) an agency of the government of a Sanctioned Country, (ii) an organization controlled 
by a Sanctioned Country, or (iii) a person resident in a Sanctioned Country, to the extent 
subject to a sanctions program administered by OFAC. 

For purposes of the foregoing, a “Sanctioned Country” shall mean a country subject to a sanctions 
program identified on the list maintained by OFAC and available at 
http://www.treasury.gov/resource-center/sanctions/Programs/Pages/Programs.aspx, or as 
otherwise published from time to time. 

For purposes of calculating your net worth, “net worth” means the excess of total assets at fair market value 
(including personal and real property, but excluding the estimated fair market value of a person’s primary home) 
over total liabilities.  Total liabilities excludes any mortgage on the primary home in an amount of up to the home’s 
estimated fair market value as long as the mortgage was incurred more than 60 days before the securities were 
purchased, but includes (i) any mortgage amount in excess of the home’s fair market value and (ii) any mortgage 
amount that was borrowed during the 60-day period before the closing date for the sale of securities for the purpose 
of investing in the securities.  In the case of fiduciary accounts, the net worth and/or income suitability requirements 
must be satisfied by the beneficiary of the account, or by the fiduciary, if the fiduciary directly or indirectly provides 
funds for the purchase of the Interests. 

Interests are not suitable investments for (i) an employee benefit plan within the meaning of 
Section 3(3) of the Employee Retirement Income Security Act of 1974 (“ERISA”) that is subject to the 
fiduciary responsibility provisions of Title I of ERISA (a “plan”), or a plan within the meaning of Code 
Section 4975(e)(1) that is subject to Code Section 4975 (also, a “plan”), including a qualified plan (any 
pension, profit sharing or stock bonus plan that is qualified under Code Section 401(a)) or an individual 
retirement account, (ii) any person that is directly or indirectly acquiring the Interest on behalf of, as 
investment manager of, as fiduciary of, as trustee of, or with assets of a plan (including any insurance 
company using assets in its general or separate account that  may constitute assets of a plan), (iii) any other 
tax-exempt entity, or (iv) a foreign person.  Therefore, this Memorandum does not discuss the risks that may 
be associated with an investment in an Interest by such plans, accounts, persons, entities or by a foreign 
person. 
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IF YOU DO NOT MEET THE REQUIREMENTS DESCRIBED ABOVE, IMMEDIATELY 
RETURN THIS MEMORANDUM TO US OR THE APPLICABLE SELLING GROUP MEMBER.  IN THE 
EVENT YOU DO NOT MEET SUCH REQUIREMENTS, THIS MEMORANDUM WILL NOT 
CONSTITUTE AN OFFER TO SELL INTERESTS TO YOU. 
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METHOD OF PURCHASE 

IMPORTANT NOTE TO PROSPECTIVE PURCHASERS:  Purchasers may not acquire Interests 
until the Closing Date.  The Sponsor will issue the Closing Supplement as soon as practicable thereafter.  If 
the Trust receives your Investor Questionnaire & Purchase Agreement prior to the Closing Date, it will hold 
such Investor Questionnaire & Purchase Agreement but it will not accept payment for Interests until the 
Closing Date. 

If you are an Accredited Investor and, after carefully reading the entire Memorandum, would like to 
purchase an Interest, you must follow the procedures described below and in the Purchase Agreement. 

To purchase an Interest, you must initially complete, execute and deliver to the Managing Broker-Dealer or 
your broker-dealer the Purchase Agreement attached hereto as Exhibit E, and other documents described in the 
Purchase Agreement.  You will also be asked to confirm the availability of funds to you in the full amount of the 
purchase price for your Interests. 

Upon receipt of the signed Purchase Agreement and verification of your investment qualifications, the 
Trust will decide whether to accept your investment.  If, after review of your suitability, the Trust accepts your offer 
to purchase Interests, the Trust will send you various due diligence documents and closing documents for your 
review and/or execution. 

A prospective Purchaser’s Purchase Agreement will be terminated and his, her or its check or wired funds, 
if any, will be fully refunded by the Trust if (i) the conditions to closing set forth in the Purchase Agreement are not 
satisfied, or (ii) a prospective Purchaser is not accepted by the Trust.  The Trust may accept or reject a prospective 
Purchaser’s Purchase Agreement in its sole discretion.  If the Trust does not accept a Purchase Agreement within 30 
days of its submission then it will be deemed rejected.  In the event your Purchase Agreement is rejected, the full 
amount of any check or wired funds you have sent will be returned to you. 

LITIGATION 

The Sponsor and affiliates are subject to litigation from time to time, but in the opinion of the Sponsor, 
there are no actions pending against the Sponsor or its affiliates or their respective management members, or, to the 
knowledge of the Manager and Sponsor, contemplated, that, based on facts and circumstances, are expected to have 
a material adverse effect on the Trust, the Manager, the Sponsor or the Property, their financial condition or their 
operations. 

 
OTHER DOCUMENTS 

Copies of the documents referred to in this Memorandum or otherwise related to the Offering may be 
inspected at our office as set forth on the cover page hereof or upon your written request.  The Purchase Agreement, 
and the Trust Agreement as delivered are incorporated herein by reference. 

REPORTS 

The Trust will prepare and send to each Beneficial Owner’s unaudited quarterly financial and operational 
reports and an annual report containing a cash basis audited trust-level year-end balance sheet and income statement.  
In addition, the Trust will send to each Investor such tax information as may be necessary for the preparation of the 
Beneficial Owner’s tax returns.  See “Reports.” 
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MASTER LEASE AGREEMENT 
 

THIS MASTER LEASE AGREEMENT, made as of this 10th day of May, 2018 (“Agreement”), by and 
between BR Axis West, DST, a Delaware statutory trust (“Landlord”), and BR Axis West Leaseco, LLC, a Delaware 
limited liability company (“Master Tenant”). 

1. Definitions. 

“Additional Rent” shall have the meaning set forth in Section 4.1(b). 

“Additional Rent Breakpoint” shall be the amounts as set forth on Exhibit A hereto under the heading Gross 
Revenue Additional Rent Breakpoint. 

“Agreement” shall mean this Master Lease Agreement, as amended. 

 “Annual Note Payments” shall have the meaning set forth on Exhibit A hereto. 
 
 “Asset Management Fee” means the Asset Management Fee under the Management Agreement.   
 

“Bankruptcy Code” has the meaning set forth in Section 19.9. 

“Base Rent” shall have the meaning set forth in Section 4.1(a). 

“Base Term” means a term beginning on the Commencement Date and expiring on September 30, 2028.  

“Capital Expenditures” means any improvements, replacements or material repairs with respect to or relating 
to the Project which are properly capitalized (rather than expensed) in accordance with generally accepted accounting 
principles (“GAAP”). 

“Capital Improvements” means the Capital Expenditures, but excluding Landlord Capital Improvements. 

“Commencement Date” means the date of this Agreement. 

“Condemnation Proceeding” means any action or proceeding brought by competent authority for the purpose 
of any taking of the fee of the Project, including the Improvements, or any part thereof or estate therein as a result of 
the exercise of the power of eminent domain, including, but not limited to, a voluntary conveyance to such authority 
either under threat of or in lieu of condemnation or while such action or proceeding is pending. 

“Damages” has the meaning set forth in Section 16.1. 

“Default” has the meaning set forth in Section 20.1, after giving effect to all applicable notice and cure 
periods. 

“Default Rate” means the lesser of (i) 10% per annum, or (ii) the highest interest rate per annum, permitted 
under the laws of the state in which the Project is located, or under federal law, to the extent applicable. 

“DST” shall mean (i) a Delaware Statutory Trust as such term is defined under Delaware law, and (ii) an 
“investment trust” as defined in Treas. Reg. §301.7701-4(c). 

“Excess Uncontrollable Costs” has the meaning set forth in Section 4.5. 

“Existing Obligations” has the meaning set forth in Section 3.3. 
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“Gross Revenues” shall mean the entire gross receipts of every kind and nature from rentals and services 
made in, upon, or from the Project, whether upon credit or for cash, in every department operating in the Project. 

“Hazardous Substances” has the meaning set forth in Section 21.1. 

“Hazardous Substances Costs” has the meaning set forth in Section 21.4. 

 “Imposition Payment” has the meaning set forth in Section 5.1. 

“Impositions” means all ancillary fees and costs related to the Permitted Mortgage (excluding fees and costs 
attributable to a Landlord default under the Permitted Mortgage or other Landlord costs and expenses),  and all taxes, 
assessments, charges for utilities not paid for by subtenants, excises, levies, license and permit fees and other 
governmental impositions and charges, general and special, ordinary and extraordinary, unforeseen and foreseen, of 
any kind and nature whatsoever, which are imposed, levied upon or assessed against or which arise with respect to the 
Project (or any portion thereof) or any rights or obligations of Master Tenant under this Agreement during the Term of 
this Agreement, including, but not limited to, any sums payable hereunder. 

“Improvements” means all buildings, structures and other improvements of any and every kind or nature now 
or hereafter located on the Land.  Such term shall include, without limitation, all fixtures now or hereafter attached or 
affixed, actually or constructively thereto, including, without limitation all pipes, engines, wiring, heating, ventilating 
and air-conditioning equipment and systems, plumbing and lighting fixtures, and other equipment or machinery used 
in or about or for the maintenance or operation of the Project.  Such term shall not include any property owned by a 
sublessee. 

“Intangible Property” has the meaning set forth in Section 3.3. 

“Land” means all of the tracts or parcels of land described in Exhibit B, together with all rights, ways and 
easements appurtenant thereto. 

“Landlord” means BR Axis West, DST, a Delaware statutory trust and its successors or assigns.  

“Landlord Capital Improvements” means Capital Expenditures with respect to (1) repairs and replacements 
of the structure, foundations, roofs, exterior walls, parking lots and improvements to meet the needs of tenants; (2) 
leasing commissions; (3) certain Hazardous Substances Costs; (4) any repairs identified in the property condition 
assessment report, or similar engineering report, performed in connection with the acquisition of the Project; and (5) 
other improvements or replacements to the Project that would be considered Capital Expenditures or that are required 
by law. 

“Landlord Casualty Costs” has the meaning set forth in Section 17.2. 

“Landlord Costs” means Landlord Capital Improvements, as well as the costs to make repairs to maintain the 
Project. 

“Landlord Environmental Costs” has the meaning given such term in Section 21.4. 

“Lender” means any lender under a Permitted Mortgage. 

“Lender Requirements” means all requirements set forth in the Loan Documents relating to Landlord, Master 
Tenant or the operation of the Project. 

“Loan Documents” means all loan documentation executed and delivered by or on behalf of the Landlord or 
Master Tenant to the holder of a Permitted Mortgage. 

“Management Agreement” means an agreement for the management of the Project. 
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“Master Tenant” means BR Axis West Leaseco, LLC, a Delaware limited liability company, and its 
successor or assigns. 

“Master Tenant Capital Reserve Account” has the meaning set forth in Section 6.4(a). 

“Operating Costs” means all costs and expenses (and taxes, if any, thereon) paid or incurred in respect of the 
operations, maintenance, management and security of the Project which, in accordance with generally accepted 
accounting principles are properly chargeable to the operation, maintenance, management and security of the Project, 
such as the cost of electricity, gas, oil, steam, water, air conditioning and other fuel and utilities, property management 
fees, asset management fees, reasonable attorneys’ fees and disbursements and auditing, management and other 
professional fees and expenses.  For the avoidance of doubt, Operating Costs does not include Rent. 

“PCB” has the meaning set forth in Section 21.2. 

“Permitted Mortgage” means any mortgage, deed of trust or other similar document placed on the Project by 
Landlord in compliance with the terms of this Agreement. 

“Premium Payment” has the meaning set forth in Section 8.11. 

“Project” means the Land and the Improvements. 

“Projected Uncontrollable Costs” shall mean the projected Uncontrollable Costs as set forth on the 
projections. 

“Remedial Work” has the meaning set forth in Section 21.5. 

“Rent” shall mean, collectively, Base Rent, Additional Rent, Supplemental Rent and any other amounts 
payable by Master Tenant to (or on behalf of) Landlord hereunder. 

“Requirements” means all requirements relating to the Project, including without limitation, planning, 
zoning, subdivision, environmental, toxic and hazardous waste, health, fire safety, handicapped access and any other 
applicable federal, state and local statutes, laws, ordinances, rules and regulations, as well as any and all encumbrances, 
covenants, conditions, and restrictions, foreseen or unforeseen, ordinary as well as extraordinary, which may affect the 
design, construction, existence or use or manner of use of the Project or any portion thereof. 

“Restoration” means the restoration, repair, replacement, rebuilding or alteration of the Project following a 
casualty or a partial Taking (including, without limitation, the cost of all temporary repairs for the protection of 
property pending the completion of permanent restoration, repair, replacement, rebuilding or alterations), to a 
complete architectural unit of as nearly as possible the same value, condition and character that existed immediately 
prior to such casualty or Taking, to the extent permissible under applicable Requirements, including, without 
limitation, all zoning and use requirements and regulations. 

“Service Contracts” has the meaning set forth in Section 3.3. 

“Springing LLC” shall mean the limited liability company participating in the “Transfer Distribution” as 
such term is defined in the certain Amended and Restated Trust Agreement of BR Axis West, DST, by and among BR 
Axis West Investment Co, LLC, BR Axis West DST Manager, LLC and Delaware Trust Company.  

“Supplemental Rent” shall have the meaning set forth in Section 4.1(c).   

“Supplemental Rent Breakpoint” shall be the amounts as set forth on Exhibit A hereto under the heading 
Gross Revenue Supplemental Rent Breakpoint. 

“Sublease” means any sublease of any or all of the Project permitted pursuant to the terms of this Agreement 
including, but not limited to, the Existing Obligations. 



 

 -A6- 

“Successor Landlord” has the meaning set forth in Section 19.10. 

“Supplemental Trust Reserve” has the meaning set forth in Section 6.4(b). 

“Surplus” has the meaning set forth in Section 18.2.3. 

“Taking” means the event of vesting of title to the Project or any part thereof or estate therein in the 
condemning authority as the result of any Condemnation Proceeding. 

“Term” means the Base Term. 

“Uncontrollable Costs” means real estate taxes, insurance costs, and the cost of utility service provided to the 
Project. 

“Use” means use as a residential apartment project. 

“Vesting Date” means the date of any Taking. 

2. Lease. Landlord hereby leases to Master Tenant and Master Tenant hereby leases from Landlord subject to 
the terms set forth in this Agreement, the Project together with all Improvements, all appurtenances pertaining to the 
Project and all rights of ingress and egress.  Landlord shall deliver possession of the Project to Master Tenant on the 
Commencement Date. 

3. Project and Term of Agreement.    

3.1 The Term of this Agreement shall be for the Base Term unless sooner terminated pursuant to the 
terms of this Agreement. 

3.2 Master Tenant hereby accepts the Project without any representation or warranty by Landlord, 
express or implied in fact or by law, and expressly without recourse to Landlord as to title to the Project, the nature, the 
physical condition, suitability or usability thereof.  Master Tenant shall take the Project in an “As Is” condition as of 
the Commencement Date. 

3.3 The parties hereto acknowledge that the Project or portions thereof are presently the subject of (i) 
leases, subleases, tenancies, licenses, occupancies and rights of others, other than those established hereby, which 
relate to the use of the Project or any portion thereof (collectively, the “Existing Obligations”) and (ii) service 
contracts, which relate to the Project (collectively, the “Service Contracts”).  Landlord hereby assigns and transfers to 
Master Tenant, to the extent transferable, as of the Commencement Date and for the Term of this Agreement, all of 
Landlord’s rights, duties and obligations under the Existing Obligations and the Service Contracts, including, without 
limitation, the right to collect rents and other charges under the Existing Obligations and to enforce the terms of the 
Existing Obligations and the Service Contracts, and all of Landlord’s rights and interest in and to any intangible 
property relating to the Project, including, without limitation, all trade names and trademarks (collectively, the 
“Intangible Property”).  Master Tenant does hereby undertake, covenant and agree for and during the Term of this 
Agreement, to do, perform and discharge any and all rights, duties and obligations in connection with matters affecting 
the Existing Obligations, the Service Contracts, the Intangible Property, the possession of the Project or the title 
thereto which Landlord might otherwise have incurred during the Term of this Agreement by reason of the Existing 
Obligations, the Service Contracts, the Intangible Property or the ownership of the Project by Landlord.  Subject to the 
express terms, provisions and limitations set forth in this Agreement, Master Tenant shall indemnify, protect, defend 
and hold Landlord harmless from and against any and all liability, damage, loss, cost or expense (including reasonable 
attorneys’ fees and expenses) actually suffered or incurred by Landlord in direct connection with any or all of the 
Existing Obligations, the Service Contracts, the Intangible Property or the ownership of the Project arising or first 
accruing during the Term of this Agreement; provided, however, that such indemnity shall not be applicable with 
respect to any liability, damage, loss, cost or expense suffered or incurred by Landlord as a result of, or due to, any 
negligent or willful act or omission of Landlord or its owners, agents, employees, officers, directors, managers, 
members and partners.  Master Tenant’s obligations under this Section shall, as to matters arising, or accruing from 
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facts arising, prior to the termination or expiration of this Agreement, survive the termination of this Agreement.  To 
the extent Landlord is required by the purchase agreement applicable to the acquisition of the Project to remit any rent 
to the seller, then Master Tenant shall remit such rents to the seller. 

3.4 Landlord makes no warranty or representation, express or implied with respect to the Project or the 
condition thereof, it being agreed that all risks incident thereto are to be borne by Master Tenant.  To the extent 
assignable, Landlord hereby assigns to Master Tenant during the Term of this Agreement all representations and 
warranties obtained by Landlord upon acquisition of the Project, and any indemnities, third party warranties, 
guaranties (environmental or otherwise) or rights to receive payment in favor of Landlord, or transferred to Landlord 
regarding the Project obtained by Landlord upon acquisition of the Project, to the extent such representations, 
warranties, indemnities, third party warranties, guaranties and rights to receive payment survive the closing of the 
purchase of the Project, and to the extent the same survive the closing, but are not assignable by Landlord, Landlord 
hereby agrees, at Master Tenant’s request and at Master Tenant’s sole cost and expense, to promptly raise and 
diligently pursue (in a manner and pursuant to a strategy directed by Master Tenant) claims against the seller of the 
Project or any other applicable party regarding such representations, warranties, indemnities, third party warranties, 
guaranties and rights to receive payment.  In the event that Master Tenant fails to pursue or enforce any right or 
remedy available to Master Tenant under the purchase agreement, Landlord may, following written notice to Master 
Tenant, pursue any such claims at its own expense. 

3.5 This Agreement is intended to be and shall be construed as an absolute net lease, pursuant to which 
Landlord shall not be expected or required to make any payment of any kind or be under any obligation or liability 
except for Landlord Costs or as otherwise expressly set forth herein.  Landlord and Master Tenant agree that this 
Agreement is a true lease and does not represent a financing arrangement, joint venture, management arrangement, or 
any arrangement other than a true lease.  Each party shall reflect the transactions represented by this Lease in all 
applicable books, records and reports (including, without limitation, income tax filings) in a manner consistent with 
“true lease” treatment.  Notwithstanding any law to the contrary, and except as otherwise expressly set forth herein: (i) 
this Agreement shall not be terminable by Master Tenant and Master Tenant waives all rights, if any, conferred upon 
Master Tenant by any statute, decree, order or otherwise to terminate or surrender this Agreement; (ii) Master Tenant 
shall not be entitled to accept and waives all rights, if any, conferred upon Master Tenant by any statute, decree, order 
or otherwise to any abatement, deferral, reduction, set-off, counterclaim, defense or deduction with respect to any Rent, 
and (iii) Master Tenant’s obligations under this Agreement including, but not limited to, Master Tenant’s obligation to 
pay the full Rent due hereunder, shall not be affected by reason of:  (a) any damage to or destruction of the Project 
except as set forth in Section 17, (b) any taking of the Project (or any part) by Condemnation or otherwise except as set 
forth in Section 18, or (c) any other cause whether similar or dissimilar to the foregoing. 

3.6 [Intentionally Deleted] 

3.7 Landlord shall transfer all security deposits to Master Tenant.  Master Tenant will indemnify 
Landlord from and against any or all losses, damages, costs and liabilities suffered or injured by Landlord in 
connection with any such security deposits so transferred, but only to the extent caused by or due to the gross 
negligence or willful misconduct of Master Tenant or Master Tenant’s members, managers, shareholders, partners, 
agents, employees, officers, directors or authorized representatives. 

3.8 Upon the termination of this Agreement, Master Tenant’s rights and obligations in and under all 
current Subleases shall automatically vest in Landlord and Landlord shall be deemed, without further action required, 
to have assumed all of Master Tenant’s obligations under the Subleases from and after the effective date of the 
termination.  Landlord also shall indemnify and hold Master Tenant harmless from and against any and all liabilities, 
claims, damages, losses, charges and expenses (including, without limitation, attorneys’ fees and expenses) arising out 
of or pursuant to any Sublease, which relate to facts occurring from or after the effective date of the termination of this 
Agreement. 

3.9 This Agreement shall terminate in the event that all or substantially all of the Project is sold or 
transferred by Landlord in one transaction.  Such termination shall occur immediately after the sale.  The transfer of 
the Project to the Springing LLC from the Landlord, however, shall not cause a termination, but rather in such event 
this Agreement shall be automatically assumed by the Springing LLC, which shall be thereupon considered the 
Successor Landlord (as defined below) for all purposes under this Agreement. 
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4. Rent. 

4.1 Master Tenant covenants to pay to Landlord, in lawful money of the United States of America, 
without notice or demand and without any set-off, deduction or abatement whatsoever (except as otherwise set forth 
herein), the Rent as follows: 

(a)  Master Tenant shall pay the annual amount as set forth and identified as “Base Rent” on Exhibit A 
hereto (“Base Rent”), payable in arrears on the last day of each calendar month during the Term of this 
Agreement, or, if earlier, no later than such other day as may be required by the holder of a Permitted 
Mortgage under its applicable Loan Documents.  Notwithstanding the foregoing, as an administrative 
convenience to Landlord, Landlord hereby irrevocably directs Master Tenant to pay such Base Rent 
directly to the holder of any Permitted Mortgage, or otherwise in accordance with any Permitted 
Mortgage, on or before the due date thereunder.  Landlord will, for purposes of this Section, keep Master 
Tenant informed of any changes to such obligations; 

(b) Master Tenant shall pay the amount that Gross Revenues for a year exceeds the Additional Rent 
Breakpoint up to a maximum annual ceiling as set forth on Exhibit A hereto (“Additional Rent”).  
Additional Rent shall be calculated on a calendar year basis (prorated for any partial year) and shall be 
payable in monthly installments on the last day of each calendar month during the Term of this 
Agreement.   Prorated monthly payments of Additional Rent shall be made if the Term of this Agreement 
begins on a date other than the first day of a month or ends on a date other than the last day of a month.  
Such installment payments shall be based on Master Tenant’s good faith estimates, and Master Tenant 
and Landlord shall reconcile Additional Rent within 90 days after the end of each calendar year; and 

(c) Master Tenant shall pay an annual amount equal to 90% of the amount by which annual Gross Revenues 
exceed the Supplemental Rent Breakpoint for such year (“Supplemental Rent”).  Supplemental Rent 
shall be payable in arrears on or before the 15th day of each month at the office of the Landlord (or such 
other address as the Landlord may specify in writing).  Supplemental Rent shall only be paid after Base 
Rent and Additional Rent have been fully paid.  Supplemental Rent shall be calculated on a calendar year 
basis (prorated for any partial year) and shall be paid in arrears by Master Tenant to the Trust within 90 
days after the end of each calendar year.  

 
4.2 Notwithstanding the provisions of Section 20.1.1 below (but only with respect to failure to fully and 

timely pay Additional Rent and/or Supplemental Rent), it shall not be a Default so long as, after providing for payment 
of Base Rent, Operating Costs, all Impositions and all other obligations required for operation of the Project and any 
fees, costs or expenses under the Management Agreement except the Asset Management Fee (collectively, the 
“Mandatory Expenses”), all of Master Tenant’s revenues after Mandatory Expenses (“Cash Flow”) shall be allocated 
and paid first toward Additional Rent and then toward Supplemental Rent.  The shortfall if any shall be accrued (the 
“Accrued Rent”) and paid as follows: 

(a) The Accrued Rent shall bear interest at the Default Rate until paid;  

(b) Accrued Rent plus interest thereon shall be paid on the next succeeding due date of Additional Rent 
and/or Supplemental Rent, as applicable, hereunder, to the extent of available Cash Flow;  

(c) All Accrued Rent plus interest thereon shall be due and payable in full upon sale of the Project.  

4.3 Any Additional Rent or Supplemental Rent not paid when due, including any deferred payment 
pursuant to Section 4.2, shall bear interest from the due date at the Default Rate until paid in full. 

4.4 Master Tenant shall be entitled to reduce Additional Rent or Supplemental Rent (but not Base Rent), 
if required, to comply with any income tax withholding law. 

4.5 The projections set forth the anticipated Uncontrollable Costs payable with respect to the Project 
over the term of this Agreement.  In the event that the Projected Uncontrollable Costs for any calendar year (or stub 
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period thereof, in the event that a lease year begins after January 1 of a calendar year or ends before December 31 of a 
calendar year) exceed the actual Uncontrollable Costs for such calendar year or stub period thereof, Master Tenant 
shall pay to Landlord, as additional Rent hereunder, the amount of such excess, within 90 days following the end of the 
applicable calendar year (or stub period thereof).  If, however, the actual Uncontrollable Costs for any calendar year 
(or stub period thereof) exceed the Projected Uncontrollable Costs for such calendar year (or stub period thereof) (such 
amount the “Excess Uncontrollable Costs”), then Master Tenant shall be responsible for payment of such Excess 
Uncontrollable Costs, but shall be entitled to reimbursement of such Excess Uncontrollable Costs by offsetting such 
amount against Rent payable to the Trust pursuant to Section 4.1(b) and (if necessary) Section 4.1(c) beginning with 
the first lease month that begins on or after 90 days following the end of such calendar year (or stub period thereof), 
and against such amounts payable to Landlord in later months, if and as needed, until the full amount of the Excess 
Uncontrollable Costs incurred for such calendar year (or stub period thereof) have been reimbursed to the Master 
Tenant. 

5. Impositions. 

5.1 Master Tenant shall pay (except as provided in Section 5.5) as additional Rent, before any fine, 
penalty, interest or cost may be added thereto, or become due or be imposed by operation of law for the non-payment 
thereof, all Impositions which at any time during the Term of this Agreement may be assessed, levied, imposed upon, 
or become due and payable out of or in respect of, or become a lien on (a) the Project or any part thereof or (b) any use 
or occupation of the Project.  If Landlord receives any bills for such Impositions, Landlord shall promptly deliver such 
bills to Master Tenant.  To the extent that Master Tenant has paid as additional Rent the amount of any Imposition or 
anticipated Imposition into any reserve or impound account established by the holder of a Permitted Mortgage (an 
“Imposition Payment”), Master Tenant shall be entitled to demand and receive funds directly from such reserve or 
impound account from the holder of the Permitted Mortgage for the payment of the applicable Imposition(s), in each 
case, subject to the provisions of the Permitted Mortgage.  Upon the funding of any Imposition Payment, Master 
Tenant’s obligation to pay the Imposition corresponding to the Imposition Payment shall be satisfied to the extent of 
the amount deposited.  To the extent any Permitted Mortgage requires an Imposition to be paid into an impound or 
reserve, Master Tenant shall make such payment. 

5.2 If at any time during the Term of this Agreement the methods of taxation prevailing at the 
Commencement Date shall be altered so as to cause the whole or any part of the Impositions now levied, assessed or 
imposed on real estate and the improvements thereon to be levied, assessed and imposed wholly or partially as a 
capital levy or otherwise, on the rents received therefrom, or if as a result of any such alteration of the methods of 
taxation, any gross receipts or franchise tax (other than income taxes), assessment, levy or other tax or charge shall be 
measured by or be based, in whole or in part, upon the Project and shall be imposed upon Landlord then all such taxes, 
assessments, levies or charges so measured or based, shall be deemed to be included within the term “Impositions” for 
the purposes hereof, and Master Tenant shall pay and discharge the same as herein provided in respect of the payment 
of Impositions.  Each such tax, assessment, levy or charge shall be deemed to be an item of additional Rent hereunder. 

5.3 In the case of assessments for local improvements or betterments which may by law be payable in 
installments, Master Tenant (subject to Section 5.7) shall only be obligated to pay such installments which are 
currently due or such installments as fall due during the Term of this Agreement, together with interest on deferred 
payments, provided that Master Tenant shall take such steps as may be prescribed by law to convert the payment of the 
assessment into installment payments, and Landlord hereby agrees to cooperate with Master Tenant to effect the same.  
Such payments of installments and any interest thereon shall be made before any fine, penalty, interest or cost may be 
added thereto for non-payment of any installment. 

5.4 Subject to Section 5.5, in any suit or proceeding arising out of the failure of Master Tenant to keep 
any covenant in the provisions of this Section 5, the certificate or receipt of the department, officer or bureau charged 
with collection of the Impositions, showing that the Impositions are due and payable or have been paid, shall be prima 
facie evidence that such Impositions were due and payable as a lien or charge against the Project or that the same have 
been paid as such by Landlord. 

5.5 Master Tenant shall have the right, after prior written notice to Landlord and with Landlord’s 
consent, to contest or review by appropriate legal proceedings or in such manner as Master Tenant in Master Tenant’s 
opinion shall deem advisable (which proceedings or other steps taken by Master Tenant if instituted shall be conducted 
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diligently and solely at Master Tenant’s own expense) any and all Impositions levied, assessed or imposed against the 
Project or taxes in lieu thereof required to be paid by Master Tenant, provided that such contest shall not operate to 
prevent or in any way impair or delay a sale of the Project by Landlord or result in a tax sale of the Project or any 
portion thereof.  Landlord, at the request of Master Tenant, will join in any such contest or proceeding and will execute 
any agreement in form and substance satisfactory to Landlord in settlement of any of those contests or proceedings and 
any documents in implementation thereof if it is necessary to do so in order to prosecute such proceeding, but Master 
Tenant in those circumstances must defend and hold Landlord harmless from and against any and all liability, loss, 
cost and expense (including without limitation, reasonable attorneys’ fees and expenses) suffered or incurred by 
Landlord in connection therewith.  All payments required to be made by Landlord pursuant to any Impositions shall be 
reimbursed to Landlord by Master Tenant within 30 days.  In any event, no such contest shall defer or suspend Master 
Tenant’s obligations to pay the Impositions as herein provided, but if by law it is necessary that such payment be 
suspended to preserve or perfect Master Tenant’s contest, then the contest shall not be undertaken without there being 
first furnished to Landlord security in form reasonably satisfactory to Landlord, and in an amount sufficient to pay 
such Impositions, together with all interest and penalties thereon upon conclusion of the contest and all costs thereof 
that may be imposed upon Landlord or the Project, and Master Tenant shall defend and hold Landlord harmless from 
and against any and all liability, loss, cost and expense suffered or incurred by Landlord in connection therewith.  
Nothing in this Section 5.5 shall be in derogation of Landlord’s right to contest or review any Impositions by legal 
proceedings or in such other manner as may be available to Landlord upon 10 days prior written notice to Master 
Tenant. 

5.6 At Landlord’s written request, Master Tenant shall deliver to Landlord copies of all paid bills or 
other evidence of payment for Impositions prior to the date any fine, interest or cost may be imposed for the 
nonpayment thereof. 

5.7 Any Impositions relating to a fiscal period of the taxing authority occurring at the beginning or end 
of the Term of this Agreement, only a part of which fiscal period is within the Term of this Agreement (whether or not 
such Impositions are assessed, levied, imposed or become a lien or shall become payable, during the Term of this 
Agreement) shall be apportioned and adjusted between Landlord and Master Tenant so that Landlord shall only be 
responsible in respect to that portion of such Impositions which bear the same ratio to the full Impositions that the part 
of the fiscal period which falls outside the Term of this Agreement bears to the entire fiscal period.  Master Tenant 
shall be responsible for the Impositions that fall within the Term of this Agreement. 

5.8 Landlord hereby designates Master Tenant to act on its behalf, and, during the Term of this 
Agreement, assigns to Master Tenant Landlord’s rights and interest: (a) to complete, terminate or settle any appeal 
proceedings pending on the Commencement Date with respect to real estate tax assessments of the Project for periods 
prior to the Commencement Date, (b) to determine the need to initiate an appeal of any real estate tax assessment of the 
Project with respect to periods prior to or after the Commencement Date, and to complete, terminate or settle any such 
appeals, and (c) to engage legal counsel in connection with the foregoing, provided, however, that any refunds or 
settlement monies resulting from such appeals shall be applied as follows: (i) first, to the payment of all attorneys’ fees 
and costs attendant to such appeals, (ii) second, to any subtenants to the extent such subtenants are entitled to a portion 
of such refunds or monies under their respective subleases and (iii) third, so long as Master Tenant is not in Default 
hereunder, to Master Tenant.  Master Tenant shall pay all costs, including attorneys’ fees and costs, attendant to such 
appeals (to the extent not covered by the application of any refunds or settlement monies) and Landlord shall have no 
obligation to pay the same.  At Master Tenant’s sole cost and expense, Landlord shall cooperate with Master Tenant to 
the extent Landlord’s participation is necessary to initiate, settle, terminate, extend or amend such appeals or to 
otherwise secure any refunds. 

6. Repairs and Maintenance of the Project.   

6.1 Except for Landlord Costs, throughout the Term of this Agreement, Master Tenant, at Master 
Tenant’s sole cost and expense, shall take good care of the Project and shall put, keep and maintain the same and every 
part thereof in a condition substantially the same as the condition of the Project on the Commencement Date (ordinary 
wear and tear excepted), and shall make all necessary repairs thereto of whatsoever nature or kind, interior and exterior, 
structural and nonstructural, ordinary and extraordinary and whether now foreseeable or not foreseeable, and 
including, without limitation, any repairs or other work required (i) by contract or Requirements under all Existing 
Obligations affecting all or any part of the Project or (ii) subject to any contrary terms of Sections 17 or 18, following 
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a Taking or a casualty.  Other than responsibility for Landlord Costs, and subject to any contrary provisions of 
Sections 17 and 18, Master Tenant (and not Landlord) shall have full and sole responsibility for the condition, 
operation, repair, replacement, maintenance and management of the Project. 

6.2 To the extent there are reserves established under the Permitted Mortgage that are applicable to any 
maintenance, repairs or replacements, Master Tenant shall have access to such reserves to fund some or all of any such 
costs to the same extent as Landlord would have such access under the Loan Documents.  If any reserve is established 
under the Loan Documents for or permitted for the payment of Landlord Costs, or if any portion of any monthly 
payments or reserves required under the Loan Documents is reasonably attributable to Landlord Costs, Landlord, and 
not Master Tenant, shall be responsible for payment of all related contributions to such reserve(s), and Master Tenant 
shall have access to such reserves to pay for the work for which the reserves were set aside.  

6.3 In addition to the foregoing, during the existence of a Permitted Mortgage, Master Tenant shall 
further maintain and repair the Project in accordance with any Lender Requirements. 

6.4 (a)  Master Tenant shall be responsible to perform all Capital Improvements that, in Master Tenant’s 
reasonable discretion, are necessary to properly maintain the Project in accordance with its Use.  Master Tenant may in 
its discretion establish a reserve account to fund and pay for Capital Improvements for which it is responsible to fund 
(the “Master Tenant Capital Reserve Account”). If the Master Tenant Capital Reserve Account, if established, does 
not contain sufficient funds to fully reimburse Master Tenant, Master Tenant shall be obligated to separately fund such 
costs, but in all instances excluding Landlord Costs, which shall remain the responsibility of and shall be funded by the 
Landlord.  Landlord, however, shall not be obligated to pay for any Landlord Costs required (i) due to the gross 
negligence or willful misconduct of Master Tenant or Master Tenant’s members, managers, shareholders, partners, 
agents, employees, officers, directors or authorized representatives or (ii) that arise directly or indirectly from or in 
connection with the presence or release of any Hazardous Substance (as defined in Section 21) in or into the air, soil, 
surface, water, groundwater or soil vapor at, on, under, over or within the Project, or any portion thereof from and after 
the Commencement Date and otherwise during the Term, in either of which event such Landlord Capital 
Improvements shall be the responsibility of Master Tenant.  Any funds held in the Master Tenant Capital Reserve 
Account shall belong to Master Tenant and shall be transferred to Master Tenant upon termination of this Agreement.   

(b) Landlord shall establish a “Supplemental Trust Reserve” for the benefit of Landlord and the Project 
to pay for Landlord Costs and other Project costs, expenses and fees, including but not limited to repairs and 
renovations and the Asset Management Fee.  Master Tenant may in its sole discretion draw upon these reserves to 
satisfy Landlord Costs, and for other Project costs and expenses including without limitation the payment of the Asset 
Management Fee.  The Landlord shall deposit into the Supplemental Trust Reserve funds raised in its private 
placement offering of DST Interests, in an amount equal to $650,000 if the maximum amount of DST Interests is sold.  
All funds held in such Supplemental Trust Reserve shall belong to Landlord and, subject to any contrary terms of any 
Loan Documents, and to the extent that any funds remain they shall be transferred to Landlord upon termination of this 
Agreement. 

(c) Master Tenant may draw upon the Supplemental Trust Reserve (and any such other reserves 
available under the Loan Documents) for Capital Improvements (including Landlord Cost items) with a useful life 
beyond the term of this Agreement. 

6.5 Master Tenant may satisfy its funding obligations for any Capital Improvements to the extent, if any, 
that insurance proceeds are made available to Master Tenant’s or Landlord’s insurance carrier and such proceeds are 
used to perform the Capital Improvements. 

6.6 Throughout the Term of this Agreement, Master Tenant shall not intentionally cause any waste, 
damage, disfigurement or injury to the Project or any part thereof. 

6.7 Master Tenant may enter into a Management Agreement for the management and operation of the 
Project as contemplated hereunder.  Landlord shall not have any rights or obligations under the Management 
Agreement; provided, that at all times the Management Agreement shall be subject and subordinate to this Agreement. 
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7. Compliance with Requirements.   

7.1 Throughout the Term of this Agreement, Master Tenant, at Master Tenant’s sole cost and expense 
(except for Landlord Capital Improvements which shall be at Landlord’s expense) and in all material respects, shall 
promptly comply with all present and future Requirements whether or not such Requirements shall necessitate 
structural changes or improvements or interfere with the use and enjoyment of the Project, or any part thereof.  If 
Landlord receives any notices regarding Requirements, Landlord shall promptly deliver the same to Master Tenant. 

7.2 Master Tenant shall have the right, after prior notice to Landlord, solely at Master Tenant’s own 
expense, without cost or expense to Landlord, to contest by appropriate legal proceedings diligently conducted in good 
faith, in the name of Master Tenant, the validity or application of any Requirements, provided, however, that Master 
Tenant may delay compliance therewith until the final determination of such proceeding only if by the terms of any 
such Requirements, compliance therewith pending the prosecution of any such proceeding may legally be delayed 
without the incurrence of, or the risk of incurring, any fine, lien, charge or liability of any kind against the Project or 
Master Tenant’s leasehold interest therein and without subjecting Master Tenant or Landlord to the risk of any liability, 
civil or criminal, for failure so to comply therewith.  To the extent reasonably required and at Master Tenant’s request 
and sole cost and expense, Landlord hereby agrees to cooperate with and assist Master Tenant with such contests. 

8. Insurance. 

8.1 Master Tenant shall, at Master Tenant’s sole cost and expense, at all times throughout the Term of 
this Agreement, maintain the insurance below enumerated on the Project, or cause such insurance to be maintained, 
for the mutual benefit of Landlord and Master Tenant: 

8.1.1 All Risks property insurance on the Improvements in an amount not less than 100% of the 
full replacement costs of the Improvements with a Replacement Cost Endorsement.  “Full replacement cost” as used 
herein means the cost of replacing the Improvements (exclusive of the cost of excavations, foundation and footings 
below the lowest basement floor) without deduction for physical depreciation thereof; 

8.1.2 Boiler and Machinery insurance as may reasonably be required to cover physical damage 
to the Improvements and to the major components of any central heating, air-conditioning or ventilation systems; 

8.1.3 Provided that the Project, or any portion thereof, is located in an area designated as a flood 
prone area participating in the National Flood Insurance Program, flood insurance in an amount equal to the full 
replacement cost or the maximum amount then available, unless neither the Project, nor any portion thereof, is located 
within a 100 year flood plain as determined by the Federal Insurance Administration; and 

8.1.4 During any changes or alterations of the Project or any part thereof and during any 
Restoration following a Taking or a casualty, all risk builder’s risk insurance in an amount not less than 100% of the 
full replacement cost of the Improvements. 

8.2 Master Tenant shall also maintain, at Master Tenant’s sole cost and expense, or cause to be 
maintained by its Sublessee and at all times throughout the Term of this Agreement, the following insurance: 

8.2.1 insurance against loss of profits or rental under a business interruption insurance policy or 
under a rental value insurance policy covering risk of loss due to the occurrence of any of the hazards covered by the 
policies described in Sections 8.1.1, 8.1.2 and 8.1.3, and (to the extent insurance covering such hazards is generally 
obtainable) in Section 8.1.4 in an amount not less than the aggregate requirements for the period of 12 months 
following the occurrence of the insured casualty for: (i) Base Rent, estimated Additional Rent and estimated 
Supplemental Rent, or, if such amounts exceed the Base Rent, estimated Additional Rent and estimated Supplemental 
Rent, the rental payments due Master Tenant under the Subleases, (ii) Impositions and (iii) premiums on insurance 
required to be carried pursuant to this Section; 

8.2.2 comprehensive general liability insurance including contractual liability insurance 
specifically covering the indemnification obligations of Master Tenant under this Agreement (including, without 
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limitation, the obligations referred to in Section 16.1), on an occurrence basis against claims for personal injury, 
(including, without limitation, elevators and/or escalators) and the sidewalks, driveways and curbs adjacent thereto 
with limits not less than $1,000,000 combined single limit and $2,000,000 in the annual aggregate in the event of 
bodily injury or death to any number of persons in any accident; and 

8.2.3 any other insurance or coverages applicable to the Project which are required to be 
maintained by the owner or operator of the Project pursuant to the terms of any Permitted Mortgage; provided that 
such insurance shall only be required to be maintained by Master Tenant during the term of the Permitted Mortgage. 

8.3 All insurance provided for under this Agreement shall be effected under valid enforceable policies 
issued by insurers of responsibility and licensed to do business in the State where the Project is located.  The original 
policies under Section 8.1 and the certificates for the policies under Section 8.2 shall be delivered to Landlord within 5 
days of Master Tenant’s receipt of Landlord’s written request therefor.  Prior to the expiration date of any policy 
required pursuant to this Section, the original renewal policy (or the certificate as concerns the insurance required 
pursuant to Section 8.2) for such insurance shall be delivered by Master Tenant to Landlord, together with satisfactory 
evidence of payment of the premium on such policy.  To the extent obtainable, all such policies shall contain 
agreements by the insurers that (i) no act or omission by Master Tenant shall impair or affect the rights of the insured 
to receive and collect the proceeds under the policies; (ii) such policies shall not be cancelled except upon not less than 
10 days prior written notice to each named insured and loss payee; and (iii) the coverage afforded thereby shall not be 
affected by the performance of any work in or about the Project. 

8.4 The rental value policy referred to in Section 8.2.1 shall name Landlord as loss payee.  To the extent 
Master Tenant is in Default under this Agreement, Landlord shall retain and apply the proceeds, if any, of such rental 
value insurance first towards the payment of Base Rent, second to the payment of Impositions, third to payment of the 
Additional Rent, fourth to the portion of Accrued Rent consisting of amounts of Additional Rent accrued pursuant to 
Section 4.2, fifth to payment of Supplemental Rent and sixth to the balance of Accrued Rent consisting of amounts of 
Supplemental Rent accrued pursuant to Section 4.2.  Any balance of such portion of the total proceeds remaining after 
such Default has been cured shall be paid to Master Tenant, unless Master Tenant is again in Default under this 
Agreement, in which case said proceeds shall be retained by Landlord. 

8.5 Except as provided in Section 8.4, all policies of insurance shall name Master Tenant as the insured 
and Landlord (and Master Tenant, if applicable) as an additional insured, as their respective interests may appear.  
Subject to the terms of any loan documents evidencing a Permitted Mortgage, the loss, if any, under said policies 
referred to in Section 8.1 shall be adjusted with the insurance companies solely by Master Tenant, except that in case 
of any particular casualty occurring during the last year of the Term of this Agreement and resulting in damage or 
destruction exceeding $3,000,000, no adjustment shall be made with the insurance companies without the prior 
written approval of Landlord. 

8.6 The loss, if any, under all policies of insurance of the kind referred to in Section 8.1 shall be payable 
to Master Tenant, unless the casualty results in Master Tenant’s termination of this Agreement pursuant to the 
provisions of Section 17, in which event the loss shall be payable to Landlord.  All policies of insurance of the kind 
aforesaid shall expressly provide that all losses thereunder shall be adjusted and paid as provided in Sections 8.5 and 
8.6. 

8.7 Nothing contained in the foregoing provisions of this Section shall prevent Master Tenant from 
taking out insurance of the kind and in the amount provided for under Sections 8.1 or 8.2 under a blanket insurance 
policy or policies which cover the properties owned or operated by Master Tenant or its affiliates as well as the 
Project; provided, however, if such insurance is provided pursuant to a blanket policy, Master Tenant shall obtain an 
“Agreed Value Endorsement” applicable to the Project. 

8.8 All policies under Section 8.1 and Section 8.2 shall contain endorsements that the rights of the 
insured to receive and collect the proceeds shall not be diminished because of any additional insurance carried by 
Master Tenant on Master Tenant’s own account. 

8.9 The requirements of this Section shall not be deemed or construed to negate or modify Master 
Tenant’s obligations to defend and indemnify Landlord pursuant to the provisions of this Agreement, or to negate or 
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modify Master Tenant’s obligations to restore the Project following a Taking or casualty pursuant to the provisions of 
this Agreement. 

8.10 Notwithstanding anything herein to the contrary, to the extent required in any Permitted Mortgage 
the holder of the Permitted Mortgage shall be named an additional insured under any liability policies and proceeds 
under such other policies shall be payable to holder as a mortgagee under a standard mortgagee clause in favor of, and 
acceptable to, such holder.  Master Tenant’s obligations hereunder to deliver certificates of insurance or original 
insurance policies to Landlord shall, during the time any Permitted Mortgage is in existence, include delivery of such 
items to such lender in addition to (or where necessary in lieu of) delivery of such items to Landlord.  To the extent that 
any insurance proceeds are paid to the lender under a Permitted Mortgage in accordance with the requirements of the 
Permitted Mortgage, such payment (and, as applicable, the use of any such proceeds by Master Tenant to repair any 
related damage in accordance with the terms of the Permitted Mortgage), will be deemed to satisfy Master Tenant’s 
obligations under this Agreement, including Section 17, where such proceeds would, without such Permitted 
Mortgage, be available to Master Tenant to perform its repair obligations under this Agreement.  Master Tenant’s and 
Landlord’s rights in and to any insurance proceeds are subject to the rights of the holder of a Permitted Mortgage under 
the Permitted Mortgage. 

8.11 To the extent that Master Tenant has paid as Base Rent any amount for the payment of any insurance 
premium or anticipated insurance premium into any reserve or impound account established by the holder of a 
Permitted Mortgage (a “Premium Payment”), Master Tenant shall be entitled to demand and receive funds directly 
from such reserve or impound account from the holder of the Permitted Mortgage for the payment of the applicable 
insurance premium(s) in each case, in accordance with the terms and conditions of the Permitted Mortgage.  Upon the 
funding of any Premium Payment, Master Tenant’s obligation to maintain the insurance corresponding to the 
Premium Payment shall be satisfied in full for the applicable period.  To the extent any Permitted Mortgage requires a 
Premium Payment to be paid into an impound or reserve, Master Tenant shall make such payment. 

9. Surrender at End of Term. 

9.1 Upon termination of this Agreement, Master Tenant shall quit and surrender the entire Project 
(including, without limitation the Improvements) to Landlord, without payment or off-set, in a condition substantially 
similar to the condition of the Project on the Commencement Date, reasonable wear and tear and Capital 
Improvements excepted, free and clear of all leases and occupancies other than (a) the Existing Obligations (to the 
extent the same have not expired or have since been terminated), (b) Subleases and (c) any other leases and 
occupancies which Landlord has expressly agreed in writing shall survive the expiration or sooner termination of this 
Agreement, and free and clear of all liens and encumbrances other than those, if any, created by Landlord and any 
Permitted Mortgage.  Upon termination of this Agreement, Master Tenant shall assign the items set forth in (a), (b) and 
(c) above to Landlord. 

9.2 Any personal property of Master Tenant, any subtenant, any space tenant, any occupant, any 
business invitee or any licensee, which shall remain upon the Project after the expiration or sooner termination of this 
Agreement and the removal of Master Tenant, such subtenant, such space tenant, such occupant, such business invitee 
or such licensee from the Project, or the abandonment or vacation of the Project by Master Tenant or such subtenant, 
space tenant, occupant, business invitee or licensee, may, at the option of Landlord, be deemed to have been 
abandoned and either may be retained by Landlord as Landlord’s property or may be disposed of, without 
accountability, in such manner as Landlord may see fit, and Master Tenant agrees to defend, indemnify and hold 
Landlord harmless from and against any and all liabilities, claims, damages, losses, charges and expenses (including, 
without limitation, attorneys’ fees and expenses) arising in any way from such retention or disposition. 

9.3 If Master Tenant does not vacate the Project upon expiration or sooner termination of this 
Agreement, then Landlord shall have the option to treat Master Tenant as a month-to-month tenant, subject to all of the 
provisions of this Agreement, except that: (i) the term shall be month-to-month and (ii) the rent (excluding Impositions 
which will also be payable) shall be an amount equal to 125% of the prior monthly installment of Rent. 

9.4 Landlord shall not be responsible for any loss or damage occurring to any property owned by Master 
Tenant, any subtenant, any space tenant, any occupant, any business invitee or any licensee. 
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9.5 The terms, covenants, provisions and conditions of this Section 9 shall survive the expiration or 
sooner termination of this Agreement. 

10. Landlord’s Right to Perform Master Tenant’s Covenants. 

10.1 If Master Tenant shall at any time fail to (i) pay any Impositions in accordance with the provisions of 
Section 5, (ii) maintain any of the insurance policies provided for in Section 8, (iii) discharge any lien or other 
encumbrance that Section 12 requires Master Tenant to discharge, (iv) comply with the provisions of Section 21, or (v) 
make any other payment or perform any other act on Master Tenant’s part to be made or performed pursuant to this 
Agreement, then, after 20 days prior written notice to Master Tenant or without notice in case of an emergency (which 
shall include, but shall not be limited to, danger to person or property or the imposition of a monetary fine or penalty 
on Landlord or Landlord’s exposure to possible liability or where the due date for such payment or performance shall 
have passed or shall occur within such 20 day period) and without waiving, or releasing Master Tenant from any 
obligation of Master Tenant contained in this Agreement, Landlord may (but shall be under no obligation to): 

10.1.1 pay all Impositions payable by Master Tenant pursuant to the provisions of Section 5; 

10.1.2 take out, pay for and maintain any of the insurance policies provided for in Section 8; 

10.1.3 discharge such lien or encumbrance for Master Tenant’s account; 

10.1.4 make any payment and perform any action on Master Tenant’s behalf to be made or 
performed pursuant to Section 21, and enter upon the Project for that purpose and take all such action thereon as may 
be necessary therefor; and/or 

10.1.5 make any other payment or perform any act on Master Tenant’s behalf to be made or 
performed hereunder as provided in this Agreement, and enter upon the Project for that purpose and take all such 
action thereon as may be necessary therefor. 

10.2 All sums so paid by Landlord and all costs and expenses incurred by Landlord in connection with 
the performance of any such act, together with interest thereon at the Default Rate from the respective dates of 
Landlord’s making of each such payment or incurring of each such cost and expense, shall constitute additional Rent 
payable by Master Tenant under this Agreement and shall be paid by Master Tenant to Landlord on demand.  Landlord 
shall not be limited in the proof of any damages which Landlord may claim against Master Tenant arising out of or by 
reason of Master Tenant’s failure to provide and keep in force insurance which Master Tenant is required to keep in 
force under this Agreement.  Landlord shall also be entitled to recover, as damages for such breach, the uninsured 
amount of any loss to the extent of any deficiency in the insurance required by the provisions of this Agreement, 
damages, costs and expenses of suit suffered or incurred by reason of damage to, or destruction of, the Project, or any 
part thereof, occurring during any period when Master Tenant shall have failed or neglected to provide insurance as 
aforesaid. 

10.3 Master Tenant’s obligations under this Section 10 shall, as to matters arising prior to the expiration 
or sooner termination of this Agreement, survive for 1 year following the expiration or sooner termination of this 
Agreement. 

11. Changes and/or Alterations by Master Tenant. 

11.1 Subject to the Loan Documents and Section 11.3 below, Master Tenant shall have the right at any 
time and from time to time during the Term of this Agreement to make, at Master Tenant’s sole cost and expense 
(provided that any Landlord Costs shall be at Landlord’s expense) and in its sole discretion, structural and 
nonstructural changes and alterations in or to the Improvements without Landlord’s consent, subject however, in all 
cases to the following: 

11.1.1 No change or alteration shall be undertaken until Master Tenant shall have procured and 
paid for, so far as the same may be required, from time to time, all permits and authorizations of all municipal 
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departments and governmental subdivisions having jurisdiction.  Landlord shall join in the application for such 
permits and authorizations whenever such action is necessary; provided that Landlord shall not incur or be subject to 
any liability or expense as a result of joining in said application. 

11.1.2 No change or alteration shall be made that could materially reduce the value of the Project 
below its value immediately before such change or alteration, result in a material change in the usefulness of the 
Project from its intended Use, or that would violate the terms of any Sublease. 

11.1.3 Any change or alteration shall be made promptly and in a good and workmanlike manner 
and in compliance with all applicable permits and authorizations, and all Requirements shall be completed at least 3 
months prior to the end of the Term of this Agreement. 

11.1.4 The cost of any such change or alteration shall be promptly paid by Master Tenant (or from 
the Master Tenant Capital Reserve Account, if any, in the event of a Capital Improvement other than disputed items) 
so that the Project shall at all times be free and clear of liens and/or encumbrances for labor and materials supplied or 
claimed to have been supplied to the Project. 

11.1.5 All changes and alterations to the Improvements made by or on behalf of Master Tenant 
shall be and become the property of Landlord upon termination of this Agreement and for purposes of this Agreement 
shall be deemed to be a part of the Improvements.  Master Tenant shall diligently prosecute to completion all such 
changes and alterations once commenced, and Master Tenant’s obligation to complete the same pursuant to the terms 
of this Agreement shall survive the expiration or sooner termination of this Agreement. 

11.1.6 Any such changes and alterations provided for in this Section 11 shall be performed by 
Master Tenant in full compliance with the Lender Requirements. 

11.1.7 Worker’s compensation insurance covering all persons employed in connection with the 
work and with respect to whom death or bodily injury claims could be asserted against Landlord, Master Tenant or the 
Project, and general liability insurance for the mutual benefit of Master Tenant and Landlord with a combined single 
limit of not less than $1,000,000 “per occurrence” against all claims for personal injury, bodily injury, death and 
property damage and all risk builder’s risk as provided in Section 8.1.4 shall be maintained by Master Tenant, at 
Master Tenant’s sole cost and expense, at all times when any work is in process in connection with any change or 
alteration.  All such insurance shall be provided by a company or companies of recognized responsibility, and all 
policies or certificates therefor issued by the respective insurers, bearing notations evidencing the payment of 
premiums or accompanied by other evidence of such payment, shall be delivered to Landlord prior to the 
commencement of any work in connection therewith. 

11.2 Master Tenant covenants that in performing any work or repairs to, or restoration, replacement or 
rebuilding of, any portion of the Improvements required or permitted to be performed by Master Tenant pursuant to 
this Agreement, Master Tenant shall, to the extent applicable, comply with the provisions set forth in this Section 11. 

11.3 Notwithstanding anything in this Agreement or in the Loan Documents, to the extent that Master 
Tenant makes any changes or alterations to the Project that constitute more than minor, non-structural modifications, 
Master Tenant must, prior to making any such changes or alterations, (a) provide 30 days’ advance written notice to 
the Landlord setting forth the details of such alterations so that the Landlord, to the extent it is a DST, may effectuate 
a transfer of the Project if necessary to a newly-formed Delaware limited liability company and in accordance with the 
Trust Agreement of the Landlord, or (b) execute an agreement with the Landlord to the effect that at the end of the 
Term of this Agreement, Master Tenant shall restore the Project to a condition substantially the same as the condition 
of the Project on the Commencement Date.  Notwithstanding anything else in this Agreement, at any time that 
Landlord is a DST, Landlord shall not have the right, power or ability to make more than minor non-structural 
modifications to the Project (in accordance with Revenue Ruling 2004-86). 

12. Discharge of Liens.    



 

 -A17- 

12.1 Master Tenant covenants and agrees that Master Tenant shall not create or permit to be created or to 
remain, and shall discharge, any lien, encumbrance or charge which might be or become a lien, encumbrance or charge 
upon the Project or any part thereof or the income therefrom, and Master Tenant shall not suffer any other imposition 
whereby the estate, right and interest of Master Tenant in the Project or any part thereof might be impaired, provided 
that any Impositions may, after the same become a lien on the Project, be paid or contested in accordance with Section 
5, and any mechanic’s, laborer’s or materialman’s lien may be discharged in accordance with Section 12.2. 

12.2 If any mechanic’s, laborer’s or materialman’s lien shall at any time be filed against the Project or 
any part thereof, Master Tenant, within 30 days after notice of the filing thereof, shall cause the same to be discharged 
of record by payment, deposit, bond, order of a court of competent jurisdiction or otherwise.  If Master Tenant shall 
fail to cause such lien to be discharged within the period aforesaid, then, in addition to any other right or remedy 
available to Landlord hereunder, at law or in equity and including those set forth in Section 20, Landlord may, but 
shall not be obligated to, discharge the same either by paying the amount claimed to be due or by procuring the 
discharge of such lien by deposit or by bonding proceedings.  Any amount so paid by Landlord and all costs and 
expenses incurred by Landlord in connection therewith, including, without limitation, amounts paid in good faith 
settlement of such lien and attorneys’ fees and expenses, together with interest thereon at the Default Rate from the 
respective dates of Landlord’s making the payment or incurring the cost and expense to the date Landlord is in actual 
receipt of such amount from Master Tenant, shall constitute additional Rent payable by Master Tenant under this 
Agreement and shall be paid by Master Tenant to Landlord on demand.  In the event that any mechanic’s, laborer’s or 
materialmen’s lien cured by Master Tenant relates to any Landlord Capital Improvement expense that is the 
responsibility of Landlord, Master Tenant shall be reimbursed therefor in the manner described in Section 6. 

NOTICE IS HEREBY GIVEN THAT LANDLORD WILL NOT BE LIABLE FOR ANY LABOR, 
SERVICES OR MATERIALS FURNISHED OR TO BE FURNISHED TO MASTER TENANT, OR TO ANYONE 
HOLDING AN INTEREST IN THE PROJECT (OR ANY PART THEREOF) THROUGH OR UNDER MASTER 
TENANT, AND THAT NO MECHANIC’S OR OTHER LIENS OR ANY SUCH LABOR, SERVICE OR 
MATERIALS SHALL ATTACH TO OR AFFECT THE INTEREST OF LANDLORD IN THE PROJECT. 

13. Use of Project.   

13.1 Master Tenant shall use the Project for the Use and for no other purpose, and hereby covenants to 
use and operate the Project for the Use at all times during the Term of this Agreement.  Master Tenant hereby 
covenants and agrees to act in compliance with all laws, ordinances, rules, regulations and guidelines relating to 
operation of the Project. 

13.2 Master Tenant shall not use or allow the Project or any part thereof to be used or occupied for any 
unlawful purpose or in material violation of any certificate of occupancy or certificate of compliance or of any other 
material certificate, permit, law, statute, ordinance, rule or regulation or any of the other Requirements, or any lease, 
mortgage, easement, restriction or other material agreement covering or affecting the use of the Project or any part 
thereof, and shall not suffer any act to be done or any condition to exist on the Project or any part thereof, which may 
be dangerous, unless safeguarded as required by law, or which may constitute a nuisance, public or private, or which 
may make void or voidable, or cause the revocation of, any certificate of occupancy or certificate of compliance or any 
other material certificate or permit or any insurance then in force with respect thereto. 

13.3 Master Tenant shall not suffer or permit the Project, or any portion thereof, to be used by any other 
party, including the public, as such, without restriction or in such manner as might reasonably tend to impair 
Landlord’s title to the Project or any portion thereof, or in such manner as might reasonably make a possible claim or 
claims of adverse usage or adverse possession by such party or the public, as such, or of implied dedication of the 
Project or any portion thereof. 

13.4 Master Tenant shall not use or allow the Project or any part thereof to be used or occupied in a 
manner that would result in the violation of the Lender Requirements.  Master Tenant shall further perform during the 
Term of this Agreement, the Lender Requirements that relate to this Agreement or the Project.  Such covenants and 
obligations shall be performed by Master Tenant in such a manner as to not constitute a default under the Permitted 
Mortgage.  Notwithstanding the above, Master Tenant shall remain entitled to reimbursement by Landlord for any 
Landlord Capital Improvements incurred by Master Tenant in performing its obligations under this Agreement. 
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13.5 Landlord agrees that in the event Landlord refinances a Permitted Mortgage, the Lender 
Requirements and other obligations imposed by the new lender shall not be greater than those existing under the 
Permitted Mortgage existing as of the Commencement Date and shall not affect operations of the Project or the leasing 
of the Project by Master Tenant. 

14. Entry to Project by Landlord. Master Tenant shall permit Landlord, and any of Landlord’s authorized 
representatives to enter the Project at reasonable times upon reasonable notice, and at any time in case of an 
emergency for the purpose of (a) inspecting the same, and showing the same to any prospective purchaser of 
Landlord’s interest or, within 6 months prior to the expiration of the Term of this Agreement, any prospective tenants, 
or (b) making any necessary repairs thereto and performing any work therein that may be necessary by reason of 
Master Tenant’s failure to commence (and diligently pursue the completion of) any such repairs within 20 days after 
prior written notice from Landlord, or (c) to perform any work related to any Landlord Capital Improvements if not 
performed by Master Tenant.  Nothing herein shall imply any duty upon the part of Landlord to do any such work, 
(other than any work related to any Landlord Capital Improvements, which shall (subject to the performance thereof 
by Master Tenant as set forth in Section 6.4) be Landlord’s responsibility), and performance thereof by Landlord shall 
not constitute a waiver of Master Tenant’s default in failure to perform the same.  

15. Waiver of Subrogation Right. Landlord and Master Tenant hereby each release the other party, and 
such other party’s owners, members, managers, shareholders, beneficial interest holders, partners, agents, employees, 
officers, directors and authorized representatives, from any claims such releasing party may have for damage to the 
Project, personal property, improvements and alterations of such party in or about the Project to the extent the same is 
covered by a policy of insurance insuring such party; provided, however, that this waiver shall be ineffective unless 
consented to by the insurance company or companies issuing the insurance policies required to be maintained by 
Master Tenant under this Agreement and shall be ineffective as to any such damage not covered by insurance required 
to be carried hereunder or, if greater in amount, insurance actually carried.  Master Tenant shall cause each fire or other 
casualty insurance policy maintained by Master Tenant with respect to the Project or any portion thereof to provide 
that the insurance company waives all right to recovery of paid insured claims by way of subrogation against the other 
party in connection with any matter covered by such policy, to the extent such waiver is available. 

16. Indemnification and Waiver.   

16.1 Master Tenant shall indemnify, defend and hold Landlord harmless from and against any and all 
losses, damages, expenses, costs and liabilities actually suffered or incurred by Landlord (collectively, “Damages”) in 
connection with anything and everything whatsoever directly arising from or out of (i) any injury, illness or death to 
any person or damage to any property from any cause occurring in or upon or in any other way relating to the Project, 
(ii) the occupancy of the Project or any part thereof by, through or under Master Tenant, and/or (iii) any failure on 
Master Tenant’s part to comply with any of the covenants, terms, conditions, representations or warranties contained 
in this Agreement; provided, however, that in no event shall the foregoing indemnity apply to any damages arising out 
of, or because of, the negligence or willful misconduct of Landlord or its agents, employees, officers and directors.  
This indemnity extends to liability for expenses (including, without limitation, reasonable attorneys’ fees and 
out-of-pocket expenses at both trial and appellate levels) actually incurred by Landlord in defending any action or 
proceeding (a) instituted against Landlord by a third party, or in which Landlord intervenes, or against Master Tenant 
in which Landlord is made a party or appears and (b) to which the foregoing indemnity would apply. 

16.2 Landlord shall not be liable to Master Tenant and Master Tenant hereby waives all claims against 
Landlord for any injury, illness or death of any person or damage to any property in or about the Project unless caused 
by the negligence or willful misconduct of Landlord or its agents, contractors, employees, officers and directors. 

16.3 In the event Master Tenant is obligated to pay or pays any obligations of Landlord under a Permitted 
Mortgage out of Master Tenant’s own funds that is not otherwise an obligation of Master Tenant under this Agreement, 
Landlord shall be severally liable to Master Tenant for the reimbursement of such Landlord’s share of such amount 
paid.  Landlord shall reimburse Master Tenant for any such amount within 30 days of a demand for reimbursement 
from Master Tenant.  Master Tenant may deduct an amount equal to the reimbursement from any Rent due under this 
Agreement, including any Accrued Rent. 
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16.4 The terms, covenants, provisions and conditions of this Section 16 shall survive the termination of 
this Agreement. 

17. Damage or Destruction.   

17.1 In the event of any material casualty to the Project, Master Tenant shall promptly give written notice 
to Landlord thereof.  Subject to the terms of Sections 17.2 and 17.3, Master Tenant shall be responsible for the 
Restoration of the Project and Master Tenant shall be entitled to the use of all available proceeds from any insurance 
for purposes of completing the Restoration.  In such event this Agreement shall continue in full force and effect, 
without any reduction of Rent, unless otherwise set forth below. 

17.2 If the proceeds from any casualty insurance are insufficient to complete the Restoration, Master 
Tenant shall fund any excess required to complete the Restoration, except for funds attributed to Landlord Capital 
Improvements and to costs (i) attributable to the negligence or willful misconduct of the Landlord or its agents, (ii) 
incurred when the Landlord or its agents have taken control or possession of the Project; or (iii) incurred after the 
expiration of the Master Lease (“Landlord Casualty Costs”).  Any casualty proceeds in excess of the cost of 
Restoration shall be payable to, and retained by, Master Tenant except for any excess funds attributable to Landlord 
Casualty Costs which shall be retained by Landlord.  Landlord shall provide Master Tenant with the funds necessary to 
fund any costs to complete the Restoration for Landlord Capital Improvements.  Absent receipt of Landlord’s 
agreement to fund such excess amounts within 15 days, Master Tenant may elect to terminate this Agreement upon 
notice to Landlord within 20 days after the expiration of the 15 day period. 

17.3 If the casualty occurs within the last 12 months of the Term, and the casualty affects more than 50% 
of the Project, Master Tenant may elect to terminate this Agreement, rather than undertake and complete the 
Restoration, without regard to the availability of proceeds from insurance or from Landlord.  Notwithstanding the 
foregoing, Master Tenant may not elect to terminate this Agreement pursuant to the preceding sentence if such 
termination would constitute a default under any Permitted Mortgage and, in the event such termination would 
constitute a default under a Permitted Mortgage, or if Restoration is otherwise required by the Permitted Mortgage, 
Master Tenant shall complete the Restoration in accordance with the terms of this Section. 

17.4 In the event that this Agreement is terminated pursuant to this Section 17, then the Rent shall be 
prorated to the date of termination.  In the event that some or all of the Project cannot be restored, and Landlord and 
Master Tenant elect not to terminate this Agreement, then the Additional Rent and Supplemental Rent shall be reduced 
(and Master Tenant shall be credited for prior overpayments) by an amount reasonably determined by Landlord and 
Master Tenant. 

17.5 Except as provided herein, no destruction of or damage to the Project or any part thereof by fire or 
any other casualty shall permit Master Tenant to surrender this Agreement or shall relieve Master Tenant from Master 
Tenant’s liability to pay the full Rent under this Agreement or from any of Master Tenant’s other obligations under 
this Agreement.  Master Tenant waives any rights now or hereafter conferred upon Master Tenant by statute or 
otherwise to quit or surrender this Agreement or the Project or any part thereof, or to any suspension, diminution, 
abatement or reduction of rent on account of any such destruction or damage except as expressly set forth herein. 

 
18. Condemnation.   

18.1 Subject to any Loan Documents, in case of a Taking of all of the Project, this Agreement shall 
terminate and expire as of the Vesting Date and the Rent under this Agreement shall be apportioned and paid to the 
Vesting Date. 

18.2 Subject to any Loan Documents, in case of a Taking of less than all of the Project, Landlord shall 
receive the entire award for the Taking and, except as specifically set forth in this Section, no claim or demand of any 
kind shall be made by Master Tenant against Landlord or any other party who could, by virtue of a claim against it, 
make a claim against Landlord by reason of such Taking. 
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18.2.1 In the case of a Taking of a portion, but less than all, of the Project, Master Tenant shall 
determine, in Master Tenant’s reasonable discretion, whether the remaining Project (after Restoration referred to in 
Section 18.2.3 (i) can be used for the Use and (ii) will allow Master Tenant to complete the Restoration for an amount 
not to exceed the proceeds from the Taking.  If it is determined by Master Tenant that the remaining Project cannot be 
used for the Use, then and in such event this Agreement shall terminate as of the Vesting Date and the Rent shall be 
apportioned and paid to the date of termination and no other claim or demand of any kind shall be made by Landlord 
against Master Tenant by reason of such termination.  If it is determined that Master Tenant cannot complete the 
Restoration for an amount that is less than or equal to the proceeds from the Taking then and in such event Master 
Tenant can elect to terminate this Agreement as of the Vesting Date and, subject to the Loan Documents, the Rent shall 
be apportioned and paid to the date of termination and no other claim or demand of any kind shall be made by 
Landlord against Master Tenant by reason of such termination; provided, however, that if there is at least 12 months 
remaining in the Term, Landlord may agree to pay the excess Restoration expenses in which case this Agreement shall 
not terminate and Master Tenant shall undertake the Restoration of the Project in accordance with the terms of Section 
18.2.3. 

18.2.2 If, in the case of a Taking of less than all of the Project, this Agreement is not terminated in 
accordance with the provisions of Section 18.2.1, this Agreement shall continue in full force and effect as to the 
remaining portion of the Project without any reduction in the Rent, except as expressly provided in Section 18.3.  No 
such partial Taking shall operate as or be deemed an eviction of Master Tenant from that portion of the Project not 
affected by such partial Taking or in any way terminate, diminish, suspend, abate or impair the obligation of Master 
Tenant to observe and perform fully all the covenants of this Agreement on the part of Master Tenant to be performed 
with respect to the remainder of the Project unaffected by the partial Taking, except as to any reduction (if any) in the 
Rent as expressly provided in Section 18.3. 

18.2.3 If, in the case of a Taking of less than all of the Project, this Agreement is not terminated in 
accordance with the provisions of Section 18.2.1, Master Tenant shall, prior to the expiration of the Term of this 
Agreement, commence and proceed with reasonable diligence to complete the Restoration provided, however, that 
Landlord shall, in this case, make the award in the Condemnation Proceedings and, in the case of Section 18.2.1, such 
award plus any excess funds due from Landlord, available to Master Tenant to be utilized for Restoration of the 
Project.  Landlord shall be entitled to receive and retain the remainder of the award not needed to complete the 
Restoration (the “Surplus”). 

18.3 In case of a Taking of less than all of the Project and if (i) this Agreement shall not terminate as 
provided in Section 18.2.1, and (ii) Restoration has been undertaken by Master Tenant pursuant to the provisions of 
Section 18.2.3, then commencing as of the Vesting Date, the amount of the Additional Rent and Supplemental Rent 
payable by Master Tenant under this Agreement shall be reduced (and Master Tenant shall be credited for prior 
overpayments) by an amount reasonably determined by Landlord and Master Tenant.  The new Additional Rent and 
Supplemental Rent shall be established to provide Master Tenant and Landlord with the same economic return that 
each were entitled prior to the Taking.   

18.4 Each of Landlord and Master Tenant shall promptly deliver to the other any notices it receives with 
respect to a Condemnation Proceeding or threatened Condemnation Proceeding. 

18.5 Notwithstanding anything herein to the contrary, Master Tenant’s and Landlord’s rights and 
obligations in and to any condemnation proceeding or related proceeds derived therefrom shall, in all cases, be subject 
to the rights of the holder of any Permitted Mortgage under the Loan Documents. 

19. Assignment, Subletting and Mortgaging.    

19.1 Master Tenant may not sell, assign, transfer, mortgage, pledge or otherwise dispose of this 
Agreement or any interest of Master Tenant in this Agreement, except with Landlord’s prior written consent in its sole 
and absolute discretion (Master Tenant understands and acknowledges that Landlord will not approve any such 
transfer in the event that Landlord is a DST). 

19.2 If an assignment is consented to by Landlord, no such assignment shall be valid unless (i) such 
permitted assignment complies with the provisions of this Agreement, and (ii) there shall be delivered to Landlord in 
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proper form for recording on the date of assignment (a) a duplicate original of the instrument of assignment, and (b) 
other than an assignment accomplished in conjunction with a Permitted Mortgage as additional collateral, an 
instrument of assumption by the transferee of all of Master Tenant’s obligations under this Agreement, including, 
without limitation, any unperformed obligations which have accrued as of the date of the assumption.  Any such 
permitted assignee shall thereafter have all of the power, authority, rights, duties, obligations and liabilities of Master 
Tenant hereunder.  The new Master Tenant shall be liable for the payment of all Rent due hereunder and the 
performance of all terms, covenants and conditions to be performed by Master Tenant under this Agreement, and 
Master Tenant shall reaffirm the same to Landlord in writing, in recordable form acceptable to Landlord, prior to such 
transfer.  Any single consent given by Landlord hereunder shall not be deemed a waiver of Landlord’s right to future 
requests for consent under this Section.  If Landlord is requested to approve a proposed assignment or sublease, Master 
Tenant shall be responsible for paying the fees and expenses of Landlord’s counsel for reviewing and/or preparing the 
appropriate materials and documents. 

19.3 Without limiting in any way the rights and remedies of Landlord hereunder, at law or in equity, but 
in addition thereto, any purported assignment, transfer, mortgage, pledge, disposition or encumbrance in 
contravention of the provisions of this Section shall be null and void and of no force and effect, but this shall not 
impair any remedy of Landlord because of Master Tenant having engaged in any act prohibited by, or in contravention 
of, the terms hereof. 

19.4 Notwithstanding the above, Master Tenant may sublet the whole or any portion of the Project 
without the necessity of obtaining Landlord’s prior consent; provided, however, that no such subletting shall be valid 
unless such permitted subletting complies with the provisions herein set forth and with the Loan Documents.  Without 
in any way limiting the rights and remedies of Landlord hereunder, but in addition thereto, any purported subletting in 
contravention hereof shall be null and void and of no force and effect and not thereby impair any right or remedy 
available to Landlord as the result of Master Tenant’s having engaged in an act prohibited by, or in contravention of, 
the terms hereof, nor shall such permitted subletting relieve Master Tenant of any of Master Tenant’s obligations 
hereunder and Master Tenant assumes and shall be responsible for and shall be liable to Landlord for all acts on the 
part of any present or future Sublessee, which, if done by Master Tenant would constitute a Default hereunder.  
Notwithstanding anything contained herein to the contrary, in the event that Landlord is a DST, Master Tenant shall 
not have the right to enter into Subleases that extend beyond the Term of this Agreement.  Notwithstanding anything 
contained herein to the contrary, in the event that Landlord is not a DST, Master Tenant shall have the right to enter 
into Subleases that extend beyond the Term of this Agreement without receiving the prior consent of Landlord so long 
as such Subleases comply with the following provisions: 

19.4.1 Each Sublease shall be deemed by law subject and subordinate to this Agreement; 

19.4.2 Each Sublease shall be with a bona-fide arm’s length Sublessee; 

19.4.3 No Sublease shall contain any rental concessions or other concessions which are not then 
customary and reasonable for similar properties and leases in the market area of the Project as reasonably determined 
by Master Tenant; 

19.4.4 The rental rate for each Sublease shall be at least at the market rate then prevailing for 
similar properties and leases in the market areas of the Project as reasonably determined by Master Tenant; 

19.4.5 No Sublease shall have the rent paid thereunder calculated based on the net income of the 
subtenant; provided, however, that the rent may be calculated based on gross income of the subtenant; and 

19.4.6 Each Sublessee under the Sublease demonstrates sufficient credit worthiness to support the 
Sublease payments as reasonably determined by Master Tenant or the Sublessee provides for (i) a sufficient security 
deposit or (ii) guarantee, all as reasonably determined by Master Tenant. 

For proposed Subleases with terms that exceed the Term of this Agreement and do not comply with the above 
provisions, Master Tenant must obtain Landlord’s prior approval. 
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19.5 Any such Sublease shall be accomplished in accordance with the Lender Requirements and, if a 
desired Sublease does not meet the terms of such requirements, Master Tenant shall not finalize such Sublease without 
obtaining, whether directly or indirectly through Landlord, the necessary consent to the form of such Sublease from 
the holder of the Permitted Mortgage. 

19.6 Any application by Master Tenant for Landlord’s written consent under any paragraph of this 
Section 19 shall be made in writing to Landlord.   

19.7 Master Tenant hereby assigns to Landlord all rents due or to become due from any present or future 
Sublessee, provided that so long as Master Tenant is not in Default hereunder, Master Tenant shall have the right to 
collect and receive such rents for Master Tenant’s own uses and purposes.  The effective date of Landlord’s right to 
collect rents shall be the date of the happening of a Default under Section 20.  Upon a Default, Landlord shall apply 
any net amount collected by Landlord from Sublessees to the Rent due under this Agreement.  No collection of rent by 
Landlord from an assignee of this Agreement or from a Sublessee shall constitute a waiver of any of the provisions of 
this Section or an acceptance of the assignee or Sublessee as a tenant or a release of Master Tenant from performance 
by Master Tenant of Master Tenant’s obligations under this Agreement.  Master Tenant without the prior consent of 
Landlord in writing, shall not directly or indirectly collect or accept any payment of subrent (exclusive of security 
deposits) under any sublease more than 1 month in advance of the date when the same shall become due. 

19.8 Any attempted sublease or assignment in violation of the requirements of this Section 19 shall be 
null and void and, at the option of Landlord, shall constitute a Default by Master Tenant under this Agreement.  To the 
extent consent is required, the giving of consent by Landlord in one instance shall not preclude the need for Master 
Tenant to obtain Landlord’s consent to further sublettings or assignments under this Section 19.  If Landlord’s 
approval is required and obtained, Master Tenant or the prospective sublessee or assignee shall be responsible for 
preparing the appropriate documentation and shall reimburse Landlord for Landlord’s reasonable costs and expenses 
in reviewing and approving the Sublease or assignment and related documentation. 

19.9 If Master Tenant is in Default hereunder pursuant to Section 20.1.4 and Master Tenant elects to 
assume this Agreement and then proposes to assign the same pursuant to the provisions of the Bankruptcy Code, 11 
U.S.C. Section 10.1 et seq. (the “Bankruptcy Code”) to any person or entity who shall have made a bona fide offer to 
accept an assignment of this Agreement on terms acceptable to Master Tenant then notice of such proposed 
assignment, setting forth (i) the name and address of such person, (ii) all the terms and conditions of such offer, and 
(iii) the adequate assurances to be provided Landlord to ensure such person’s future performance under this 
Agreement, including, without limitation, the assurances referred to in Section 365(b)(d) of the Bankruptcy Code, 
shall be given to Landlord by Master Tenant no later than twenty (20) days after receipt thereof by Master Tenant, but 
in any event no later than 10 days prior to the date that Master Tenant shall make application to a court of competent 
jurisdiction for authority and approval to enter into such assignment and assumption, and Landlord shall thereupon 
have the prior right and option to be exercised by notice to Master Tenant given at any time prior to the effective date 
of such proposed assignment, to accept an assignment of this Agreement upon the same terms and conditions and for 
the same consideration, if any, as the bona fide offer made by such person less any brokerage commissions which may 
be payable out of the consideration to be paid by such person for the assignment of this Agreement.  Any and all 
monies or other consideration constituting Landlord’s property under the preceding sentence not paid or delivered to 
Landlord shall be held in trust for the benefit of Landlord and shall be promptly paid to or turned over to Landlord.  
Any person or entity to which this Agreement is assigned pursuant to the provisions of the Bankruptcy Code shall be 
deemed without further act or deed to have assumed all of the obligations arising under this Agreement on and after the 
date of such assignment.  Any such assignee shall upon demand execute and deliver to Landlord an instrument in form, 
scope and substance acceptable to Landlord, confirming such assumption. 

19.10 Landlord may assign its rights under this Agreement to the Springing LLC without consent or 
approval of the Master Tenant (“Successor Landlord”).  The Successor Landlord shall take such interest subject to this 
Agreement, and the assigning Landlord and Successor Landlord shall execute an agreement whereby (a) the assigning 
Landlord assigns to the Successor Landlord all of its right, title and interest in and to this Agreement; and (b) the 
Successor Landlord assumes and agrees to perform faithfully and to be bound by all of the terms, covenants, 
conditions, provisions and agreements of this Agreement with respect to the interest to be transferred.  Upon execution 
of such assignment and assumption agreement, the assigning Landlord shall be relieved of all liability accruing after 
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the effective date of the assignment with respect to the interest so assigned and, without further action by any party, the 
Successor Landlord shall become a party to this Agreement. 

19.11 Every assignee and sublessee hereunder, if not a natural person, shall be formed and existing under 
the laws of a state, district or commonwealth of the United States of America. 

19.12 Master Tenant shall not mortgage or otherwise encumber Master Tenant’s interest in this 
Agreement without Landlord’s consent. 

20. Events of Default and Landlord’s Remedies. 

20.1 Each of the following shall be deemed a “Default” by Master Tenant, and after the occurrence of any 
of the following, Master Tenant shall be “in Default” under this Agreement: 

20.1.1 A failure on the part of Master Tenant to pay any installment of Base Rent or Additional 
Rent on the date such Base Rent or Additional Rent becomes due (subject to Master Tenant’s right to defer payment of 
Additional Rent and Supplemental Rent pursuant to Section 4.2), which failure is not cured within 10 days after 
Landlord delivers written notice of such failure to Master Tenant; 

20.1.2 A failure (i) on the part of Master Tenant, whether by action or inaction, to observe or 
perform any of the other terms, covenants or conditions of this Agreement, or (ii) of any material representation or 
warranty made by Master Tenant in this Agreement to be accurate in all material respects, which failure to observe or 
perform or to be accurate (or, in the case of an inaccurate representation or warranty, the adverse effect therefrom) is 
not cured within 30 days after Landlord delivers written notice of such failure to Master Tenant, provided, however, 
that if such failure (or, if applicable, adverse effect) is subject to cure but cannot be cured within such 30 day period, 
Master Tenant shall not be in Default hereunder if it promptly commences, and diligently pursues, the curing of such 
failure or adverse effect; provided further, however, that if such cure period shall exceed 90 days, and such Default is 
not the result of an affirmative act by Master Tenant, then Master Tenant shall thereafter be provided additional time to 
cure such Default.  In the event that Master Tenant satisfies the standards for such additional time then Master Tenant 
shall provide Landlord with written notice advising Landlord of Master Tenant’s reasonable estimate of the necessary 
cure period and Master Tenant shall thereafter provide Landlord, by way of monthly reports, the status of such cure.  If 
Master Tenant fails to cure the failure within the originally estimated curative period, without reasonable cause, such 
failure shall constitute a “Default” hereunder.  Notwithstanding the foregoing, Landlord, by written notice to Master 
Tenant, may limit the aggregate cure period to not more than 120 days; 

20.1.3 The leasehold hereunder demised is taken on execution or other process of law in any 
action against Master Tenant; 

20.1.4 If Master Tenant files a voluntary petition in bankruptcy or is adjudicated bankrupt or 
insolvent, or files any petition or answer seeking any reorganization, arrangement, composition, readjustment, 
liquidation, dissolution or similar relief for itself under any present or any future applicable federal, state or other 
statute or law relative to bankruptcy, insolvency, or other relief for debtors, or seeks or consents to or acquiesces in the 
appointment of any trustee, receiver, conservator or liquidator of Master Tenant or of all or any substantial part of 
Master Tenant’s properties or Master Tenant’s interest in this Agreement; (the term “acquiesce” as used in this Section 
20.1.4 includes, without limitation, the failure to file a petition or motion to vacate or discharge any order, judgment or 
decree within 5 days after entry of such order, judgment or decree); or a court of competent jurisdiction enters an order, 
judgment or decree approving a petition filed against Master Tenant seeking any reorganization, arrangement, 
composition, readjustment, liquidation, dissolution or similar relief under the present or any future federal bankruptcy 
act, or any other present or future applicable federal, state or other statute or law relating to bankruptcy, insolvency or 
other relief for debtors, and Master Tenant acquiesces in the entry of such order, judgment or decree or such order, 
judgment or decree remains unvacated and unstayed for an aggregate of 120 days (whether or not consecutive) from 
the date of entry thereof, or any trustee, receiver, conservator or liquidator of Master Tenant or of all or any substantial 
part of Master Tenant’s property or Master Tenant’s interest in this Agreement shall be appointed without the consent 
or acquiescence of Master Tenant and such appointment remains unvacated and unstayed for an aggregate of 120 days 
(whether or not consecutive); 
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20.1.5 If this Agreement or any estate of Master Tenant hereunder shall be levied upon under any 
attachment or execution and such attachment or execution is not vacated within 120 days; 

20.1.6 If Master Tenant or Master Tenant’s general partner or manager shall cause or institute any 
proceeding, or a final and non-appealable court order shall be issued, for the dissolution or termination of Master 
Tenant or Master Tenant’s general partner or manager; 

20.1.7 If Master Tenant makes a general assignment for the benefit of creditors or takes any other 
similar action for the protection or benefit of credits; or 

20.1.8 If Master Tenant takes or fails to take any action which is in violation of the Lender 
Requirements and (i) such violation is not cured within any applicable cure periods under the Permitted Mortgage, and 
(ii) the obligation secured by any Permitted Mortgage is accelerated by reason thereof. 

20.2 In the event of any Default by Master Tenant as hereinabove provided in this Section, Landlord shall 
have the option to pursue any one or more of the following remedies without any notice (except as otherwise 
specifically set forth herein) or demand for possession whatsoever: (i) with 10 days prior written notice, terminate this 
Agreement, in which event Master Tenant shall immediately surrender the Project to Landlord; (ii) with 10 days prior 
written notice, terminate Master Tenant’s right to occupy and possess the Project and reenter and take possession of 
the Project (without terminating this Agreement); (iii) enter the Project and do whatever Master Tenant is obligated to 
do under the terms of this Agreement and Master Tenant agrees to reimburse Landlord on demand for any expenses 
which Landlord may incur in effecting compliance with Master Tenant’s obligations under this Agreement, and 
Master Tenant further agrees that Landlord shall not be liable for any damages resulting to Master Tenant from such 
action; (iv) exercise its rights under Section 9.3 of this Agreement; and (v) exercise all other remedies available to 
Landlord at law or in equity, including, without limitation, injunctive relief of all varieties. 

20.2.1 In the event that Landlord elects to terminate this Agreement, then, notwithstanding such 
termination, Master Tenant shall be liable for and shall pay to Landlord the sum of all Rent accrued to the date of such 
termination.  In the event that Landlord elects to take possession of the Project and terminate Master Tenant’s right to 
occupy the Project without terminating this Agreement, Landlord shall have the right to enforce all its rights and 
remedies under this Agreement, including the right to recover all Rent as it becomes due under this Agreement.  In 
addition, Master Tenant shall be liable for and shall pay to Landlord on demand, an amount equal to (i) the reasonable 
and documented out-of-pocket costs of recovering possession of the Project, (ii) the reasonable and documented 
out-of-pocket costs of removing and storing Master Tenant’s and any other occupant’s (except for all permitted 
Sublessees) property located therein, (iii) the reasonable and documented out-of-pocket costs of repairs to the Project 
accruing only during the period in which Master Tenant occupied the Project, and (iv) the reasonable and documented 
out-of-pocket costs of collecting any of the foregoing amounts from Master Tenant.  Notwithstanding the foregoing, 
Landlord shall use reasonable efforts to mitigate all damages and costs resulting from any actions taken under this 
Agreement. 

20.2.2 In the event Landlord elects to re-enter or take possession of the Project after Master 
Tenant’s Default, Master Tenant hereby waives notice of such re-entry or repossession and of Landlord’s intent to 
re-enter or retake possession.  Landlord may, without prejudice to any other remedy which Landlord may have, expel 
or remove Master Tenant and any other person who may be occupying said Project or any part thereof (other than any 
Sublessee under a Sublease).  All of Landlord’s remedies shall be cumulative and not exclusive.  Forbearance by 
Landlord to enforce one or more of the remedies herein provided upon an event of Default shall not be deemed or 
construed to constitute a waiver of such Default. 

20.2.3 This Section shall be enforceable to the maximum extent not prohibited by applicable law, 
and the unenforceability of any portion thereof shall not thereby render unenforceable any other portion.  No act by 
Landlord or Landlord’s agents during the Term of this Agreement shall be deemed an acceptance of an attempted 
surrender of the Project, and no agreement to accept a surrender of the Project shall be valid unless made in writing and 
signed by Landlord.  No re-entry or taking of possession of the Project by Landlord shall be construed as an election on 
Landlord’s part to terminate this Agreement unless a written notice of such termination is given to Master Tenant. 

20.2.4 Damages under this Section 20.2 shall be the following: 
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(i) the amount of any rent deficiency, to the extent that the payment of rent by the 
Sublessees is deficient to pay the Base Rent and Additional Rent, all reasonable and documented legal expenses and 
other related reasonable and documented out-of-pocket costs incurred by Landlord following Master Tenant’s 
Default, 

(ii) all reasonable and documented out-of-pocket costs incurred by Landlord in 
restoring the Project to good order and condition; and 

(iii) any other damages available to Landlord under applicable law. 

20.3 If Landlord shall enter into and repossess the Project by reason of the Default of Master Tenant in 
the performance of any of the terms, covenants or conditions herein contained, then in that event Master Tenant hereby 
covenants and agrees that Master Tenant shall not claim the right to redeem or re-enter the Project or restore the 
operation of this Agreement, and Master Tenant hereby waives any right to such redemption and re-entry under any 
present or future law, and does hereby further, for any party claiming through or under Master Tenant, expressly waive 
its right, if any, to make payment of any sum or sums of rent, or otherwise, of which Master Tenant shall have been in 
Default under any of the covenants of this Agreement, and to claim any subrogation to the rights of Master Tenant 
under this Agreement, or any of the covenants thereof, by reason of such payment. 

20.4 No receipt of monies by Landlord from Master Tenant after the termination or cancellation of this 
Agreement in any lawful manner shall reinstate, continue or extend the Term of this Agreement, or affect any notice 
given to Master Tenant, or operate as a waiver of the right of Landlord to enforce the payment of Base Rent or 
Additional Rent then due, or operate as a waiver of the right of Landlord to recover possession of the Project by proper 
suit, action, proceeding or remedy: it being agreed that, after the service of notice to terminate or cancel this 
Agreement, or the commencement of suit, action or summary proceedings, or any other remedy, or after a final order 
or judgment for the possession of the Project, Landlord may demand, receive and collect any monies due, without in 
any manner affecting such notice, proceeding, suit, action, order or judgment; and any and all such monies collected 
shall be deemed to be payment on account of the use and occupation or Master Tenant’s liability hereunder. 

20.5 The failure of Landlord to insist in any one or more instances upon a strict performance of any of the 
covenants of this Agreement, or to exercise any option herein contained, shall not be construed as a waiver of or 
relinquishment for the future of the performance of such a covenant, or the right to exercise such option, but the same 
shall continue and remain in full force and effect.  The receipt by Landlord of Base Rent or Additional Rent, with 
knowledge of the breach of any covenant hereof, shall not be deemed a waiver of such breach, and no waiver by 
Landlord of any provision hereof shall be deemed to have been made unless expressed in writing and signed by 
Landlord. 

20.6 All the rights and remedies herein given to Landlord for the recovery of the Project because of the 
Default by Master Tenant in the payment of any sums which may be payable pursuant to the terms of this Agreement, 
or the right to re-enter and take possession of the Project upon the happening of any event of Default, or the right to 
maintain any action for rent or damages and all other rights and remedies allowed at law or in equity, are hereby 
reserved and conferred upon Landlord as distinct, separate and cumulative rights and remedies, and no one of them, 
whether exercised by Landlord or not, shall be deemed to be in exclusion of any of the others. 

21. Hazardous Substances.   

21.1 Master Tenant hereby represents, warrants, covenants and agrees to and with Landlord that all 
operations or activities upon, or any use or occupancy of the Project, or any portion thereof, by Master Tenant, and any 
tenant, subtenant or occupant of the Project, or any portion thereof, shall throughout the Term of this Agreement be in 
all material respects in compliance with all existing and future federal, state and local laws and regulations governing, 
or in any way relating to the generation, handling, manufacturing, treatment, storage, use, transportation, spillage, 
leakage, dumping, discharge or disposal of any hazardous or toxic substances, materials or wastes (“Hazardous 
Substances”), including, but not limited to, those substances, materials, or wastes now or hereafter listed in the United 
States Department of Transportation Hazardous Materials Table at Section 49 CFR 172.101 or by the Environmental 
Protection Agency in Section 40 CFR Part 332 and amendments thereto, or such substances, materials or wastes 
otherwise now or hereafter regulated under any applicable federal, state or local law. 
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21.2 For the purposes of this Section, “PCB” shall include all substances included under the definition of 
PCB in 40 CFR Section 761.3.  Master Tenant hereby represents, warrants, covenants and agrees to and with Landlord 
that, to the best of Master Tenant’s knowledge, (i) there is not present upon the Project, or any portion thereof, or 
contained in any transformers or other equipment thereon, any PCB’s, and (ii) Master Tenant shall throughout the 
Term of this Agreement not permit to be present upon the Project, or any portion thereof, or contained in any 
transformers or other equipment thereon, any PCB’s. 

21.3 Master Tenant hereby represents, warrants, covenants and agrees to and with Landlord that, to the 
best of Master Tenant’s knowledge and except as disclosed to Landlord prior to the date hereof, (i) there is not present 
upon the Project, or any portion thereof, any asbestos or any structures, fixtures, equipment or other objects or 
materials containing asbestos, and (ii) Master Tenant shall throughout the Term of this Agreement not permit to be 
present upon the Project, or any portion thereof, any asbestos or any structures, fixtures, equipment or other objects or 
materials containing asbestos. 

21.4 Master Tenant agrees to indemnify, protect, defend (with counsel approved by Landlord) and hold 
Landlord, and the directors, officers, shareholders, partners, members, employees and agents of Landlord, harmless 
from and against any and all claims (including, without limitation, third party claims for personal injury or real or 
personal property damage), actions, administrative proceedings (including, without limitation, informal proceedings), 
judgments, damages, punitive damages, penalties, fines, costs, liabilities (including, without limitation, sums paid in 
settlement of claims), losses, including, without limitation, reasonable attorneys’ fees and expenses (including, 
without limitation, any such fees and expenses incurred in enforcing this Agreement or collecting any sums due 
hereunder), consultant fees and expert fees, together with all other costs and expenses of any kind or nature 
(collectively, the “Hazardous Substances Costs”) that arise directly or indirectly from or in connection with the 
presence or release of any Hazardous Substances in or into the air, soil, surface water, groundwater or soil vapor at, on, 
under, over or within the Project, or any portion thereof from and after the Commencement Date and otherwise during 
the Term as a result of Master Tenant’s gross negligence.  In the event Landlord shall suffer or incur any such 
Hazardous Substances Costs, Master Tenant shall pay to Landlord the total of all such Hazardous Substances Costs 
suffered or incurred by Landlord upon demand therefor by Landlord.  Without limiting the generality of the foregoing, 
the indemnification provided by this Section shall specifically cover all Hazardous Substances Costs, including, 
without limitation, capital, operating and maintenance costs, incurred in connection with any investigation or 
monitoring of site conditions, any clean-up, containment, remedial, removal or restoration work required or performed 
by any federal, state or local governmental agency or political subdivision or performed by any nongovernmental 
entity or person because of the presence or release of any Hazardous Substances in or into the air, soil, groundwater, 
surface water or soil vapor at, on, under, over or within the Project (or any portion thereof), as well as any claims of 
third parties for loss or damage due to such Hazardous Substances.  In addition, the indemnification provided by this 
Section shall include, without limitation, all liability, loss and damage sustained by Landlord due to any Hazardous 
Substances that migrate, flow, percolate, diffuse or in any way move onto, into or under the air, soil, groundwater, 
surface water or soil vapor at, on, under, over or within the Project (or any portion thereof) after the date of this 
Agreement, provided, however, that the provisions of this Section shall not apply to Hazardous Substances Costs 
associated with the release, discharge, disposal, dumping, spilling or leaking onto the Project of Hazardous Substances 
occurring (i) as a result of the negligence or willful misconduct of any or all of Landlord and its agents, contractors, 
employees, officers or directors, (ii) at any time when Landlord or its agent is in control, or has taken possession of, the 
Project or (iii) after the expiration of this Agreement (collectively, “Landlord Environmental Costs”).  Landlord agrees 
to indemnify, protect, defend (with counsel approved by Master Tenant) and hold Master Tenant, and the directors, 
officers, shareholders, partners, members, employees and agents of Master Tenant, harmless from and against any and 
all Landlord Environmental Costs. 

21.5 In the event any investigation or monitoring of site conditions or any clean-up, containment, 
restoration, removal or other remedial work (collectively the “Remedial Work”) is required under any applicable 
federal, state or local law or regulation, by any judicial order, or by any governmental entity, Master Tenant shall 
perform or cause to be performed the Remedial Work in compliance with such law, regulation, order or agreement.  
All Remedial Work shall be performed by one or more contractors all of whom shall have all necessary licenses and 
expertise to perform such work.  The contractor or contractors (selected by Master Tenant) shall perform the Remedial 
Work under the supervision of an environmental consulting engineer, selected by Master Tenant and approved in 
advance in writing by Landlord.  All costs and expenses of such Remedial Work shall be paid by Master Tenant to the 
extent arising during the Term or from facts occurring during the Term or, if otherwise, by Landlord, including, 
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without limitation, the charges of such contractor(s) and/or the environmental consulting engineer (excluding 
specifically, however, Landlord’s attorneys’ fees and expenses incurred in connection with monitoring or review of 
such Remedial Work).  In the event Master Tenant shall fail to timely commence, or cause to be commenced, or fail to 
diligently prosecute to completion, such Remedial Work, Landlord may, but shall not be required to, cause such 
Remedial Work to be performed, and all costs and expenses thereof, or incurred in connection therewith, shall be 
Hazardous Substances Costs within the meaning this Section.  All such Hazardous Substances Costs shall be due and 
payable upon demand therefor by Landlord. 

21.6 Landlord reserves the right, to be exercised from time to time during the Term of this Agreement, to 
inspect or cause Landlord’s contractors and/or environmental consulting engineers to inspect the Project in order to 
confirm that no Hazardous Substances are located on, in or under any portion of the Project, provided, however, that 
Landlord or its contractor or engineer, as applicable, shall have provided evidence of insurance satisfactory to Master 
Tenant with respect to any actions taken on the Project.  The fees and expenses incurred by Landlord with respect to 
said inspections shall be paid by Landlord.  If any Hazardous Substances are discovered by said inspection to be 
located on, in or under the Project, Master Tenant shall, at Master Tenant’s sole cost and expense if they arise during 
the Term or from facts occurring during the Term or otherwise at Landlord’s sole cost and expense, (and in addition to 
Master Tenant’s other obligations and liabilities under this Section): (i) forthwith have all such Hazardous Substances 
removed from the Project if and to the extent required by applicable laws, ordinances, rules and regulations, (ii) 
dispose of all Hazardous Substances so required to be removed in accordance with all applicable laws, ordinances, 
rules and regulations, and (iii) restore the Project, provided, however, that the provisions of this Section shall not apply 
to release, discharge, disposal, dumping, spilling or leaking onto the Project of Hazardous Substances occurring (i) as 
a result of the negligence or willful misconduct of any or all of Landlord and its agents, contractors, employees, 
officers or directors, (ii) at any time when Landlord or its agent is in control, or has taken possession of, the Project or 
(iii) after the expiration of this Agreement, all of which shall be the responsibility of Landlord.  Nothing contained in 
this Section 21.6 shall be deemed or construed to amend, modify or replace any other obligation of Master Tenant set 
forth in this Section 21. 

21.7 Each of the covenants, agreements, obligations, representations and warranties of Master Tenant set 
forth in this Section shall survive the expiration or sooner termination of this Agreement. 

22. Subordination.   

22.1 Master Tenant and Landlord agree that this Agreement shall be subject and subordinate at all times 
to the terms and conditions and provisions of the Loan Documents and the lien of any Permitted Mortgage.  In the 
event that Lender forecloses on Landlord’s interest in the Project or accepts a deed in lieu of foreclosure from 
Landlord as a result of Landlord’s default, then, at Lender’s election, this Agreement shall be terminated and Master 
Tenant shall not be deemed to, or have any right to, attorn to Lender.   

22.2 Master Tenant acknowledges and agrees that its leasehold rights created by this Agreement are 
intended to be subject and subordinate to, and constitute an integral component of, the financing that is secured by a 
Permitted Mortgage.  Master Tenant agrees, in consideration of Landlord’s commitment to enter into this Agreement, 
and the grant of the related rights to Master Tenant hereunder, to execute certain of the Loan Documents comprising, 
and to subordinate its interest in certain of its assets to the interest of Lender under a Permitted Mortgage.  Landlord 
and Master Tenant agree that Master Tenant shall subordinate its interests in such assets, as described in the applicable 
Loan Documents, to any of the foreclosure rights held by Lender under a Permitted Mortgage arising in, from and 
under such Loan Documents, whether or not such foreclosure arises from any default caused by Master Tenant’s 
actions or inactions, it being the express understanding of Landlord and Master Tenant, after due negotiation, to have 
Master Tenant’s interest in such assets subordinated to the rights of Lender under the Permitted Mortgage for all 
purposes.  In furtherance of the foregoing, Master Tenant acknowledges and agrees, and further consents to, the 
assignment by Landlord of Landlord’s interest in and to this Agreement pursuant to the Loan Documents, including 
the rights of Landlord to enforce the provisions of this Section. 

23. General Provisions.   

23.1 This Agreement shall not be affected by any laws, ordinances or regulations, whether federal, state, 
county, city, municipal or otherwise, which may be enacted or become effective from and after the date of this 
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Agreement affecting or regulating or attempting to affect or regulate the Rent herein reserved or continuing in 
occupancy Master Tenant or any sublessees or assignees of Master Tenant’s leasehold interest in the Project beyond 
the dates of termination of their respective leases, or otherwise. 

23.2 Title headings are inserted for convenience only, and do not define or limit, and shall not be used to 
construe, any Section or section to which they relate. 

23.3 The acceptance by Landlord of a check or checks drawn by others than Master Tenant shall in no 
way affect Master Tenant’s liability hereunder nor shall it be deemed an approval of any assignment of this Agreement 
or any sublease of all or a part of the Project not consented to by Landlord or an approval of Master Tenant not 
complying with any covenant of this Agreement. 

23.4 This Agreement (including the attached Exhibits) contains the entire agreement between the parties 
regarding the subject matter hereof, and any agreement hereafter made shall not operate to change, modify or 
discharge this Agreement in whole or in part unless such agreement is in writing and signed by the party sought to be 
charged therewith. 

23.5 Landlord and Master Tenant shall each, without charge, at any time and from time to time, promptly 
after request by the other party, certify by written instrument, duly executed, acknowledged and delivered, to the other 
party or any person, firm or corporation specified by the other party: 

23.5.1 that this Agreement is unmodified and in full force and effect or, if there have been any 
modifications, that the same is in full force and effect as modified and stating the modifications; 

23.5.2 whether or not there are then existing any set-offs or defenses against the enforcement of 
any of the agreements, terms, covenants or conditions hereof and any modifications thereof upon the part of Master 
Tenant to be performed or complied with, and, if so, specifying the same; 

23.5.3 the dates, if any, to which the Rent and other charges hereunder have been paid; and 

23.5.4 the Rent. 

23.6 The term “Landlord” as used in this Agreement means only the party(ies) that have executed this 
Agreement as Landlord as of the date hereof and their respective successors and assigns including but not limited to 
any Successor Landlord.  So long as this Agreement survives any such transfer and Master Tenant’s rights and 
obligations hereunder are not materially adversely affected (or this Agreement terminated pursuant to Section 3.8), 
Landlord may, subject to any other restrictions under applicable law or other agreements governing the interests of the 
owners, including any Permitted Mortgage, sell, exchange, assign, mortgage or otherwise encumber, convey or 
transfer its fee interest in the Project or some or all of its interest in this Agreement during the term of this Agreement; 
provided that such assignee shall execute and deliver an instrument providing for an assignment and assumption of 
this Agreement.  Any such successor or assign of Landlord shall be deemed a permitted Successor Landlord. 

23.7 Any notice, demand, request or other communication which may be permitted, required or desired 
to be given in connection herewith shall be given in writing and directed to Landlord and Master Tenant as follows: 

Landlord: BR Axis West, DST 
c/o Bluerock Real Estate, L.L.C. 
712 Fifth Avenue, 9th Floor 
New York, NY 10019 
 

Master Tenant: BR Axis West Leaseco, LLC 
c/o Bluerock Real Estate, L.L.C. 
712 Fifth Avenue, 9th Floor 
New York, NY 10019 
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Notices shall be deemed properly delivered and received (i) the same day when personally delivered; (ii) one 
business day after timely deposit for delivery the next business day with Federal Express or another nationally 
recognized commercial overnight courier, charges prepaid; (iii) the same day when sent by confirmed facsimile; or 
(iv) three business days after deposit in the United States mail, postage prepaid.  Any party may change its address for 
delivery of notices by properly notifying the others pursuant to this Section.  The parties hereto hereby authorize their 
respective attorneys to give notices on their behalf. 

23.8 Master Tenant, upon paying the Rent due hereunder and performing the other terms, provisions and 
covenants of this Agreement on Master Tenant’s part to be performed, shall, and may, at all times during the Term of 
this Agreement peaceably and quietly have, hold and enjoy the Project, subject to the terms hereof. 

23.9 In the event of a merger, consolidation, acquisition, sale or other disposition involving Master 
Tenant or all or substantially all the assets of Master Tenant to one or more other entities, in addition to the other 
requirements set forth in this Agreement, the surviving entity or transferee of assets, as the case may be, shall: (i) be 
formed and existing under the laws of a state, district or commonwealth of the United States of America, and (ii) 
deliver to Landlord an acknowledged instrument in recordable form assuming all obligations, covenants and 
responsibilities of Master Tenant under this Agreement and under any instrument executed by Master Tenant relating 
to the Project or this Agreement. 

23.10 This Agreement shall be construed and enforced in accordance with the laws of the State in which 
the Project is located without regard to any applicable conflicts of laws principles that would require the application of 
the law of any other jurisdiction and venue with respect to any action to construe or enforce this Agreement shall be 
laid in the State where the Project is located. 

23.11 There shall be no merger of this Agreement or Master Tenant’s leasehold estate with the Landlord’s  
fee estate in the Project by reason of the fact that the same person acquires or holds, directly or indirectly, this 
Agreement of the leasehold estate or any interest therein as well as any of the fee estate in the Project.  The initial 
Landlord and Master Tenant specifically waive and disclaim any merger of the fee and leasehold estates in the Project, 
it being their intention to hold separate and independent estates in the Project pursuant to this Agreement. 

23.12 This Agreement may be executed in two or more counterparts, and all such counterparts shall be 
deemed to constitute but one and the same instrument. 

23.13 Any consent granted by a party under this Agreement shall not constitute a waiver of the 
requirement for consent in subsequent cases.  Where Landlord’s consent is required, Master Tenant shall be required 
to obtain further consent in each subsequent instance as if no consent had been given previously. 

23.14 Except as otherwise provided herein in the event of any action or proceeding at law or in equity 
between Landlord and Master Tenant including, without limitation, an action or proceeding between Landlord and the 
trustee or debtor in a proceeding under the Bankruptcy Code to enforce any provision of this Agreement or to protect 
or establish any right or remedy of either Landlord or Master Tenant hereunder, the unsuccessful party to such action 
or proceeding shall pay to the prevailing party all costs and expenses, including, without limitation, reasonable 
attorneys’ fees and expenses, incurred in such action or proceeding and in any appeal in connection therewith by such 
prevailing party, whether or not such action, proceeding or appeal is prosecuted to judgment or other final 
determination, together with all costs of enforcement and/or collection or any judgment or other relief.  The term 
“prevailing party” shall include, without limitation, a party who obtains legal counsel or brings an action against the 
other by reason of the other’s breach or default and obtains substantially the relief sought, whether by compromise, 
settlement or judgment.  If such prevailing party shall recover judgment in any such action, proceeding or appeal, such 
costs, expenses and attorneys’ fees and expenses shall be included in and as a part of such judgment, together with all 
costs of enforcement and/or collection of any judgment or other relief. 

23.15 Each provision of this Agreement shall be separate and independent and the breach of any provision 
by Landlord shall not discharge or relieve Master Tenant from any of Master Tenant’s obligations, except to the extent 
Master Tenant has duly performed any such obligations of Master Tenant.  Each provision shall be valid and shall be 
enforceable to the extent not prohibited by law.  If any provision or its application to any persons or circumstance shall 
be invalid or unenforceable, the remaining provisions, or the application of such provision to persons or circumstances 
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other than those as to which it is invalid or unenforceable shall not be affected.  Subject to Section 23.6, all provisions 
contained in this Agreement shall be binding upon, inure to the benefit of, and shall be enforceable by the successors 
and assigns of Landlord to the same extent as if each such successor and assign were named as a party to this 
Agreement.  Subject to Section 19, all provisions contained in this Agreement shall be binding upon the successors 
and assigns of Master Tenant and shall inure to the benefit of and be enforceable by the successors and assigns of 
Master Tenant, in each case to the same extent as if each such successor and assign were named as a party. 

23.16 The relationship of the parties to this Agreement is landlord and tenant.  Landlord is not a partner or 
joint venturer with Master Tenant in any respect or for any purpose in the conduct of Master Tenant’s business or 
otherwise. 

23.17 It is expressly agreed that this Agreement shall not be recorded in any public office, however, at 
Master Tenant’s or Landlord’s option, simultaneously with the execution of this Agreement, the parties shall execute 
and acknowledge a memorandum of this Agreement (together with any affidavit or other instrument required in 
connection therewith) which shall be recorded.  Within 10 days following the expiration or sooner termination of this 
Agreement, Master Tenant shall execute and deliver to Landlord an instrument, in recordable form, confirming the 
termination of this Agreement which instrument, at Landlord’s option, may be placed of record in the real estate title 
records in the county in which the Project are located and the cost of recording such instrument shall be shared equally 
by Landlord and Master Tenant.  Master Tenant’s obligations under the immediately preceding sentence hereof shall 
survive the expiration or sooner termination of this Agreement. 

23.18 Each person executing this Agreement on behalf of Landlord does hereby represent and warrant 
that: (a) Landlord is duly organized and in good standing in the State of its organization and, if different, qualified to 
do business and in good standing in the State in which the Project is located, (b) Landlord has full lawful right and 
authority to enter into this Agreement and to perform all its obligations hereunder, and (c) each person (and all of the 
persons if more than one signs) signing this Agreement on behalf of Landlord is duly and validly authorized to do so.  
Master Tenant may, upon any failure by Landlord, pay directly to the applicable governmental authorities, any 
recurring organizational expenses and complete any recurring organizational filings, for and on behalf of Landlord 
which are necessary to maintain the organizational existence of Landlord. 

23.19 Each person executing this Agreement on behalf of Master Tenant does hereby represent and 
warrant that: (a) Master Tenant is duly organized and in good standing in the State of its organization and, if different, 
qualified to do business and in good standing in the State in which the Project is located, (b) Master Tenant has full 
lawful right and authority to enter into this Agreement and to perform all of its obligations hereunder, and (c) each 
person signing this Agreement on behalf of Master Tenant is duly and validly authorized to do so. 

23.20 Except with respect to a default or breach under Section 23.6, Master Tenant shall look solely to 
Landlord’s interest in the Project (including any proceeds from the sale thereof and all insurance proceeds and 
condemnation awards relating thereto) for the recovery of any judgment against Landlord on account of Landlord’s 
breach of any of Landlord’s covenants or obligations under this Agreement.  Except with respect to a default or breach 
under Section 23.6, Landlord, and the directors, officers, trustees, partners, members, owners, employees and agents 
of Landlord, shall never have any personal liability for any breach of any covenant or obligation of Landlord under this 
Agreement and no recourse shall be had or be enforceable against the assets of Landlord other than the interest of 
Landlord in the Project (including any proceeds from any sale or transfer thereof and all insurance proceeds and 
condemnation awards relating thereto) for payment of any sums due to Master Tenant or enforcement of any other 
relief based upon any claim made by Master Tenant for breach of any of Landlord’s covenants or obligations under 
this Agreement.  Master Tenant’s right to recover for a breach or default under Section 23.6 shall not be limited or 
restricted in any way and, with respect to any such breach or default under Section 23.6, Master Tenant shall have the 
right to pursue any and all remedies available to Master Tenant against Landlord or its members and managers. 

23.21 At least as frequently as at the end of each calendar quarter during the Term of this Agreement, 
Master Tenant shall deliver to Landlord, (i) an operating statement with respect to the Project for such quarter, (ii) a 
rent roll as of the last day of such quarter setting forth each Sublease of the Project, the rent payable under each such 
Sublease and the expiration date of each such Sublease, and (iii) a report describing any structural alterations that have 
been made to the Project during such quarter.  Master Tenant shall also provide to Landlord such other reports with 
respect to the Project as may be required under any Permitted Mortgage.  Landlord agrees that any information 
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provided to it pursuant to this Section shall remain confidential and shall not, except as otherwise required by 
applicable law or judicial order, be disclosed to anyone except (i) Landlord’s employees, attorneys and financial 
consultants (ii) any potential purchasers of the Project, (iii) any potential lender associated with any possible 
refinancing of the loan secured by a Permitted Mortgage, and (iv) to the extent required under a Permitted Mortgage, 
to the holder of the Permitted Mortgage. 

24. Indemnification by Master Tenant.    

24.1 Master Tenant shall indemnify, defend and hold Landlord and its shareholders, officers, directors 
and employees harmless from any and all claims, demands, causes of action, losses, damages, fines, penalties, 
liabilities, costs and expenses, including reasonable attorneys’ fees and court costs, sustained or incurred by or 
asserted against Landlord by reason of the acts of Master Tenant which arise out of the gross negligence, willful 
misconduct or fraud of Master Tenant, its agents or employees or Master Tenant’s breach of this Agreement.  If any 
person or entity makes a claim or institutes a suit against Landlord on a matter for which Landlord claims the benefit of 
the foregoing indemnification, then (a) Landlord shall give Master Tenant prompt notice thereof in writing; (b) Master 
Tenant may defend such a claim or action by counsel of its own choosing provided such counsel is reasonably 
satisfactory to Landlord; and (c) neither Landlord nor Master Tenant shall settle any claim without the other’s written 
consent. 

24.2 Master Tenant acknowledges that Landlord may enter into Loan Documents, which may include 
provisions for personal liability for Landlord on certain “nonrecourse carve-outs.”  Master Tenant hereby agrees that 
to the extent that Landlord is required to make payments on such indemnification as a direct result of (i)  Master 
Tenant’s fraud, willful misconduct or misappropriation, (ii)  Master Tenant’s commission of a criminal act, (iii) the 
misapplication by Master Tenant of any funds derived from the Project received by Master Tenant, including any 
failure to apply such proceeds in accordance with Lender Requirements, or (iv) damage or destruction to the Project 
caused by acts of Master Tenant that are grossly negligent, Master Tenant will indemnify Landlord for any such 
liability that was caused by such actions. 

25. Jurisdiction and Venue. Each party consents to the exclusive jurisdiction of the Federal and state courts for 
which the Project is situated in connection with any action arising out of or based on this Agreement and the 
transactions contemplated by this Agreement. 

26. Waiver of Jury Trial. Landlord and Master Tenant hereby each waive trial by jury in any action, 
proceeding or counterclaim brought by either of the parties hereto against the other on any matters whatsoever arising 
out of or in any way connected with this Agreement, the relationship of Landlord and Master Tenant, Master Tenant’s 
use or occupancy of said Project, or any claim or injury or damage (to the extent such waiver is enforceable by law in 
such circumstance), and any emergency statutory or any other statutory remedy. 

27. Easements; Estoppels; Attornment.   

27.1 Master Tenant agrees that Landlord shall have the right, at one or more times during the Term to 
grant public utility easements, over, under or across the Project; provided, however, that such grants do not 
unreasonably interfere with Master Tenant’s development or use of the Project, such easements are located in the 
landscaped area of the Project and are at no additional cost or expense to Master Tenant.  The parties shall mutually 
cooperate in fixing the exact location in the future of such items. 
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27.1.1 Estoppel Certificates.  Master Tenant agrees that within twenty (20) days after request by 
Landlord, to execute, acknowledge and deliver to and in favor of any proposed Lender or purchaser of the Project, an 
estoppel certificate stating: (i) whether this Agreement is in full force and effect; (ii) whether this Agreement has been 
modified or amended and, if so, identifying and describing any such modification or amendment; (iii) the 
commencement and expiration dates of this Agreement; (iv) whether Master Tenant is in possession of the Project and 
open and operating the Project; (v) the date to which rent and any other charges have been paid; (vi) whether Master 
Tenant or any guarantor of the Lease is presently the subject of any proceeding pursuant to the United States 
Bankruptcy Code of 1978, as amended; (vii) whether such party knows of any default on the part of the other party or 
has any claim against the other party and, if so, specifying the nature of such default or claim; (viii) whether Master 
Tenant is entitled to any credits, reductions, offsets, defenses, free rent, rent concessions or abatements of rent under 
the Lease or otherwise against the payment of rent or other charges under this Agreement; and (ix) any other 
reasonable information that may be required in the estoppel. 

27.1.2 Attornment by Master Tenant.  Master Tenant shall, in the event any proceedings are 
brought for the foreclosure of, or in the event of the exercise of the power of sale under, any Permitted Mortgage prior 
in lien to this Agreement made by Landlord, attorn to the purchaser upon any such foreclosure or sale and recognize 
such purchaser as Landlord under this Agreement, provided such purchaser assumes in writing Landlord’s obligations 
under this Agreement, subject to the terms of any nondisturbance agreement between Master Tenant and the holders of 
the Permitted Mortgage. 

28. Coordination with Loan Documents.  In the event of conflict, this Agreement shall be subordinate to the 
terms and conditions set forth in the Loan Documents relating to Master Tenant.  Notwithstanding anything to the 
contrary in this Agreement, Master Tenant shall comply with the representations, warranties, covenants and other 
requirements of the Loan Documents relating to Master Tenant, as set forth in the Loan Documents. 

29. Time is of the essence.  Time is of the essence for each and every provision of this Agreement. 
 

 

 
[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, Landlord and Master Tenant have hereunto set their respective hands the day and 
year first above written. 

 
MASTER TENANT: 

BR Axis West Leaseco, LLC, a Delaware limited liability company 

By: BR Axis West Leaseco Manager, LLC, a Delaware limited 
liability company, its Manager 

 
By:      
Name: Jordan Ruddy 
Title: Authorized Signatory 

LANDLORD: 

BR Axis West, DST, a Delaware Statutory Trust 

By: BR Axis West DST Manager, LLC, a Delaware limited liability 
company, its Manager 

 
By:      
Name: Jordan Ruddy 
Title: Authorized Signatory 
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EXHIBIT A 

RENT 

Lease Period Base Rent Gross Revenue 
Additional Rent 

Breakpoint 

Additional Rent Annual 
Maximum 

Gross Revenue 
Supplemental Rent 

Breakpoint 

Projected 
Supplemental 
Rent 

2018 (6 months) $875,349 $1,786,000 $803,500 $2,590,000 $4,543 
2019 $1,736,427 $3,879,000 $1,067,000 $5,549,000 $40,198 
2020 $1,741,184 $4,000,000 $1,067,000 $5,689,000 $109,571 
2021 $1,736,427 $4,080,000 $1,067,000 $5,813,000 $154,861 
2022 $1,736,427 $4,160,000 $1,067,000 $5,893,000 $244,458 
2023 $2,023,011 $4,530,000 $1,067,000 $6,212,000 $123,802 
2024 $2,323,867 $4,840,000 $1,067,000 $6,491,000 $44,140 
2025 $2,323,867 $4,950,000 $1,067,000 $6,651,000 $76,722 
2026 $2,323,867 $5,040,000 $1,067,000 $6,773,000 $148,800 
2027 $2,323,867 $5,130,000 $1,067,000 $6,863,000 $255,135 

2028 (6 months) $1,161,933 $2,630,000 $803,500 $3,496,000 $165,995 
 

For purposes of the table above “Base Rent” consists of the Annual Note Payments for each year.  The term 
“Annual Note Payments” shall mean the aggregate annual principal and interest payments, and necessary deposits into 
the all Lender-required reserve funds, falling due during each lease year under the Loan Documents, or under such 
other mortgage financing to which the Project may be subject, but not including any balloon payments due thereunder.  
Rents for the final three months of the Term shall be at the same rate as Year 10. 
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EXHIBIT B 

LAND – LEGAL DESCRIPTION 
 
 

The land referred to herein below is situated in the County of Orange, State of Florida, and is described 
as follows: 
 
A PORTION OF LOT 1, I L H INTERCHANGE CENTER, ACCORDING TO THE PLAT THEREOF, AS RECORDED 
IN PLAT BOOK 27, PAGES 96 THROUGH 98, PUBLIC RECORDS OF ORANGE COUNTY, FLORIDA, LYING IN 
SECTIONS 11 AND 12, TOWNSHIP 24 SOUTH, RANGE 28 EAST, ORANGE COUNTY, FLORIDA, BEING MORE 
PARTICULARLY DESCRIBED AS FOLLOWS: 
 
BEGIN AT THE SOUTHWEST CORNER OF SAID LOT 1; SAID CORNER BEING A POINT ON THE EASTERLY 
LIMITED ACCESS RIGHT-OF-WAY LINE OF INTERSTATE NO. 4; THENCE RUN NORTHEASTERLY, ALONG 
SAID EASTERLY LIMITED ACCESS RIGHT-OF-WAY LINE THE FOLLOWING THREE (3) COURSES AND 
DISTANCES: RUN N 43°35'11" E, A DISTANCE OF 488.36 FEET TO A POINT OF CURVATURE OF A CURVE, 
CONCAVE NORTHWESTERLY, HAVING A RADIUS OF 7672.24 FEET AND A CENTRAL ANGLE OF 02°48'55"; 
THENCE RUN NORTHEASTERLY, ALONG THE ARC OF SAID CURVE, A DISTANCE OF 376.98 FEET; THENCE 
RUN N 43°44'05" E, A DISTANCE OF 165.33 FEET; THENCE, DEPARTING SAID EASTERLY LIMITED ACCESS 
RIGHT-OF-WAY LINE, RUN S 47°22'43" E, A DISTANCE OF 805.37 FEET TO A POINT ON THE WESTERLY 
RIGHT-OF-WAY LINE OF WESTWOOD BOULEVARD; SAID POINT BEING A POINT ON A NON-TANGENT 
CURVE, CONCAVE SOUTHEASTERLY, HAVING A RADIUS OF 690.00 FEET; THENCE, ON A CHORD BEARING 
OF S 39°04'53" W AND A CHORD DISTANCE OF 281.43 FEET, RUN SOUTHWESTERLY, ALONG THE ARC OF 
SAID CURVE AND ALONG SAID WESTERLY RIGHT-OF-WAY LINE OF WESTWOOD BOULEVARD, A 
DISTANCE OF 283.41 FEET, THROUGH A CENTRAL ANGLE OF 23°32'03" TO A POINT ON THE SOUTH LINE 
OF SAID LOT 1; THENCE RUN N 89°25'21" W, ALONG SAID SOUTH LINE OF LOT 1, A DISTANCE OF 1119.36 
FEET TO THE POINT OF BEGINNING. 
 

[Attached to original] 
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AMENDED AND RESTATED TRUST AGREEMENT 

OF 

BR AXIS WEST, DST, A DELAWARE STATUTORY TRUST 

DATED AS OF  

MAY 10, 2018 

BY AND AMONG 

BR AXIS WEST INVESTMENT CO, LLC, 

AS DEPOSITOR 

BR AXIS WEST DST MANAGER, LLC, 

AS MANAGER 

AND 

DELAWARE TRUST COMPANY 

AS TRUSTEE 
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AMENDED AND RESTATED TRUST AGREEMENT 
OF 

BR AXIS WEST, DST, 
A DELAWARE STATUTORY TRUST 

This AMENDED AND RESTATED TRUST AGREEMENT, dated as of May 10, 2018 (as the same may be 
amended or supplemented from time to time, this “Trust Agreement”), is made by and among BR Axis West 
Investment Co, LLC (the “Depositor”), BR Axis West DST Manager, LLC as manager (the “Manager”), and 
Delaware Trust Company (“DTC”), as trustee (the “Trustee”). 

RECITALS 

A. The Depositor and DTC have formed BR Axis West, DST as a Delaware statutory trust (the 
“Trust”) in accordance with Chapter 38 of Title 12 of the Delaware Code, 12 Del. C. §3801, et seq. (the “Statutory 
Trust Act”) pursuant to the trust agreement of the Trust by and between the Depositor and DTC, dated as of April 3, 
2018 (the “Initial Trust Agreement”), and the filing of the Certificate of Trust with the Secretary of State of the State of 
Delaware on April 3, 2018. 

B. Bluerock Value Exchange, LLC (the “Sponsor”), an affiliate of the Depositor, is a party to that 
certain Purchase and Sale Agreement, effective April 17, 2018, (the “Purchase Contract”), to acquire the real estate 
more particularly described on Exhibit A, together with all buildings, structures, fixtures and improvements located 
thereon (the “Real Estate”).  The Depositor acquired its rights in and to the Purchase Contract pursuant to an 
Assignment of Purchase and Sale Agreement by and between the Sponsor and the Depositor, pursuant to which the 
Sponsor assigned its rights and obligations under the Purchase Contract to the Depositor (collectively, the “Purchase 
Contract Assignment”).  As further consideration for the Purchase Contract Assignment, the Depositor has agreed to 
pay Sponsor an acquisition fee in the amount of $1,257,000, (the “Acquisition Fee”) in connection with the acquisition 
of the Real Estate.  

C. The Depositor has agreed to convey the Purchase Contract, pursuant to a separate Assignment of 
Purchase and Sale Agreement, plus an amount of cash sufficient to enable the Trust to acquire the Real Estate when 
combined with the proceeds of the Bridge Financing (as hereinafter defined) and the First Mortgage Loan (as 
hereinafter defined) and the proceeds from the initial closing of the sale of the Class 1 Beneficial Interests, in exchange 
for one hundred percent (100%) of the Class 2 Beneficial Interests (as hereinafter defined) in the Trust as reflected by 
the Class 2 Beneficial Ownership Certificate (as hereinafter defined) issued to Depositor.  The Trust shall, in 
connection with such assignment, assume the rights and obligations of the Depositor under the Purchase Contract, 
including the obligation to pay the Acquisition Fee to Sponsor. The cash deposited by the Depositor with the Trust 
shall be sufficient to cover the payment of the Acquisition Fee.  

D. It is anticipated that certain Persons (as hereinafter defined) will acquire Class 1 Beneficial Interests 
(as hereinafter defined) in the Trust as evidenced by newly-issued Class 1 Beneficial Ownership Certificates (as 
hereinafter defined) in exchange for payment of money to the Trust and become Class 1 Beneficial Owners (as 
hereinafter defined) in accordance with the provisions of this Trust Agreement, which money will be distributed to the 
Depositor in whole or partial redemption of the Beneficial Interest held by the Depositor. 

E. Concurrent with the acquisition of the Real Estate by the Trust, the Real Estate will be subject to 
certain Financing Documents (as hereinafter defined) and the Leases (as hereinafter defined). 

F. The Trust will retain BR Axis West DST Manager, LLC as the Manager of the Trust to undertake 
certain actions and perform certain duties that would otherwise be performed by the Trust. 

NOW, THEREFORE, in consideration of the mutual agreements herein contained and other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereby amend and 
restate in its entirety the Initial Trust Agreement and agree as follows: 
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ARTICLE 1 
DEFINITIONS AND INTERPRETATION 

Section 1.1 Definitions.  Capitalized terms used in this Trust Agreement shall have the meanings as set 
forth below. Capitalized terms not otherwise defined have the meanings set forth in the Loan Agreement. 

“Acquisition Fee” means the fee described in the Recitals payable to Sponsor in connection with the Trust’s 
acquisition of the Real Estate. 

“Affiliate” means, with respect to any specified Person, any other Person directly or indirectly controlling or 
controlled by or under direct or indirect common control with such specified Person.  For purposes of this definition, 
“control,” when used with respect to any specified Person, means the power to direct the management and policies of 
such Person, directly or indirectly, whether through the ownership of voting securities, by contract, or otherwise; and 
the terms “controlling” and “controlled” shall have meanings correlative to the foregoing. 

“Beneficial Interest” means a beneficial interest in the Trust, as such term is used in the Statutory Trust Act, 
all of which interests shall be either Class 1 Beneficial Interests or Class 2 Beneficial Interests.  Notwithstanding 
anything set forth herein or in the Statutory Trust Act to the contrary, the lien granted to the Bridge Lender (or the 
exercise of remedies by Bridge Lender of such lien) by Depositor with respect to the cash proceeds of the Class 2 
Beneficial Interests shall not constitute a “Beneficial Interest”. 

“Beneficial Owner” means each Person who, at the time of determination, holds a Beneficial Interest as 
reflected on the most recent Ownership Records.  Notwithstanding anything set forth herein or in the Statutory Trust 
Act to the contrary, the Bridge Lender shall not be deemed to be a “Beneficial Owner” solely by virtue of its lien on the 
cash proceeds of the Class 2 Beneficial Interests or the exercise of its remedies with respect to such lien. 

“Beneficial Ownership Certificate” means a certificate, stating whether it is a Class 1 Beneficial Ownership 
Certificate or a Class 2 Beneficial Ownership Certificate, in substantially the form of Exhibit B-1 or Exhibit B-2, 
respectively, evidencing a Beneficial Interest in the Trust. 

“Bluerock” means Bluerock Real Estate, L.L.C. 

 “Bridge Financing” shall have the meaning as described in Section 6.14. 

“Bridge Lender” means KeyBank National Association, together with its successors and assigns. 

“Bridge Loan” that certain bridge loan from the Bridge Lender to Bluerock Real Estate Holdings, LLC and 
guarantied on a limited recourse basis by Depositor in the original principal amount of approximately $19,400,000 and 
entered into in connection with the Trust’s acquisition of the Real Estate and Depositor’s capitalization of the Trust. 

“Bridge Loan Agreement” means that certain Third Amended and Restated Credit Agreement dated as of 
August 9, 2017 by and between Bluerock Real Estate Holdings, LLC and Bridge Lender, as may be amended, restated 
or otherwise modified from time to time.   

“Bridge Return” shall have the meaning as described in Section 6.14. 

“Business Day” is any day other than on Saturday, Sunday or legal holiday in the State of Delaware. 

“Certificate of Trust” means the certificate of trust of the Trust, a copy of which is attached as Exhibit C. 

“Class 1 Beneficial Interests” means the Beneficial Interests held by the Investors. 

“Class 2 Beneficial Interest” means the Beneficial Interest held by the Depositor.   

“Class 1 Beneficial Owners” means the Investors. 
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“Class 2 Beneficial Owner” means the Depositor and any permitted assignee of the Class 2 Beneficial 
Interest. 

“Class 1 Beneficial Ownership Certificates” means the Beneficial Ownership Certificates issued to the 
Investors. 

“Class 2 Beneficial Ownership Certificate” means the Beneficial Ownership Certificate issued to the 
Depositor and any permitted assignee of the Class 2 Beneficial Interest, and if, at any time, the Class 2 Beneficial 
Interest is held by more than one Person, such term in the plural shall mean the Beneficial Ownership Certificates 
issued to such Persons. 

“Closing Date” means that date of the first sale of Class 1 Beneficial Interests in the Trust to the Investors. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Conversion Notice” means the notice, in substantially the form of Exhibit G, issued by the Depositor to the 
Trustee and the Manager stating that the provisions of Section 3.3(c) shall become effective upon receipt of the notice 
by the Trustee. 

“Deposit Date” means the date of the contribution of the Purchase Contract to the Trust.  

“Depositor” has the meaning given to such term in the introductory paragraph hereof.   

“Disposition Fee” has the meaning given to such term in Section 9.4. 

“DST Depositor Blocked Account” has the meaning given to such term in the Bridge Loan Agreement. 

“DTC” has the meaning given to such term in the introductory paragraph hereof. 

“Effective Date” means the date of this Trust Agreement as specified in the introductory paragraph hereof. 

“Exhibit” means an exhibit attached to this Trust Agreement, unless otherwise specified. 

“Financing Documents” means the First Mortgage Loan Documents and any other documents or agreements 
contemplated by any of the foregoing or otherwise required by Lender. 

“First Mortgage” means the first-priority Mortgage securing the First Mortgage Loan.  

“First Mortgage Loan” means the Lender’s mortgage loan in the original principal amount of approximately 
$38,400,000, secured by the First Mortgage and the First Mortgage Loan Documents. 

“First Mortgage Loan Documents” means, in connection with the First Mortgage Loan, the First Mortgage 
and all related assignment of leases and rents, and the other security instruments in or related to the Real Estate. 

“Initial Trust Agreement” has the meaning given to such term in Recital A. 

“Investors” means the original purchasers of Class 1 Beneficial Interests in the Trust and any permitted 
assignees of such Class 1 Beneficial Interests. 

“Leases” means (i) the Master Lease and (ii) any subleases relating to the Real Estate. 

“Lender” means KeyBank National Association under the Federal National Mortgage Association Delegated 
Underwriting and Servicing program, together with its successors, assigns and transferees. 

“LLC” has the meaning given to such term in Section 9.2. 
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“Loan” means, collectively, all debt obligations to the Lender as evidenced and secured by the Financing 
Documents. 

“Manager” means the Person serving, at the time of determination, as the manager under this Trust 
Agreement.  As of the Effective Date, the Manager is BR Axis West DST Manager, LLC. 

“Manager Covered Expenses” has the meaning given to such term in Section 5.4. 

“Manager Indemnified Persons” has the meaning given to such term in Section 5.4. 

“Master Lease” means that master lease agreement between the Trust, as landlord, and BR Axis West 
Leaseco, LLC, as master tenant, relating to the Real Estate, together with all amendments, supplements and 
modifications thereto. 

“Master Tenant” means BR Axis West Leaseco, LLC, as master tenant under the Master Lease, including all 
permitted assigns, transferees and successors.  

“Memorandum” means the Sponsor’s Confidential Private Placement Memorandum (as supplemented and 
amended from time to time), through which the Class 1 Beneficial Interests are being syndicated to accredited 
investors.  

“Mortgage” means any mortgage and security agreement or deed of trust and security agreement, as the case 
may be, encumbering the Real Estate as security for the Loan. 

“Net Proceeds” has the meaning given to such term in Section 6.14. 

“Note” means the promissory note or notes, as the case may be, evidencing the Loan. 

“Offered Interest” means a Class 1 Beneficial Interest, or portion thereof, that is being offered for sale 
pursuant to a Third-Party Offer. 

“Offerees” means, with respect to a Third-Party Offer, the Manager and each Class 1 Beneficial Owner other 
than the Selling Beneficial Owner. 

“Ownership Records” means the records maintained by the Manager, substantially in the form of Exhibit D, 
indicating from time to time the name, mailing address, and Percentage Share of each Beneficial Owner, which 
records shall initially indicate the Depositor as the sole Beneficial Owner and shall be revised by the Manager 
contemporaneously to reflect the issuance of Beneficial Interests and Beneficial Ownership Certificates in accordance 
with this Trust Agreement, changes in mailing addresses, or other changes. 

“Percentage Share” means, for each Beneficial Owner, the percentage of the aggregate Beneficial Interest in 
the Trust held by such Beneficial Owner as reflected on the most recent Ownership Records and evidenced by the 
Beneficial Ownership Certificate held by such Beneficial Owner.  For the avoidance of doubt, the sum of (i) the 
Percentage Share of the Class 1 Beneficial Interests and (ii) the Percentage Share of the Class 2 Beneficial Interests at 
all times shall be 100%. 

“Permitted Investment” has the meaning set forth in Section 7.2. 

“Permitted Transfer” means the transfer of a Class 1 Beneficial Interest (i) by devise, descent or by operation 
of law upon the death of a Class 1 Beneficial Owner or the member, partner, or stockholder of a Class 1 Beneficial 
Owner or (ii) by an individual to a trust or other entity created for estate planning purposes primarily for the benefit of 
such individual. 
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“Person” means a natural person, corporation, limited partnership, general partnership, joint stock company, 
joint venture, association, company, trust, bank trust company, land trust, business trust, statutory trust or other 
organization, whether or not a legal entity, and a government or agency or political subdivision thereof. 

“Priority Equity Contribution” means a $6,821,816 portion of the capital contributed by the Depositor to the 
Trust in connection with the Depositor’s initial acquisition of the Class 2 Beneficial Interests, which amount may be 
reduced via distributions and redemptions to and from the Depositor from time to time after repayment of the Bridge 
Financing. 

“Priority Equity Return” shall have the meaning as described in Section 6.14. 

“Purchase Agreement” means the agreement to be entered into by the Trust (through the Manager) and each 
Investor with respect to the acquisition of Class 1 Beneficial Interests by the Investors. 

“Purchase Contract” has the meaning given to such term in Recital B hereof. 

“Purchase Contract Assignment” has the meaning given to such term in Recital B hereof. 

“Real Estate” has the meaning given to such term in Recital B hereof. 

“Regulations” means U.S. Treasury Regulations promulgated under the Code. 

“Replacement Reserve” means the replacement and immediate repairs reserves funded at closing from the 
Loan proceeds and controlled by Lender.  The Replacement Reserve shall also hold the ongoing monthly deposits 
from the Real Estate established pursuant to the Financing Documents. 

“Reserves” has the meaning given to such term in Section 7.2 and includes, without limitation, the 
Supplemental Trust Reserve, the Replacement Reserve, and any other reserve or escrow account required by Lender 
under the Financing Documents or by the Trust as elsewhere provided herein.  

“Retained Interest” means the Class 2 Beneficial Interest equivalent to a one percent (1.0%) Percentage Share 
of the Trust which the Depositor must continue to own as a condition under the Financing Documents for so long as 
the Loan is outstanding. 

“ROFR Notice” has the meaning given to such term in Section 6.4(b). 

“Secretary of State” has the meaning given to such term in Section 2.1(b). 

“Section” means a section of this Trust Agreement, unless otherwise specified. 

“Securities Act” means the Securities Act of 1933, as amended. 

“Selling Beneficial Owner” means a Class 1 Beneficial Owner who receives a Third-Party Offer.  

“Sponsor” means Bluerock Value Exchange, LLC, a Delaware limited liability company, an affiliate of 
Bluerock Real Estate, L.L.C. 

“Statutory Trust Act” has the meaning given to such term in Recital A hereof. 

“Supplemental Trust Reserve” shall have the meaning given such term in Section 6.14. 

“Tenant” means the Person identified as the tenant or lessee in each of the Leases. 

“Third-Party Offer” means an offer to purchase all or a portion of a Class 1 Beneficial Interest, a controlling 
ownership interest in the Selling Beneficial Owner or any right to control the Selling Beneficial Owner that (i) is for a 
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specified price and stated terms, (ii) is made by a Person, identified therein by name and address and (iii) contains all 
terms and conditions of the proposed purchase and sale thereof. 

“Transaction Documents” means the Trust Agreement, the Purchase Agreement, the Leases, the Financing 
Documents and the documents evidencing the Bridge Loan, together with any other documents to be executed in 
furtherance of the investment activities of the Trust. 

“Transfer Distribution” has the meaning given to such term in Section 9.2. 

“Trust” means BR Axis West, DST, a Delaware statutory trust continued by and in accordance with, and 
governed by, this Trust Agreement. 

“Trust Agreement” has the meaning given to such term in the introductory paragraph hereof. 

“Trust Estate” means all of the Trust’s right, title, and interest in and to the Leases, the Real Estate, and any 
and all other property and assets (whether tangible or intangible) in which the Trust at any time has any right, title or 
interest. 

“Trust Year” means (i) initially, the period of time commencing on the Deposit Date and ending on 
December 31, 2018 and (ii) subsequently, each successive 12-month period thereafter. 

“Trustee” means the Person serving, at the time of determination, as the trustee under this Trust Agreement, 
in such Person’s capacity as Trustee and not in such Person’s individual capacity. As of the Effective Date, the Person 
serving as Trustee is DTC. 

“Trustee Covered Expenses” has the meaning given to such term in Section 4.5. 

“Trustee Indemnified Persons” has the meaning given to such term in Section 4.5. 

ARTICLE 2 
GENERAL MATTERS 

Section 2.1 Organizational Matters. 

(a) DTC is hereby appointed as the Trustee, and DTC hereby accepts such appointment, 
pursuant and subject to this Trust Agreement.  

(b) The Depositor has authorized and directed the Trustee to execute and file the Certificate of 
Trust in the office of the Secretary of State of the State of Delaware (the “Secretary of State”), which filing has been 
duly made, and hereby authorizes the Trustee to execute and file in the office of the Secretary of State such other 
certificates as may from time to time be required under the Statutory Trust Act or any other Delaware law. 

(c) The name of the Trust is “BR Axis West, DST”.  The Manager shall have full power and 
authority, and is hereby authorized, to conduct the activities of the Trust, execute and deliver all documents (including, 
without limitation, the Transaction Documents to which the Trust is or becomes a party from time to time) for or on 
behalf of the Trust, and cause the Trust to sue or be sued under its name. Any reference to the Trust shall be a reference 
to the statutory trust formed pursuant to the Certificate of Trust and this Trust Agreement and not to the Trustee or the 
Manager individually or to the officers, agents or employees of the Trust, the Trustee, or the Manager. 

(d) The principal office of the Trust, and such additional offices as the Manager may determine 
to establish, shall be located at such places inside or outside of the State of Delaware as the Manager shall designate 
from time to time. As of the Effective Date, the principal office of the Trust is located c/o the Manager at c/o Bluerock 
Real Estate, L.L.C, 712 Fifth Avenue, 9th Floor, New York, NY 10019. 

(e) Legal title to the Trust Estate shall be vested in the Trust as a separate legal entity. 
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Section 2.2 Declaration of Trust and Statement of Intent. 

(a) The Trustee hereby declares that it shall hold the Trust Estate in trust for the benefit of the 
Beneficial Owners upon the terms set forth in this Trust Agreement. 

(b) It is the intention of the parties that the Trust constitute a “statutory trust,” the Trustee is a 
“trustee,” the Manager is an “agent” of the Trust, the Beneficial Owners are “beneficial owners,” and this Trust 
Agreement is the “governing instrument” of the Trust, each within the respective meaning provided in the Statutory 
Trust Act. 

Section 2.3 Purposes.  The purposes of the Trust are, and the Trust has all requisite power, authority 
and authorization to engage in, the following activities:  (i) to acquire the Real Estate and enter into, execute, deliver 
and perform the Leases and the Financing Documents and the other Transaction Documents to which it is or becomes 
a party from time to time; (ii) to hold for investment and eventually dispose of the Real Estate; and (iii) to take only 
such other actions as the Manager deems necessary to carry out the foregoing.  Neither the Trustee, the Manager, 
Investors or Beneficial Owners, nor any of their agents, shall provide services: (a) that are not “customary services” 
within the meaning of Revenue Ruling 75-374, 1975-2 C.B. 261; (b) the payment for which would not qualify as 
“rents from real property” within the meaning of Code Section 512(b)(3)(A)(i) and the Regulations thereunder; or (c) 
the payment for which would not qualify as “rents from real property” within the meaning of Code Sections 
856(c)(2)(C) and 856(c)(3)(A) and the Regulations thereunder. The Trust shall conduct no business other than as 
specifically set forth in this Section 2.3. 

ARTICLE 3 
PROVISIONS RELATING TO THE LOAN AND TAX TREATMENT 

Section 3.1 Article 3 Supersedes All Other Provisions of this Trust Agreement.  This Article 3 contains 
certain provisions required by the Lender in connection with the Loan, required by the Bridge Lender in connection 
with the Bridge Loan or intended to achieve the desired treatment of the Trust and Beneficial Interests for United 
States federal income tax purposes.  To the extent of any inconsistency between this Article 3 and any other provision 
of this Trust Agreement, this Article 3 shall supersede and be controlling; provided, for the avoidance of doubt, that 
nothing in this Article 3 or elsewhere in this Trust Agreement shall limit or impair the Trust’s power, authority and 
authorization (or limit or impair the Manager’s power, authority and authorization to cause the Trust) to enter into, 
execute, deliver, and perform its obligations under, the Transaction Documents to which it is or becomes a party from 
time to time, and to do so without the need for the consent or approval of any Beneficial Owner or other Person, and 
further provided that the requirements of this Article 3 shall be enforceable to the maximum extent permissible under 
the Statutory Trust Act. 

Section 3.2 Provisions Relating to Loan. 

(a) This Section 3.2 is intended to qualify the Trust as a “single purpose entity” for purposes of 
the Loan.  So long as the Loan remains outstanding, the provisions of this Section 3.2 shall be in full force and effect.  
The terms of this Trust Agreement are further limited by and subject to the provisions of the Financing Documents 
while the Loan remains outstanding. 

(b) Until the Loan is paid in full, the Trust must remain a Single Purpose Entity.  A “Single 
Purpose Entity” means with respect to the Trust, a Delaware statutory trust or, following a Transfer Distribution, a 
limited liability company, which at all times since its formation and thereafter: 

(1) shall not own or lease any real property, personal property, or assets other than the 
Trust Estate; 

(2) shall not own, operate, or participate in any business other than the leasing, 
ownership, management, operation, and maintenance of the Trust Estate; 
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(3) shall not have any material financial obligation under or secured by any indenture, 
mortgage, deed of trust, deed to secure debt, loan agreement, or other agreement or instrument to 
which the Trust is a party, or by which the Trust is otherwise bound, or to which the Trust Estate is 
subject or by which it is otherwise encumbered, other than: (A) unsecured trade payables incurred in 
the ordinary course of the operation of the Trust Estate (exclusive of amounts for rehabilitation, 
restoration, repairs, or replacements of the Trust Estate) that (i) are not evidenced by a promissory 
note, (ii) are payable within sixty (60) days of the date incurred, and (c) as of the effective date of the 
Loan, do not exceed, in the aggregate, four percent (4%) of the original principal balance of the 
Loan; (B) if the Mortgage grants a lien on a leasehold estate, the Trust’s obligations as lessee under 
the ground lease creating such leasehold estate; (C) obligations under the Loan Documents and 
obligations secured by the Trust Estate to the extent permitted by the Loan Documents; and (D) the 
Trust’s obligations under the Master Lease; 

(4) shall maintain its financial statements, accounting records, and other partnership, 
real estate investment trust, limited liability company, or corporate documents, as the case may be, 
separate from those of any other Person (unless the Trust’s assets have been included in a 
consolidated financial statement prepared in accordance with generally accepted accounting 
principles); 

(5) shall not commingle its assets or funds with those of any other Person, unless such 
assets or funds can easily be segregated and identified in the ordinary course of business from those 
of any other Person; 

(6) shall be adequately capitalized in light of its contemplated business operations; 

(7) shall not assume, guarantee, or pledge its assets to secure the liabilities or 
obligations of any other Person (except in connection with the Loan or other mortgage loans that 
have been paid in full or collaterally assigned to Lender, including in connection with any 
Consolidation, Extension and Modification Agreement or similar instrument as such terms are used 
in the Loan), or held out its credit as being available to satisfy the obligations of any other Person; 

(8) shall not make loans or advances to any other Person; and 

(9) shall not enter into and shall not be a party to, any transaction with any Affiliate 
except in the ordinary course of business and on terms which are no more favorable to any such 
Affiliate than would be obtained in a comparable arm’s length transaction with an unrelated third 
party. 

(c) Notwithstanding anything to the contrary in this Trust Agreement, no transfer of a 
Beneficial Interest will be permitted under the Financing Documents, unless the provisions of this Section 3.2 are 
satisfied at all times prior to the transfer. 

(d) No bankruptcy, reorganization arrangement, insolvency or liquidation proceeding, or other 
proceedings under any similar law, shall be instituted or joined in by the Trust without the consent of the Trustee and 
the Manager.  

Section 3.3 Provisions Relating to Tax Treatment. 

(a) Prior to the issuance of the Conversion Notice, the sole Beneficial Owner of the Trust shall 
be the Depositor.  The rights of the Depositor (as the Class 2 Beneficial Owner) with respect to the assets and property 
held by the Trust, as provided in Section 6.11 hereof, are such that the Trust will be characterized at such time as a 
“business entity” within the meaning of Regulations Section 301.7701-3.  Because the Depositor will be the sole 
Beneficial Owner, the Trust will be characterized as a disregarded entity, and all assets and property of the Trust shall 
be treated for Federal income tax purposes as assets and property of the Depositor. 
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(b) Upon the issuance of the Conversion Notice, the special rights of Depositor (as the Class 2 
Beneficial Owner) set forth in Section 6.11 will terminate, as set forth in Section 6.12, and the Depositor will have the 
same rights as any Class 1 Beneficial Owner.   

(c) It is the intention of the parties hereto that upon and at all times after the issuance of the 
Conversion Notice that the Trust shall constitute an investment trust pursuant to Regulations Section 301.7701-4(c) 
and each Beneficial Owner shall be treated as a “grantor” within the meaning of Code Section 671.  As such, the 
parties further intend that each Beneficial Owner shall be treated for Federal income tax purposes as if it holds a direct 
ownership interest in the Real Estate.  Each Beneficial Owner agrees to report its interest in the Trust in a manner 
consistent with the foregoing and otherwise not to take any action that would be inconsistent with the foregoing.  Upon 
and after issuance of the Conversion Notice, none of the Trustee, the Manager, the Beneficial Owners and/or the Trust 
shall have power and authority, or shall be authorized, and each of them is hereby expressly prohibited from taking, 
and none of them shall be allowed to take, any of the following actions: 

(1) sell, transfer or exchange the Real Estate except as required under 
Article 9; 

(2) reinvest any monies of the Trust, except to make modifications or repairs 
to the Real Estate permitted hereunder or in accordance with Section 7.2; 

(3) renegotiate the terms of the Loan or enter into new financing; 

(4) renegotiate the Master Lease or enter into new leases (other than the 
original Master Lease entered into in connection with the acquisition of the Real Estate), 
except in the case of the Master Tenant’s bankruptcy or insolvency; 

(5) make modifications to the Real Estate (other than minor non-structural 
modifications) unless required by law; 

(6) accept any capital from a Beneficial Owner (other than capital from an 
Investor that will be (i) used to pay expenses of the offer and sale of the Class 1 Beneficial 
Interests, (ii) used to fund Reserves, or (iii) distributed to the Depositor and reduce the 
Depositor’s Percentage Share); or 

(7) take any other action which would in the reasoned opinion of tax counsel 
to the Trust should cause the Trust to be treated as a business entity for federal income tax 
purposes if the effect would be that such action or actions would constitute a power under 
the Trust Agreement to “vary the investment of the certificate holders” under Regulations 
Section 301.7701-4(c)(1) and Rev. Rul. 2004-86. 

The Trust shall hold the Trust Estate for investment purposes and only lease the Real Estate to the Master Tenant.  The 
activities of the Trust with respect to the Trust Estate shall be limited to the activities which are customary services in 
connection with the maintenance and repair of the Real Estate and none of the Trustee, Beneficial Owners, the 
Manager or their agents shall provide non-customary services, as such term is defined in Code Sections 512 and 856 
and Rev. Rul. 75-374, 1975-2 C.B. 261.  The Trust shall conduct no business other than as specifically set forth in this 
Section 3.3.  Without limiting the generality of the foregoing, upon and after issuance of the Conversion Notice, (i) 
none of the Trustee, the Manager, the Beneficial Owners and the Trust shall have any power or authority to undertake 
any actions that are not permitted to be undertaken by an entity that is treated as a “trust” within the meaning of 
Regulations Section 301.7701-4 and not treated as a “business entity” within the meaning of Regulations Section 
301.7701-3, and (ii) this Trust Agreement shall be interpreted and enforced so as to be in compliance with the 
requirements of Rev. Rul. 2004-86, 2004-33 I.R.B. 191. 

For Federal income tax purposes, after issuance of the Conversion Notice, the Trust is intended to be and shall 
constitute an investment trust pursuant to Regulations Section 301.7701-4(c) and a “grantor trust” under Subpart E of 
Part 1, Subchapter J of the Code (Code Sections 671 - 679) and shall not constitute a “business entity.” 
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ARTICLE 4 
CONCERNING THE TRUSTEE 

Section 4.1 Power and Authority.  The Trustee shall have the power and authority, and is hereby 
authorized and empowered, to (i) accept legal process served on the Trust in the State of Delaware, and (ii) execute 
any certificates that are required to be executed under the Statutory Trust Act and file such certificates in the office of 
the Secretary of State, and take such action or refrain from taking such action under this Trust Agreement as may be 
directed in a writing delivered to the Trustee by the Manager; provided, however, that the Trustee shall not be required 
to take or refrain from taking any such action if the Trustee shall believe, or shall have been advised by counsel, that 
such performance is likely to involve the Trustee in personal liability or is contrary to the terms of this Trust 
Agreement or of any document contemplated hereby to which the Trust or the Trustee is or becomes a party or is 
otherwise contrary to law. The Manager agrees not to instruct the Trustee to take any action that is contrary to the 
terms of this Trust Agreement or of any document contemplated hereby to which the Trust or the Trustee is or 
becomes party or that is otherwise contrary to law.  Other than as expressly provided for in this Trust Agreement, the 
Trustee shall have no duty to take any action for or on behalf of the Trust. 

Section 4.2 Trustee May Request Direction.  If at any time the Trustee determines that it requires or 
desires guidance regarding the application of any provision of this Trust Agreement or any other document, or 
regarding action that must or may be taken in connection herewith or therewith, or regarding compliance with any 
direction it received hereunder, then the Trustee may deliver a notice to a court of applicable jurisdiction requesting 
written instructions as to the desired course of action, and such instructions from the court shall constitute full and 
complete authorization and protection for actions taken and other performance by the Trustee in reliance thereon.  
Until the Trustee has received such instructions after delivering such notice, it shall be fully protected in refraining 
from taking any action with respect to the matters described in such notice. 

Section 4.3 Trustee’s Capacity.  In accepting the trust hereby created, DTC acts solely as Trustee 
hereunder and not in its individual capacity, and all Persons having any claim against the Trustee by reason of the 
transactions contemplated by this Trust Agreement, the Transaction Documents, or any other document shall look 
only to the Trust Estate for payment or satisfaction thereof.  Notwithstanding any provision of this Trust Agreement or 
any other document to the contrary, under no circumstances shall DTC, in its individual capacity or in its capacity as 
Trustee, (i) have any duty to choose or supervise, nor shall it have any liability for the actions or inactions of, the 
Manager or any officer, manager, employee, or other Person (other than DTC and its own employees), or (ii) be liable 
or responsible for, or obligated to perform, any contract, representation, warranty, obligation or liability of the Trust, 
the Manager, or any officer, manager, employee, or other Person (other than DTC and its own employees); provided, 
however, that this limitation shall not protect DTC against any liability to the Beneficial Owners to which it would 
otherwise be subject by reason of its willful misconduct, bad faith, fraud or gross negligence in the performance of its 
duties under this Trust Agreement.  Under no circumstances shall the Trustee: (i) be personally liable for any 
representation, warranty, covenant, agreement or indebtedness of the Trust; or (ii) be liable for any punitive, 
exemplary, consequential, special or other damages for a breach of this Agreement. 

Section 4.4 Duties.  None of the Trustee or any successor trustee shall have any duty or obligation 
under or in connection with this Trust Agreement, the Trust, or any transaction or document contemplated hereby, 
except as expressly provided by the terms of this Trust Agreement, and no implied fiduciary or other duties or 
obligations shall be read into this Trust Agreement against the Trustee or any successor trustee.  The right of the 
Trustee to perform any discretionary act enumerated herein shall not be construed as a duty.  To the fullest extent 
permitted by applicable law, including without limitation Section 3806 of the Statutory Trust Act, the Trustee and any 
successor trustee (i) shall have no duties (fiduciary or otherwise) to any Person other than the Trust and the Beneficial 
Owners, and all such duties (including only those fiduciary duties expressly set forth herein as being fiduciary in 
nature) shall be restricted to those duties (including fiduciary duties) expressly set forth in this Trust Agreement, and 
(ii) shall have no liability (including no liability for breach of contract or breach of duty) to any Person other than the 
Trust and the Beneficial Owners, and all such liability shall be restricted to those liabilities expressly set forth in this 
Trust Agreement and only those which are due to its willful misconduct, bad faith, fraud or gross negligence in the 
performance of its duties under this Trust Agreement; provided, however, no provision of this Trust Agreement is 
intended to or shall eliminate the implied contractual covenant of good faith and fair dealing or limit or eliminate 
liability for any act or omission that constitutes a bad faith violation of the implied contractual covenant of good faith 
and fair dealing. 
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Section 4.5 Indemnification.  The Beneficial Owners and the Trust, jointly and severally, hereby agree 
to: (i) reimburse the Person serving as Trustee and/or any successor Trustee for all reasonable expenses (including 
reasonable fees and expenses of counsel and other professionals), incurred in connection with the negotiation, 
execution, delivery, or performance of, or exercise of rights or powers under, this Trust Agreement; (ii) to the fullest 
extent permitted by law, indemnify, defend and hold harmless the Person serving as Trustee and/or any successor 
Trustee, and the officers, directors, employees and agents of the Person serving as Trustee and/or any successor 
Trustee (collectively, including the Trustee and/or any successor Trustee in its individual capacity, the “Trustee 
Indemnified Persons”) from and against any and all losses, damages, liabilities, claims, actions, suits, costs, expenses, 
disbursements (including the reasonable fees and expenses of counsel and other professionals), taxes and penalties of 
any kind and nature whatsoever (collectively, “Trustee Covered Expenses”), to the extent that such Trustee Covered 
Expenses arise out of or are imposed upon or asserted at any time against any such Trustee Indemnified Persons, 
including without limitation on the basis of ordinary negligence on the part of any such Trustee Indemnified Persons, 
with respect to or in connection with this Trust Agreement, the Trust, or any transaction or document contemplated 
hereby; provided, however, that the Beneficial Owners or the Trust shall not be required to indemnify a Trustee 
Indemnified Person for Trustee Covered Expenses to the extent such Trustee Covered Expenses result from the willful 
misconduct, bad faith, fraud or gross negligence of such Trustee Indemnified Person; and (iii) to the fullest extent 
permitted by law, advance to each such Trustee Indemnified Person Trustee Covered Expenses incurred by such 
Trustee Indemnified Person in defending any claim, demand, action, suit or proceeding, in connection with this Trust 
Agreement, the Trust, or any transaction or document contemplated hereby, prior to the final disposition of such claim, 
demand, action, suit or proceeding, only upon receipt by any Beneficial Owner of an undertaking, by or on behalf of 
such Trustee Indemnified Person, to repay such amount if a court of competent jurisdiction renders a final, 
nonappealable judgment that includes a specific finding of fact that such Trustee Indemnified Person is not entitled to 
be indemnified therefor under this Section 4.5.  The obligations of the Beneficial Owners and the Trust under this 
Section 4.5 shall survive the resignation or removal of the Trustee, shall survive the dissolution and termination of the 
Trust, and shall survive the termination, amendment, supplement, and/or restatement of this Trust Agreement; 
provided, however, a Beneficial Owner shall be released from and relieved of any and all obligations under this 
Section 4.5 that relate to any acts or events occurring in their entirety after the date on which such Beneficial Owner no 
longer owns any Beneficial Interest in the Trust.  So long as any obligation evidenced or secured by the Financing 
Documents is outstanding, no indemnity payment from funds of the Trust (as distinct from funds from other sources, 
such as insurance) of any indemnity pursuant to this Section 4.5 shall be payable from amounts allocable to the Lender 
pursuant to the Financing Documents. Any indemnification set forth in this Trust Agreement shall be fully subordinate 
to the Loan and shall not constitute a claim against the Trust in the event its cash flow is insufficient to pay its 
obligations, nor shall it constitute a claim against any Beneficial Owner.  Notwithstanding anything to the contrary in 
the above, in all cases, the indemnification provided under this Section 4.5 shall be limited to and only paid out of the 
Trust Estate. 

Section 4.6 Removal; Resignation; Succession.  The Trustee may resign at any time by giving at least 
60 days’ prior written notice to the Manager.  The Manager may at any time remove the Trustee for cause by written 
notice to the Trustee.  Cause shall only result from the willful misconduct, bad faith, fraud or gross negligence of the 
Trustee.  Such resignation or removal shall be effective upon the acceptance of appointment by a successor trustee as 
hereinafter provided.  In case of the removal or resignation of a trustee, and with the prior written consent of Lender 
while the Loan is outstanding, the Manager may appoint a successor by written instrument.  If a successor trustee shall 
not have been appointed within 60 days after the giving of such notice, the Trustee or any of the Beneficial Owners 
may apply to any court of competent jurisdiction in the United States to appoint a successor trustee to act until such 
time, if any, as a successor shall have been appointed as provided above; provided the Lender approves such 
appointment during any period in which the Loan remains outstanding.  Any successor so appointed by such court 
shall immediately and without further act be superseded by any successor appointed as provided above within one year 
from the date of the appointment by such court.  Any successor, however appointed, shall execute and deliver to its 
predecessor trustee an instrument accepting such appointment, and thereupon such successor, without further act, shall 
become vested with all the estates, properties, rights, powers, duties and trusts of the predecessor trustee in the trusts 
hereunder with like effect as if originally named the Trustee herein; but upon the written request of such successor, 
such predecessor shall execute and deliver an instrument transferring to such successor, upon the trusts herein 
expressed, all the estates, properties, rights, powers, duties and trusts of such predecessor, and such predecessor shall 
duly assign, transfer, deliver and pay over to such successor all monies or other property then held by such predecessor 
upon the trusts herein expressed.  Any right of the Beneficial Owners against a predecessor trustee in its individual 
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capacity shall survive the resignation or removal of such predecessor, shall survive the dissolution and termination of 
the Trust, and shall survive the termination, amendment, supplement, and/or restatement of this Trust Agreement. 

Any successor trustee, however appointed, shall be a bank or trust company satisfying the 
requirements of Section 3807(a) of the Statutory Trust Act.  Any corporation into which the Trustee may be merged or 
converted or with which it may be consolidated, or any corporation resulting from any merger, conversion or 
consolidation to which such Trustee shall be a party, or any corporation to which substantially all the corporate trust 
business of the Trustee may be transferred, shall, subject to the preceding sentence, be the Trustee under this Trust 
Agreement without further act. 

Section 4.7 Fees and Expenses.  The Trustee shall receive as compensation for its services hereunder 
such fees as have been separately agreed upon between Depositor and the Trustee.  The Trustee shall not have any 
obligation by virtue of this Trust Agreement to spend any of its/their own funds, or to take any action that could result 
in its/their incurring any cost or expense. 

ARTICLE 5 
CONCERNING THE MANAGER 

Section 5.1 Power and Authority.  The investment activities and affairs of the Trust shall be managed 
exclusively by or under the direction of the Manager.  The Manager shall have the power and authority, and is hereby 
authorized and empowered, to manage the Trust Estate and the investment activities and affairs of the Trust, subject to 
and in accordance with the terms and provisions of this Trust Agreement, provided that the Manager shall have no 
power to engage on behalf of the Trust in any activities that the Trust could not engage in directly, and further provided 
that the Manager shall at all times be subject to the control and authority of the Trust.  The Manager shall have the 
power and authority, and is hereby authorized, empowered, and directed by the Trust, to enter into, execute and deliver, 
and to cause the Trust to perform its obligations under, each of the Transaction Documents to which the Trust is or 
becomes a party or signatory, and in furtherance thereof, the Class 2 Beneficial Owner, at any time prior to the 
issuance of the Conversion Notice, may confirm such authorization, empowerment, and direction and otherwise direct 
the Manager in connection with the investment activities and affairs of the Trust.  Notwithstanding the other 
provisions of this Section 5.1, the Manager shall have the power and authority to cause the Trust to (i) acquire the Real 
Estate; and (ii) execute and deliver the Master Lease and Financing Documents in connection with the acquisition of 
the Real Estate following the issuance of the Conversion Notice (but, except as otherwise provided herein, shall not 
have the power to renegotiate, amend, or restate the Master Lease and Financing Documents following the issuance of 
the Conversion Notice). 

Section 5.2 Manager’s Capacity.  The Manager acts solely as an agent of the Trust and not in its 
individual capacity, and all Persons having any claim against the Manager by reason of the transactions contemplated 
by this Trust Agreement, the Transaction Documents, or any other document shall look only to the Trust Estate for 
payment or satisfaction thereof.  Notwithstanding any provision of this Trust Agreement to the contrary, the Manager 
shall not have any liability to any Person except for its own fraud or gross negligence. 

Section 5.3 Duties. 

(a) The Manager has primary responsibility for performing the administrative actions set forth 
in this Section 5.3.  In addition, the Manager shall have the obligations with respect to a potential sale of the Trust 
Estate set forth in Article 9.  The Manager shall have no duty or obligation to comply with any directive from any 
Beneficial Owner with respect to the Trust Estate.  The Manager shall not have any duty or obligation under or in 
connection with this Trust Agreement, the Trust, or any transaction or document contemplated hereby, except as 
expressly provided by the terms of this Trust Agreement, and no implied duties or obligations shall be read into this 
Trust Agreement against the Manager.  The right of the Manager to perform any discretionary act enumerated herein 
shall not be construed as a duty.  To the fullest extent permitted by applicable law, including without limitation Section 
3806 of the Statutory Trust Act, (i) the Manager’s duties and liabilities relating thereto to the Trust and the Beneficial 
Owners shall be restricted to those duties expressly set forth in this Trust Agreement and liabilities relating thereto, 
and (ii) Manager has no fiduciary duties whatsoever to the Trust or to Beneficial Owners. 
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(b) Without limiting the generality of Section (a) above, upon and after the issuance of the 
Conversion Notice, the Manager, for and on behalf of the Trust, is hereby authorized and directed to take each of the 
following actions necessary to conserve and protect the Trust Estate: 

(1) receiving the contribution of the Purchase Contract, acquiring the Real 
Estate subject to the Leases and entering into the Master Lease and the Loan; 

(2) complying with the terms of the Financing Documents; 

(3) collecting rents and making distributions in accordance with Article 7; 

(4) entering into any agreement for purposes of completing tax-free 
exchanges of real property with a Qualified Intermediary as defined in Section 1031 of the 
Code; 

(5) notifying the relevant parties of any default by them under the 
Transaction Documents; and 

(6) solely to the extent necessitated by the bankruptcy or insolvency of the 
Master Tenant or any other tenant of the Real Estate, if the Trust has not terminated under 
Section 9.2, entering into a new lease with respect to the Real Estate or renegotiating or 
refinancing any debt secured by the Real Estate (including, without limitation, the Loan). 

The foregoing notwithstanding, from and after the issuance of the Conversion Notice, under no circumstances shall 
the power or authority of the Manager include the ability to take any actions which would cause the Trust to cease to 
constitute an “investment trust” within the meaning of Regulation Section 301.7701-4(c).  After issuance of the 
Conversion Notice, the power and authority of the Manager shall be strictly and narrowly construed so as to preserve 
and protect the status of the Trust as an “investment trust” for Federal income tax purposes. 

(c) The Manager shall keep customary and appropriate books and records relating to the Trust 
and the Trust Estate and shall certify reports regarding same to the Lender, if required by the Financing Documents.  
The Manager shall maintain appropriate books and records in order to provide reports of income and expenses to each 
Beneficial Owner as necessary for such Beneficial Owner to prepare his/her income tax returns regarding the Trust 
Estate. 

(d) The Manager shall promptly furnish to the Beneficial Owners copies of any reports, 
notices, requests, demands, certificates, financial statements and any other writings that the Financing Documents 
require that the Manager distribute to the Beneficial Owners (unless the Manager reasonably believes the same have 
been already sent directly to the Beneficial Owners in which case the Manager shall have no obligation to re-distribute 
them). 

(e) The Manager shall not be required to act or refrain from acting under this Trust Agreement 
or the Financing Documents if the Manager reasonably determines, or has been advised by counsel, that such actions 
or inactions may result in personal liability, unless the Manager is indemnified by the Trust and the Beneficial Owners 
against any liability and costs (including reasonable legal fees and expenses) which may result in a manner and form 
reasonably satisfactory to the Manager. 

(f) The Manager shall not, on its own behalf (in contrast to actions that the Manager is 
required to perform on behalf of the Trust), have any duty to (i) file, record or deposit any document or to maintain any 
such filing, recording or deposit or to refile, rerecord or redeposit any such document, (ii) obtain or maintain any 
insurance on the Real Estate, (iii) maintain the Real Estate, (iv) pay or discharge any tax levied against any part of the 
Trust Estate, (v) confirm, verify, investigate or inquire into the failure to receive any reports or financial statements 
from any party obligated under the Financing Documents to provide such, or (vi) inspect the Real Estate at any time or 
to ascertain or inquire as to the performance or observance of any of the covenants of any Person under the Financing 
Documents. 
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(g) The Manager shall manage, control, dispose of or otherwise deal with the Trust Estate in its 
discretion, subject to any restrictions or obligations set forth in the Financing Documents or in this Trust Agreement. 

(h) The Manager shall provide to each Person who becomes a Beneficial Owner a copy of this 
Trust Agreement at or before the time such Person becomes a Beneficial Owner. 

(i) The Manager shall provide to the Trustee a copy of the Ownership Records 
contemporaneously with each revision thereto. 

Section 5.4 Indemnification.  The Class 1 Beneficial Owners and the Trust, jointly and severally, 
hereby agree to (i) reimburse the Manager for all reasonable expenses (including reasonable fees and expenses of 
counsel and other professionals), incurred in connection with the negotiation, execution, delivery, or performance of, 
or exercise of rights or powers under, this Trust Agreement, (ii) to the fullest extent permitted by law, indemnify, 
defend and hold harmless the Manager, and the officers, directors, employees and agents of the Manager (collectively, 
including the Manager, the “Manager Indemnified Persons”) from and against any and all losses, damages, liabilities, 
claims, actions, suits, costs, expenses, disbursements (including the reasonable fees and expenses of counsel and other 
professionals), taxes and penalties of any kind and nature whatsoever (collectively, “Manager Covered Expenses”), to 
the extent that such Manager Covered Expenses arise out of or are imposed upon or asserted at any time against such 
Manager Indemnified Persons, including without limitation on the basis of ordinary negligence on the part of any such 
Manager Indemnified Persons, with respect to or in connection with this Trust Agreement, the Trust, or any 
transaction or document contemplated hereby; provided, however, that the Class 1 Beneficial Owners shall not be 
required to indemnify a Manager Indemnified Person for Manager Covered Expenses to the extent such Manager 
Covered Expenses result from the fraud or gross negligence of such Manager Indemnified Person, and (iii) to the 
fullest extent permitted by law, advance to each such Manager Indemnified Person Manager Covered Expenses 
incurred by such Manager Indemnified Person in defending any claim, demand, action, suit or proceeding, in 
connection with this Trust Agreement, the Trust, or any transaction or document contemplated hereby, prior to the 
final disposition of such claim, demand, action, suit or proceeding upon receipt by any Class 1 Beneficial Owner of an 
undertaking, by or on behalf of such Manager Indemnified Person, to repay such amount unless a court of competent 
jurisdiction renders a final, nonappealable judgment that includes a specific finding of fact that such Manager 
Indemnified Person is not entitled to be indemnified therefor under this Section 5.4.  The obligations of the Class 1 
Beneficial Owners and the Trust under this Section 5.4 shall survive the resignation or removal of the Manager, shall 
survive the dissolution and termination of the Trust, and shall survive the termination, amendment, supplement, and/or 
restatement of this Trust Agreement. So long as any obligation evidenced or secured by the Financing Documents is 
outstanding, no indemnity payment from funds of the Trust (as distinct from funds from other sources, such as 
insurance) of any indemnity pursuant to this Section 5.4 shall be payable from amounts allocable to the Lender 
pursuant to the Financing Documents. Any indemnification set forth in this Trust Agreement shall be fully subordinate 
to the Loan and shall not constitute a claim against the Trust in the event its cash flow is insufficient to pay its 
obligations, nor shall it constitute a claim against any Beneficial Owner. Notwithstanding anything to the contrary in 
the above, in all cases, the indemnification provided. The obligations of the Class 1 Beneficial Owners under this 
Section 5.4 shall be limited to and only paid out of the Trust Estate. 

Section 5.5 Fees and Expenses.  The Manager shall receive no compensation for its services as 
Manager.  The Manager shall not have any obligation by virtue of this Trust Agreement to spend any of its own funds, 
or to take any action that could result in its incurring any cost or expense. 

Section 5.6 Sale of Trust Estate by Manager Is Binding.  Any sale or other conveyance of the Trust 
Estate or any part thereof by the Manager made for and on behalf of the Trust pursuant to the terms of this Trust 
Agreement shall bind the Trust and the Beneficial Owners and be effective to transfer or convey all rights, title and 
interest of the Trust and the Beneficial Owners in and to the Trust Estate. 

Section 5.7 Removal/ Resignation; Succession.  The Manager may resign at any time by giving at least 
30 days’ prior written notice to the Trustee.  The Trustee may (i) at all times prior to the payment in full of the Loan, 
upon the prior written consent of the Lender, or (ii) at any time thereafter, either (I) remove the Manager for cause by 
written notice to the Manager, or (II) limit the duties of the Manager under this Trust Agreement.  For the avoidance of 
doubt, any removal or attempted removal of the Manager made prior to the payment in full of the Loan without the 
Lender’s consent shall be void ab initio.  Further, “cause” sufficient to warrant a vote for removal shall exist only in 
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the event of the fraud or gross negligence of the Manager which causes material damage to, or diminution in value of, 
the Trust Estate. Such resignation or removal shall be effective upon the acceptance of appointment by a successor 
Manager as hereinafter provided.  In case of the removal or resignation of the Manager, the Trustee, with the prior 
written consent of the Lender while the Loan is outstanding, may appoint a successor by written instrument.  If a 
successor Manager shall not have been appointed within 15 days after the giving of such notice, the Manager or any of 
the Beneficial Owners may apply to any court of competent jurisdiction in the United States to appoint a successor 
Manager to act until such time, if any, as a successor shall have been appointed as provided above, provided that the 
Lender approves such appointment during any period in which the Loan is outstanding.  Any successor so appointed 
by such court shall immediately and without further act be superseded by a successor appointed as provided above 
within one (1) year from the date of the appointment by such court.  Any successor, however appointed, shall execute 
and deliver to its predecessor Manager an instrument accepting such appointment, and thereupon such successor, 
without further act, shall become vested with all the rights, powers and duties of the predecessor Manager in the trusts 
hereunder with like effect as if originally named the Manager herein; but upon the written request of such successor, 
such predecessor shall execute and deliver an instrument transferring to such successor, upon the trusts herein 
expressed, all the rights, powers and duties of such predecessor.  Any right of the Beneficial Owners against a 
predecessor Manager in its individual capacity shall survive the resignation or removal of such predecessor Manager, 
shall survive the dissolution and termination of the Trust, and shall survive the termination, amendment, supplement, 
and/or restatement of this Trust Agreement. 

ARTICLE 6 
BENEFICIAL INTERESTS 

Section 6.1 Issuance of Class 1 and Class 2 Beneficial Ownership Certificates. 

(a) The Depositor shall (i) convey the Purchase Contract to the Trust, and (ii) contribute an 
amount of cash sufficient together with the net proceeds of the First Mortgage Loan and the Bridge Loan, cash and the 
net proceeds as of the Closing Date from the sale of the Class 1 Beneficial Interests (taking into account any 
reasonable costs, fees, expenses and reserves required to be funded out of such proceeds) to enable the Trust to acquire 
the Real Estate and pay the Acquisition Fee; and the Trust shall issue a Class 2 Beneficial Ownership Certificate to the 
Depositor in exchange for such contributions.  The Class 2 Beneficial Ownership Certificate, in substantially the form 
set forth in Exhibit B-2, with such appropriate insertions, omissions, substitutions, endorsements and other variations 
as are required by this Trust Agreement, and with such letters, numbers or other marks of identification and such 
legends and endorsements placed thereon as may, consistent herewith, be approved by the Manager, shall be issued in 
registered form and delivered to, and registered in the name of, the Depositor. Each Class 2 Beneficial Ownership 
Certificate shall be printed and dated the date of its execution.  Any portion of any Class 2 Beneficial Ownership 
Certificate may be set forth on the reverse or subsequent pages thereof. The Class 2 Beneficial Ownership Certificate 
shall be printed, lithographed, typewritten, mimeographed, photocopied or otherwise produced or may be produced in 
any other manner as may, consistently herewith, be determined by the Manager.  While the Class 2 Beneficial 
Ownership Interests are held by a single Beneficial Owner such Certificate shall represent ownership of the entire 
Percentage Share from time to time of the Class 2 Beneficial Interests. If, at any time, the Class 2 Beneficial 
Ownership Interests are held by more than one Beneficial Owner, each Class 2 Beneficial Certificate shall represent 
ownership of the Percentage Share of the Beneficial Interests to which it corresponds.  

(b) Following the issuance of the Conversion Notice, on or after the Closing Date one or more 
Investors who have executed Purchase Agreement(s) and contributed cash to the Trust shall be issued Class 1 
Beneficial Ownership Certificates, in substantially the form set forth in Exhibit B-1, with such appropriate insertions, 
omissions, substitutions and other variations to evidence their investment and as are otherwise required by this Trust 
Agreement, and with such letters, numbers or other marks of identification and such legends and endorsements placed 
thereon as may, consistent herewith, be approved by the Manager.  Such Class 1 Beneficial Ownership Certificates 
shall be issued in registered form and delivered to, and registered in the name of, the applicable Investor.  
Notwithstanding the foregoing, no Class 1 Beneficial Owner, and no assignee or transferee of a Class 1 Beneficial 
Interest, may own more than a 49% Percentage Share of the aggregate Class 1 Beneficial Ownership Certificates, and 
any purported issuance of a Class 1 Beneficial Ownership Certificate in violation of the foregoing shall be null, void 
and of no effect whatsoever. Each Class 1 Beneficial Ownership Certificate shall be printed and dated the date of its 
execution.  Any portion of any Class 1 Beneficial Ownership Certificate may be set forth on the reverse or subsequent 
pages thereof. The Class 1 Beneficial Ownership Certificate shall be printed, lithographed, typewritten, 
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mimeographed, photocopied or otherwise produced or may be produced in any other manner as may, consistently 
herewith, be determined by the Manager.   

(c) The Manager is hereby authorized to execute each Beneficial Ownership Certificate for 
and on behalf of the Trust by the manual signature of any duly authorized officer of the Manager, such execution to 
constitute the authentication thereof. 

(d) Each Beneficial Ownership Certificate bearing the manual signature of any individual who 
at the time such Beneficial Ownership Certificate was executed was a duly authorized officer of the Manager shall 
bind the Trust, notwithstanding that any such individual has ceased to hold such office or to be a duly authorized 
officer of the Manager prior to the delivery of such Beneficial Ownership Certificate or at any time thereafter.  No 
Beneficial Ownership Certificate shall be valid for any purpose unless it is executed on behalf of the Trust by the 
Manager. The signature of a duly authorized officer of the Manager on any Beneficial Ownership Certificate shall be 
conclusive evidence that such Beneficial Ownership Certificate has been duly executed and authenticated under this 
Trust Agreement. 

(e) Any Beneficial Owner shall be deemed, by virtue of the acceptance of such Beneficial 
Ownership Certificate or beneficial interest therein, to have agreed, accepted and become bound by, and subject to, the 
provisions of this Trust Agreement.  Each Beneficial Owner hereby acknowledges and agrees that, in its capacity as a 
Beneficial Owner, it has no ability either to (i) petition for a partition of the assets of the Trust, (ii) file a petition in 
bankruptcy on behalf of the Trust, or (iii) take any action that consents to, aids, supports, solicits or otherwise 
cooperates in the filing of an involuntary bankruptcy proceeding involving the Trust. 

Section 6.2 Ownership Records.  The Manager shall at all times be the Person at whose office a 
Beneficial Ownership Certificate may be presented or surrendered for registration of transfer or for exchange and 
where notices and demands to or upon the Trust in respect of a Beneficial Ownership Certificate may be served. The 
Manager shall keep Ownership Records, which shall include records of the transfer and exchange of Beneficial 
Interests.  Notwithstanding any provision of this Trust Agreement to the contrary, transfer of a Beneficial Interest in 
the Trust, or of any right, title or interest therein, shall occur only upon and by virtue of the entry of such transfer in the 
Ownership Records.  In the event of any transfer not prohibited under the terms of this Trust Agreement, the Manager 
shall issue a new Beneficial Ownership Certificate setting forth the current percentage interest in the Trust held by 
such new Beneficial Owner, the transferring Beneficial Owner shall surrender its Beneficial Ownership Certificate for 
cancellation and if applicable the Manager shall issue a new Beneficial Ownership Certificate setting forth the 
Beneficial Interest retained by any transferring Beneficial Owner.  The Beneficial Ownership Certificates may not be 
negotiated, endorsed or otherwise transferred to a holder in violation of Section 6.4, 6.5 or 6.6. 

Section 6.3 Mutilated, Destroyed, Lost or Stolen Beneficial Ownership Certificates.  If any Beneficial 
Ownership Certificate shall become mutilated, destroyed, lost or stolen, the Trust shall, upon the written request of the 
holder of any Beneficial Ownership Certificate thereof and presentation of the Beneficial Ownership Certificate or 
satisfactory evidence of destruction, loss or theft thereof to the Manager, issue and deliver in exchange therefor or in 
replacement thereof, a new Beneficial Ownership Certificate in the name of such Beneficial Owner evidencing the 
same Beneficial Interest and dated the date of its execution. If the Beneficial Ownership Certificate being replaced has 
become mutilated, such Beneficial Ownership Certificate shall be surrendered to the Manager. If the Beneficial 
Ownership Certificate being replaced has been destroyed, lost or stolen, the Beneficial Owner thereof shall furnish to 
the Trust and the Manager (i) a written indemnity by such Beneficial Owner to the Trust and the Manager which 
provides for such Person to save the Trust and the Manager harmless; and (ii) evidence satisfactory to the Trust and the 
Manager of the destruction, loss or theft of such Beneficial Ownership Certificate and of the ownership thereof. The 
applicable Beneficial Owner shall pay any tax imposed in connection therewith. 

Section 6.4 Restrictions on Transfer.  (a) Subject to compliance with applicable securities laws, this 
Section 6.4, Section 6.5 and Section 6.6 of this Trust Agreement, all or any portion of the Beneficial Interest of any 
Beneficial Owner may be assigned or transferred without the prior consent of any of the Trust, the Trustee, the 
Manager, or the other Beneficial Owners.  All expenses of any such transfer shall be paid by the assigning or 
transferring Beneficial Owner. Notwithstanding the foregoing, no Class 1 Beneficial Owner, and no assignee or 
transferee of a Class 1 Beneficial Interest, may own more than a 49% Percentage Share of the aggregate Class 1 
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Beneficial Ownership Certificates, and any purported transfer or assignment of a Class 1 Beneficial Interest in 
violation of the foregoing shall be null, void and of no effect whatsoever. 

(b) Right of First Refusal.  Upon the receipt of a Third-Party Offer by a Selling Beneficial 
Owner, such Selling Beneficial Owner shall provide the Manager notice of such Third-Party Offer, together with a 
true, correct and complete copy of such Third-Party Offer (collectively, the “ROFR Notice”).  The Manager will 
provide a copy of the ROFR Notice to each of the Offerees listed in the Ownership Records within 10 days after 
Manager’s receipt of the ROFR Notice, indicating the date on which the Manager received such ROFR Notice.  The 
giving of a ROFR Notice by a Selling Beneficial Owner to the Manager shall constitute a representation and warranty 
by the Selling Beneficial Owner to the Offerees that the Third-Party Offer is bona fide in all respects.  The Offerees 
shall have the right, but not the obligation, within 30 days after Manager’s receipt of the ROFR Notice, to elect to 
purchase the Offered Interest for the price and upon the terms and conditions as are contained in the Third-Party Offer 
by providing a notice of such election to the Selling Beneficial Owner and the Manager; provided however, the price 
that any Offeree shall pay for the Offered Interest shall be reduced by any broker’s fees or commissions that would 
have been payable by any Person under the Third-Party Offer if the Offered Interest had been sold pursuant to the 
Third-Party Offer.  If more than one Offeree elects to exercise its right of first refusal in the Offered Interest, then the 
Offered Interest will be sold to the participating Offerees on a pro rata basis according to their respective Percentage 
Shares.  If none of the Offerees elect to exercise its right of first refusal in the Offered Interest, then the Manager or its 
designee shall have a further ten (10) business days to determine whether it wishes to purchase the Offered Interest on 
the same terms and, if it does not, the Selling Beneficial Owner shall then be free to sell the Offered Interest to the 
Person who made the Third-Party Offer, but only in accordance with the terms and conditions of the Third-Party Offer.  
If after compliance with these provisions, and neither the Offerees nor the Manager or its designees exercise their 
aforesaid right of first refusal, and the Person who made the Third-Party Offer also fails to purchase the Offered 
Interest under the terms and conditions of the Third-Party Offer, then the Offered Interest may not be sold unless and 
until the Offerees have been given a new opportunity to determine whether to accept any new or revised Third-Party 
Offer (in accordance with the above noticing rights and other terms and conditions of the right of first refusal 
contained herein).  For avoidance of doubt, any Offeree’s election not to exercise its right of first refusal hereunder 
shall not be deemed a waiver of its rights hereunder with respect to any other Third-Party Offers.  Any sale or 
conveyance of an Offered Interest that fails to comply with these provisions shall be null, void and ineffectual, and 
shall not bind the Trust or any other Beneficial Owners with respect to such purported transferee.  Furthermore, in 
connection with any transfer in violation of this Section 6.4(b), the Trust may enforce this Section 6.4(b) by, without 
limitation, injunction, specific performance or other equitable relief, and both the Selling Beneficial Owner and its 
purported transferee shall be jointly and severally responsible to reimburse the Trust, the Manager and the Trustee, as 
applicable, for all of their attorney fees and other costs and expenses incurred in connection with such enforcement of 
this Section 6.4.  Notwithstanding anything herein to the contrary, the right of first refusal described herein shall not be 
applicable with respect to a Permitted Transfer.   

Section 6.5 Conditions to Admission of New Beneficial Owners.  Any assignee or transferee of a Class 
1 Beneficial Owner shall become a Class 1 Beneficial Owner only upon such assignee’s or transferee’s written 
acceptance and adoption of this Trust Agreement, as manifested by its execution and delivery to the Manager of an 
executed agreement substantially in the form of Exhibit E, plus the issuance by the Trust of a new Class 1 Beneficial 
Ownership Certificate to such assignee or transferee, copies of which will be provided by the Manager to the Trustee. 
Any assignee or transferee of a Class 2 Beneficial Owner shall become a Class 2 Beneficial Owner upon the transfer of 
such Class 2 Beneficial Interests in accordance with Section 6.2 hereof and shall be deemed to have accepted and 
adopted the terms of this Trust Agreement upon the completion of such transfer. 

Section 6.6 Limit on Number of Beneficial Owners.  Notwithstanding anything to the contrary in this 
Trust Agreement, there shall be no limitation on the number of Beneficial Owners. 

Section 6.7 Representations and Acknowledgements of Beneficial Owners.  Each Beneficial Owner 
hereby represents and warrants that it (i) is not acquiring its Beneficial Interest with a view to any distribution thereof 
in a transaction that would violate the Securities Act or the securities laws of any state of the United States; and (ii) is 
aware of the restrictions on transfer that are applicable to the Beneficial Interests and will not offer, sell, pledge or 
otherwise transfer its Beneficial Interest except in compliance with all terms and conditions of this Trust Agreement 
and applicable securities laws and regulations.  Each Beneficial Owner hereby acknowledges that (y) no Beneficial 
Interest may be sold, transferred or otherwise disposed of unless expressly permitted hereunder and it is registered or 
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qualified under the Securities Act and all other applicable laws of any applicable jurisdiction or an exemption 
therefrom is available in accordance with all other laws of any applicable jurisdiction; and (z) no Beneficial Interest 
has been or is expected to be registered under the Securities Act, and accordingly, all Beneficial Interests are subject to 
restrictions on transfer. 

Section 6.8 Status of Relationship.  This Trust Agreement shall not be interpreted to impose a 
partnership or joint venture relationship on the Beneficial Owners either at law or in equity.  Accordingly, no 
Beneficial Owner shall have any liability for the debts or obligations incurred by any other Beneficial Owner, with 
respect to the Trust Estate, or otherwise, and no Beneficial Owner shall have any authority, other than as specifically 
provided herein, to act on behalf of any other Beneficial Owner or to impose any obligation on any other Beneficial 
Owner with respect to the Trust Estate.  Neither the power to give direction to the Trustee, the Manager, or any other 
Person nor the exercise thereof by any Beneficial Owner shall cause such Beneficial Owner to have duties (including 
fiduciary duties) or liabilities relating thereto to the Trust or to any Beneficial Owner.  For the avoidance of doubt, 
Manager has no fiduciary duties to Beneficial Owners.   

Section 6.9 No Legal Title to Trust Estate.  The Beneficial Owners shall not have legal title to the Trust 
Estate.  The death, incapacity, dissolution, termination, or bankruptcy of any Beneficial Owner, Manager or Trustee 
shall not result in the termination or dissolution of the Trust. 

Section 6.10 In-Kind Distributions.  Except as expressly provided in Section 9.2, no Beneficial Owner 
(i) has an interest in specific Trust property or (ii) shall have any right to demand and receive from the Trust an in-kind 
distribution of the Trust Estate or any portion thereof.  In addition, each Beneficial Owner expressly waives any right, 
if any, under the Statutory Trust Act to seek a judicial dissolution of the Trust, to terminate the Trust, or, to the fullest 
extent permit by law, to partition the Trust Estate. 

Section 6.11 Rights and Powers of Class 2 Beneficial Owner Prior to Conversion Notice.  Prior to the 
issuance of the Conversion Notice, the Class 2 Beneficial Owner shall have the right and power, at its sole discretion 
(but subject to the restrictions in Article 3), to: 

(a) Contribute additional assets to the Trust; 

(b) Cause the Trust to negotiate or re-negotiate loans or leases; and 

(c) Cause the Trust to sell all or any portion of its assets and re-invest the proceeds of such sale 
or sales. 

It is expressly understood by the Class 2 Beneficial Owner that these powers are inconsistent with the ability to 
classify the Trust as an “investment trust” under Regulations Section 301.7701-4(c), and the Trust shall not be so 
classified prior to the issuance of the Conversion Notice.  The Percentage Share of the Class 2 Beneficial Owner prior 
to the issuance of any Class 1 Beneficial Interests (pursuant to Section 6.14 hereof) shall be 100%. 

Section 6.12 Issuance of Conversion Notice.  The Class 2 Beneficial Owner may, at any time in its sole 
discretion, issue the Conversion Notice to the Trustee and the Manager.  Upon issuance of the Conversion Notice, the 
Class 2 Beneficial Owner shall no longer have any of the rights or powers set forth in Section 6.11.  Instead, the Class 
2 Beneficial Owner shall have only those rights and powers as apply to a Class 1 Beneficial Owner (as set forth in 
Section 6.13).   

Section 6.13 Rights and Powers of Class 1 Beneficial Owners.  The Class 1 Beneficial Owners shall 
only have the right to receive distributions from the Trust as a result of the operations or sale of the Real Estate.  The 
Class 1 Beneficial Owners shall not have the right or power to direct in any manner the Trust or the Manager in 
connection with the operation of the Trust or the actions of the Trustee or the Manager.  In addition, the Class 1 
Beneficial Owners shall not have the right or power to: 

(a) Contribute additional assets to the Trust; 
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(b) Be involved in any manner in the operation or management of the Trust or its assets; 

(c) Cause the Trust to negotiate or re-negotiate loans or leases; or 

(d) Cause the Trust to sell its assets and re-invest the proceeds of such sale. 

Section 6.14 Contributions by the Class 1 Beneficial Owners; Issuance of Class 1 Beneficial Ownership 
Certificates; Reduction in Class 2 Beneficial Interests; Retained Interest.  The Trust shall issue Class 1 Beneficial 
Ownership Certificates to the Investors upon the contribution of cash to the Trust by the Investors in exchange for 
Class 1 Beneficial Interests.  The Trust will issue Class 1 Beneficial Interests equivalent to up to a ninety-nine percent 
(99.0%) Percentage Share of the Trust. The amount of cash contributed by, and the Percentage Share of, each Investor 
shall be determined by the Manager and shall be set forth in the Purchase Agreement for each Investor, which shall be 
based upon a purchase price which in no event shall be less than the price for each Class 1 Beneficial Interest disclosed 
in the Memorandum.  All cash contributed by an Investor in exchange for Class 1 Beneficial Interests shall be used 
first by the Trust to pay (either directly or indirectly by distributing such funds to the Depositor and causing Depositor 
to pay), subject to the Financing Documents and the documents evidencing the Bridge Loan, all reasonable and 
necessary costs of sale to the Investors of the Class 1 Beneficial Interests (provided that, so long as the Depositor owns 
Class 2 Beneficial Interests greater than the Retained Interest, such costs shall not exceed fifteen percent (15%) of the 
purchase price of the Class 1 Beneficial Interest) (the “Costs of Sale”); and next, to fund the first $650,000 of and to 
establish a Manager-controlled reserve account on behalf of and owned by the Trust for costs and expenses associated 
with the Real Estate (the “Supplemental Trust Reserve”); and next, in order to pass along certain costs in connection 
with the Bridge Loan and any portion of the debt owed to Bridge Lender under the Bridge Loan Agreement (the 
“Bridge Financing”), an amount to Depositor (by direct deposit into the DST Depositor Blocked Account) equal to the 
principal payment due on the Bridge Loan with respect to such sale plus a percentage return on the outstanding balance 
of the Bridge Loan calculated using the variable interest rate as set forth in the Bridge Loan (collectively with such 
principal payment, the “Bridge Return”) and any other portion of the Bridge Financing required to be paid under the 
Bridge Loan Agreement until such time that the Bridge Financing has been repaid in full and all security interests in 
connection therewith have been released; and next, to pay to the Depositor a nine percent (9%) return on the 
outstanding balance of the Priority Equity Contribution (together with the amount of the Priority Equity Contribution, 
the “Priority Equity Return”) until such time that the Depositor’s ownership of Class 2 Beneficial Interests have been 
fully redeemed (excluding the Retained Interest); and next, to use any remainder (the “Net Proceeds”) to fund any 
remaining reimbursements, compensation and/or fees owed to the Sponsor or its affiliates in connection with the 
offering, all as provided in the Memorandum.  In connection with each such sale of Class 1 Beneficial Interests, the 
Percentage Share of the Class 2 Beneficial Interests shall be reduced by an amount equal to the Percentage Share 
granted by the Trust to each contributing Class 1 Beneficial Owner, and the Class 2 Beneficial Owner shall 
simultaneously surrender such corresponding Class 2 Beneficial Ownership Certificate(s) for cancellation. Upon the 
sale of all of the Class 1 Beneficial Interests (representing a 99.0% Percentage Share of the Trust), the Depositor and 
any permitted assignee of the Class 2 Beneficial Interest will no longer have any Beneficial Interest in the Trust and no 
Class 2 Beneficial Interests will remain outstanding, except for the Retained Interest which shall continue to be held by 
Depositor for so long as required under the Financing Documents.  In the event not all Class 2 Beneficial Interests 
(other than the Retained Interest) are redeemed pursuant to this Section 6.14 by 24 months after the Closing Date, the 
Class 2 Beneficial Owner shall surrender to (i) the Trust, or (ii) such other third party, as designated by the Class 2 
Beneficial Owner in its sole and absolute discretion for no additional consideration its entire remaining Class 2 
Beneficial Ownership Certificate (other than for the Retained Interest for so long as the Retained Interest is required to 
be held by Depositor under the Financing Documents).  For the avoidance of doubt, until such time as the Depositor’s 
Class 2 Beneficial Interests (excluding the Retained Interest) have been fully redeemed, no Net Proceeds shall be 
released or paid to the Sponsor or its affiliates.  For U.S. federal income tax purposes, all funds received by the Trust 
from the Investors after issuance of the Conversion Notice shall be treated as having been used to acquire the Real 
Estate and pay the associated costs and expenses in connection therewith, and each Class 1 Beneficial Owner shall be 
treated as have funded its Percentage Share of the Supplemental Trust Reserve. 
 

ARTICLE 7 
DISTRIBUTIONS AND REPORTS 

Section 7.1 Payments From Trust Estate Only.  All payments to be made by the Manager under this 
Trust Agreement shall be from the Trust Estate. 
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Section 7.2 Distributions in General.  The Manager shall distribute all available cash to the Beneficial 
Owners in accordance with their Percentage Shares on a monthly basis, but only after (i) paying or reimbursing the 
Trustee and then the Manager, respectively, for any claims subject to indemnification (including as provided in  
Sections 4.5 and 5.4, respectively) and for their respective reasonable fees and/or expenses actually incurred on behalf 
of the Trust and (ii) retaining such additional amounts as the Manager in its discretion determines are necessary to pay 
anticipated ordinary current and future Trust expenses (“Reserves”).  Reserves and any other cash retained pursuant to 
this paragraph shall be invested by or on behalf of the Manager only in short-term obligations of (or guaranteed by) the 
United States, or any agency or instrumentality thereof and in certificates of deposit or interest-bearing bank accounts 
of any bank or trust companies having a minimum stated capital and surplus of $100,000,000 (a “Permitted 
Investment”).  All such obligations must mature prior to the next distribution date, and be held to maturity.  All 
amounts distributable to the Beneficial Owners pursuant to this Trust Agreement shall be paid by check or in 
immediately available funds by transfer to a banking institution with bank wire transfer facilities for the account of 
such Beneficial Owner, as instructed from time to time by such Beneficial Owner on the last Business Day of each 
calendar quarter. 

Section 7.3 Distribution Upon Dissolution.  In the event of the Trust’s dissolution in accordance with 
Article 9 hereof, all of the Trust Estate as may then exist after the winding up of its affairs in accordance with the 
Statutory Trust Act (including without limitation subsections (d) and (e) of Section 3808 of the Statutory Trust Act and 
providing for all costs and expenses, including any income or transfer taxes which may be assessed against the Trust, 
whether or not by reason of the dissolution of the Trust), shall, subject to Section 9.2, be distributed to those Persons 
who are then Beneficial Owners in their respective Percentage Shares. 

Section 7.4 Cash and other Accounts; Reports by the Manager.  The Manager shall be responsible for 
receiving all cash from the Master Tenant and placing such cash into one or more accounts as required under the 
distribution and investment obligations of the Trust under Section 7.2.  The Manager shall furnish annual reports, 
audited by a nationally recognized accounting firm selected by the Manager from time to time, to each of the 
Beneficial Owners as to the amounts of rent received from the Master Tenant, the expenses incurred by the Trust with 
respect to the Real Estate (if any), the amount of any Reserves and the amount of the distributions made by the Trust to 
the Beneficial Owners. 

Section 7.5 Information.  Upon written demand of the Manager made by a Beneficial Owner, which 
written demand may not be made more than once per calendar quarter, a Beneficial Owner shall have the right to 
receive a copy of this Trust Agreement and the Certificate of Trust, and any amendments to either of them, provided 
that such copy shall not contain any identifying information with regard to any other Beneficial Owner.  Except as 
specifically set forth in Sections 7.4 or 7.5, or elsewhere in this Trust Agreement, no Beneficial Owner or group of 
Beneficial Owners shall have any right to demand or receive any information, report, or document from Manager or 
Trustee.  Without limiting the foregoing, no Beneficial Owner shall have the right under this Trust Agreement to 
receive, review, copy or inspect any list of the Members or any identifying information with regard to the Beneficial 
Owners, whether or not requested, and Manager shall not have any obligation to provide such information.  
Notwithstanding anything to the contrary contained herein or the Statutory Trust Act, a Beneficial Owner or group of 
Beneficial Owners shall not have any of the rights to information or other rights set forth in §3819 of the Statutory 
Trust Act.  

ARTICLE 8 
RELIANCE; REPRESENTATIONS; COVENANTS 

Section 8.1 Good Faith Reliance.  Neither the Trustee nor the Manager shall incur any liability to 
anyone in acting upon any signature, instrument, notice, resolution, request, consent, order, certificate, report, opinion, 
bond or other document or paper reasonably and in good faith believed by such Person to be genuine and signed by the 
proper party or parties thereto. As to any fact or matter, the manner of ascertainment of which is not specifically 
described herein, the Trustee and the Manager may for all purposes hereof rely on a certificate, signed by or on behalf 
of the Person executing such certificate, as to such fact or matter, and such certificate shall constitute full protection of 
the Trustee and the  Manager for any action taken or omitted to be taken by them in good faith in reliance thereon, and 
the Trustee and the Manager may conclusively rely upon any certificate furnished to such Person that on its face 
conforms to the requirements of this Trust Agreement.  Each of the Trustee and the Manager may (i) exercise its 
powers and perform its duties by or through such attorneys and agents as it shall appoint with due care, and it shall not 
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be liable for the acts or omissions of such attorneys and agents; and (ii) consult with counsel, accountants and other 
experts, and shall be entitled to rely upon the advice of counsel, accountants and other experts selected by it in good 
faith and shall be protected by the advice of such counsel and other experts in anything done or omitted to be done by 
it in accordance with such advice. In particular, no provision of this Trust Agreement shall be deemed to impose any 
duty on the Trustee or the Manager to take any action if such Person shall have been advised by counsel that such 
action may involve it in personal liability or is contrary to the terms hereof or to applicable law.  For all purposes of 
this Trust Agreement, the Trustee shall be fully protected in relying upon the most recent Ownership Records 
delivered to it by the Manager. 

Section 8.2 No Representations or Warranties as to Certain Matters.  NEITHER THE TRUSTEE NOR 
THE  MANAGER, EITHER WHEN ACTING HEREUNDER IN ITS CAPACITY AS TRUSTEE OR  MANAGER 
OR IN ITS INDIVIDUAL CAPACITY, MAKES OR SHALL BE DEEMED TO HAVE MADE ANY 
REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, AS TO THE TITLE, LOCATION, VALUE, 
CONDITION, WORKMANSHIP, DESIGN, COMPLIANCE WITH SPECIFICATIONS, CONSTRUCTION, 
OPERATION, MERCHANTABILITY OR FITNESS FOR USE FOR A PARTICULAR PURPOSE OF THE 
TRUST ESTATE OR ANY PART THEREOF, AS TO THE ABSENCE OF LATENT OR OTHER DEFECTS, 
WHETHER OR NOT DISCOVERABLE, AS TO THE ABSENCE OF ANY INFRINGEMENT OF ANY PATENT, 
TRADEMARK OR COPYRIGHT, AS TO THE ABSENCE OF OBLIGATIONS BASED ON STRICT LIABILITY 
IN TORT, OR ANY OTHER REPRESENTATION OR WARRANTY WHATSOEVER, EXPRESS OR IMPLIED, 
WITH RESPECT TO THE TRUST ESTATE OR ANY PART THEREOF. 

Neither the Trustee nor the Manager makes any representation or warranty as to (i) the title, value, 
condition or operation of the Real Estate, and (ii) the validity or enforceability of Transaction Documents or as to the 
correctness of any statement contained in any thereof, except as expressly made by the Trustee or the Manager in its 
individual capacity.  Each of the Trustee and the Manager represents and warrants to the Beneficial Owners that it has 
authorized, executed and delivered the Trust Agreement. 

ARTICLE 9 
TERMINATION 

Section 9.1 Termination in General.  The Trust shall not have perpetual existence and instead shall be 
dissolved and wound up in accordance with Section 3808 of the Statutory Trust Act upon the first to occur of a 
Transfer Distribution or the sale of the Trust Estate pursuant to Section 9.3, at which time each Beneficial Owner’s 
Percentage Share of the Trust Estate shall be distributed to such Beneficial Owner in accordance with Section 7.3; 
provided, however, that in connection with a sale of the Trust Estate in accordance with Section 7.3, the Loan shall 
have been defeased, paid in full or assumed in accordance with the terms of the Financing Documents.  

Section 9.2 Termination to Protect and Conserve Trust Estate.  Subject to the terms and conditions of 
the Financing Documents, upon the first to occur of (i) a sale of the Trust Estate pursuant to Section 9.3 or (ii) if the 
Conversion Notice has been issued and the Manager determines that (a) the Master Tenant is insolvent or has failed to 
timely pay the full rent due under the Master Lease after the expiration of any applicable notice and cure provisions in 
the Master Lease (not including any permitted deferral of rent due pursuant to Section 4.2 of the Master Lease), (b) the 
Trust Estate is in jeopardy of being lost due to a default or imminent default on the Loan, and in either case the 
Manager is prohibited from acting pursuant to Section 3.3 hereof, (c) the Master Tenant files for bankruptcy, seeks 
appointment of a receiver, makes an assignment for the benefit of its creditors or there occurs any similar event, (d) the 
Loan will commence hyper-amortization within ninety (90) days under which all cash flow from the Real Estate will 
need to be utilized to pay down the principal and interest on the Loan, (e) the Trust is otherwise terminated in violation 
of Section 3.3(c), (f) the Manager needs to take, but is precluded from taking, one of the actions enumerated in Section 
3.3(c) and the Manager determines in writing that dissolution of the Trust is necessary and appropriate to preserve and 
protect the Trust Estate for the benefit of the Beneficial Owners, or (g) the Trust is otherwise terminated or dissolved 
without the consent of Lender, then, in either case, the Trust shall dissolve and wind up in accordance with Section 
3808 of the Statutory Trust Act and each Beneficial Owner’s Percentage Share of the Trust Estate shall be distributed 
to such Beneficial Owner in accordance with this Section 9.2 in full and complete satisfaction and redemption of their 
Beneficial Ownership Certificates.  Subject to the requirements of Section 3808 of the Statutory Trust Act, 
immediately before any such liquidating distributions, and only in the event that a distribution is to be made to the 
Beneficial Owners under Section 9.2(ii), the Manager shall transfer title to the assets comprising the Trust Estate to a 
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newly formed Delaware limited liability company (the “LLC”) that has a limited liability company operating 
agreement substantially similar to that set forth in Exhibit F (the “Transfer Distribution”).  As part of the Transfer 
Distribution, the Manager shall cause the membership interests in the LLC to be distributed to the Beneficial Owners 
in proportion to their Percentage Shares immediately prior to the dissolution of the Trust in complete satisfaction of 
their Beneficial Interests and their Beneficial Ownership Certificates in order to consummate the dissolution of the 
Trust.  It is the express intent of this Trust Agreement that no distribution be made under this Section 9.2 except in the 
rare and unexpected situation in which such distribution is necessary to prevent the loss of the Trust Estate.  To the 
fullest extent permitted by applicable law, the Manager shall be fully protected in any such determination made in 
good faith that a condition under Section 9.2(ii) exists, and shall have no liability to any Person, including without 
limitation the Beneficial Owners, with respect to any such determination.  If a determination has been made to make a 
Transfer Distribution under Section 9.2(ii), the Manager may, in its discretion and upon advice of counsel, utilize such 
other form of transaction (including, without limitation, a conversion of the Trust into a limited liability company if 
then permitted by applicable law) to accomplish the transaction contemplated by the Manager pursuant to the Transfer 
Distribution (which other form of transaction shall only require the approval of the Manager and shall not require the 
approval of any Beneficial Owners or the Trustee), provided that such alternative form of transaction is entered into to 
preserve and protect the Trust Estate for the benefit of the Beneficial Owners and is otherwise in compliance with the 
Statutory Trust Act. 

Section 9.3 Sale of the Trust Estate.  Pursuant to Section 3806(b)(3) of the Statutory Trust Act, the 
Manager shall sell the Trust Estate upon its determination (in its sole discretion) that a sale of the Trust Estate is 
appropriate; provided, however, that it is the intent of the parties to this Trust Agreement that the Trust Estate will be 
held by the Trust for at least two (2) years. Any such sale of the Trust Estate shall occur as soon as practicable after the 
Manager has determined that the sale of the Trust Estate is appropriate.  The Manager shall be responsible for (i) 
determining the fair market value of the Trust Estate, (ii) providing notice to the Trustee of the sale of the Trust Estate 
and (iii) conducting the sale of the Trust Estate on behalf of the Trust under commercially reasonable terms and 
executing such documents and instruments required to be executed by the Trust to affect such sale (Manager shall also 
provide to the Trustee in execution form any documents and instruments required to be executed by the Trustee to 
affect such sale).  The Manager (and the Trustee, if necessary) shall take all reasonable action that would seek to 
enable the sale to qualify, with respect to each Beneficial Owner, as a like-kind exchange within the meaning of Code 
Section 1031.   Any sale of the Property shall be on an “as-is, where-is” basis (or on such terms as are deemed 
commercially reasonable by the Manager) and without any representations or warranties by the Trustee or the 
Manager (other than representations as to their respective authority to enter into the sale). 

Section 9.4 Manager Fees.  The Manager shall receive a disposition fee from the Trust equal to 3.5% of the 
gross proceeds of any of the sale, exchange or other disposition of the Trust Estate (the “Disposition Fee”), from which 
Manager shall pay all sales commissions payable to any third-party broker in connection with such sale, such that the 
aggregate amount of the Disposition Fee plus the third-party brokerage commission does not exceed 3.5% of the gross 
sales price of the Trust Estate.  In addition, in the event of a sale of the Trust Estate under Section 9.3, the Trust shall 
pay the Manager an amount equal to the amount, if any, of deferred and unpaid Asset Management Fee under the 
terms of that certain Property Management Agreement dated May 10, 2018 by and between the Master Tenant and 
Bluerock Property Management, LLC. The fees shall be subordinate to the Financing Documents.  

Section 9.5 Loan Paid in Full.  If the Manager determines that the Loan, including all interest, principal 
and penalties, if any, has been paid in full and the Trust Estate has not been sold pursuant to Section 9.3 then the 
Manager shall provide written notice to such effect to the Trust, and the Trust shall dissolve and wind up in accordance 
with the procedures set forth in Section 9.2. 

Section 9.6 Certificate of Cancellation.  Upon the completion of the dissolution and winding up of the 
Trust, the Certificate of Trust shall be cancelled by the Trustee, acting upon direction by the Manager and at the 
expense of the Trust, and the Trustee shall execute and cause a certificate of cancellation to be filed in the office of the 
Secretary of State. 
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ARTICLE 10 
MISCELLANEOUS 

Section 10.1 Limitations on Rights of Others; Third-Party Beneficiaries.  Nothing in this Trust 
Agreement, whether express or implied, shall give to any Person other than the Depositor, the Trustee, the Manager, 
the Beneficial Owners, and the Trust any legal or equitable right, remedy or claim hereunder, and shall not confer any 
rights or remedies on any individual other than the parties hereto and their respective successors and permitted assigns.  
Notwithstanding the preceding sentence, the Lender shall be an explicit third party beneficiary of this Trust 
Agreement with the right to independently enforce the terms of this Trust Agreement.   

Section 10.2 Successors and Assigns.  All covenants and agreements contained herein shall be binding 
upon and inure to the benefit of the Depositor, the Trustee, the Manager, the Beneficial Owners, the Trust, and their 
successors and assigns, all as herein provided.  Any request, notice, direction, consent, waiver or other writing or 
action by any such Person shall bind its successors and assigns. 

Section 10.3 Usage of Terms.  With respect to all terms in this Trust Agreement, the singular includes 
the plural and the plural includes the singular; words importing any gender include the other gender; references to 
“writing” include printing, typing, lithography and other means of reproducing words in a visible form; references to 
agreements and other contractual instruments include all subsequent amendments thereto or changes therein entered 
into in accordance with their respective terms and not prohibited by this Trust Agreement; references to Persons 
include their successors and permitted assigns; and the term “including” means including without limitation. 

Section 10.4 Headings.  The headings of the various Articles and Sections herein are for convenience of 
reference only and shall not define or limit any of the terms or provisions hereof. 

Section 10.5 Amendments.  This Trust Agreement may be supplemented or amended by the Manager as 
determined solely by the Manager and will not require the consent of the Beneficial Owners; provided, however, that 
without the written consent of the Trustee in its individual capacity, no such supplement or amendment shall be 
enforceable against the Trustee in its individual capacity to the extent such supplement or amendment affects the 
Trustee in its individual capacity.  During the period that the Loan is outstanding, this Trust Agreement may not be 
supplemented or amended, and no term or provision hereof may be waived, discharged, or terminated without the 
consent of the Lender, which consent may be withheld in the Lender’s sole and absolute discretion. 

Section 10.6 Notices.  All notices, consents, directions, approvals, instructions, requests and other 
communications required or permitted by the terms hereof shall be in writing, and given by (i) overnight courier, or (ii) 
hand delivery and shall be deemed to have been duly given when received.  Notices shall be provided to the parties at 
the addresses specified below. 

 
If to the Depositor: 

BR Axis West Investment Co, LLC 
c/o Bluerock Real Estate, L.L.C. 
712 Fifth Avenue, 9th Floor 
New York, NY 10019 

 
If to the Trustee: 

Delaware Trust Company 
251 Little Falls Drive 
Wilmington, DE 19808 
Attn:  Alan Halpern 

 
If to the Manager: 

BR Axis West DST Manager, LLC 
c/o Bluerock Real Estate, L.L.C. 
712 Fifth Avenue, 9th Floor 
New York, NY 10019 
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If to a Beneficial Owner, at such Person’s address as specified in the most recent Ownership Records. 

From time to time the Depositor, Trustee, or Manager may designate a new address for purposes of notice hereunder 
by notice to the others, and any Beneficial Owner may designate a new address for purposes of notice hereunder by 
notice to the Manager. 

Section 10.7 Governing Law; Venue; Jury Trial Waiver.  This Trust Agreement shall be governed by 
and construed and enforced in accordance with the laws of the state of Delaware (without regard to conflict of law 
principles).  The laws of the state of Delaware pertaining to trusts (other than the Statutory Trust Act) shall not apply to 
this Trust Agreement, except to the extent otherwise required by the Statutory Trust Act.  Any legal proceeding 
concerning interpretation or enforcement of any provision of this Trust Agreement shall be venued exclusively in the 
Borough of Manhattan, New York City, New York.  Beneficial Owners hereby waive trial by jury in any action, 
proceeding or counterclaim brought by any of the parties hereto on any matters whatsoever arising out of or in any way 
connected with this Trust Agreement, or in connection with any emergency statutory or any other statutory remedy.  

Section 10.8 Counterparts.  This Trust Agreement may be signed in any number of counterparts, each of 
which shall be an original, with the same effect as if the signatures thereto and hereto were upon the same instrument. 

Section 10.9 Severability.  Any provision of this Trust Agreement that is prohibited or unenforceable in 
any jurisdiction shall, as to such jurisdiction only, be ineffective to the extent of such prohibition or unenforceability 
without invalidating the remaining provisions hereof, and any such prohibition or unenforceability in any jurisdiction 
shall not invalidate or render unenforceable such provision in any other jurisdiction. To the extent permitted by 
applicable law, each of the parties hereby waives any provision of applicable law that renders any such provision 
prohibited or unenforceable in any respect. 

Section 10.10 Signature of Beneficial Owners.  Each Investor will execute the Signature Page for 
Assignee or Transferee Beneficial Owners of BR Axis West, DST in substantially the form set forth in Exhibit E 
hereto (the “Signature Page”) in connection with their acquisition of a Class 1 Beneficial Ownership Certificate.  By 
executing the Signature Page, each Investor hereby acknowledges and agrees to be bound by the terms of the limited 
liability company agreement contemplated under Section 9.2 and in the form substantially similar to that set forth in 
Exhibit F hereto (the “LLC Agreement”) when and if such limited liability company is formed in accordance with the 
LLC Agreement.  In addition, in light of their agreement to this Section 10.11, each Investor hereby acknowledges and 
agrees that their signature to the LLC Agreement will not be required as of the Transfer Date (as defined in the LLC 
Agreement). 

 
[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, each of the parties has caused this Trust Agreement to be duly executed as of the 
day and year first above written. 

THE DEPOSITOR: 

BR AXIS WEST INVESTMENT CO, LLC, a Delaware 
limited liability company 

By: Bluerock Real Estate Holdings, LLC,  
a Delaware limited liability company, its Manager 

 
 
 By:      
 Name: Jordan Ruddy 
 Title: Authorized Signatory 
 
 
THE MANAGER: 

BR AXIS WEST DST MANAGER, LLC,  
a Delaware limited liability company 

 
By:      
Name: Jordan Ruddy 
Title: Authorized Signatory  
 
 
THE TRUSTEE: 

DELAWARE TRUST COMPANY 
 
By: ______________________________ 
Name:  ______________________________ 
Title:  ______________________________ 
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EXHIBIT A 

REAL ESTATE 
 

The land referred to herein below is situated in the County of Orange, State of Florida, and is described 
as follows: 
 
A PORTION OF LOT 1, I L H INTERCHANGE CENTER, ACCORDING TO THE PLAT THEREOF, AS 
RECORDED IN PLAT BOOK 27, PAGES 96 THROUGH 98, PUBLIC RECORDS OF ORANGE COUNTY, 
FLORIDA, LYING IN SECTIONS 11 AND 12, TOWNSHIP 24 SOUTH, RANGE 28 EAST, ORANGE COUNTY, 
FLORIDA, BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
 
BEGIN AT THE SOUTHWEST CORNER OF SAID LOT 1; SAID CORNER BEING A POINT 
ON THE EASTERLY LIMITED ACCESS RIGHT-OF-WAY LINE OF INTERSTATE NO. 4; 
THENCE RUN NORTHEASTERLY, ALONG SAID EASTERLY LIMITED ACCESS 
RIGHT-OF-WAY LINE THE FOLLOWING THREE (3) COURSES AND DISTANCES: RUN 
N 43°35'11" E, A DISTANCE OF 488.36 FEET TO A POINT OF CURVATURE OF A CURVE, 
CONCAVE NORTHWESTERLY, HAVING A RADIUS OF 7672.24 FEET AND A CENTRAL 
ANGLE OF 02°48'55"; THENCE RUN NORTHEASTERLY, ALONG THE ARC OF SAID 
CURVE, A DISTANCE OF 376.98 FEET; THENCE RUN N 43°44'05" E, A DISTANCE OF 
165.33 FEET; THENCE, DEPARTING SAID EASTERLY LIMITED ACCESS 
RIGHT-OF-WAY LINE, RUN S 47°22'43" E, A DISTANCE OF 805.37 FEET TO A POINT ON 
THE WESTERLY RIGHT-OF-WAY LINE OF WESTWOOD BOULEVARD; SAID POINT 
BEING A POINT ON A NON-TANGENT CURVE, CONCAVE SOUTHEASTERLY, 
HAVING A RADIUS OF 690.00 FEET; THENCE, ON A CHORD BEARING OF S 39°04'53" W 
AND A CHORD DISTANCE OF 281.43 FEET, RUN SOUTHWESTERLY, ALONG THE ARC 
OF SAID CURVE AND ALONG SAID WESTERLY RIGHT-OF-WAY LINE OF 
WESTWOOD BOULEVARD, A DISTANCE OF 283.41 FEET, THROUGH A CENTRAL 
ANGLE OF 23°32'03" TO A POINT ON THE SOUTH LINE OF SAID LOT 1; THENCE RUN N 
89°25'21" W, ALONG SAID SOUTH LINE OF LOT 1, A DISTANCE OF 1119.36 FEET TO 
THE POINT OF BEGINNING. 
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EXHIBIT B-1  

FORM OF CLASS 1 BENEFICIAL OWNERSHIP CERTIFICATE 

THIS CLASS 1 BENEFICIAL OWNERSHIP CERTIFICATE HAS NOT BEEN REGISTERED UNDER THE U.S. 
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”) OR WITH ANY SECURITIES 
REGULATORY AUTHORITY IN ANY JURISDICTION. THIS CLASS 1 BENEFICIAL OWNERSHIP 
CERTIFICATE MAY NOT BE SOLD, TRANSFERRED OR OTHERWISE DISPOSED OF UNLESS 
REGISTERED, OTHER THAN PURSUANT TO AN EXEMPTION FROM OR IN A TRANSACTION NOT 
SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND APPLICABLE 
SECURITIES LAWS.  TRANSFER OF A BENEFICIAL INTEREST IN THE TRUST, OR OF ANY RIGHT, TITLE 
OR INTEREST THEREIN, SHALL OCCUR IN ACCORDANCE WITH THE TERMS AND CONDITIONS OF 
THE TRUST AGREEMENT AND ONLY UPON AND BY VIRTUE OF THE ENTRY OF SUCH TRANSFER IN 
THE OWNERSHIP RECORDS OF THE TRUST.  THIS CLASS 1 BENEFICIAL OWNERSHIP CERTIFICATE IS 
NON-TRANSFERABLE AND MAY NOT BE NEGOTIATED, ENDORSED OR OTHERWISE TRANSFERRED 
TO A HOLDER. 

 

BR AXIS WEST, DST 

CLASS 1 BENEFICIAL OWNERSHIP CERTIFICATE 

No. ________ 
BR AXIS WEST, DST, a statutory trust organized under the laws of the State of Delaware (the “Issuer”), certifies 
that_______________________________ is the owner of a Class 1 Beneficial Interest equal to __% (________ percent) of the interest in the Issuer, 
issued pursuant to the Amended and Restated Trust Agreement dated as of May 10, 2018 (as may be amended or supplemented from time to time, 
the “Trust Agreement”) by and among BR Axis West Investment Co, LLC, as Depositor, BR Axis West DST Manager, LLC, as Manager, and 
Delaware Trust Company, as Trustee. 

All capitalized terms used in this Class 1 Beneficial Ownership Certificate and not defined herein shall have the meanings assigned to such terms in 
the Trust Agreement. Reference is made to the Trust Agreement and any agreements supplemental thereto for a statement of the respective rights 
and obligations thereunder of the Depositor, the Manager, the Trustee, and the Beneficial Owners. This Class 1 Beneficial Ownership Certificate is 
subject to all terms of the Trust Agreement. 

The Class 1 Beneficial Interest evidenced by this Class 1 Beneficial Ownership Certificate is subject to a right of first refusal in favor of the Manager 
(or any Affiliate thereof designated by the Manager) and the other Class 1 Beneficial Owners.  Additional information concerning the terms of the 
right of first refusal are set forth in Section 6.4 of the Trust Agreement. 

This Class 1 Beneficial Ownership Certificate shall in all respects be governed by, and construed in accordance with, the laws of the State of 
Delaware. 

By accepting this Class 1 Beneficial Ownership Certificate, the holder hereof hereby acknowledges and agrees that in its capacity as a Beneficial 
Owner it lacks the ability to (i) seek a partition of the Trust’s assets, (ii) file a voluntary bankruptcy petition on behalf of the Trust, or (iii) institute 
against, or join any other Person in instituting against, the Trust, any bankruptcy, reorganization, arrangement, insolvency or liquidation proceeding 
or other proceedings under any applicable insolvency law. 

IN WITNESS WHEREOF, the Issuer has caused this Class 1 Beneficial Ownership Certificate to be signed manually by the Manager in accordance 
with the terms of the Trust Agreement. 

Date: ____________ 

BR AXIS WEST, DST 

By: BR Axis West DST Manager, LLC, not in its 
individual capacity, but solely as Manager of the 
Issuer 
 
By:       
Name:       
Title:       
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EXHIBIT B-2  

FORM OF CLASS 2 BENEFICIAL OWNERSHIP CERTIFICATE 

THIS CLASS 2 BENEFICIAL OWNERSHIP CERTIFICATE HAS NOT BEEN REGISTERED UNDER THE U.S. 
SECURITIES ACT OF 1933, AS AMENDED (THE “SECURITIES ACT”) OR WITH ANY SECURITIES 
REGULATORY AUTHORITY IN ANY JURISDICTION. THIS CLASS 2 BENEFICIAL OWNERSHIP 
CERTIFICATE MAY NOT BE SOLD, TRANSFERRED OR OTHERWISE DISPOSED OF UNLESS 
REGISTERED, OTHER THAN PURSUANT TO AN EXEMPTION FROM OR IN A TRANSACTION NOT 
SUBJECT TO, THE REGISTRATION REQUIREMENTS OF THE SECURITIES ACT AND APPLICABLE 
SECURITIES LAWS.  TRANSFER OF A BENEFICIAL INTEREST IN THE TRUST, OR OF ANY RIGHT, TITLE 
OR INTEREST THEREIN, SHALL OCCUR ONLY UPON AND BY VIRTUE OF THE ENTRY OF SUCH 
TRANSFER IN THE OWNERSHIP RECORDS OF THE TRUST.  THIS CLASS 2 BENEFICIAL OWNERSHIP 
CERTIFICATE IS NON-TRANSFERABLE AND MAY NOT BE NEGOTIATED, ENDORSED OR OTHERWISE 
TRANSFERRED TO A HOLDER. 
 

BR AXIS WEST, DST 

CLASS 2 BENEFICIAL OWNERSHIP CERTIFICATE 

No. ________ 
BR AXIS WEST, DST, a statutory trust organized under the laws of the State of Delaware (the “Issuer”), certifies that 
____________________________ is the owner of ____% of the issued and outstanding Class 2 Beneficial Interests in the Issuer, issued pursuant to 
the Amended and Restated Trust Agreement dated as of May 10, 2018 (as may be amended or supplemented from time to time, the “Trust 
Agreement”) by and among BR Axis West Investment Co, LLC, as Depositor, BR Axis West DST Manager, LLC, as Manager, and Delaware Trust 
Company, as Trustee.  

All capitalized terms used in this Class 2 Beneficial Ownership Certificate and not defined herein shall have the meanings assigned to such terms in 
the Trust Agreement. Reference is made to the Trust Agreement and any agreements supplemental thereto for a statement of the respective rights 
and obligations thereunder of the Depositor, the Manager, the Trustee, and the Beneficial Owners. This Class 2 Beneficial Ownership Certificate is 
subject to all terms of the Trust Agreement.  Any transferee or assignee of all or any portion of the Class 2 Beneficial Ownership Interests 
represented by this Class 2 Beneficial Ownership Certificate is subject to, and agrees to be bound and abide by the terms of the Trust Agreement. 

This Class 2 Beneficial Ownership Certificate shall in all respects be governed by, and construed in accordance with, the laws of the State of 
Delaware.  

By accepting this Class 2 Beneficial Ownership Certificate, the holder hereof hereby acknowledges and agrees that in its capacity as a Beneficial 
Owner it lacks the ability to (i) seek a partition of the Trust’s assets, (ii) file a voluntary bankruptcy petition on behalf of the Trust, or (iii) institute 
against, or join any other Person in instituting against, the Trust, any bankruptcy, reorganization, arrangement, insolvency or liquidation proceeding 
or other proceedings under any applicable insolvency law. 

IN WITNESS WHEREOF, the Issuer has caused this Class 2 Beneficial Ownership Certificate to be signed manually by the Manager in accordance 
with the terms of the Trust Agreement. 

Date: ________     

BR AXIS WEST, DST 

By: BR Axis West DST Manager, LLC, not in its 
individual capacity, but solely as Manager of the 
Issuer 

 
By:       
Name:       
Title:       
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ENDORSEMENT 
 

FOR VALUE RECEIVED, BR Axis West Investment Co, LLC, the registered holder, hereby assigns, 
transfers, conveys, and delivers unto ______________________ the Class 2 Beneficial Interests in BR Axis West, 
DST, a Delaware statutory trust (the “Trust”), standing in its name on the books of said Trust and represented by Class 
2 Beneficial Ownership Certificate, Certificate Number 1 and does hereby irrevocably constitute and appoint 
___________________ attorney to transfer the said Class 2 Beneficial Ownership Interest on the books of the Trust 
with full power of substitution in the premises. 

Dated:  _____________ 
      BR Axis West Investment Co, LLC 
 
      By: Bluerock Real Estate Holdings, LLC, its manager 
  
       By: ___________________________________ 
       Name: Jordan Ruddy 
       Its: Authorized Signatory 
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EXHIBIT C 

CERTIFICATE OF TRUST 
OF 

BR AXIS WEST, DST 

(COPY TO BE ATTACHED) 
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EXHIBIT D 

OWNERSHIP RECORDS 
FOR 

BR AXIS WEST, DST 
LAST REVISED ________ __, 20__. 

 
 

Name: 
 
________________ 

Mailing Address: 
 
_________________ 

Percentage (%) Beneficial 
Interest 
__________________ 

 
I hereby certify that the foregoing Ownership Records are complete and accurate as of the date set forth above. 
 

BR Axis West DST Manager, LLC, not in its 
individual capacity, but solely as Manager 
 
 
By:       
Name:       
Title:       
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EXHIBIT E 

AGREEMENT OF ASSIGNEE OR TRANSFEREE BENEFICIAL OWNER OF 

BR AXIS WEST, DST 
 

The undersigned has received and reviewed, with assistance from such legal, tax, investment, and other advisors and 
skilled persons as the undersigned has deemed appropriate, the Amended and Restated Trust Agreement of BR Axis 
West, DST (the “Trust”), dated as of May 10, 2018 (the “Trust Agreement”), by and among BR Axis West Investment 
Co, LLC, as Depositor, BR Axis West DST Manager, LLC, as Manager, and Delaware Trust Company, as Trustee, 
and hereby covenants and agrees to be bound by the Trust Agreement as a Class 1 Beneficial Owner under the Trust.  
All capitalized terms used herein, and not defined herein shall have the meanings given to such terms in the Trust 
Agreement. 
 
In connection with the purchase of the Class 1 Beneficial Interest, the undersigned hereby makes the following 
representations, warranties, covenants, acknowledgments, agreements, and understandings to and in favor of the Trust, 
the Depositor, the Manager, and the Trustee: 
 

1.1 Acknowledges (i) that the Class 1 Beneficial Interest being acquired by the undersigned is (A) 
pursuant to the contract of sale or other written agreement attached hereto as Exhibit A and that there are no side letters 
or other undisclosed understandings or agreements between buyer and seller (hereinafter the “Offer”) and (B) the 
Offer is subject to a right of first refusal in favor of the other Beneficial Owners and the Manager, all as more 
particularly set forth in Section 6.4 of the Trust Agreement and (ii) that the failure of the Manager and other Beneficial 
Owners of being given the right to exercise said right of first refusal could (A) void the undersigned’s acquisition of 
the subject Class 1 Beneficial Interest or (B) otherwise have an adverse effect on the undersigned’s right, title and 
interest in and to the subject Class 1 Beneficial Interest. 

1.2 Represents and warrants that the undersigned: (i) understands and is aware that there are substantial 
uncertainties regarding the treatment of the undersigned’s Class 1 Beneficial Interest as real estate for federal income 
tax purposes; (ii) fully understands that there is significant risk that the undersigned’s Class 1 Beneficial Interest will 
not be treated as real estate for federal income tax purposes; (iii) has independently obtained advice from its legal 
counsel and/or accountant regarding any tax-deferred exchange under Code Section 1031, including, without 
limitation, whether the acquisition of the undersigned’s Class 1 Beneficial Interest may qualify as part of a 
tax-deferred exchange, and the undersigned is relying on such advice and not on the opinion of counsel issued to the 
Trust or upon any statements in the Memorandum (as defined below) regarding the tax treatment of the Class 1 
Beneficial Interests; (iv) is aware that the Internal Revenue Service (“IRS”) has issued Revenue Ruling 2004-86 (the 
“Revenue Ruling”) specifically addressing Delaware statutory trusts, the Revenue Ruling is merely guidance and is 
not a “safe-harbor” for taxpayers or sponsors, and, without the issuance of a Private Letter Ruling on a specific 
offering, there is no assurance that the undersigned’s Class 1 Beneficial Interest will not be treated as a partnership 
interest for federal income tax purposes; (v) understands that the Trust has not obtained a ruling from the IRS that the 
undersigned’s Class 1 Beneficial Interest will be treated as an undivided interest in real estate as opposed to an interest 
in a partnership; (vi) understands that the tax consequences of an investment in the undersigned’s Class 1 Beneficial 
Interest, especially the treatment of the transaction described herein under Code Section 1031 and the related “1031 
Exchange” rules, are complex and vary with the facts and circumstances of each individual purchaser; (vii) 
understands that, notwithstanding the opinion of counsel issued to the Trust states that a purchaser’s Class 1 Beneficial 
Interest “should” be considered a real property interest and not a partnership interest for federal income tax purposes, 
no assurance can be given that the IRS will agree with this opinion; and (viii) shall, for federal income tax purposes, 
report the purchase of the Class 1 Beneficial Interest by the undersigned as a purchase by the undersigned of a direct 
ownership interest in the Real Estate. 

1.3 Acknowledges that the undersigned (i) has received from the undersigned’s transferor or assignor a 
courtesy copy of the private offering memorandum regarding the sale of the Class 1 Beneficial Interests by the Trust 
(together with any addendums or supplements thereto, the “Memorandum”) and the Trust Agreement and (ii) is 
familiar with and understands each of the foregoing including the “Risk Factors” set forth in the Memorandum. 
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1.4 Represents and warrants that the undersigned, in determining to acquire the Class 1 Beneficial 
Interest, has relied solely upon the advice of the undersigned’s legal counsel and accountants or other financial 
advisors with respect to the tax and other consequences involved in acquiring the Class 1 Beneficial Interest and that 
none of Bluerock Real Estate L.L.C., Bluerock Real Estate Holdings, LLC, the Trust, the Trustee, the Manager, or the 
Depositor (or any of their respective owners, officers, representatives, professionals or agents) has made any 
representation to the undersigned regarding the Class 1 Beneficial Interest or the assets or liabilities of the Trust or the 
financial viability of the Trust or an investment in the Class 1 Beneficial Interests. 

1.5 Acknowledges that the Class 1 Beneficial Interest being acquired will be governed by the terms and 
conditions of the Trust Agreement, and under certain circumstances by the limited liability company operating 
agreement contemplated under Section 9.2 of the Trust Agreement and attached as Exhibit F thereto, both of which the 
undersigned accepts and by which the undersigned agrees by execution hereof to be legally bound notwithstanding 
that his or her signature will not be required on either agreement. 

1.6 Represents and warrants that the undersigned either (i) is an accredited investor, or (ii) is acquiring 
the Class 1 Beneficial Interest in a fiduciary capacity for a person meeting such condition. 

1.7 Represents and warrants that the Class 1 Beneficial Interest being acquired will be acquired for the 
undersigned’s own account without a view to public distribution or resale and that the undersigned has no contract, 
undertaking, agreement or arrangement to sell or otherwise transfer or dispose of the Class 1 Beneficial Interest or any 
portion thereof to any other Person. 

1.8 Represents and warrants that the undersigned (i) can bear the economic risk of the purchase of the 
Class 1 Beneficial Interest including the total loss of the undersigned’s investment, (ii) has such knowledge and 
experience in business and financial matters, including the analysis of or participation in offerings of privately issued 
securities, as to be capable of evaluating the merits and risks of purchasing Class 1 Beneficial Interests, and (iii) if an 
individual, is at least 19 years of age. 

1.9 Understands that the Class 1 Beneficial Interest has not been registered under the Securities Act of 
1933, as amended (the “Securities Act”), or the securities laws of any state and are subject to substantial restrictions on 
transfer as described in the Memorandum under “Summary of the Trust Agreement – Summary of Certain Provisions 
of the Trust Agreement –Transfer Rights,” which restrictions are in addition to certain other restrictions set forth in the 
Trust Agreement. 

1.10 Understands that a legend will be placed on the Class 1 Beneficial Ownership Certificate with 
respect to restrictions on distribution, transfer, resale, assignment or subdivision of the Class 1 Beneficial Interest 
imposed by applicable federal and state securities laws. 

1.11 Agrees that the undersigned will not sell or otherwise transfer or dispose of any Class 1 Beneficial 
Interest or any portion thereof unless (i) such Class 1 Beneficial Interest is registered under the Securities Act and any 
applicable state securities laws or, if required by the Trust (through the Manager), the undersigned obtains an opinion 
of counsel that is satisfactory to the Trust that such Class 1 Beneficial Interest may be sold in reliance on an exemption 
from such registration requirements, and (ii) the transfer is otherwise made in accordance with the Trust Agreement. 

1.12 Agrees that the undersigned will not sell or transfer a Class 1 Beneficial Interest or any portion 
thereof to (i) an employee benefit plan within the meaning of Section 3(3) of ERISA that is subject to the fiduciary 
responsibility provisions of Title I of ERISA (a “plan”), or a plan within the meaning of Code Section 4975(e)(1) that 
is subject to Code Section 4975 (also, a “plan”), including a qualified plan (any pension, profit sharing or stock bonus 
plan that is qualified under Code Section 401(a)) or an individual retirement account; (ii) any Person that is directly or 
indirectly acquiring a Class 1 Beneficial Interest on behalf of, as investment manager of, as fiduciary of, as trustee of, 
or with assets of a plan (including any insurance company using assets in its general or separate account that may 
constitute assets of a plan); (iii) a charitable remainder trust; (iv) any other tax-exempt entity; or (v) a foreign Person. 

1.13 Understands that (i) the Trust has no obligation or intention to register any Class 1 Beneficial 
Interest for resale or transfer under the Securities Act or any state securities laws or to take any action (including the 
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filing of reports or the publication of information as required by Rule 144 under the Securities Act) which would make 
available any exemption from the registration requirements of any such laws, and (ii) the undersigned therefore may 
be precluded from selling or otherwise transferring or disposing of any Class 1 Beneficial Interest or any portion 
thereof for an indefinite period of time or at any particular time. 

1.14 Understands that no federal or state agency including the Securities and Exchange Commission, or 
the securities commission or authorities of any other state has approved or disapproved the Class 1 Beneficial Interests, 
passed upon or endorsed the merits of the Trust’s offering of Class 1 Beneficial Interests or the accuracy or adequacy 
of the Memorandum, or made any finding or determination as to the fairness of the Interest for public investment. 

1.15 Represents, warrants and agrees that, if the undersigned is acquiring the Class 1 Beneficial Interest 
in a fiduciary capacity, (i) the above representations, warranties, agreements, acknowledgments and understandings 
shall be deemed to have been made on behalf of the Person or Persons for whose benefit such Class 1 Beneficial 
Interest is being acquired, (ii) the name of such Person or Persons is indicated below the undersigned’s name, and (iii) 
such further information as the Manager deems appropriate shall be furnished regarding such Person or Persons. 

1.16 Acknowledges and agrees that counsel, including special tax counsel, to the Trust, the Depositor, 
the Manager and their Affiliates do not represent, and shall not be deemed under applicable codes of professional 
responsibility, to have represented or to be representing, any transferee or assignee, including the undersigned, in any 
way in connection with the transfer or assignment of a Class 1 Beneficial Interest. 

1.17 Agrees to indemnify, defend and hold harmless Bluerock Real Estate, L.L.C., Bluerock Real Estate 
Holdings, LLC, the Trust, Trustee, Depositor, and Manager, and each of their members, managers, shareholders, 
officers, directors, employees, consultants, affiliates and advisors (collectively, the “Indemnified Persons”) of and 
from any and all damages, losses, liabilities, costs and expenses (including reasonable attorneys’ fees and costs) that 
they may incur by reason of the untruth or inaccuracy of any of the representations, warranties, covenants or 
agreements contained herein or in any other document transferee or assignee has furnished to any of the foregoing in 
connection with this transaction.  In addition, if any person shall assert a claim to a finder’s fee or real estate brokerage 
commission on account of alleged employment as a finder or real estate broker through or under the undersigned in 
connection with the undersigned’s acquisition of the Class 1 Beneficial Interest, the undersigned shall indemnify and 
hold the Indemnified Parties harmless from and against any such claim.  This indemnification includes, but is not 
limited to, any damages, losses, liabilities, costs and expenses (including reasonable attorneys’ fees and costs) 
incurred by the Indemnified Parties defending against any alleged violation of federal or state securities laws, which is 
based upon or related to any untruth or inaccuracy of any of the representations, warranties or agreements contained 
herein or in any other documents the undersigned has furnished to any of the foregoing in connection with this 
transaction, and against any failure of the transaction to satisfy any Code Section 1031 requirements in connection 
with the undersigned’s exchange under such provisions. 

1.18 Represents and warrants that neither the undersigned nor any Affiliate of the undersigned (i) is a 
Sanctioned Person (defined below), (ii) has more than 15% of its assets in Sanctioned Countries (defined below), or 
(iii) derives more than 15% of its operating income from investments in, or transactions with Sanctioned Persons or 
Sanctioned Countries.  For purposes of the foregoing, a “Sanctioned Person” shall mean (y) a Person named on the list 
of “specially designated nationals” or “blocked persons” maintained by the U.S. Office of Foreign Assets Control 
(“OFAC”) at http://www.treasury.gov/resource-center/sanctions/SDN-List/Pages/default.aspx, or as otherwise 
published from time to time, or (y) (1) an agency of the government of a Sanctioned Country, (2) an organization 
controlled by a Sanctioned Country, or (3) a person resident in a Sanctioned Country, to the extent subject to a 
sanctions program administered by OFAC.  A “Sanctioned Country” shall mean a country subject to a sanctions 
program identified on the list maintained by OFAC and available at 
http://www.treasury.gov/resource-center/sanctions/Programs/Pages/Programs.aspx, or as otherwise published from 
time to time. 

1.19 Acknowledges that the Class 2 Beneficial Owner has certain rights under the Trust Agreement, as 
more particularly set forth in the Trust Agreement. 

[SIGNATURE PAGE FOLLOWS] 
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The representations, warranties, acknowledgments, understandings and indemnities of transferee or assignee set forth 
herein above shall survive the undersigned’s acquisition of the Class 1 Beneficial Interest. 

 
 

_____________________________ 
 
Name:        
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EXHIBIT F 

FORM OF LIMITED LIABILITY COMPANY AGREEMENT 

 
OPERATING AGREEMENT 

OF 
BR AXIS WEST SPRINGING, LLC 

This Limited Liability Company Agreement (“Agreement”), effective as of the Transfer Date, is entered into 
by and between BR Axis West, DST, a Delaware statutory trust (the “Trust” or the “Initial Member”), as the Initial 
Member, and BR Axis West Springing Manager, LLC, a Delaware limited liability company (the “Manager”) and 
with the expectation of the admission of the parties listed on Exhibit B attached hereto, as Members, pursuant to the 
Act on the following terms and conditions. 

RECITALS 

WHEREAS, an Affiliate of the Manager established the Trust to acquire and hold the Property and sell 
Beneficial Interests in the Trust, pursuant to that certain Confidential Private Placement Memorandum dated as of 
May 4, 2018 (as supplemented or amended, the “Memorandum”);  

WHEREAS, the Members hold all of the Beneficial Interests in the Trust as the Beneficial Owners thereof 
and in the percentage amounts reflected on Exhibit B attached hereto; 

WHEREAS, the Manager or its predecessor in interest has determined that a distribution of Units to the 
Beneficial Owners in proportion to their Beneficial Interests should be made pursuant to Section 9.2 of the Trust 
Agreement in order to preserve and protect the Trust Estate; 

WHEREAS, in order to preserve and protect the Trust Estate, the Manager established the Company to hold 
the Property and issue the Units to the Trust in exchange for its contribution of the Trust Estate to the Company; and 

WHEREAS, the Trust, as Initial Member, will distribute all of the Units held by the Trust to the Beneficial 
Owners (in the amounts reflected on Exhibit B attached hereto) in proportion to their Beneficial Interests, and, in 
connection therewith, the Manager will admit the Beneficial Owners as Members of the Company and the interest of 
the Initial Member in the Company will be terminated. 

NOW THEREFORE, the Members and the Manager agree that the Company shall be governed by and 
operated pursuant to the Act and the terms of this Agreement as hereinafter set forth. 

 
1. Organization. 

1.1 Limited Liability Company.  On or prior to the Transfer Date, the Manager shall file a Certificate of 
Formation with the office of the Secretary of State of Delaware in accordance with and pursuant to the Act to form the 
Company. 

1.2 Name and Place of Business.  The name of the Company shall be “BR Axis West Springing, LLC”, 
and its principal place of business shall be at c/o Bluerock Real Estate, L.L.C., 712 Fifth Avenue, 9th Floor New York, 
NY 10019.  The Manager may change such name, change such place of business or establish additional places of 
business of the Company as the Manager may determine to be necessary or desirable. 

1.3 Business and Purpose of the Company.  The nature of the business and the purposes to be conducted 
and promoted by the Company are to engage solely in the following activities:  

1.3.1 To own, hold, sell, assign, transfer, and otherwise deal with the Property. 

1.3.2 To exercise all powers enumerated in the Act if necessary or convenient to the conduct, 
promotion or attainment of the business or purposes otherwise set forth herein. 
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1.3.3 Notwithstanding anything to the contrary set forth in paragraphs 1.3.1 and 1.3.2 above, 
since its formation and thereafter until the Loan is paid in full, the Company will continue to (i) be organized solely 
for the purpose of owning the Property, (ii) not engage in any business unrelated to the ownership of the Property, 
and (iii) not have any assets other than those related to the Property. 

1.4 Term.  The term of the Company shall terminate as provided in Section 14 of this Agreement; 
provided, however, that the Company may not be dissolved at any time during which the Loan remains outstanding 
with the Lender for the Property. 

1.5 Required Filings.  The Manager shall execute, acknowledge, file, record and/or publish such 
certificates and documents as may be required by this Agreement or by law in connection with the formation and 
operation of the Company. 

1.6 Registered Office and Registered Agent.  The Company’s initial registered office and initial 
registered agent shall be as provided in the Certificate of Formation.  The registered office and registered agent may be 
changed from time to time by the Manager by filing the address of the new registered office and/or the name of the 
new registered agent pursuant to the Act. 

1.7 Certain Transactions.  Any Member, or any Affiliate of a Member, or any shareholder, officer, 
director, employee, partner, member or any person owning an interest therein, may engage in or possess an interest in 
any other business or venture of any nature or description, whether or not competitive with the Company, including, 
but not limited to, the acquisition, syndication, ownership, financing, leasing, operation, maintenance, management, 
brokerage, construction and development of property similar to the Property and no Member, or any Affiliate of a 
Member, or any shareholder, officer, director, employee, partner, member or any person owning an interest therein 
shall have any interest in such other business or venture by reason of their interest in the Company. 

2. Definitions.  Definitions for this Agreement are set forth on Exhibit A and are incorporated herein. 

3. Capitalization and Financing.   

3.1 Members’ Capital Contributions.   

3.1.1 Initial Member.  The Trust, as the Initial Member, shall contribute the Trust Estate to the 
Company in exchange for all of the authorized Units in the Company.  The Trust shall then distribute the Units to the 
Beneficial Owners in proportion to and in exchange for, and in termination of, their Beneficial Interests in the Trust. 

3.1.2 Units.  The Company is hereby authorized to initially issue ten thousand (10,000) Units 
and to admit the Beneficial Owners as Members of the Company. 

3.1.3 Liabilities of Members.  Except as specifically provided in this Agreement, neither the 
Manager nor any Member shall be required to make any additional contributions to the Company and no Manager or 
Member shall be liable for the debts, liabilities, contracts, or any other obligations of the Company, nor shall the 
Manager or the Members be required to lend any funds to the Company. 

3.2 Additional Voluntary Capital Contributions or Additional Units.  The Manager may determine, in 
its sole discretion, that Capital Expenditures are in the best interest of the Company.  The Manager may request the 
Members to make additional voluntary capital contributions (“Additional Voluntary Capital Contributions”) or may 
sell additional Units to new Members to enable the Company to make Capital Expenditures.  In the event the Manager 
requests Additional Voluntary Capital Contributions, the Manager shall notify the Members in writing of the 
requested amount of such Additional Voluntary Capital Contribution, and a Member may, within fifteen (15) days of 
receiving such notice, elect (in writing by notice given to the Manager) to make the requested Additional Voluntary 
Capital Contributions.  If the total specified amount by the Members wishing to make the Additional Voluntary 
Capital Contributions is less than the amount requested by the Manager, the Manager, in addition to providing the 
Members with a supplemental request for the remaining portion of the requested Additional Voluntary Capital 
Contribution, is hereby authorized to admit additional Members as necessary to insure that it receives the requested 
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amount of Additional Voluntary Capital Contributions.  To the extent that any Additional Voluntary Capital 
Contributions are made, whether by existing Members or upon the sale of Units to new Members, new Units shall be 
issued for those Additional Voluntary Capital Contributions on the basis of the fair market value as determined in the 
sole discretion of the Manager. In the event the Manager determines to sell additional Units, existing Members may 
participate on the same basis as new Members on a first-come first-serve basis. Fractional Units may be issued 
hereunder. 

3.3 Manager Loans.  Provided it does not violate or conflict with the Loan Documents, the Manager or 
its Affiliates may, but will have no obligation to, make loans to the Company to pay Company operating expenses if 
deemed necessary in Manager’s reasonable business judgment.  Any such loan shall bear interest at the actual cost of 
funds to the Manager and provide for the payment of principal and any accrued but unpaid interest in accordance with 
the terms of the promissory note evidencing such loan, but in no event later than dissolution of the Company. 

4. Allocation of Income and Loss. 

4.1 Allocation to the Manager and Members.  For each fiscal year, the income and loss of the Company 
shall be allocated to the Members in proportion to their Units. 

4.2 Allocation Among Units.  Except as otherwise provided in this Agreement, all Distributions and 
allocations made to the Units shall be in the ratio of the number of Units held by each such Member on the date of such 
allocation (which allocation date shall be deemed to be the last day of each month) to the total outstanding Units as of 
such date, and, except as otherwise provided in this Agreement, without regard to the number of days during such 
month that the Units were held by each Member.  In the event additional Members are admitted to the Company on 
different dates during any fiscal year, the income or loss allocated to Members for that fiscal year shall be apportioned 
among them in proportion to the number of Units each Member held from time to time during the fiscal year in 
accordance with Code Section 706. 

4.3 Allocation of Company Items.  Except as otherwise provided herein, whenever a proportionate part 
of income or loss is allocated to a Member, every item of income, gain, loss or deduction entering into the computation 
of such income or loss, and every item of credit or tax preference related to such allocation and applicable to the period 
during which such income or loss was realized, shall be allocated to a Member in the same proportion. 

4.4 Assignment.  In the event of the assignment of a Unit, the income and loss shall be apportioned as 
between the Member and his or her assignee based upon the number of months of their respective ownership during 
the year in which the assignment occurs, without regard to the results of the Company’s operations during the period 
before or after such assignment. Distributions shall be made to the holder of record of the Units as of the date of the 
Distribution.  An assignee that receives Units during the first fifteen (15) days of a month will receive any allocations 
relative to such month.  An assignee that acquires Units on or after the sixteenth (16th) day of a month will be treated 
as acquiring his or her Units on the first day of the following month. 

4.5 Consent of Members.  The methods for allocating income and loss are hereby expressly consented 
to by each Member as a condition of becoming a Member. 

4.6 Withholding Obligations. 

4.6.1 If the Company is required (as determined in good faith by the Manager) to make a 
payment (“Tax Payment”) with respect to any Member to discharge any legal obligation on the part of the Company 
or the Manager to make payments to any governmental authority with respect to any federal, foreign, state or local 
tax liability of such Member arising as a result of such Member’s interest in the Company, then, notwithstanding 
any other provision of this Agreement to the contrary, the amount of any such Tax Payment shall be deemed to be a 
loan by the Company to such Member, which loan shall bear interest at the Prime Rate and be payable upon demand 
or by offset to any Distribution which otherwise would be made to such Member. 

4.6.2 If and to the extent the Company or the Manager is required to make any Tax Payment with 
respect to any Member, or elects to make payment on any loan described in Section 4.6.1 by offset to a Distribution 
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to a Member, either (i) such Member’s proportionate share of such Distribution shall be reduced by the amount of 
such Tax Payment, or (ii) such Member shall pay to the Company prior to such Distribution an amount of cash equal 
to such Tax Payment.  In the event a portion of a Distribution in kind is retained by the Company pursuant to clause 
(i) above, such retained property may, in the discretion of the Manager, either (A) be distributed to the other 
Members, or (B) be sold by the Company to generate the cash necessary to satisfy such Tax Payment.  If the 
property is sold, then for purposes of income tax allocations only under this Agreement, any gain or loss from such 
sale or exchange shall be allocated to the Member to whom the Tax Payment relates.  If the property is sold at a gain, 
and the Company is required to make any Tax Payment on such gain, the Member to whom the gain is allocated 
shall pay the Company prior to the due date of the Tax Payment an amount of cash equal to such Tax Payment. 

4.6.3 The Manager shall be entitled to hold back any Distribution to any Member to the extent 
the Manager believes in good faith that a Tax Payment will be required with respect to such Member in the future 
and the Manager believes that there will not be sufficient subsequent Distributions to make such Tax Payment. 

5. Distributions. 

5.1 Cash from Operations.  Except as provided in Section 5.2 and as otherwise provided in Section 14, 
Distributable Cash with respect to each calendar year shall be distributed to the Members in proportion to their Units. 

5.2 Restrictions.  The Company intends to make periodic distributions of substantially all cash 
determined by the Manager to be distributable, subject to the following: (i) Distributions may be restricted or 
suspended for periods when the Manager determines in its reasonable discretion that it is in the best interest of the 
Company; (ii) all Distributions are subject to the establishment and maintenance by Manager of reasonable reserves 
for payment of potential future Company obligations; and (iii) all Distributions shall be paid only to the extent that all 
currently due operating expenses have been paid or otherwise provided for and all amounts then due and payable 
under the Loan Documents have been paid or otherwise provided for. 

6. Compensation to the Manager and its Affiliates. 

6.1 Fees and Compensation to the Manager and its Affiliates.  The Manager, its Affiliates, and Affiliates 
of officers of the Manager shall be entitled to receive an administrative fee and additional compensation for any 
additional service performed on behalf of the Company equal to the then prevailing market rates for similar services 
performed in the area where the Property is located.  In addition, the Manager shall receive a disposition fee from the 
Company equal to 3.5% of the gross proceeds of the sale, exchange or other disposition of the Property (the 
“Disposition Fee”), from which the Manager shall pay all sales commissions payable to any third-party broker in 
connection with the sale, such that the aggregate amount of the Disposition Fee plus the third-party brokerage 
commission does not exceed 3.5% of the gross sales price of the Property. 

6.2 Company Expenses. 

6.2.1 Operating Expenses.  Subject to the limitations set forth in Section 6.2.2, the Company 
shall pay directly, or reimburse the Manager as the case may be, for all of the costs and expenses of the Company’s 
operations, including, without limitation, the following costs and expenses: (i) all Organization Expenses advanced 
or otherwise paid by the Manager; (ii) all costs of personnel employed by the Company and directly involved in the 
Company’s business; (iii) all compensation due to the Manager or its Affiliates; (iv) all costs of personnel employed 
by the Manager or its Affiliates and directly involved in the business of the Company; (v) all costs of borrowed 
money and taxes applicable to the Company; (vi) legal, accounting, audit, brokerage, and other fees; (vii) fees and 
expenses paid to independent contractors, mortgage bankers, real estate brokers, and other agents; (viii) all expenses 
incurred in connection with the maintenance of Company books and records, the preparation and dissemination of 
reports, tax returns or other information to the Members and the making of Distributions to the Members; (ix) 
expenses incurred in preparation and filing reports or other information with appropriate regulatory agencies; (x) 
expenses of insurance as required in connection with the business of the Company, other than any insurance 
insuring the Manager against losses for which it is not entitled to be indemnified under Section 7.7; (xi) costs 
incurred in connection with any litigation in which the Company may become involved, or any examination, 
investigation, or other proceedings conducted by any regulatory agency, including legal and accounting fees; (xii) 
the actual costs of goods and materials used by or for the Company; (xiii) the costs of services that could be 
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performed directly for the Company by independent parties such as legal, accounting, secretarial or clerical, 
reporting, transfer agent, data processing and duplicating services but which are in fact performed by the Manager or 
its Affiliates, but not in excess of the lesser of: (a) the actual costs to the Manager or its Affiliates of providing such 
services; or (b) the amounts which the Company would otherwise be required to pay to independent parties for 
comparable services in the same geographic locale; (xiv) expenses of Company administration, accounting, 
documentation and reporting; (xv) expenses of revising, amending, modifying, or terminating this Agreement; (xvi) 
all travel expenses incurred in connection with the Company’s business; and (xvii) all other costs and expenses 
incurred in connection with the business of the Company exclusive of those set forth in Section 6.2.2.  All payments 
set forth herein shall be paid from any funds available after payment of, or other provision for, all other currently due 
operating expenses for the Property and all currently due amounts under the Loan Documents. 

6.2.2 Manager Overhead.  Except as set forth in this Section 6, the Manager and its Affiliates 
shall not be reimbursed for overhead expenses incurred in connection with the Company, including but not limited 
to rent, depreciation, utilities, capital equipment, or other administrative items. 

7. Authority and Responsibilities of the Manager. 

7.1 Management.  The Manager shall manage the business and affairs of the Company.  Except as 
otherwise set forth in this Agreement and the Certificate of Formation, and to the maximum extent permitted by law, 
the Manager shall have full and complete authority, power and discretion to manage and control the business, affairs 
and properties of the Company, to make all decisions regarding those matters, and to perform any and all other acts or 
activities customary or incident to the management of the Company’s business. 

7.2 Number, Tenure and Qualifications.  The Company shall have one Manager, which shall be BR 
Axis West Springing Manager, LLC. The Manager shall remain the Manager until such Manager is removed, 
withdraws or resigns. 

7.3 Manager Authority.  The Manager shall have all authority, rights and powers conferred by law 
(subject only to Section 7.4 and Section 10 hereof and the Certificate of Formation) and those required or appropriate 
to the management of the Company’s business, as limited by Section 1.3, which, by way of illustration but not by way 
of limitation, shall include the right, authority and power to cause the Company to: 

7.3.1 Take all actions relating to the management of the Property; 

7.3.2 Hold, sell, exchange or otherwise dispose of the Property; 

7.3.3 Borrow money, and, if security is required therefor subject the Property to any security 
device, and to prepay, in whole or in part, refinance, increase, modify, consolidate, or extend any security device.  
All of the foregoing shall be on such terms and in such amounts as the Manager, in its sole discretion, deems to be in 
the best interest of the Company and subject to any restrictions or limitations established under the Loan 
Documents; 

7.3.4 Enter into such contracts and agreements as the Manager determines to be reasonably 
necessary or appropriate in connection with the Company’s business and purpose (including contracts with 
Affiliates of the Manager), and any contract of insurance that the Manager deems necessary or appropriate for the 
protection of the Company and the Manager, including errors and omissions insurance, for the conservation of 
Company assets, or for any purpose convenient or beneficial to the Company; 

7.3.5 Employ persons, who may be Affiliates of the Manager, in the operation and management 
of the business of the Company; 

7.3.6 Prepare or cause to be prepared reports, statements, and other relevant information for 
distribution to the Members; 
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7.3.7 Open accounts and deposits and maintain funds in the name of the Company in banks, 
savings and loan associations, “money market” mutual funds and other instruments as the Manager may deem in its 
discretion to be necessary or desirable; 

7.3.8 Cause the Company to make or revoke any of the elections referred to in the Code (the 
Manager shall have no obligation to make any such elections); 

7.3.9 Select as its accounting year a calendar or fiscal year as may be approved by the Internal 
Revenue Service (the Company initially intends to adopt the calendar year); 

7.3.10 Determine the appropriate accounting method or methods to be used by the Company; 

7.3.11 In addition to any amendments otherwise authorized herein, amend this Agreement 
without any action on the part of the Members by special or general power of attorney or otherwise to: 

(a) Add to the representations, duties, services or obligations of the Manager or its 
Affiliates, for the benefit of the Members; 

(b) Cure any ambiguity or mistake, correct or supplement any provision herein that 
may be inconsistent with any other provision herein, or make any other provision with respect to matters or 
questions arising under this Agreement that will not be inconsistent with the provisions of this Agreement; 

(c) Amend this Agreement to reflect the addition or substitution of Members; 

(d) Minimize the adverse impact of, or comply with, any final regulation of the 
United States Department of Labor, or other federal agency having jurisdiction, defining “plan assets” for 
ERISA purposes; 

(e) Reconstitute the Company under the laws of another state if beneficial; 

(f) Execute, acknowledge and deliver any and all instruments to effectuate the 
foregoing, including the execution, acknowledgment and delivery of any such instrument by the 
attorney-in-fact for the Manager under a special or limited power of attorney, and to take all such actions in 
connection therewith as the Manager shall deem necessary or appropriate with the signature of the Manager 
acting alone;  

(g) Make any changes to this Agreement required by the Lender or any subsequent 
lender that may be required to obtain financing or any refinancing of the Loan so long as such changes are not 
adverse to the interests of the Members; and 

(h) Delete or add any provision to this Agreement required to be so deleted or added 
for the benefit of the members by the staff of the Securities and Exchange Commission or by a state “Blue 
Sky” Commissioner or similar official. 

7.3.12 Require in any Company contract that the Manager shall not have any personal liability, 
but that the person or entity contracting with the Company is to look solely to the Company and its assets for 
satisfaction; 

7.3.13 Lease personal property for use by the Company; 

7.3.14 Establish reserves from income in such amounts as the Manager may deem appropriate; 

7.3.15 Provided it does not violate or conflict with the Loan Documents, make secured or 
unsecured loans to the Company and receive interest at the rates set forth herein; 
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7.3.16 Represent the Company and the Members as “partnership representative” within the 
meaning of the Code in discussions with the Internal Revenue Service regarding the tax treatment of items of 
Company income, loss, deduction or credit, or any other matter reflected in the Company’s returns, and, if deemed 
in the best interest of the Members, to agree to final Company administrative adjustments or file a petition for a 
readjustment of the Company items in question with the applicable court; 

7.3.17 Redeem or repurchase Units on behalf of the Company; 

7.3.18 Hold an election for a successor Manager before the resignation, withdrawal, expulsion or 
dissolution of the Manager; 

7.3.19 Initiate, settle and defend legal actions on behalf of the Company; 

7.3.20 Admit itself as a Member, but only to the extent necessary to fulfill its duties as the 
manager of the Company and, in any event, without any Economic Interest; 

7.3.21 Enter into any transaction with any partnership, company or venture; 

7.3.22 Perform any and all other acts which the Manager is obligated to perform hereunder;  

7.3.23 Perform any and all other acts which the Manager is permitted to perform under the Act; 
and 

7.3.24 Execute, acknowledge and deliver any and all instruments to effectuate the foregoing and 
take all such actions in connection therewith as the Manager may deem necessary or appropriate.  The Manager may, 
on behalf and in the name of the Company, execute any and all documents or instruments. 

7.4 Restrictions on Manager’s Authority.  Subject to the balance of the terms of this Agreement and the 
Certificate of Formation, neither the Manager nor any Affiliates shall have authority, without a Majority Vote of the 
Units, to: 

7.4.1 Enter into contracts with the Company that would bind the Company after the expulsion, 
withdrawal, Event of Insolvency, or other cessation to exist of the Manager, or to continue the business of the 
Company after the occurrence of such event; 

7.4.2 Use or permit any other person to use Company funds or assets in any manner except for 
the exclusive benefit of the Company; 

7.4.3 Alter the primary purpose of the Company; 

7.4.4 Sell or lease to the Company any real property in which the Manager or any Affiliate has 
any interest; 

7.4.5 Admit another person or entity as the Manager, except with the consent of the Members as 
provided in this Agreement; 

7.4.6 Reinvest Cash from Operations in any additional properties; 

7.4.7 Enter into any agreement imposing personal liability on any Member; or 

7.4.8 Commingle the Company funds with those of any other person or entity, except for (i) the 
temporary deposit of funds in a bank checking account for the sole purpose of making Distributions immediately 
thereafter to the Members and the Manager or (ii) funds attributable to the Property and held for use in the 
management of the operations of the Property. 
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7.5 Responsibilities of the Manager.  The Manager shall: 

7.5.1 Have a fiduciary responsibility for the safekeeping and use of all the funds of the Company 
(but Manager shall have no other fiduciary duties); 

7.5.2 Devote such of its time and business efforts to the business of the Company as it shall in its 
discretion, exercised in good faith, determine to be necessary to conduct the business of the Company for the benefit 
of the Company and the Members; 

7.5.3 File and publish all certificates, statements, or other instruments required by law for 
formation, qualification and operation of the Company and for the conduct of its business in all appropriate 
jurisdictions; 

7.5.4 Cause the Company to be protected by public liability, property damage and other 
insurance determined by the Manager in its discretion to be appropriate to the business of the Company; and 

7.5.5 At all times use its best efforts to meet applicable requirements for the Company to be 
taxed as a Company and not as an association taxable as a corporation. 

7.5.6 Exercise commercially reasonable efforts to pursue a follow-on syndication of the 
membership interests of BR Axis West Investment Co, LLC, if any, within a reasonable time after the Transfer 
Date. 

7.6 Administration of Company.  So long as it is the Manager and the provisions of this Agreement for 
compensation and reimbursement of expenses of the Manager are observed, the Manager shall have the responsibility 
of providing continuing administrative and executive support, advice, consultation, analysis and supervision with 
respect to the functions of the Company, and compliance with federal, state and local regulatory requirements and 
procedures.  In this regard, the Manager may retain the services of such Affiliates or unaffiliated parties as the 
Manager may deem appropriate to provide management and financial consultation and advice, and may enter into 
agreements for the management and operation of Company assets. 

7.7 Indemnification of Manager. 

7.7.1 The Manager, its shareholders, Affiliates, officers, directors, partners, manager, members, 
employees, agents and assigns, shall not be liable for, and shall be indemnified and held harmless (to the extent of 
the Company’s assets) from, any loss or damage incurred by them, the Company or the Members in connection with 
the business of the Company, including costs and reasonable attorneys’ fees and any amounts expended in the 
settlement of any claims of loss or damage resulting from any act or omission, which shall not constitute fraud or 
gross negligence, pursuant to the authority granted, to promote the interests of the Company.  Moreover, the 
Manager shall not be liable to the Company or the Members because any taxing authorities disallow or adjust any 
deductions or credits in the Company income tax returns. 

7.7.2 Notwithstanding anything contained herein to the contrary, any indemnification of the 
Manager or any Member shall be fully subordinated to any obligations respecting the Property (including, without 
limitation, the Loan Documents which secure the Loan) and such indemnification shall not constitute a claim 
against the Company in the event that cash flow in excess of amounts necessary to pay holders of such obligations is 
insufficient to pay such indemnification obligations. 

7.8 No Personal Liability for Return of Capital.  The Manager shall not be personally liable or 
responsible for the return or repayment of all or any portion of the Capital Contribution of any Member or any loan 
made by any Member to the Company, it being expressly understood that any such return of capital or repayment of 
any loan shall be made solely from the assets (which shall not include any right of contribution from any Member) of 
the Company. 

7.9 Authority as to Third Persons. 
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7.9.1 No third party dealing with the Company shall be required to investigate the authority of 
the Manager or secure the approval or confirmation by any Member of any act of the Manager in connection with 
the Company business.  No purchaser of any property or interest owned by the Company shall be required to 
determine the right to sell or the authority of the Manager to sign and deliver any instrument of transfer on behalf of 
the Company, or to see to the application or distribution of revenues or proceeds paid or credited in connection 
therewith. 

7.9.2 The Manager shall have full authority to execute on behalf of the Company any and all 
agreements, contracts, conveyances, deeds, mortgages and other instruments, and the execution thereof by the 
Manager, executing on behalf of the Company, shall be the only execution necessary to bind the Company thereto.  
No signature of any Member shall be required. 

7.9.3 The Manager shall have the right by separate instrument or document to authorize one or 
more individuals or entities to execute leases and lease-related documents on behalf of the Company and any leases 
and documents executed by such agent shall be binding upon the Company as if executed by the Manager. 

8. [Intentionally Omitted]. 

9. Rights, Authority And Voting Of The Members. 

9.1 Members are Not Agents.  Pursuant to Section 7 and the Certificate of Formation, the day-to-day 
management of the Company is vested solely in the Manager.  No Member, acting in the capacity of a Member, is an 
agent of the Company nor can any Member in such capacity bind or execute any instrument on behalf of the Company. 

9.2 Voting Rights of Members.  Subject to the terms of the Loan Documents, Members who own Units 
shall be entitled to cast one vote for each Unit they own.  Except as otherwise specifically provided in this Agreement, 
and subject to receipt of the written approval of the Lender if required under the Loan Documents, Members shall have 
the right to vote only upon the following matters: 

9.2.1 Removal of the Manager as provided in Section 11.2 of this Agreement; 

9.2.2 Election of a successor Partnership Representative; 

9.2.3 Amendment of this Agreement (except as otherwise provided herein); 

9.2.4 Extension of the term of the Company as provided in Section 14.1.4 when there is a 
Dissolution Event; or 

9.2.5 Election of a successor Manager. 

9.3 Member Vote; Consent of Manager.  All matters upon which the Members may vote, except as 
otherwise provided in this Agreement, shall require a Majority Vote and, except for removal of the Manager as 
provided in Section 11.2, the consent of the Manager to pass and become effective, which consent of Manager shall 
not be unreasonably withheld, conditioned, or delayed.  The foregoing notwithstanding, at any time the Loan is 
outstanding, all Members shall be conclusively deemed to have elected to continue the existence of the Company 
under Section 9.2.4. 

9.4 Meetings of the Members.  The Manager may at any time call for a meeting of the Members, or for 
a vote without a meeting, on matters on which the Members are entitled to vote, and shall call for such a meeting (but 
not a vote without a meeting) following receipt of a written request therefor of Members holding more than ten percent 
(10%) of the Units entitled to vote as of the record date.  Within twenty (20) days after receipt of such request, the 
Manager shall notify all Members of record on the record date of the meeting. 

9.4.1 Notice.  Except as provided by Section 9.4.5, written notice of each meeting shall be given 
to each Member entitled to vote, either personally or by mail or other means of written communication, charges 
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prepaid, addressed to such Member at his or her address appearing on the books of the Company or given by him 
or her to the Company for the purpose of notice or, if no such address appears or is given, at the principal 
executive office of the Company, or by publication of notice at least once in a newspaper of general circulation in 
the county in which such office is located.  All such notices shall be sent not less than five (5), nor more than 
sixty (60), days before such meeting.  The notice shall specify the place, date and hour of the meeting and the 
general nature of business to be transacted, and no other business shall be transacted at the meeting. 

9.4.2 Adjourned Meeting and Notice Thereof.  When a Members’ meeting is adjourned to 
another time or place, notice need not be given of the adjourned meeting if the time and place thereof are 
announced at the meeting at which the adjournment is taken.  At the adjourned meeting, the Company may 
transact any business that might have been transacted at the original meeting.  If the adjournment is for more than 
forty-five (45) days or if after the adjournment a new record date is fixed for the adjourned meeting, a notice of 
the adjourned meeting shall be given to each Member of record entitled to vote at the meeting. 

9.4.3 Quorum.  The presence in person or by proxy of the persons entitled to vote a majority of 
the Units shall constitute a quorum for the transaction of business.  The Members present at a duly called or held 
meeting at which a quorum is present may continue to transact business until adjournment.  Any meeting of 
Members may be adjourned from time to time by a Majority Vote of the Units represented either in person or by 
proxy. 

9.4.4 Consent of Absentees.  The transactions of any meeting of Members, however called and 
noticed and wherever held, are as valid as though they occurred at a meeting duly held after regular call and 
notice, if a quorum is present either in person or by proxy, and if, either before or after the meeting, each of the 
persons entitled to vote, not present in person or by proxy, signs a written waiver of notice, or a consent to the 
holding of the meeting or an approval of the minutes thereof.  All waivers, consents and approvals shall be filed 
with the Company records or made a part of the minutes of the meeting. 

9.4.5 Action Without Meeting.  Except as otherwise provided in this Agreement, any action 
which may be taken at any meeting of the Members may be taken without a meeting if a consent in writing, 
setting forth the action so taken, shall be signed by Members having not less than the minimum number of votes 
that would be necessary to authorize or take that action at a meeting at which all entitled to vote thereon were 
present and voted.  In the event the Members are requested to consent on a matter without a meeting, each 
Member shall be given not less than five (5), nor more than sixty (60), days prior notice. 

9.4.6 Record Dates.  For purposes of determining the Members entitled to notice of any meeting 
or to vote or entitled to receive any Distributions or to exercise any rights in respect of any other lawful matter, 
the Manager may fix in advance a record date, which is not more than sixty (60) nor less than five (5) days prior 
to the date of the meeting nor more than sixty (60) days prior to any other action.  If no record date is fixed: 

(a) The record date for determining Members entitled to notice of or to vote at a 
meeting of Members shall be at the close of business on the business day next preceding the day on which 
notice is given or, if notice is waived, at the close of business on the business day next preceding the day on 
which the meeting is held;  

(b) The record date for determining Members entitled to give consent to Company 
action in writing without a meeting shall be the day on which the first written consent is given; 

(c) The record date for determining Members for any other purpose shall be at the 
close of business on the day on which the Manager adopts it, or the sixtieth (60th) day before the date of the 
other action, whichever is later; and 

(d) A determination of Members of record entitled to notice of or to vote at a meeting 
of Members shall apply to any adjournment of the meeting unless the Manager, or the Members who 
requested the meeting, fix a new record date for the adjourned meeting, but the Manager, or such Members, 



 

 -B47- 

shall fix a new record date if the meeting is adjourned for more than forty-five (45) days from the date set for 
the original meeting. 

9.4.7 Proxies.  Every person entitled to vote or execute consents shall have the right to do so 
either in person or by one or more agents authorized by a written proxy executed by such person or his duly 
authorized agent and filed with the Manager.  No proxy shall be valid after the expiration of three (3) months 
from the date thereof unless otherwise provided in the proxy.  Every proxy continues in full force and effect until 
revoked as specified or unless it states that it is irrevocable.  A proxy that states that it is irrevocable is 
irrevocable for the period specified therein to the fullest extent permitted by law. 

9.4.8 Chairman of Meeting.  The Manager may select any person to preside as Chairman of any 
meeting of the Members, and if such person shall be absent from the meeting, or fail or be unable to preside, the 
Manager may name any other person in substitution therefor as Chairman.  In the absence of an express selection 
by the Manager of a Chairman or substitute therefor, the Chief Executive Officer, President, Vice President, 
Secretary, or Chief Financial Officer of the Manager. shall preside as Chairman, in that order.  The Chairman of 
the meeting shall designate a secretary for such meeting, who shall take and keep or cause to be taken and kept 
minutes of the proceedings thereof.  The conduct of all Members’ meetings shall at all times be within the 
discretion of the Chairman of the meeting and shall be conducted under such rules as he may prescribe.  The 
Chairman shall have the right and power to adjourn any meeting at any time, without a vote of the Units present 
in person or represented by proxy, if the Chairman shall determine such action to be in the best interests of the 
Company. 

9.4.9 Inspectors of Election.  In advance of any meeting of Members, the Manager may appoint 
any persons other than nominees for Manager or other office as the inspector of election to act at the meeting and 
any adjournment thereof. If an inspector of election is not so appointed, or if any such person fails to appear or 
refuses to act, the Chairman of any such meeting may, and on the request of any Member or his proxy shall, 
make such appointment at the meeting.  The inspector of election shall determine the number of Units 
outstanding and the voting power of each, the Units represented at the meeting, the existence of a quorum, the 
authenticity, validity and effect of proxies, receive votes, ballots or consents, hear and determine all challenges 
and questions in any way arising in connection with the right to vote, count and tabulate all votes or consents, 
determine when the polls shall close, determine the result and do such acts as may be proper to conduct the 
election or vote with fairness to all Members. 

9.4.10 Record Date and Closing Company Books.  When a record date is fixed, only Members of 
record on that date are entitled to notice of and to vote at the meeting or to receive a Distribution, or allotment of 
rights, or to exercise the rights, as the case may be, notwithstanding any transfer of any Units on the books of the 
Company after the record date. 

9.5 Rights of Members.  No Member shall have the right or power to: (i) withdraw or reduce his 
contribution to the capital of the Company, except as a result of the dissolution and termination of the Company or as 
otherwise provided in this Agreement or by law; (ii) bring an action for partition against the Company; (iii) demand or 
receive property other than cash in return for his Capital Contribution; or (iv) direct the Manager with respect to 
day-to-day management of the Company or its books and records.  Except as provided in this Agreement, no Member 
shall have priority over any other Member either as to the return of Capital Contributions or as to allocations of the 
income, loss or Distributions of the Company.  Other than upon the termination and dissolution of the Company as 
provided by this Agreement, there has been no time agreed upon when the contribution of each Member (other than 
the Initial Member) is to be returned. 

9.6 Restrictions on the Member.  No Member shall: 

9.6.1 Disclose to any non-Member other than their lawyers, accountants or consultants and/or 
commercially exploit any of the Company’s business practices, trade secrets or any other information not 
generally known to the business community; 

9.6.2 Do any other act or deed with the intention of harming the business operations of the 
Company; or 
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9.6.3 Do any act contrary to this Agreement. 

9.7 Return of Capital of Member.  In accordance with the Act, a Member may, under certain 
circumstances, be required to return to the Company, for the benefit of the Company’s creditors, amounts previously 
distributed to the Member.  If any court of competent jurisdiction holds that any Member is obligated to make any such 
payment, such obligation shall be the obligation of such Member and not of the Company, the Manager or any other 
Member.  

10. Separateness Provisions.  

10.1 Lender Covenants. 

10.1.1 This Section 10.1 is adopted in order to comply with certain provisions required in order to 
qualify the Company as a “single purpose entity” as required under the Loan Documents. 

10.1.2 [Intentionally Omitted]. 

10.1.3 Until the Loan is paid in full, the Company must remain a Single Purpose Entity.  A 
“Single Purpose Entity” means with respect to the Company, a limited liability company, which at all times since 
its formation and thereafter: 

(a) shall not own or lease any real property, personal property, or assets other than the 
Property; 

(b) shall not own, operate, or participate in any business other than the leasing, 
ownership, management, operation, and maintenance of the Property; 

(c) shall not have any material financial obligation under or secured by any indenture, 
mortgage, deed of trust, deed to secure debt, loan agreement, or other agreement or instrument to which the 
Company is a party, or by which the Company is otherwise bound, or to which the Property is subject or by 
which it is otherwise encumbered, other than: (A) unsecured trade payables incurred in the ordinary course of 
the operation of the Property (exclusive of amounts for rehabilitation, restoration, repairs, or replacements of 
the Property) that (i) are not evidenced by a promissory note, (ii) are payable within sixty (60) days of the date 
incurred, and (c) as of the effective date of the Loan, do not exceed, in the aggregate, four percent (4%) of the 
original principal balance of the Loan; (B) if the Mortgage grants a lien on a leasehold estate, the Company’s 
obligations as lessee under the ground lease creating such leasehold estate; (C) obligations under the Loan 
Documents and obligations secured by the Property to the extent permitted by the Loan Documents; and (D) 
the Company’s obligations under the Master; 

(d) shall maintain its financial statements, accounting records, and other partnership, 
real estate investment trust, limited liability company, or corporate documents, as the case may be, separate 
from those of any other Person (unless the Company’s assets have been included in a consolidated financial 
statement prepared in accordance with generally accepted accounting principles); 

(e) shall not commingle its assets or funds with those of any other Person, unless such 
assets or funds can easily be segregated and identified in the ordinary course of business from those of any 
other Person; 

(f) shall be adequately capitalized in light of its contemplated business operations; 

(g) shall not assume, guarantee, or pledge its assets to secure the liabilities or 
obligations of any other Person (except in connection with the Loan or other mortgage loans that have been 
paid in full or collaterally assigned to Lender, including in connection with any Consolidation, Extension and 
Modification Agreement or similar instrument as such terms are used in the Loan), or held out its credit as 
being available to satisfy the obligations of any other Person; 
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(h) shall not make loans or advances to any other Person; and 

(i) shall not enter into and shall not be a party to, any transaction with any Affiliate 
except in the ordinary course of business and on terms which are no more favorable to any such Affiliate than 
would be obtained in a comparable arm’s length transaction with an unrelated third party. 

10.1.4 Notwithstanding anything to the contrary in this Agreement, no transfer of a Unit will be 
permitted under the Loan Documents, unless the provisions of this Section 10 are satisfied at all times.    

11. Resignation, Withdrawal or Removal of the Manager . 

11.1 Resignation or Withdrawal of the Manager.  Subject to Section 12 hereof, the Manager shall not 
resign or withdraw as the Manager or do any act that would require its resignation or withdrawal without a Majority 
Vote.  So long as any Loan is outstanding, the Manager may not resign, except as permitted under the Loan 
Documents.  If the Manager is permitted to resign pursuant to this Section 11.1, an additional Manager of the 
Company shall be admitted to the Company upon its execution of an instrument signifying its agreement to be bound 
by the terms and conditions of this Agreement, which instrument may be a counterpart signature page to this 
Agreement.  Such admission shall be deemed effective immediately prior to the resignation and, immediately 
following such admission, the resigning Manager shall cease to be a Manager of the Company. 

11.2 Removal.  Subject to the terms of the Loan Documents, the Manager may be removed by a Majority 
Vote for “cause”.  For purposes of this Section 11.2, “cause” shall be deemed to exist (i) if the Manager has engaged in 
fraud or gross negligence and has materially damaged the Company, or (ii) upon an Event of Insolvency of the 
Manager. 

11.3 Manager’s Fees.  Upon the removal of the Manager pursuant to Section 11.2 or its withdrawal with 
the approval of a Majority Vote, such Manager shall be paid all of its earned but unpaid fees and other compensation 
remaining to be paid under this Agreement.  The Company shall pay these amounts to the Manager in cash prior to the 
effective date of the removal or withdrawal of the Manager.  All fees and compensation paid to the Manager pursuant 
to this Section 11.3 shall be subordinate to all amounts owed by the Company to the Lender; provided, however, the 
Manager shall be entitled to receive and keep all such fees and compensation paid to the Manager so long as the Loans 
are not in default at the time such fees and compensation are paid to the Manager. 

12. Assignment of Units. 

12.1 Permitted Assignments.  Subject to the terms and conditions of the Loan Documents, a Member 
may only sell, assign, hypothecate, encumber or otherwise transfer all or any part of his or her interest in the Company 
if the following requirements are satisfied: 

12.1.1 The Manager consents in its sole and absolute discretion in writing to the transfer; 

12.1.2 No Member shall transfer, assign or convey or offer to transfer, assign or convey all or any 
portion of a Unit to any person who does not possess the financial qualifications required of all persons who 
become Members, as described in the Memorandum; 

12.1.3 No Member shall have the right to transfer any Unit to any minor or to any person who, for 
any reason, lacks the capacity to contract for himself or herself under applicable law.  Such limitations shall not, 
however, restrict the right of any Member to transfer any one or more Units to a custodian or a trustee for a minor 
or other person who lacks such contractual capacity; 

12.1.4 The Manager, with advice of counsel, must determine that such transfer will not jeopardize 
the applicability of the exemptions from the registration requirements under the Securities Act of 1933, as 
amended, and registration or qualification under state securities laws relied upon by the Company and Manager 
in offering and selling the Units or otherwise violate any federal or state securities laws;  
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12.1.5 The Manager, with advice of counsel, must determine that, despite such transfer, Units will 
not be deemed traded on an established securities market or “readily tradable on a secondary market (or the 
substantial equivalent thereof)” under Section 7704 of the Code; 

12.1.6 Any such transfer shall be by a written instrument of assignment, the terms of which are 
not in contravention of any of the provisions of this Agreement, and which has been duly executed by the 
assignor of such Units and accepted by the Manager in writing, in advance of consummation of the transfer; 

12.1.7 A transfer fee shall be paid by the transferring Member in such amount as may be required 
by the Manager and/or Lender to cover all reasonable expenses, including attorneys’ fees, connected with such 
assignment; 

12.1.8 The transfer will not result in qualified benefit plans owning twenty-five percent (25%) or 
more of the Units; and 

12.1.9 The transfer will not violate any of the terms of the Loan Documents, including any 
requirement for Lender approval of the transfer. 

12.2 Right of First Refusal.  Notwithstanding Section 12.1 above, before any Member may transfer all or 
any portion of its Units, such Selling Member shall provide the Manager written notice of the Third-Party Offer 
pertaining to such Units, together with a true, correct and complete copy of such Third-Party Offer (collectively, the 
“ROFR Notice”).  The Manager will provide a copy of the ROFR Notice to each of the Members listed in the 
Ownership Records within 10 days after Manager’s receipt of the ROFR Notice, indicating the date on which the 
Manager received such ROFR Notice.  The giving of a ROFR Notice by a Selling Member to the Manager shall 
constitute a representation and warranty by the Selling Member to the Offerees that the Third-Party Offer is bona fide 
in all respects.  The Offerees shall have the right, but not the obligation, within 30 days after Manager’s receipt of the 
ROFR Notice, to elect to purchase the Offered Units for the price and upon the terms and conditions as are contained 
in the Third-Party Offer by providing a notice of such election to the Selling Member and the Manager; provided 
however, the price that any Offeree shall pay for the Offered Units shall be reduced by any broker’s fees or 
commissions that would have been payable by any Person under the Third-Party Offer if the Offered Units had been 
sold pursuant to the Third-Party Offer.  If more than one Offeree elects to exercise its right of first refusal in the 
Offered Units, then the Offered Units will be sold to the participating Offerees on a pro rata basis according to their 
respective Percentage Shares.  If none of the Offerees elect to exercise its right of first refusal in the Offered Units, 
then the Manager or its designee shall have a further ten (10) business days to determine whether it wishes to purchase 
the Offered Units on the same terms and, if it does not, the Selling Member shall then be free to sell the Offered Units 
to the Person who made the Third-Party Offer, but only in accordance with the terms and conditions of the Third-Party 
Offer.  If after compliance with these provisions, and neither the Offerees nor the Manager or its designees exercise 
their aforesaid right of first refusal, and the Person who made the Third-Party Offer also fails to purchase the Offered 
Units under the terms and conditions of the Third-Party Offer, then the Offered Units may not be sold unless and until 
the Offerees have been given a new opportunity to determine whether to accept any new or revised Third-Party Offer 
(in accordance with the above noticing rights and other terms and conditions of the right of first refusal contained 
herein). For avoidance of doubt, any Offeree’s election not to exercise its right of first refusal hereunder shall not be 
deemed a waiver of its rights hereunder with respect to any other Third-Party Offers.  Any sale or conveyance of an 
Offered Units that fails to comply with these provisions shall be null, void and ineffectual, and shall not bind the 
Company or any other Beneficial Owners with respect to such purported transferee. Furthermore, in connection with 
any transfer in violation of this Section, the Company may enforce this Section by, without limitation, injunction, 
specific performance or other equitable relief, and both the Selling Member and its purported transferee shall be 
jointly and severally responsible to reimburse the Trust, the Manager and the Trustee, as applicable, for all of their 
attorney fees and other costs and expenses incurred in connection with such enforcement of this Section.  

12.3 Records of Ownership.  The Manager shall keep Records of Ownership, which shall include records 
of the transfer and exchange of Units.  Notwithstanding any provision of this Agreement to the contrary, transfer of a 
Unit, or of any right, title or interest therein, shall occur only upon and by virtue of the entry of such transfer in the 
Records of Ownership.   

12.4 Substituted Member. 
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12.4.1 Conditions to be Satisfied.  Subject to the terms of the Loan Documents, no person shall 
have the right to become a Substituted Member unless the Manager shall consent thereto in accordance with 
Section 12.2.2 and all of the following conditions are satisfied: 

(a) A duly executed and acknowledged written instrument of assignment shall have 
been filed with the Company, which instrument shall specify the number of Units being assigned and set 
forth the intention of the assignor that the assignee succeed to the assignor’s interest as a Substituted Member 
in his or her place; 

(b) The assignor and assignee shall have executed, acknowledged and delivered such 
other instruments as the Manager may deem necessary or desirable to effect such substitution, which may 
include an opinion of counsel regarding the effect and legality of any such proposed transfer, and which shall 
include: (i) the written acceptance and adoption by the assignee of the provisions of this Agreement and (ii) 
the execution, acknowledgment and delivery to the Manager of a special power of attorney, the form and 
content of which are more fully described herein; and 

(c) A transfer fee sufficient to cover all reasonable expenses connected with such 
substitution shall have been paid to the Company. 

12.4.2 Consent of Manager.  The consent of the Manager shall be required to admit a person as a 
Substituted Member.  The granting or withholding of such consent shall be within the sole and absolute 
discretion of the Manager. 

12.4.3 Consent of Member.  By executing or adopting this Agreement, each Member hereby 
consents to the admission of additional or Substituted Members upon consent of the Manager and in compliance 
with this Agreement. 

12.5 Assignment of 50% or More of Units.  No assignment of any Units may be made if the Units to be 
assigned, when added to the total of all other Units assigned within the thirteen (13) immediately preceding months, 
would, in the advice of counsel for the Company, result in the termination of the Company under the Code. 

12.6 Transfer Subject to Law.  No assignment, sale, transfer, exchange or other disposition of any Units 
may be made except in compliance with the applicable governmental laws and regulations, including state and federal 
securities laws. 

12.7 Termination of Limited Liability Company Interest.  Upon the transfer of a Unit in violation of this 
Agreement, or the occurrence of a Member Dissolution that does not result in the dissolution of the Company, the 
Limited Liability Company Interest of a Member shall be, at the option of the Manager in its sole and absolute 
discretion, either (a) converted into an Economic Interest, or (b) deemed void ab initio and shall not be binding on the 
Company, the Manager or any other Member. 

13. Books, Records, Accounting and Reports. 

13.1 Records, Audits and Reports.  The Company shall maintain at its principal office the Company’s 
records and accounts of all operations and expenditures of the Company including the following: 

13.1.1 A current list in alphabetical order of the full name and last known business or resident 
address of each Member and Manager, together with the number of Units owned by each Member; 

13.1.2 A copy of the Certificate of Formation and all amendments thereto, together with any 
powers of attorney pursuant to which the Certificate of Formation or any amendments thereto were executed; 

13.1.3 Copies of the Company’s federal, state, and local income tax or information returns and 
reports, if any, for the six (6) most recent taxable years; 
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13.1.4 Copies of this Agreement and any amendments thereto together with any powers of 
attorney pursuant to which any written accounting or any amendments thereto were executed; 

13.1.5 Copies of any financial statements of the Company, if any, for the six (6) most recent years; 
and 

13.1.6 The Company’s books and records as they relate to the internal affairs of the Company for 
at least the current and past four (4) fiscal years. 

13.2 Delivery to Members. 

13.2.1 Each Member and each Member’s representative designated in writing have the right, upon 
reasonable written request for purposes related to the interest of that person as a Member, which purposes are set 
forth in the written request, to receive from the Company a copy of this Agreement and the Certificate of 
Formation and all amendments thereto, together with executed copies of any written powers of attorney pursuant 
to which this Agreement and any certificate and all amendments thereto have been executed, provided such copy 
shall not contain any identifying information with regard to a Member and shall be redacted of such information. 

13.2.2 Other than as expressly provided in this Agreement, no Member shall have any right to 
information, reports or records of the Company or with respect to any Member or the Manager.  Without limiting 
the foregoing, no Member shall have the right under this Agreement to receive, review, copy or inspect any list 
of the Members or any identifying information with regard to the Members, whether or not requested, and 
Manager shall not have any obligation to provide such information.   

13.3 Annual Report.  The Manager will cause the Company, at the Company’s expense, to prepare an 
annual report containing a year-end balance sheet, income statement and a statement of changes in financial position.  
Copies of such statements shall be distributed to each Member within ninety (90) days after the close of each fiscal 
year of the Company. 

13.4 Tax Information.  The Manager shall cause the Company, at the Company’s expense, to prepare and 
timely file income tax returns for the Company with the appropriate authorities, and shall cause all Company 
information necessary in the preparation of the Members’ individual income tax returns to be distributed to the 
Members not later than 75 days after the end of the Company’s fiscal year.   

14. Termination and Dissolution of the Company. 

14.1 Termination of Company.  Subject to the limitations contained in Section 1.4 and Section 10 of this 
Agreement and to the Certificate of Formation, the Company shall be dissolved, shall terminate and its assets shall be 
disposed of, and its affairs wound up, upon the earliest to occur of the following: 

14.1.1  Upon the happening of any event of dissolution specified in the Certificate of Formation; 

14.1.2  A determination by the Manager to terminate the Company; 

14.1.3  The sale of the Contributed Property, held by the Company, or the receipt of the final 
payment on any seller financing provided by the Company on the sale of the Contributed Property, if later; or 

14.1.4  The occurrence of a Dissolution Event unless the business of the Company is continued by 
a Majority Vote of the remaining Members within ninety (90) days following the occurrence of the event, which 
shall be mandatory at the times any amounts remain outstanding under the Loan. 

The bankruptcy, death, dissolution, liquidation, termination or adjudication of incompetency of a Member (a 
“Member Dissolution”) shall not cause the termination or dissolution of the Company and the business of the 
Company shall continue. 
 



 

 -B53- 

14.2 Certificate of Cancellation.  As soon as possible following the completion of the winding up of the 
Company, the Manager who has not wrongfully dissolved the Company or, if none, the Members, shall execute and 
file a Certificate of Cancellation in such form as shall be required by the Act.  The Company shall continue to exist as 
a separate legal entity until the Certificate of Cancellation has been filed in accordance with the Act. 

14.3 Liquidation of Assets.  Upon a dissolution and termination of the Company, the Manager (or in case 
there is no Manager, the Members or person designated by a Majority Vote) shall take full account of the Company 
assets and liabilities, shall liquidate the assets as promptly as is consistent with obtaining the fair market value thereof, 
and shall apply and distribute the proceeds therefrom in the following order: 

14.3.1  To the payment of creditors of the Company, including the Lender, other than Members 
who are creditors, but excluding secured creditors whose obligations will be assumed or otherwise transferred on 
liquidation of Company assets, and then to the payment of Members who are creditors of the Company; 

14.3.2  To the setting up of any reserves as required by law for any liabilities or obligations of the 
Company; provided, however, that said reserves shall be deposited with a bank or trust company in escrow with 
interest for the purpose of disbursing such reserves for the payment of any of the aforementioned contingencies 
and, at the expiration of a reasonable period, for the purpose of distributing the balance remaining in accordance 
with the remaining provisions of this Section 14.3; and 

14.3.3  To the Members in proportion to their Units. 

14.4 Distributions Upon Dissolution.  Each Member shall look solely to the assets of the Company for all 
Distributions, and shall have no recourse therefor (upon dissolution or otherwise) against any Manager or any 
Member. 

14.5 Limitation on Distributions.  Notwithstanding any other provision in this Agreement, the Company 
shall make no distribution that would violate the Act, the Loan Documents or other applicable law. 

14.6 Waiver of Dissolution and Termination.  Notwithstanding anything to the contrary contained in this 
Agreement, the Company and its Members, to the fullest extent permitted by law, hereby waive their right to dissolve 
or terminate (and waive their right to consent to the dissolution or termination of) the Company or this Agreement, and 
shall not take any action towards that end, so long as any Loan remains outstanding to Lender, except upon the express 
prior written consent of the Lender.  This paragraph shall cease to be of further force or effect once the Company no 
longer has any outstanding Loan or other obligation of any kind whatsoever owing or due the Lender. 

15. Special and Limited Power of Attorney. 

15.1 Power of Attorney.  The Manager shall at all times during the term of the Company have a special 
and limited power of attorney as the attorney-in-fact for each Member, with power and authority to act in the name and 
on behalf of each such Member to execute, acknowledge, and swear to in the execution, acknowledgment and filing of 
documents that are not inconsistent with the provisions of this Agreement and which may include, by way of 
illustration but not by way of limitation, the following: 

15.1.1  This Agreement, as well as any amendments to the foregoing which, under the laws of the 
State of Delaware or the laws of any other state, are required to be filed or which the Manager shall deem it 
advisable to file; 

15.1.2  Any other instrument or document that may be required to be filed by the Company under 
the laws of any state or by any governmental agency or which the Manager shall deem it advisable to file; 

15.1.3  Any instrument or document that may be required to effect the continuation of the 
Company, the admission of Substituted Members, or the dissolution and termination of the Company (provided 
such continuation, admission or dissolution and termination are in accordance with the terms of this Agreement); 
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15.1.4  Any instrument of conveyance or encumbrance with respect to the Contributed Property;  

15.1.5  This Agreement or any other instrument or document to include any special purpose entity 
or bankruptcy remote entity requirement imposed by the Lender; and 

15.1.6  Any and all other instruments as the Manager may deem necessary or desirable to effect 
the purposes of this Agreement and carry out fully its provisions, including, but not limited to, those in Sections 
7 and 17. 

15.2 Provision of Power of Attorney.  The special and limited power of attorney of the Manager: 

15.2.1  Is a special power of attorney coupled with the interest of the Manager in the Company, 
and its assets, is irrevocable, shall survive the death, incapacity, termination or dissolution of the granting 
Member, and is limited to those matters herein set forth; 

15.2.2  May be exercised by the Manager by and through one or more of the officers of the 
Manager, for each of the Members by the signature of the Manager acting as attorney-in-fact for the Members, 
together with a list of all Members executing such instrument by their attorney-in-fact or by such other method as 
may be required or requested in connection with the recording or filing of any instrument or other document so 
executed; and 

15.2.3  Shall survive an assignment by a Member of all or any portion of his or her Units except 
that, where the assignee of the Units owned by the Member has been approved by the Manager for admission to 
the Company as a Substituted Member, the special power of attorney shall survive such assignment for the sole 
purpose of enabling the Manager to execute, acknowledge and file any instrument or document necessary to 
effect such substitution to the fullest extent permitted by law. 

15.3 Notice to Members.  The Manager shall promptly furnish to a Member a copy of any amendment to 
this Agreement executed by the Manager pursuant to a power of attorney from the Member. 

16. Relationship of this Agreement to the Act.  Many of the terms of this Agreement are intended to alter or 
extend provisions of the Act as they may apply to the Company or the Members.  Any failure of this Agreement to 
mention or specify the relationship of such terms to provisions of the Act that may affect the scope or application of 
such terms shall not be construed to mean that any of such terms are not intended to be a provision of this Agreement 
authorized or permitted by the Act or which in whole or in part alters, extends or supplants provisions of the Act as 
may be allowed thereby.  

17. Amendment of Agreement. 

17.1 Admission of Member.  Amendments to this Agreement for the admission of any Member or 
Substituted Member shall not, if in accordance with the terms of this Agreement and the Loan Documents, require the 
consent of any Member. 

17.2 Amendments with Consent of Members.  Subject to the terms of Section 10.1 and the Certificate of 
Formation, in addition to any amendments otherwise authorized herein, this Agreement may be amended by the 
Manager with a Majority Vote of the Units; provided, however, that any amendment that would treat a specific 
Member less favorably than another Member (in application but not in effect), then such amendment shall require the 
vote of such adversely affected Member. 

17.3 Amendments Without Consent of the Members.  Subject to the terms of Section 10.1 and the 
Certificate of Formation, in addition to any amendment to this Agreement authorized pursuant to Section 7.3.11 or 
otherwise authorized herein, the Manager may amend this Agreement, without the consent of any of the Members, to 
(i) change the name and/or principal place of business of the Company, or (ii) decrease the rights and powers of the 
Manager (so long as such decrease does not impair the ability of the Manager to manage the Company and conduct its 
business and affairs); provided, however, that no amendment shall be adopted pursuant to this Section 17.3 unless the 
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adoption thereof (A) is for the benefit of or not adverse to the interests of the Members, (B) is not inconsistent with 
Section 7 or Section 10, and (C) does not affect the limited liability of the Members or the status of the Company as a 
partnership for federal income tax purposes.  Further, the Manager shall be allowed to amend this Agreement without 
the consent of any of the Members to comply with any terms or modifications required by any lender to make this 
Agreement comply with any special purpose entity requirements; provided, however, no such amendment shall be 
adverse to the interests of the Members. 

17.4 Execution and Recording of Amendments.  Any amendment to this Agreement shall be executed by 
the Manager, and by the Manager as attorney-in-fact for the Members pursuant to the power of attorney contained in 
Section 15.  After the execution of such amendment, the Manager shall also prepare and record or file any certificate or 
other document which may be required to be recorded or filed with respect to such amendment, either under the Act or 
under the laws of any other jurisdiction in which the Company holds any property or otherwise does business. 

18. Member Representations.  Each Member hereby represents and warrants to the Company, the Manager and 
all other Members that: 

18.1 Such Member has the power and authority to execute and comply with the terms and provisions 
hereof. 

18.2 Such Member’s interest in the Company has not and will not be registered under the Securities Act 
of 1933, as amended, or the securities laws of any state, and cannot be sold or transferred without compliance with the 
registration provisions of said Securities Act of 1933, as amended, and the applicable state securities laws, or 
compliance with the exemptions, if any, available thereunder.  Such Member understands that neither the Company 
nor the Manager or any other Member has any obligation or intention to register the Member interests under any 
federal or state securities act or law, or to file the reports to make public the information required by Rule 144 under 
the Securities Act of 1933, as amended. 

19. Miscellaneous. 

19.1 Counterparts.  This Agreement may be executed in several counterparts, and all so executed shall 
constitute one Agreement, binding on all of the parties hereto, notwithstanding that all of the parties are not signatory 
to the original or the same counterpart. 

19.2 Successors and Assigns.  The terms and provisions of this Agreement shall be binding upon and 
shall inure to the benefit of the successors and assigns of the respective Members. 

19.3 Severability.  In the event any sentence or Section of this Agreement is declared by a court of 
competent jurisdiction to be void, such sentence or Section shall be deemed severed from the remainder of this 
Agreement and the balance of this Agreement shall remain in full force and effect. 

19.4 Notices.  All notices under this Agreement shall be in writing and shall be given to the Member 
entitled thereto, by personal service or by mail, posted to the address maintained by the Company for such person or at 
such other address as he or she may specify in writing; provided, however, that in the event that any such Member does 
not respond to the personal service or mail as set forth above, that the Manager shall send out one additional notice by 
certified mail return receipt requested or by a delivery service that maintains records regarding their deliveries or 
attempted deliveries. 

19.5 Manager’s Address.  The address of the Manager is as follows:  

BR Axis West Springing Manager, LLC 
c/o Bluerock Real Estate, L.L.C. 
712 Fifth Avenue, 9th Floor 
New York, NY 10019 
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19.6 Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of 
the State of Delaware (without regard to its conflict of laws principles). 

19.7 Captions.  Section titles or captions contained in this Agreement are inserted only as a matter of 
convenience and reference.  Such titles and captions in no way define, limit, extend or describe the scope of this 
Agreement nor the intent of any provisions hereof. 

19.8 Gender.  Whenever required by the context hereof, the singular shall include the plural, and vice 
versa, the masculine gender shall include the feminine and neuter genders, and vice versa. 

19.9 Time.  Time is of the essence with respect to this Agreement. 

19.10 Additional Documents.  Each Member, upon the request of the Manager, shall perform any further 
acts and execute and deliver any documents that may be reasonably necessary to carry out the provisions of this 
Agreement, including, but not limited to, providing acknowledgment before a Notary Public of any signature made by 
a Member. 

19.11 Descriptions.  All descriptions referred to in this Agreement are expressly incorporated herein by 
reference as if set forth in full, whether or not attached hereto. 

19.12 Choice of Law and Venue.  Any action relating to or arising out of this Agreement shall be brought 
only in a court of competent jurisdiction located in the borough of Manhattan in New York County, New York, and in 
such action the substantive laws of the State of New York shall be applicable, without regard to any choice of laws 
principles.  Members hereby waive trial by jury in any action, proceeding or counterclaim brought by any of the parties 
hereto on any matters whatsoever arising out of or in any way connected with this Agreement, or in connection with 
any emergency statutory or any other statutory remedy. 

19.13 Partition.  The Members agree that the assets of the Company are not and will not be suitable for 
partition.  Accordingly, each of the Members hereby irrevocably waives any and all rights that he may have, or may 
obtain, to maintain any action for partition of any of the assets of the Company. 

19.14 Integrated and Binding Agreement.  This Agreement contains the entire understanding and 
agreement among the Members with respect to the subject matter hereof, and there are no other agreements, 
understandings, representations or warranties among the Members other than those set forth herein except the 
purchase agreement executed in connection with the purchase of Beneficial Interests in the Trust (the “Purchase 
Agreement”). This Agreement may be amended only as provided in this Agreement. 

19.15 Legal Counsel.  Each Member acknowledges and agrees that counsel representing the Company, the 
Manager and its Affiliates does not represent and shall not be deemed under the applicable codes of professional 
responsibility to have represented or to be representing any or all of the Members, other than the Manager, in any 
respect. In addition, each Member consents to the Manager hiring counsel for the Company that is also counsel to one 
or more of the Managers. 

19.16 Title to Company Property.  All property owned by the Company shall be owned by the Company as 
an entity and, insofar as permitted by applicable law, no Member shall have any ownership interest in any Company 
property in its individual name or right, and each Member’s Limited Liability Company Interest shall be personal 
property for all purposes.  As long as any obligation to the Lender is outstanding, nothing herein is intended to give 
any creditor of a Member any rights in the Member’s interest in the Company other than as an assignee of the 
Member’s interest in the Company and such creditor will have no direct claim to the assets of the Company. 

19.17 Conflict.  In the event of a conflict between the terms of this Agreement and the Certificate of 
Formation, the terms of the Certificate of Formation shall control. 
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19.18 Signature of the Members.  The Members hereby acknowledge and agree that by signing the 
Purchase Agreement they are also agreeing to be bound by the terms of this Agreement and that their signature hereto 
will not be required as of the Transfer Date. 

* * * * 

[Remainder of page intentionally left blank; signature page follows.] 
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IN WITNESS WHEREOF, the undersigned have set their hands to this Agreement as of the date set forth below. 

MANAGER: 
BR Axis West Springing Manager, LLC, 
a Delaware limited liability company 
 
 
By:   
Name_______________________________________ 
Title: _______________________________________ 
 
Date: ___________________  
 

 

INITIAL MEMBER: 
BR Axis West, DST, 
a Delaware statutory trust 
 
By:  BR Axis West DST Manager, LLC, 
 a Delaware limited liability company 
 Its: Manager 
 
By: _____________________________________ 
Its:  _____________________________________ 
 
Date: _______________  
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EXHIBIT A 
 

DEFINITIONS 

“Act” shall mean the Delaware Limited Liability Company Act, as the same may be amended from time to 
time. 

“Additional Capital Contributions” means those additional Capital Contributions which may be voluntarily 
given pursuant to Section 3.2 hereof. 

“Affiliate” shall mean (i) any person directly or indirectly controlling, controlled by or under common 
control with another person; (ii) a person owning or controlling ten percent (10%) or more of the outstanding voting 
securities of such other person; (iii) any officer, director or partner of such other person; and (iv) if such other person is 
an officer, director or partner, any company for which such person acts in any capacity.  The term “person” shall 
include any natural person, corporation, partnership, company, trust, unincorporated association or other legal entity. 

“Agreement” shall mean this Limited Liability Company Agreement, as amended from time to time. 

“Beneficial Interest” means a beneficial interest in the Trust, as such term is used in the Statutory Trust Act, 
all of which interests shall be either Class 1 Beneficial Interests (as defined in the Trust Agreement) or the Class 2 
Beneficial Interests (as defined in the Trust Agreement). 

“Beneficial Owner” means each person who, at the time of determination, holds a Beneficial Interest as 
reflected on the Ownership Records (as defined in the Trust Agreement) as of the Transfer Date. 

“Capital Contribution(s)” means, with respect to any Member, or all of the Members, all cash and properties 
contributed to the Company pursuant to Section 3.1.1 of this Agreement net of liabilities assumed or taken subject to 
by the Company. 

“Capital Expenditures” means expenditures for items that are capital in nature, including, but not limited to, 
tenant improvements, leasing commissions, and major repairs, made at the discretion of the Manager. 

“Cash from Operations” shall mean the net cash realized by the Company from all sources, including, but not 
limited to, the operations of the Company including the sale, financing, refinancing or other disposition of the 
Contributed Property, after payment of all cash expenditures of the Company, including, but not limited to, all 
operating expenses including all fees payable to the Manager or its Affiliates, all payments of principal and interest on 
indebtedness, and such reserves and retentions as the Manager reasonably determines to be necessary and desirable in 
connection with Company operations with its then existing assets and any anticipated acquisitions. 

“Certificate of Cancellation” shall mean the Certificate of Cancellation of the Company as filed with the 
Secretary of State of Delaware. 

“Certificate of Formation” shall mean the Certificate of Formation of the Company as filed with the Secretary 
of State of Delaware as the same may be amended or restated from time to time. 

“Code” shall mean the Internal Revenue Code of 1986, as amended, or corresponding provisions of 
subsequently enacted federal revenue laws. 

“Company” shall mean BR Axis West Springing, LLC. 

“Contributed Property” means all of the Trust’s right, title, and interest in and to the Real Estate, the Lease or 
Leases, as applicable, and any and all other property and assets (whether tangible or intangible) in which the Trust at 
any time has any right, title or interest, contributed by the Trust pursuant to the Transfer Distribution, and all of which 
are or will be acquired by the Company in connection with the formation of the Company. 

“Disposition Fee” shall have the meaning set forth in Section 6.1.  
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“Dissolution Event” shall mean with respect to the Manager one or more of the following: the death, insanity, 
withdrawal, retirement, resignation, expulsion, Event of Insolvency or dissolution (unless reconstituted by the 
Manager) of the Manager unless the Members consent to continue the business of the Company pursuant to Section 
14.1.4.  

“Distributable Cash” shall mean Cash from Operations and Capital Contributions determined by the 
Manager to be available for Distribution to the Members. 

“Distribution” shall refer to any money or other property transferred without consideration (other than 
repurchased Units) to Members with respect to their interests or Units in the Company, but shall not include any 
payments to the Manager pursuant to Section 6. 

“Economic Interest” shall mean an interest in the income, loss and Distributions of the Company but shall not 
include any right to vote or to participate in the management of the Company. 

“Event of Insolvency” shall occur when an order for relief against the Manager is entered under Chapter 7 of 
the federal bankruptcy law, or (A) the Manager: (1) makes a general assignment for the benefit of creditors, (2) files a 
voluntary petition under the federal bankruptcy law, (3) files a petition or answer seeking for that Manager a 
reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief under any statute, 
law or regulation, (4) files an answer or other pleading admitting or failing to contest the material allegations of a 
petition filed against the Manager in any proceeding of this nature, or (5) seeks, consents to, or acquiesces in the 
appointment of a trustee, receiver, or liquidator of that Manager or of all or a substantial part of that Manager’s 
properties, or (B) the expiration of sixty (60) days after either (1) the commencement of any proceeding against the 
Manager seeking reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief 
under any statute, law, or regulation, if the proceeding has not been dismissed, or (2) the appointment without the 
Manager’s consent or acquiescence of a trustee, receiver, or liquidator of the Manager or of all or any substantial part 
of the Manager’s properties, if the appointment has not been vacated or stayed (or if within sixty (60) days after the 
expiration of any such stay, the appointment is not vacated). 

“First Mortgage” means the first-priority Mortgage securing the First Mortgage Loan. 

“First Mortgage Loan” means the Lender’s mortgage loan in the original principal amount of approximately 
$38,400,000, secured by the First Mortgage and the First Mortgage Loan Documents. 

“First Mortgage Loan Documents” means, in connection with the First Mortgage Loan, the First Mortgage 
and all related assignment of leases and rents, and the other security instruments in or related to the Real Estate. 

“Initial Member” shall mean the Trust. 

“Lease” means that master lease agreement entered into between the Trust and BR Axis West Leaseco, LLC, 
together with all amendments, supplements and modifications thereto. 

“Lender” shall mean KeyBank National Association under the Federal National Mortgage Association 
Delegated Underwriting and Servicing program, together with its successors, assigns and transferees. 

“Limited Liability Company Interest” shall mean a Member’s entire interest in the Company including such 
Member’s Economic Interest and such voting and other rights and privileges that the Member may enjoy by being a 
Member. 

“Liquidation” means, in respect to the Company, the earlier of the date upon which the Company is 
terminated under Section 708(b)(1) of the Code or the date upon which the Company ceases to be a going concern 
(even though it may exist for purposes of winding up its affairs, paying its debts and distributing any remaining 
balance to its Members), and in respect to a Member, where the Company is not in Liquidation means the date upon 
which occurs the termination of the Member’s entire interest in the Company by means of a Distribution or the making 
of the last of a series of Distributions (whether or not made in more than one (1) year) to the Member by the Company. 

“Loan” shall mean the loan made by the Lender to the Trust and secured by a mortgage or deed of trust. 
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“Loan Documents” shall mean the First Mortgage Loan Documents and any other documents or agreements 
contemplated by any of the foregoing or otherwise required by Lender. 

“Majority Vote” shall mean the vote of more than fifty percent (50%) of the Units entitled to vote. Members 
shall be entitled to cast one vote for each Unit they own, and a fractional vote for each fractional Unit they own. All 
Units shall be deemed to have voted FOR the proposed action unless affirmatively cast AGAINST the proposed action 
in a timely manner, except that votes under Section 9.2.1, 9.2.2, and 9.2.5 shall require the actual and affirmative vote 
of more than 50% of the Units to pass the proposed action.  

“Manager” shall refer to BR Axis West Springing Manager, LLC, a Delaware limited liability company.  The 
term “Manager” shall also refer to any successor or additional Manager who is admitted to the Company as the 
Manager. 

“Master Lessee” shall refer to BR Axis West Leaseco, LLC, a Delaware limited liability company. 

“Member” or “Members” shall mean the persons listed on Exhibit B attached hereto. 

“Member Dissolution” shall have the meaning set forth in Section 14.1. 

“Mortgage” means any mortgage and security agreement or deed of trust and security agreement, as the case 
may be, encumbering the Property as security for the Loan. 

“Offered Units” means Units, or portion thereof, that are being offered for sale pursuant to a Third-Party 
Offer.  

“Offerees” means, with respect to a Third-Party Offer, the Manager and each Member other than the Selling 
Member. 

“Organization Expenses” shall mean all expenses incurred in connection with the organization and formation 
of the Company, including but not limited to legal and accounting fees, tax planning fees, promotional fees or 
expenses, filing and recording fees and other costs or expenses incurred in connection therewith. 

“Partnership Representative” means the “partnership representative,” as said term is used in section 6223(a) 
of the Code.  The Partnership Representative shall be the Manager until such time as a new Partnership Representative 
is selected by the Company. 

“Prime Rate” shall mean the reference rate announced from time-to-time by the Wall Street Journal, and 
changes in the Prime Rate shall be deemed to occur on the date that changes in such rate are announced. 

 “Property” shall mean the property known as “Axis West” is a Class A, midrise luxury apartment 
community consisting of 268 units located at 6820 Axis West Circle, Orlando, Orange County, Florida 32821. 

“Records of Ownership” means the records maintained by the Manager indicating from time to time the name, 
mailing address, and the number of Units of each Member, and shall be revised by the Manager contemporaneously to 
reflect the issuance of additional Units in accordance with this Agreement, changes in mailing addresses, or other 
changes. 

“Substituted Member” shall mean any person admitted as a substituted Member pursuant to this Agreement. 

“Tax Payment” shall have the meaning set forth in Section 4.6.1. 

“Third-Party Offer” means an offer to purchase all or a portion of a Member’s Units, a controlling ownership 
interest in the Member selling such Units (the “Selling Member”) or any right to control the Selling Member that (i) is 
for a specified price and stated terms, (ii) is made by a Person, identified therein by name and address and (iii) contains 
all terms and conditions of the proposed purchase and sale thereof. 

“Transfer Date” shall mean the date the Contributed Property is contributed to the Company pursuant to 
Section 9.2 of the Trust Agreement. 
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“Trust” means BR Axis West, DST, that certain Delaware statutory trust formed by and in accordance with, 
and governed by, the Trust Agreement. 

“Trust Agreement” means that certain Amended and Restated Trust Agreement dated as of May 10, 2018 by 
and among BR Axis West Investment Co, LLC, as Depositor, BR Axis West DST Manager, LLC, as Manager, 
Delaware Trust Company (“DTC”), as Trustee, and certain Beneficial Owners holding a Beneficial Interest in the 
Trust. 

“Trust Estate” means all of the Trust’s right, title, and interest in and to the Property, the Lease and any and 
all other property and assets (whether tangible or intangible) in which the Trust at any time has any right, title or 
interest, held by the Trust prior to the Transfer Distribution. 

“Trustee” means the person serving, at the time of determination, as the trustee under the Trust. 

“Unit” shall represent an interest in the Company entitling the owner of the Unit if admitted as a Member or 
Manager to the respective voting and other rights afforded to a Member holding a Unit, and affording to such 
Member’s share in income, loss and Distributions as provided for in this Agreement.  The Units shall consist of ten 
thousand (10,000) Units held by the Members. 

 
 

[Remainder of page intentionally left blank] 
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EXHIBIT B 
 

MEMBERS 

(prior Beneficial Owners under the Trust Agreement) 

Name Address Percentage Interest in the 
Trust  

Number of Units  

    

[Members]  [____]% [____] Units 
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EXHIBIT C 
 

PROPERTY 
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EXHIBIT G 
 

FORM OF CONVERSION NOTICE 

 
BR Axis West Investment Co, LLC (the “Depositor”), as the sole Class 2 Beneficial Owner and the sole 

holder of the Class 2 Beneficial Ownership Certificates in BR Axis West, DST (the “Trust”), hereby provides a 
Conversion Notice pursuant to Section 6.12 of the Amended and Restated Trust Agreement dated as of May 10, 2018. 
 
Date: ____________, 2018 
 

BR Axis West Investment Co, LLC, a Delaware limited 
liability company 

By: Bluerock Real Estate Holdings, LLC, its Manager 

 

By:      
Name:      
Title:      
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EXHIBIT C 
PROPERTY MANAGEMENT AGREEMENT  
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PROPERTY MANAGEMENT AGREEMENT 

BETWEEN 

BR AXIS WEST LEASECO, LLC, a Delaware limited Liability Company  

AND 

BLUEROCK PROPERTY MANAGEMENT, LLC, a Michigan Limited Liability Company 

DATED AS OF MAY 10, 2018
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PROPERTY MANAGEMENT AGREEMENT 

 
THIS PROPERTY MANAGEMENT AGREEMENT (the “Agreement”) made this 10th day of May, 2018, 

by and between BR Axis West Leaseco, LLC, a Delaware limited liability company (“Master Lessee”) and Bluerock 
Property Management, LLC, a Michigan limited liability company (“Property Manager”). 
  

This Agreement covers the apartment project referred to as the “Project” in that certain Master Lease (the 
“Master Lease”), dated May 10, 2018, between BR Axis West, DST, a Delaware Statutory Trust (“Landlord”) as 
landlord and Master Lessee as tenant (such apartment project, for purposes of this Agreement, the “Property”).  
Capitalized terms used without definition herein will have the meanings set forth in the Master Lease. 

Master Lessee desires to employ Property Manager in the management and operation of the Property by 
turning over to Property Manager the operation, direction, management and supervision of the Property, subject to and 
in accordance with the terms and conditions set forth in this Agreement, and Property Manager desires to assume such 
duties upon the terms and conditions set forth in this Agreement. 

AGREEMENT 

NOW, THEREFORE, in consideration of the premises and the mutual promises and covenants herein 
contained, and for other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, Master Lessee and Property Manager agree as follows: 

ARTICLE I  
APPOINTMENT 

Master Lessee hereby grants to Property Manager, as an independent contractor, the sole and exclusive right 
to manage and operate the Property, subject to the terms and provisions of this Agreement.  During the term of this 
Agreement, Master Lessee shall not participate in the day-to-day operation of the Property and shall at no time directly 
order or instruct any employees or other personnel engaged in the day-to-day management and operation of the 
Property.  The foregoing shall not restrict the right of Master Lessee to direct any questions, orders or instructions 
regarding operations of the Property to the Property Manager. 

ARTICLE II  
TERM OF AGREEMENT 

2.1 Term. Subject to Sections 2.2 and 2.3 hereof, the initial term of this Agreement shall be twelve (12) months, 
but it will be automatically renewed thereafter for successive one-year terms unless terminated by one of the parties in 
writing prior to the expiration of the then-pending term (the “Term”). 

2.2 Effect of Expiration or Termination. Any expiration or termination of this Agreement shall in no way affect 
or impair any rights or obligations which have accrued to either party pursuant to this Agreement prior to such 
expiration or termination, including, without limitation, the rights of Property Manager to receive payments provided 
for hereunder, without set-off, recoupment or similar withholding of payment by Master Lessee.  In the event of any 
termination of this Agreement, Property Manager shall use commercially reasonable efforts to effect an orderly 
transition of the management and operation of the Property to Master Lessee or an agent designated by Master Lessee 
and to cooperate with Master Lessee or such agent. 

Upon any termination or expiration of this Agreement, and provided all payments due Property Manager have 
been paid in full, including the Termination Fee if applicable, Property Manager shall: 

2.2.1 account for and deliver to Master Lessee all receipts, charges and income from the Property 
(including, without limitation, tenant security deposits) and other monies of Master Lessee in 
Property Manager’s actual possession or control; 
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2.2.2 deliver to Master Lessee any monies due Master Lessee under this Agreement received after such 
termination; 

 
2.2.3 deliver to Master Lessee, or to such other person as Master Lessee shall designate, all materials, 

supplies, equipment, keys, contracts, documents, books and records (including, without limitation, 
accounts payable, financial records and accounting records) pertaining to this Agreement and/or the 
Property; 

 
2.2.4 assign any then-existing contracts and permits in the name of Property Manager, as agent for Master 

Lessee, relating to the Property to Master Lessee or to such party as Master Lessee shall designate; 
 
2.2.5 within forty-five (45) days after the effective date of expiration or termination of this Agreement, 

cause to be furnished to Master Lessee a statement similar in form and content to its monthly 
statement covering the period from the date of the last such previous statement to the date of the 
termination of this Agreement; and 

 
2.2.6 Within ninety (90) days following expiration or termination, Property Manager shall deliver to 

Master Lessee a final accounting, in writing, with respect to the operations of the Property.  
Subsections 2.2.5 and 2.2.6 shall survive the expiration or termination of this Agreement. 

 
2.3 Assumption of Obligations.  Upon the termination of this Agreement, Master Lessee shall assume the 

obligations of any contract executed, and the responsibility for payment of all unpaid bills incurred, by Property 
Manager in accordance with this Agreement for and on behalf of Master Lessee. 

2.4 Termination Fee.  In the event this Agreement is terminated other than through the expiration of the Term 
hereof, by the action of the Master Lessee or the Master Lessee’s default hereunder, Master Lessee shall pay to 
Property Manager a termination fee in an amount equal to the Management Fee, including the Bell Asset Management 
Fee, if applicable, that would accrue from and after the date upon which termination shall become effective, over the 
remainder of the stated term of this Agreement (the “Termination Fee”).  For this purpose, the monthly Management 
Fee, including the Bell Asset Management Fee, if applicable, for the remainder of the stated term shall be presumed to 
be the same as that of the last month prior to termination.  Property Manager acknowledges that its right to payment of 
a Termination Fee is personal to the Master Lessee and does not extend to any obligations Master Lessee may have to 
the Landlord under the Master Lease or to any Secured Party (as hereafter defined), and that such Termination Fee is 
subordinate to any obligations Master Lessee may have to such Secured Party or under the Security Documents (as 
hereafter defined). 

ARTICLE 3 
MANAGEMENT 

 
3.1 General Management Duties.  Subject to the availability of funds provided under the Budget (as defined in 

Section 3.3 hereof) and in the Operating Account (as defined in Section 5.1 hereof), Property Manager shall manage 
and operate the Property in a manner consistent with the management and operation of comparable properties in 
Orlando, Florida, shall provide such services as are customarily provided by a manager of properties of comparable 
class and standing, and shall consult with Master Lessee and keep Master Lessee advised as to all material or 
extraordinary matters and decisions affecting the Property.  Specifically, Property Manager shall perform, without 
limitation the following services and duties for Master Lessee in a faithful, diligent and efficient manner: 
 

3.1.1 Maintain businesslike relations with residents of the Property whose service requests shall be 
received, considered, and recorded in systematic fashion in order to show the action taken with 
respect to each request.  Complaints of a serious nature shall, after thorough investigation, be 
reported to Master Lessee with appropriate recommendations for addressing such complaints; 
 

3.1.2 Use good faith efforts to collect all rents and other sums and charges due from residents, 
sub-residents, licensees, and concessionaires of the Property and all other receipts, if any, derived 
from the operation of the Property; 
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3.1.3 Prepare or cause to be prepared for execution and filing by Master Lessee all forms, reports, and 
returns, if any, required by all federal, state, or local laws in connection with unemployment 
insurance, workmen’s compensation insurance, disability benefits, Social Security, and other 
similar taxes now in effect or hereafter imposed, and also any other requirements relating to the 
employment of personnel for the Property Manager; however, Property Manager shall not be 
obligated to prepare any of Master Lessee’s local, state, or federal income tax returns; 

3.1.4 Subject to the limitations of the approved Budget adopted pursuant to Section 3.3 hereof, pay prior 
to delinquency all real estate taxes, personal property taxes, and assessments levied against the 
Property, or any part thereof; and 

3.1.5 Subject to the limitations of the approved Budget adopted pursuant to Section 3.3 hereof, perform 
such other acts as are reasonable, necessary, and proper in the discharge of its duties under this 
Agreement. 

3.2 Leasing. 

3.2.1 Exclusive Agency.  Property Manager shall be the sole rental agent for the Property, and Master 
Lessee may not employ any outside rental agent or broker without the prior written consent of 
Property Manager.  The Property Manager shall exercise commercially reasonable efforts to obtain 
and keep financially responsible tenants of the Property.  All inquiries concerning any leases or 
renewals or agreements for the rental of any tenant space in the Property shall be referred to 
Property Manager.  The Property Manager shall conduct and coordinate the negotiation and 
execution and delivery of leases and renewals, modifications, and cancellations thereof.  All leases 
are to be prepared by Property Manager in accordance with the standard form lease established by 
Property Manager and approved by Master Lessee.  Property Manager may execute tenant leases on 
behalf of Master Lessee in the ordinary course of business on the standard lease forms approved by 
Master Lessee for the Property.  Leases and other agreements with tenants shall be executed and 
delivered by the Property Manager as agent of Master Lessee.  All other leases shall be subject to the 
prior specific written approval of Master Lessee.   

3.2.2 Advertising; Promotion.  Master Lessee agrees that Property Manager may use the services of any 
third-party rental or leasing agency, including any apartment locator services in the area where the 
Property is located, and the fees payable for such services shall be expenses of Master Lessee, 
payable out of the Operating Account for the Property.  The Property Manager may also prepare and 
use at Master Lessee’s expense reasonable advertising plans and promotional material to further 
rentals.  Property Manager shall not use Master Lessee’s name in any advertising or promotional 
material without Master Lessee’s prior written approval.   

3.3 Budget. 

3.3.1 Budget Approval Process.  Property Manager shall submit for approval of Master Lessee not later 
than 30 days after the date of this Agreement a proposed detailed, written estimate or projection of 
all receipts and expenditures for the operation of the Property for first full or partial Fiscal Year (as 
hereinafter defined), including, without limitation, all estimated rentals and all estimated repairs, 
maintenance and capital projects (the “Budget”) for such Fiscal Year.  In addition, Property 
Manager shall submit a Budget for the ensuing Fiscal Year for the approval of Master Lessee not 
later than thirty (30) days prior to the expiration of the Fiscal Year immediately preceding the Fiscal 
Year to which such Budget relates.  A “Fiscal Year” is a calendar year, all or part of which falls 
within the term of this Agreement.  In the event Master Lessee, in Master Lessee’s sole judgment, 
disapproves of any proposed Budget submitted by Property Manager, Master Lessee shall give 
Property Manager written notice of the line items that have been disapproved, in which event 
Property Manager and Master Lessee shall work in good faith to establish amounts for such line 
items not approved.  Until Master Lessee has approved the revised Budget, Property Manager may 
(i) pay the Management Fee (as hereinafter defined) and all expenses relating to taxes, insurance and 
utilities, (ii) operate pursuant to those portions of the Budget which have been approved, and (iii) 
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with respect to line items that have not been approved, continue to operate pursuant to the 
corresponding line items in the last approved Budget.  In the absence of any written notice from 
Master Lessee of disapproval within thirty (30) days after delivery of the proposed Budget to Master 
Lessee, the proposed Budget shall be deemed to have been approved by Master Lessee. 

3.3.2 Payment of Budgeted Expenses.  Property Manager shall have the right to pay all expenses 
according to the approved Budget, including the Management Fee.  Notwithstanding any other 
provision in this Agreement, without the prior written consent of Master Lessee, Property Manager 
shall not incur or permit to be incurred expenses under this Agreement (excluding only utility 
expenses, general real estate taxes, insurance premiums, financing costs and emergency expenses) 
that exceed ten percent (10%) of the applicable line item in the Budget.  Property Manager shall 
promptly notify Master Lessee whenever Property Manager determines that the Budget or any line 
item in the Budget is insufficient to cover the expenses of operating the Property or the applicable 
expense category. 

3.4 Reimbursable Costs. All costs incurred by Property Manager in the performance of its duties under this 
Agreement that are in accordance with the approved Budget, including, but not limited to, postage, copying, courier 
charges, bank charges, long distance telephone and other such costs as would normally be incurred in the operation of 
the Property at both the Property and corporate offices shall be reimbursed by Master Lessee, in addition to the 
Management Fee and other payments due hereunder. 

3.5 Property Personnel. Property Manager may, at Master Lessee’s expense and in accordance with the 
approved Budget, either itself or through an entity (hereinafter referred to as the “PM Entity”) wholly owned by 
Property Manager, hire, employ, supervise and discharge all employees required in connection with the operation 
and management of the Property.  Property Manager or the PM Entity, as the case may be, shall provide and maintain, 
at Master Lessee’s expense, so long as this Agreement is in force, workmen’s compensation insurance in full 
compliance with all applicable state and federal laws and regulations. 

Employees of the Property Manager or the PM Entity, as the case may be, may include the following: 

3.5.1 Property Manager.  A full-time person who is experienced in the administration and operation of 
apartment complexes of the size, character, and quality of the Property; 

3.5.2 Others.  Such other personnel to manage, operate and maintain the Property, including, but not 
limited to, an assistant property manager, leasing consultant, maintenance manager, administrative 
personnel, accounting personnel, grounds keepers, janitorial and custodial persons, and courtesy 
personnel, as Property Manager reasonably deems necessary or consistent with the level of service 
provided by other similar properties.  All such personnel shall, except to the extent provided in the 
approved Budget, spend 100% of their work time on the operation and maintenance of the Property. 

3.6 Contracts and Supplies. Property Manager shall, at Master Lessee’s expense, at the lowest cost as in its 
judgment is consistent with good quality, workmanship and service standards, enter into contracts in its own name as 
agent for Master Lessee for the furnishing to the Property of required utility services, heating and air-conditioning 
services and other maintenance, pest control, and any other services and concessions which are reasonably required in 
connection with the maintenance and operation of the Property; provided, however, (i) that any contracts entered into 
by Property Manager, whenever practicable, shall be terminable at Property Manager’s or Master Lessee’s sole 
discretion within thirty (30) days by written notice unless Property Manager receives the prior written consent of 
Master Lessee to the contrary, (ii) if the amount payable monthly or for any given month pursuant to such contract 
exceeds $10,000, Property Manager shall obtain Master Lessee’s written approval thereof prior to entering into such 
contract (such approval shall be deemed granted if not disapproved in writing by Master Lessee within five (5) days of 
Property Manager’s request for approval) and (iii) if the contract is with an affiliate the relationship must be disclosed 
to the Master Lessee and the terms must be as favorable as those that would be obtained if the transaction were at arm’s 
length.  Each of such contracts shall state that Property Manager is acting as a special limited agent of Master Lessee 
having only the express powers that are delegated and authorized pursuant to this Agreement.  When taking bids, 
Property Manager shall use all reasonable efforts to secure for and credit to Master Lessee, any discounts, 
commissions or rebates obtainable as a result of such purchases or services.  Property Manager shall use all reasonable 
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efforts to make purchases and (where necessary or desirable) let bids for necessary labor and materials at the lowest 
possible cost as in its judgment is consistent with good quality, workmanship and service standards.  In addition, 
Property Manager shall use reasonable efforts to purchase goods and services through Property Manager’s or, if so 
directed by Master Lessee, Master Lessee’s national purchasing agreements, where applicable. 

3.7 Right to Subcontract Property Management Functions.  Notwithstanding any other provision hereof, 
Property Manager may subcontract all day-to-day, on-site management, leasing and related functions for the Property 
to a third-party sub-manager (the “Property Sub-Manager”), which will be paid a market-rate monthly fee as specified 
in Section 4.1 hereof.  Initially, the Property Sub-Manager shall be Bell Partners Inc. 

3.8 Alterations, Repairs and Maintenance. 

3.8.1 Budgeted Repairs/Emergency Repairs.  Property Manager shall, at Master Lessee’s expense, 
perform or cause to be performed all necessary or desirable repairs, maintenance, cleaning, painting 
and decorating, alterations, replacements and improvements in and to the Property as are 
customarily made by property managers in the operation of properties of the kind, size and quality 
of the Property; provided, however, that no unbudgeted alterations, additions or improvements 
involving a fundamental change in the character of the Property or constituting a major new 
construction program shall be made without the prior written approval of Master Lessee.  In addition, 
no unbudgeted expenditure in excess of $25,000 per item or a total of $75,000 in any Fiscal Year 
shall be made for such purposes without the prior written approval of Master Lessee.  However, 
emergency repairs involving manifest danger to life or property, or immediately necessary for the 
preservation or the safety of the Property, or for the safety of the residents of the Property, or 
required to avoid the suspension of any necessary service to the Property, or required by any judicial 
or governmental authority having jurisdiction, may be made by the Property Manager without prior 
approval and regardless of the cost limitations imposed by this Section 3.8.1.  Property Manager 
shall as soon as practicable give written notice to Master Lessee of any such emergency repairs for 
which prior approval is not required. 

3.8.2 Capital Improvements.  In accordance with the terms of the approved Budget or upon written 
request and/or approval of Master Lessee, Property Manager shall, from time to time during the 
term hereof, at Master Lessee’s expense, supervise the performance of all required capital 
improvements, replacements or repairs to the Property but nothing herein shall be deemed to require 
Property Manager to serve as a construction manager or general contractor for such improvements 
or repairs or replacements nor shall Property Manager have any responsibility for any of the work 
performed in connection with such improvements or repairs or replacements.  If Property Manager 
is required to perform extraordinary services in connection with such improvements, repairs or 
replacements, Property Manager shall be entitled to a capital improvement management fee to be 
negotiated in good faith by the parties hereto at such time. 

3.8.3 Defects and Warranties.  Property Manager shall give Master Lessee written notice of any material 
defect, casualty or a taking in or of the Property and all parts thereof known to Property Manager 
promptly after any of the foregoing comes to Property Manager’s attention, including, without 
limitation, material defects in the roof, foundation or walls of the Property or in the sewer, water, 
electrical, structural, plumbing, heating, ventilation or air conditioning systems.  Property Manager 
shall make periodic visual inspections of the Property consistent with its on-site employees’ 
expertise. 

3.9 Licenses and Permits.  Property Manager shall, at Master Lessee’s expense, obtain and maintain in the 
name of Master Lessee all licenses and permits required of Master Lessee or Property Manager in connection with the 
management and operation of the Property.  Master Lessee agrees to execute and deliver any and all applications and 
other documents and to otherwise cooperate with Property Manager in applying for, obtaining and maintaining such 
licenses and permits. 
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3.10 Compliance with Laws.  Property Manager shall comply with all applicable laws, regulations and 
requirements of any federal, state or municipal government having jurisdiction with respect to the maintenance or 
operation of the Property by Property Manager in accordance with its obligations under this Agreement. 

3.11 Legal Proceedings.  Property Manager may, to the extent permitted by law, terminate a lease, lock out a 
tenant, and institute proceedings for recovery of possession, in the ordinary course of business, without the prior 
written approval of Master Lessee.  Property Manager may institute suit for rent or damages against a tenant without 
the prior written approval of Master Lessee.  All such suits or proceedings shall, to the extent permitted by law, be 
brought in the name of Property Manager, as agent for Master Lessee, and shall be handled as determined by Property 
Manager.  Master Lessee shall pay all expenses incurred by Property Manager, including, but not limited to, 
reasonable attorney’s fees and any liability, fines, penalties or the like, in connection with any claim, proceeding, or 
suit involving an action against a tenant or an alleged violation by the Property Manager or Master Lessee, or both, of 
any law pertaining to fair employment, fair credit reporting, environmental protection, rent control, taxes, or fair 
housing, including, but not limited to, any law prohibiting or making illegal discrimination on the basis of race, sex, 
family status, creed, color, religion, national origin, or mental or physical handicap; provided, however, that Master 
Lessee shall not be responsible to Property Manager for any such expenses in the event Property Manager is finally 
adjudged to have violated any such law.  Nothing contained in this Agreement shall obligate Property Manager to 
employ legal counsel to represent Master Lessee in any such proceeding or suit.  Master Lessee shall pay reasonable 
expenses incurred by Property Manager in obtaining legal advice required in Property Manager’s reasonable 
discretion. 

3.12 Inventory.  Property Manager shall maintain a current inventory of all equipment supplies, furnishings, 
furniture and all other items of personal property now or hereafter owned by Master Lessee and located upon or used, 
or useful for, or necessary or adapted for the operation of the Property. 

3.13 Signs.  Master Lessee agrees to allow Property Manager to place one or more signs on or about the 
Property stating that Property Manager is the management and leasing agent for the Property.  All such signs and 
locations thereof shall be subject to Master Lessee’s prior approval, not to be unreasonably withheld. 

3.14 Property Manager’s Offices.  Master Lessee shall provide to Property Manager, at Master Lessee’s 
expense, an office in the Property of a size and in a location appropriate for the conduct of Property Manager’s duties 
under this Agreement. 

3.15 Limitation of Liability.  Property Manager assumes no liability whatsoever for any acts or omissions of 
Master Lessee, or any previous owners or Master Lessees of the Property, or any previous management or other agent 
of either (other than Property Manager and affiliates of Property Manager).  Property Manager assumes no liability for 
any failure of, or default by, any tenant in the payment of any rent or other charges due Master Lessee or in the 
performance of any obligations owed by any tenant to Master Lessee pursuant to any lease or otherwise.  Except to the 
extent resulting from the gross negligence or willful act or omission of Property Manager, Property Manager assumes 
no liability for any violations of environmental or other regulations which may occur during the period this Agreement 
is in effect.  Any such regulatory violations or hazards discovered by Property Manager shall be brought to the 
attention of Master Lessee in writing. 

ARTICLE 4 
FEES 

4.1 Management Fee.  As consideration for the performance by Property Manager of its service under this 
Agreement, Master Lessee agrees to pay to Property Manager for each month during the term of this Agreement a 
monthly property management fee based on the Gross Receipts for such month (the “Management Fee”).  The 
Management Fee payable to Property Manager shall be equal to the amount of the Property Sub-Manager’s Fee. The 
Property Sub-Manager shall be paid a market rate monthly fee based on the Gross Receipts for such month (the 
“Property Sub-Manager Fee”).  Thus, all Management Fees shall be payable to Property Manager, from which the 
Property Manager shall be responsible to pay Property Sub-Manager the Property Sub-Manager Fee.  During the first 
year of this Agreement, the Property Sub-Manager Fee shall equal two and one-half percent (2.5%) of the monthly 
Gross Receipts.  Beginning in the second year of this Agreement, but only if Property Manager’s subcontract with Bell 
Partners, Inc. is renewed for each such subsequent year, Master Lessee shall pay to Property Manager, and Property 
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Manager shall in turn pay to Property Sub-Manager, an asset management fee in the amount of one quarter of one 
percent (0.25%) of the monthly Gross Receipts (the “Bell Asset Management Fee”), and in such event Master Lessee 
agrees that the Management Fee shall be increased to include both the Bell Asset Management Fee and the Property 
Sub-Manager Fee; provided however, (a) Master Lessee’s obligation to pay the Bell Asset Management Fee to 
Property Manager, and Property Manager’s obligation to pay the Bell Asset Management Fee to Property 
Sub-Manager, shall be subject and subordinate to Property Manager’s payment of all operating expenses (excluding 
the Management Fee), monthly principal, interest, escrows, insurance, reserves and other required items or charges 
due under the Loan Documents (as hereinafter defined), (b) after Property Manager has notice of or acquires actual 
knowledge of an “Event of Default” (as such term is defined in the Loan Documents) under the Loan Documents (a 
“Loan Default Notice”), Master Lessee’s obligation to pay the Bell Asset Management Fee to Property Manager, and 
Property Manager’s obligation to pay the Bell Asset Management Fee to Property Sub-Manager, shall be suspended, 
(c) if and after such Event of Default has been cured, pursuant to any relevant cure period and upon confirmation of 
such cure by the Landlord’s lender (“Lender”), Master Lessee’s obligation to pay the Bell Asset Management Fee to 
Property Manager, and Property Manager’s obligation to pay the Bell Asset Management Fee to Property 
Sub-Manager, including any portion thereof which was not paid during the period of suspension, shall resume, and (d) 
to the extent that Property Manager receives payment of the Bell Asset Management Fee after receipt of a Loan 
Default Notice, Property Manager will receive and hold such payment in trust for Lender, to be applied to amounts due 
under the Loan Documents.   

The Property Manager will enter into a written contract with its Property Sub-Manager, through which the 
Property Manager may delegate some or all of its duties under this Agreement. 

The term “Gross Receipts” shall mean the entire amount of all receipts, determined on a cash basis, from (a) 
tenant rentals, parking rent and other charges collected pursuant to tenant leases for each month during the term 
hereof; provided, however, that there shall be excluded from tenant rentals any refundable tenant security deposits 
(except as provided below); (b) income from the operation of the Project, including but not limited to (to the extent of 
the excess over the amounts paid by Owner to the applicable provider of the associated service) utility reimbursements, 
cable television, telephone, internet access, security monitoring, laundry and vending machines; (c) cleaning, tenant 
security and damage deposits forfeited by tenants in such period; (d) proceeds from rental interruption insurance; and 
(g) any other sums and charges collected in connection with termination of the tenant leases.  Gross Receipts do not 
include the proceeds of (i) any sale, exchange, refinancing, condemnation, or other disposition of all or any part of the 
Project, (ii) any loans to the Owner whether or not secured by all or any part of the Project, (iii) any capital 
contributions to the Owner, (iv) any insurance (other than rental interruption insurance) maintained with regard to the 
Project, (v) proceeds of casualty insurance or damage claims as a result of damage or loss to the Project,  (vi) 
condemnation awards received pursuant to a government taking of all or any portion of the Project, (vii) lump sum 
upfront and/or recurring payments  paid by ancillary income providers (e.g. laundry, cable, antenna); (viii) revenue 
generated from contracts negotiated by owner and managed by Owner or a third party; and (ix) tenant rentals and 
income from the operation of  non-residential retail and/or commercial lease(s) (retail space revenue and management 
fee to be negotiated in an additional exhibit if applicable).The Master Lessee hereby acknowledges that the 
Management Fee is fair and reasonable for the services to be performed by Property Manager under this Agreement.  

4.2 Payment of Management Fee.  Provided that Property Manager is not in default under this Agreement, 
Property Manager shall be entitled to pay itself the monthly Management Fee from the bank accounts referred to in 
Section 5.1 hereof. 

4.3 Asset Management Fee. Provided that Property Manager is not in default under this Agreement, Property 
Manager shall be entitled to pay itself an asset management fee from the bank accounts referred to in Section 5.1 
hereof (the “Asset Management Fee”), which Asset Management Fee is separate and apart from, and in addition to, the 
Bell Asset Management fee described in Section 4.1 above.  The annual Asset Management Fee will be equal to 
$125,700 (0.20% of the original contract purchase price of $62,850,000.00), pro-rated for 2018, and paid monthly in 
arrears.  The Asset Management Fee for 2019 and subsequent years will be paid on a pro rata basis, monthly in arrears, 
and if this Agreement terminates during any calendar year, shall be pro-rated for any such partial year. Property 
Manager may decide, in its sole discretion, to be paid an amount less than the total amount of the Asset Management 
Fee to which it is entitled under this Agreement, and any excess amount that is not paid may, in Property Manager’s 
sole discretion, be deferred or accrued, without interest, to be paid at a later point in time.  Any deferred and accrued 
Asset Management Fees shall be due and payable in full upon a disposition of the Property. 
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4.4 Additional Compensation.  In addition to the compensation provided to the Property Manager in this 
Section 4, Property Manager shall be entitled to compensation for such specific additional services as may be agreed 
upon, including, without limitation, adjustment of fire claims, condemnation claims and construction services beyond 
the normal course of business.  

ARTICLE 5 
PROCEDURE FOR 

HANDLING RECEIPTS 
 

5.1 Receipts and Disbursements. All monies received by Property Manager for or on behalf of Master Lessee 
in connection with the operation or management of the Property shall be promptly deposited by Property Manager in a 
bank account or accounts established by Property Manager (collectively, the “Operating Account”).  Property 
Manager shall withdraw and pay from the Operating Account such amounts at such times as the same are required in 
connection with the management and operation of the Property in accordance with the provisions of this Agreement.  
All monies in the Operating Account are the property of Master Lessee, to be held by Property Manager in trust for 
Master Lessee in an account designated as “Agent for Master Lessee” and disbursed in accordance with this 
Agreement.  A separate account for tenant security deposits shall be established if required by applicable law or 
Master Lessee. 

5.2 Authorized Signatories. Designated officers and representatives of Property Manager shall be authorized 
signatories on the Operating Account and shall have authority to make withdrawals from the Operating Account, 
subject to the terms of this Agreement.  Property Manager shall maintain insurance under a policy acceptable to 
Master Lessee for employee errors, omissions and fidelity coverage (covering, without limitation, losses due to theft 
or embezzlement) for not less than $1,000,000 per occurrence and crime coverage for not less than $1,000,000 per 
occurrence.  Any changes in such insurance must be approved by Master Lessee. 

ARTICLE 6 
ACCOUNTING 

6.1 Books and Records.  Property Manager shall maintain on a modified cash basis at the corporate office of 
Property Manager, a comprehensive system of office records, books and accounts pertaining to the Property.  On 
forty-eight (48) hours’ prior written notice to Property Manager, all books and records relating to the Property shall be 
available for examination and copying by Master Lessee and its agents, accountants and attorneys during regular 
business hours.  Property Manager shall preserve all records, books and accounts for the period required by applicable 
law and at the end of such period shall deliver or make available to Master Lessee such records.  All such records 
(including, without limitation, rent rolls and other revenue reports, accounts payable, financial statements, and related 
accounting records) shall, at all times, be the property of Master Lessee. 

6.2 Periodic Statements; Audits. 

6.2.1 Monthly Statements.  On or before the twenty-fifth (25th) day of each calendar month, Property 
Manager shall deliver or cause to be delivered to Master Lessee (i) reports for the prior calendar 
month and for the fiscal year-to-date, and (ii) such other reports as Master Lessee may reasonably 
request. 

6.2.2 Audit.  In the event that Master Lessee requires an audit, it will be at Master Lessee’s expense.  
The Property Manager shall reasonably cooperate with the auditors. 

6.2.3 Other Statements.  Master Lessee may request, and Property Manager shall provide, such weekly, 
monthly, quarterly and/or annual leasing and management reports that relate to the operations of 
the Property as Master Lessee may reasonably request in writing. 



 

 -C10- 

ARTICLE 7 
INSURANCE 

7.1 Insurance and Indemnities. 

7.1.1 Coverages.  Property Manager shall, at its own expense, procure and keep in effect during the 
term of this Agreement, Property and Casualty Insurance and general liability insurance with 
limits as required by the Master Lease, which insurance shall be primary in all instances.  Master 
Lessee shall be included as a party to be given copies of all notices under the liability insurance 
policies.  Master Lessee will be covered as an additional insured in the general liability insurance 
policies maintained with respect to the Property. 

Property Manager will provide the Master Lessee with certificates of insurance or other 
satisfactory documentation, which evidence that the insurance required under this Agreement is in 
full force and effect at all times.  All policies required under this Agreement must be endorsed to 
provide that thirty (30) days’ advance notice of cancellation (ten (10) days’ advance notice for 
non-payment of premium) or material change will be given to Master Lessee.  All insurance 
required hereunder shall: (i) be written with companies acceptable to Master Lessee, which 
companies shall be licensed to do business in the state in which the Property is located, and (ii) 
include a clause providing that the insurer waives all rights of subrogation against Master Lessee 
with respect to losses payable under such policies. 

The Master Lessee shall furnish whatever information is reasonably requested by Property 
Manager for the purpose of establishing the placement of insurance coverages described herein 
and shall aid and cooperate in every reasonable way with respect to such insurance and any loss 
thereunder.  Property Manager shall include in its hazard policy covering the Property, the 
personal property, fixtures, and equipment located thereon (whether owned by Property Manager 
or Master Lessee), appropriate clauses pursuant to which the insurance carriers shall waive the 
rights of subrogation with respect to losses payable under such policies. 

7.1.2 Property Manager Indemnity.  The Property Manager shall indemnify, defend (with counsel 
reasonably satisfactory to Master Lessee) and save Master Lessee and Landlord harmless from 
and against any and all claims arising from Property Manager’s and its officers’, directors’, 
members’, managers’, shareholders’, agents’, contractors’, representatives’ (including Property 
Sub Manager) or employees’ intentional or willful acts or gross negligence in performing its 
responsibilities hereunder and from and against all costs, reasonable attorneys’ fees, expenses and 
liabilities incurred in the defense of any claim or any action or proceeding brought as a result of 
any such claim. 

7.1.3 Master Lessee Indemnity.  Property Manager agrees: 

7.1.3.1 to notify Master Lessee within five (5) business days after Property Manager 
receives notice of any loss, damage, or injury occurring on or about the Property; 

7.1.3.2 take no action (such as admission of liability) which bars Master Lessee from 
obtaining any protection afforded by any policy Master Lessee may hold; and 

7.1.3.3 that Master Lessee shall have the exclusive right to conduct the defense to any 
claim, demand, or suit within limits prescribed by the policy or policies of 
insurance. 

Provided Property Manager complies with the provisions of this Section 7.1.3, Master Lessee shall 
indemnify, defend and save Property Manager harmless from all loss, damage, cost, expense (including attorneys’ 
fees), liability, or claims for personal injury or property damage incurred or occurring in, on, or about the Property, 
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except for any losses brought about by the intentional or willful acts or gross negligence on the part of the Property 
Manager, its officers, directors, members, managers, shareholders, agents, contractors, representatives or employees. 

Master Lessee does hereby agree to the fullest extent permitted by law, to indemnify, defend and save 
Property Manager harmless from and against any injuries to person (including, without limitation, death) occurring at 
any time, any loss, damage, and expense to property (including, without limitation, loss of use thereof), and any claim, 
cost, penalty, fine, order of injunctive relief, expense or liability of any nature (including, without limitation, actual 
attorneys’ fees, fees of environmental consultants and laboratory fees, and any other costs incurred in the investigation, 
defense and settlement of claims, and natural resource damages) caused by, arising out of, resulting from or occurring 
in connection with, wholly or in part, and whether in time prior to, after or on the date of this Agreement, the alleged 
exposure to or alleged presence, disposal, release or threatened release of any Regulated Substance (as hereinafter 
defined) from, at or about the Property or attributable, in whole or in part, to Master Lessee’s action or inaction or the 
action or inaction of Master Lessee’s employees, agents, contractors, lessees, or invitees or trespassers (other than the 
Property Manager); and any condition caused by or which may be attributable to any Regulated Substance, other than 
those caused by the gross negligence or willful act or omission of Property Manager, its officers, directors, members, 
managers, shareholders, agents, contractors, representatives or employees. 

The term Regulated Substance as used herein means (a) any substance, material, or waste that is regulated 
under any federal, state, or local statute, regulation, ordinance, guidance, or order pertaining to environmental 
protection or the protection of the public health, safety and/or welfare, including without limitation the 
Comprehensive Environmental Response, Compensation, and Liability Act of 1980,42 U.S.C. §§ 9601 et seq. the 
Solid Waste Disposal Act, 42 U.S.C. §§ 6901 et seq.; the Clean Air Act, 42 U.S.C. §§ 7401 et seq.  the Federal Water 
Pollution Control Act, 33 U.S.C. §§ 125 1-1387; the Emergence Planning and Community Right-to-Know Act, 42 
U.S.C. §§ 1101 et seq.  the Hazardous Materials Transportation Act, 49 U.S.C. §§ 1801 et seq.  the Federal Insecticide, 
Fungicide, and Rodenticide Act, 7 U.S.C. §§ l36-136y; and the Toxic Substances Control Act, 15 U.S.C. §§ 
2601-2692; and such statute, regulation, ordinance, or order as now amended or hereafter may be amended; and (b) 
any substance whatsoever that may pose, now or hereafter, a threat of risk of harm to human health, the environment, 
or the soils, geologic materials, air, surface water, or groundwater, including, without limitation, the presence or 
release of radon, noxious or nuisance gases or particles, asbestos or asbestos-containing material, equipment or 
material containing or consisting of poly- or mono-chlorinated biphenyls, fiberglass, formaldehyde, urea 
formaldehyde foam, lead, petroleum and petroleum products, or natural gas or natural gas products. 

7.2 Survival.  The provisions of this Article 7 shall survive any cancellation, termination or expiration of this 
Agreement and shall remain in full force and effect until such time as the applicable statute of limitations shall have 
expired for all demands, claims, actions, damages, losses, liabilities or expenses which are the subject of the 
provisions of this Article 7. 

ARTICLE 8 
DEFAULT; TERMINATION 

8.1 Default. Upon the occurrence of any default under this Agreement by a party (“Defaulting Party”), and 
after giving notice of default and opportunity to cure as provided below, the non-defaulting party shall be entitled to 
terminate this Agreement immediately in addition to any remedy such party may have at law or in equity.  A 
Defaulting Party shall be entitled to cure a monetary default within five (5) days after receipt of written notice of such 
default, or, in the case of a non-monetary default, within fifteen (15) days after such notice provided that the 
Defaulting Party proceeds to diligently cure such default upon receipt of such notice.   

8.2 Bankruptcy, Insolvency. 

8.2.1 If either party shall file a petition in bankruptcy or for a reorganization or arrangement or other 
relief under the United States Bankruptcy Code or any similar statute, or if any such proceeding 
shall be filed against either party and is not dismissed or vacated within sixty (60) days after its 
filing, or if a court having jurisdiction shall issue an order or decree appointing a receiver, 
custodian or liquidator for a substantial part of the property of either party which decree or order 
remains in force undischarged and un-stayed for a period of sixty (60) days, or if either party shall 
make an assignment for the benefit of creditors or shall admit in writing its inability to pay its 
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debts as they become due, the other party may terminate this Agreement upon five (5) days’ 
written notice. 

8.2.2 Master Lessee and Property Manager have entered into this Agreement in reliance upon the 
unique knowledge, experience and expertise of the other party and in reliance upon the duties of 
loyalty and confidentiality which each party hereby agrees to undertake.  Except as otherwise 
expressly provided in this Agreement, neither party shall be required to accept performance under 
this Agreement from any person, including, without limitation, Master Lessee or Property 
Manager, as the case may be, should it become a debtor in possession under the United States 
Bankruptcy Code, or any trustee of either appointed under the United States Bankruptcy Code and 
any assignee of such party or trustee, other than the other party. 

8.3 Disposition of the Property.  Master Lessee may terminate this Agreement, immediately upon any 
disposition of the Property. 

ARTICLE 9 
SUBORDINATION TO MORTGAGES 

 9.1 Subordination.  This Agreement and Property Manager’s interest and rights hereunder, are and shall be 
subject and subordinate at all times to the lien of any mortgage, whether now existing or hereafter created on or against 
the Property, and all amendments, restatements, renewals, modifications, consolidations, re-financings, assignments 
and extensions thereof (“Security Documents”) without the necessity of any further instrument or act on the part of the 
Property Manager.  Property Manager agrees, at the election of the holder of any such Security Documents (the 
“Secured Party”), to attorn to the Secured Party.  The term “mortgage” as used herein shall be deemed to include deeds 
of trust, security assignments and any other encumbrances, and any reference to the “holder” of a Security Document 
shall be deemed to include the beneficiary under a deed of trust.  Notwithstanding the foregoing, nothing herein shall 
obligate the Property Manager to continue its performance under this Agreement unless it has been paid, and continues 
to be paid, in accordance with the terms of this Agreement. 

 9.2 Rights after Events of Default.  Upon an Event of Default (as such term is defined in any Security 
Document), and provided that it continues to be paid in accordance with the terms of this Agreement, the Property 
Manager shall continue to perform its obligation under this Agreement until the earlier to occur of (a) the termination 
of this Agreement with respect to the Property or the termination of this Agreement in accordance with the terms 
hereof, or (b) the Secured Party’s (or its assignee’s or nominee’s) acquisition of title to the Property through 
foreclosure, a deed-in-lieu thereof, or otherwise.  On and after an Event of Default, there shall be no material changes 
in the terms and conditions of this Agreement without the prior written consent of the Secured Party. 

ARTICLE 10 
MISCELLANEOUS PROVISIONS 

10.1 Notices.  All notices, demands, requests or other communications which may be or are required to be given, 
served or sent by either party to the other hereunder, shall be in writing and delivered personally or by recognized 
national courier service, return receipt requested or certified mail, return receipt requested, with postage prepaid, to the 
Property Manager, and to the Master Lessee, at the addresses set forth below with copies addressed as set forth below: 

if to the Master Lessee, to: BR Axis West Leaseco, LLC 
c/o Bluerock Real Estate, L.L.C. 
712 Fifth Avenue, 9th Floor 
New York, NY 10019 
Attn:  R. Ramin Kamfar 
 

if to the Property Manager, to: Bluerock Property Management, LLC 
27777 Franklin Drive, Suite 900 
Southfield, Michigan 48034 
Attn:  Ms. Sarah Girand 
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The parties may change the name and/or address provided above by written notice given as aforesaid.  Notices shall be 
deemed effective upon receipt (with refusal of delivery being deemed a receipt).  In emergency situations, the Property 
Manager shall endeavor to also fax notices to the addresses set forth above, but any such faxed notice shall not 
constitute an effective notice under this Agreement. 

10.2 Severability.  If any term, covenant or condition of this Agreement or the application thereof to any person 
or circumstance shall, to any extent, be held to be invalid or unenforceable, the remainder of this Agreement, or the 
application of such term, covenant or condition to persons or circumstances other than those as to which it is held 
invalid or unenforceable, shall not be affected thereby, and each term, covenant or condition of this Agreement shall 
be valid and shall be enforced to the fullest extent permitted by law. 

10.3 No Joint Venture or Partnership. Master Lessee and Property Manager hereby renounce the existence of 
any joint venture or partnership between them and agree that nothing contained herein or in any document executed in 
connection herewith shall be construed as making Property Manager and Master Lessee joint venturers or partners.  
Property Manager acknowledges and agrees that Property Manager is engaged only as an independent contractor in 
the business of managing residential apartment projects. 

10.4 Entire Agreement and Amendment. This Agreement constitutes the entire agreement between the parties 
hereto with respect to the subject matter hereof.  This Agreement may be amended or modified only by a written 
instrument executed by Property Manager and Master Lessee. 

10.5 Article and Section Headings. Article and Section headings contained in this Agreement are for reference 
only and shall not be deemed to have any substantive effect or to limit or define the provisions contained herein. 

10.6 Successors and Assigns. This Agreement shall be binding on the parties hereto, and their successors and 
permitted assigns.  Neither party may assign or otherwise transfer its interest hereunder without the prior written 
consent of the other party, which consent may be withheld in such party’s sole discretion. 

10.7 Attorneys’ Fees.  Should either party employ attorneys to enforce any of the provisions hereof, the party 
losing in any final judgment agrees to pay the prevailing party all reasonable costs, charges and expenses, including 
attorneys’ fees, expended or incurred in connection therewith. 

10.8 Governing Law. This Agreement shall be construed in accordance with the internal laws of the State where 
the Property is located. 

10.9 Counterparts. This Agreement may be executed in several counterparts, each of which shall be deemed to 
be an original, but all of which shall constitute one and the same instrument. 

10.10 Confidentiality. Property Manager shall maintain the confidentiality of all matters pertaining to this 
Agreement and all operations and transactions relating to the Property. 

10.11  Time. Time is of the essence in the performance of this Agreement. 

10.12  Corporate Authority of Property Manager.  Property Manager represents and warrants that (a) Property 
Manager is a limited liability company duly organized and validly existing and is in good standing under the laws of 
the State of Michigan; and (b) Property Manager has full power, authority and legal right to execute, deliver and 
perform this Agreement and to perform all of its obligations hereunder. 

10.13 Corporate Authority of Master Lessee. Master Lessee represents and warrants that (a) Master Lessee is a 
limited liability company, duly organized and validly existing and is in good standing under the laws of the State of 
Delaware and (b) Master Lessee has full power, authority and legal right to execute, deliver and perform this 
Agreement and to perform all of its obligations hereunder. 

[signature page follows]  
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 IN WITNESS WHEREOF, this Agreement has been duly executed and delivered as of the date first above 
written. 

PROPERTY MANAGER 

 BLUEROCK PROPERTY MANAGEMENT, LLC, 
 a Michigan limited liability company 
 
 By: Bluerock Real Estate, L.L.C., 
  a Delaware limited liability company, 
  its Manager 
 
 By:   
 Name: Jordan Ruddy 
 Title:   Authorized Signatory 
 
 
 MASTER LESSEE: 
 

BR AXIS WEST LEASECO, LLC, 
 a Delaware limited liability company 
 

By: BR Axis West Leaseco Manager, LLC,  
 a Delaware limited liability company, 
 its Manager 
 
 By:   
 Name:  Jordan Ruddy 
 Title:    Authorized Signatory 
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May 4, 2018

BR Grand at Westside, DST
c/o Bluerock Real Estate, L.L.C.
712 Fifth Avenue, 9th Floor
New York, NY 10019

RE: BR Axis West, DST

Ladies and Gentlemen:

Baker &McKenzie LLP

300 East Randolph Street, Suite 5000
Chicago, IL 60601
United States
Tel: +1 312 861 8000
Fax: +1 312 861 2899
www.bakermckenzie.com

Bluerock Real Estate, L.L.C., a Delaware limited liability company (the "Company"),
Bluerock Value Exchange, LLC, a Delaware limited liability company and an affiliate of
the Company (the "Sponsor"), and BR Axis West, DST (the "Trust") have retained Baker
& McKenzie LLP as special tax counsel to address certain federal income tax
consequences and render opinions on specific federal income tax issues in connection
with the proposed transactions described in the Confidential Offering Memorandum for
Interests in the Trust (the "Memorandum"). Unless otherwise indicated, all capitalized
terms used herein and not otherwise defined have the meanings set forth in the
Memorandum.

In formulating our opinion, we have reviewed the following documents: (i) the
Memorandum; (ii) the draft Amended and Restated Trust Agreement (the "Trust
Agreement"); (iii) the form Limited Liability Company Agreement; (iv) the draft Master
Lease (the "Lease"); (v) the form Investor Questionnaire &Purchase Agreement; (vi) the
draft Loan I)acuments; and (vii) the draft documents related to the Hrid~e Hinancin~
(collectively, the "Transaction Documents"). We have also assumed that the
representations set forth in the letter aciciressed to tts and signed on behalf of the
Company on May 4, 2018 (the "Representation Letter"), are true, complete and correct in
all respects as of the dale liereuf.

Based on our review of the Transaction Documents and the Representation Letter, it is
our opinion that (i) the Trust should be treated as an investment trust described in
Treasury Regulation Section 301.7701-4(c)' that is classified as a "trust" under Treasury
Regulation Section 301.7701-4(a), (ii) the Beneficial Owners should be treated as
"grantors" of the Trust, (iii) as "grantors" of the Trust, the Beneficial Owners should be
treated as owning an undivided fractional interest in the Property for federal income tax
purposes, (iv) the Interests should not be treated as securities for purposes of Code
Section 1031, (v) the Interests should not be treated as certificates of trust or beneficial
interests for purposes of Code Section 1031, (vi) the Lease should be treated as a true
lease and not a financing for federal income tax purposes, (vii) the Lease should be
treated as a true lease and not a deemed partnership for federal income tax purposes, (viii)

All section references provided for herein refer to the Internal Revenue Code of 1986, as
amended (the "Code"), and the Treasury Regulations promulgated thereunder.

Baker &McKenzie LLP is a member of Baker &McKenzie International, a Swiss Verein.



Baker
McKenzie.

Page 2 of 45

the discussions of the federal income tax consequences contained in the Memorandum
are correct in all material respects, and (ix) certain judicially created doctrines should not
apply to change the foregoing conclusions.

Our opinion does not address, and should not be viewed as expressing any opinion
concerning, whether the acquisition of an Interest will, in light of the facts and
circumstances applicable to a specific Purchaser, constitute the acquisition of like-kind
replacement property by any Purchaser in a transaction that qualifies for nonrecognition
of gain or loss under Section 1031.

DISCUSSION

Section 1031(a)(1) provides that "[n]o gain or loss shall be recognized on the exchange of
real property held for productive use in a trade or business or for investment if such real
property is exchanged solely for real property of like kind which is to be held either for
productive use in a trade or business or for investment." Nonrecognition treatment does
not apply, however, if the interests in the property being exchanged are, inter alia,
regarded as interests in a partnership, securities, or certificates of trust or beneficial
interests.2 Section 1031 does not expressly address the treatment of interests in a
Delaware Statutory Trust ("DST").

The Internal Revenue Service (the "IRS") concluded in Revenue Ruling 2004-863 that,
under the limited circumstances set forth therein, beneficial owners of a DST that in turn
owns real estate will be treated as owning a direct interest in such real estate for purposes
of the nonrecognition provisions of Section 1031. In order to reach this conclusion, the
IRS dcicrmincd that (i) the DST described therein will be treated as un investtneirt trust
under Treasury Regulation Section 301.7701-4(c) that is classified as a "trust" under
Treasury Regulation Section 301.7701-4(a), and (ii) the beneficial owners of the DST are
"grantors" and, as such, are treated as owning direct interests in the DST's property for
federal income tax purposes. We believe that the tax treatment of the Trust and the
Beneficial Owners (and the Interests thflt are the subject of the Offering) should be the
same as the DST and its beneficial owners were treated in Revenue Ruling 200-86 for
federal income tax purposes.

2 Code § 1031(a)(2)(C), (D), (E) (1984). On December 22, 2017, the Tax Cuts and Jobs Act (the
"TCJA") was signed into law and significantly modified Section 1031 by limiting it to exchanges
of real property not held primarily for sale. For exchanges completed after December 31, 2017,
exchanges of personal property and intangible property do not qualify for a Section 1031
Exchange. Additionally, the TCJA eliminated specific language providing that exchanges of
certain types of property (stock in trade or other property held primarily for sale, stocks, bonds, or
notes, other securities, or evidences of indebtedness or interest; interests in a partnership;
certificates of trust or beneficial interest, or choses in action) are excluded from Section 1031.
Although the specific language providing for the exclusion of interests in a partnership, securities,
or certificates of trust or beneficial interests has been eliminated from the statute, an analysis of
these terms remains relevant to the analysis and conclusion set forth herein that the Beneficial
Owners should be treated as owning real property for federal income tax purposes.
3 2004-2 C.B. 191.
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I. The Trust should be treated as an investment trust described in
Treasury Regulation Section 301.7701-4(c) that is classified as a

"trust" under Treasury Regulation Section 301.7701-4(a).

The Trust should be classified as a "trust" under Treasury Regulation Section 301.7701-
4(a) because it (i) should be recognized as an entity separate from the Beneficial Owners
for federal income tax purposes, and (ii) should be treated as an investment trust
described in Treasury Regulation Section 301.7701-4(c).

A. The Trust should be recognized as an entity separate from the

Beneficial Owners for federal income tax purposes.

Whether an organization is an entity separate from its owners for federal income tax
purposes is a matter of federal tax law and does not depend on whether the organization
is recognized as an entity under local law 4 Thus, an entity formed under local law is not
always recognized as a separate entity for federal income tax purposes.s When
participants in a venture form astate-law entity and avail themselves of the benefits of
that entity for a valid business purpose, however, the entity generally will be recognized
for federal income tax purposes.6

An entity formed under state law that acts as a mere agent of its owners will not be
treated as an entity separate from its owners for federal income tax purposes. In
Commissioner v. Bollinger, a corporation was treated as an agent of its owners where the
corporation functioned merely as the nominal debtor and record title holder to mortgaged
property. The shareholders entered into an agreement providing that (i) the corporation
would hold title to the property as the shareholders' nominee and agent solely to secure
financing, (ii) the shareholders had sole control and responsibility for the mortgaged
property, and (iii) the shareholders were the principals and owners of the property during
its financing, construction, and operation. The Supreme Court held that the shareholders,
rather than the corporation, were the owners of the property because the relationship
between the shareholders and the corporation was, in both form and substance, an agency
with the shareholders as principals.

Similarly, the IRS concluded in Revenue Ruling 92-1058 that an Illinois land trust was
not to be treated as an entity separate from its owner for federal income tax purposes. A
single taxpayer created an Illinois land trust and named a domestic corporation as trustee.
The taxpayer transferred legal and equitable title to real property to the trust, subject to
the provisions of an accompanying land trust agreement. Under the agreement, the
taxpayer (i) retained exclusive control of the management, operation, rental, and sale of
the real property, together with an exclusive right to the earnings and proceeds from the

4 Treas. Reg. § 301.7701-1(a)(1).
5 Treas. Reg. § 301.7701-1(a)(3).
6 See Moline Properties, Inc. v. Commissioner, 319 U.S. 436 (1943).
~ 485 U.S. 340 (1988).
8 1992-2 C.B. 204.
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real property, and (ii) was required to file all tax returns, pay all taxes, and satisfy any

other liabilities with respect to the real property. Under Illinois law, there is no limitation

on liability of a beneficiary of an Illinois land trust. Because the trustee's only
responsibility was to hold and transfer title to the property at the direction of the
beneficiary, and because the beneficiary retained the direct obligation to pay liabilities

and taxes related to the property, the right to manage and control the property, as well as

any liability with respect to the property, the IRS concluded that the Illinois land trust

could not rise to the level of an "entity" separate from the beneficial owner for federal

income tax purposes.

In contrast, the IRS concluded in Revenue Ruling 2004-869 that the DST described

therein was an entity that should be recognized as separate from its owners for federal

income tax purposes. The IRS did so by looking to the powers, limitations and benefits
that Delaware law accords to a DST and its beneficial owners. Under Delaware law,

creditors of a beneficial owner in a DST may not assert claims directly against the
property held by a DST; they can seek payment only from the beneficial owner herself.
The property of a DST is subject to attachment and execution with respect to liabilities of

the DST as if the DST were a corporation. A DST may sue or be sued. The beneficial
owners of a DST are entitled to the same limitation on personal liability stemming from

actions of a DST that is extended to stockholders of a corporation organized under

Delaware law. A DST may merge or consolidate with or into one or more statutory
entities or other business entities. Lastly, a DST can be formed for investment purposes.
These powers and privileges afforded to a DST and the beneficial owners thereof, as well

as the purpose of a DST, led the IRS to conclude that a DST is an entity separate from its

owners for federal income tax purposes.
lo

Based on the authorities discussed above, the Trust should be recognized as an entity
separate from the Beneficial Owners. The Trust should not be viewed merely as an agent
of the Beneficial Owners because, unlike the trusts in Bollinger and Revenue Ruling 92-
105, the Beneficial Owners have no right or power to direct in any manner the Trust or
the Manager in connection with the operation of the Trust or the actions of the Trustee or
the Manager.11 Specifically, the Beneficial Owners have no right or power to (i)

contribute additional assets to the Trust (other than the initial contribution of cash in
exchange for Interests), (ii) be involved in any manner in the operation or management of
the Trust or its assets, (iii) cause the Trust to negotiate or renegotiate leases or loans, or
(iv) cause the Trust to sell its assets and reinvest the proceeds of such sale.12

Additionally, the Trust Agreement requires the Manager to cause the Trust to (i) not
commingle the Trust's funds or assets with any other person, unless such funds or assets
can easily be segregated and identified in the ordinary course of business from those of
any other person, (ii) not own or lease any real property, personal property, or assets
other than the Trust Estate, (iii) not owe, operate, or participate in any business other than
the leasing, ownership, management, operation, and maintenance of the Trust Estate, (iv)

9 2004-2 C.B. 191.
to Id. (citing to Del. Code Ann. Title 12, §§ 3801-3824).
11 See the Trust Agreement at §6.13.
iz Id.
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maintain its financial statements, accounting records, and other partnership, real estate
investment trust, limited liability company, or corporate documents, as the case may be,

separate from those of any other person (unless the Trust's assets have been included in a
consolidated financial statement prepared in accordance with generally accepted
accounting principles), (v) not enter into, and not be a party to, any transaction with any

affiliate except in the ordinary course of business and on terms which are no more
favorable to any such affiliate than would be obtained in a comparable arm's length
transaction with an unrelated third party, (vi) not have any material financial obligation

secured by an agreement other than what is permitted under the Trust Agreement, (vii) be
adequately capitalized in light of its contemplated business operations, (viii) not assume,
guarantee, or pledge its assets to secure the liabilities of any other Person (except in

connection with the Loan), and (ix) not make loans or advances to any other Person.
13

These requirements and prohibitions evidence an intent that the Trust be engaged in

activities on its own behalf rather than as an agent of the Beneficial Owners. Lastly,
because the Trust is organized as a DST, the Beneficial Owners may avail themselves
only of the limited powers and privileges afforded to a beneficial owner under Delaware

law. Thus, the Trust (as a DST) and the Beneficial Owners have substantially all of the

same powers, limitations, and benefits as the trust that the IRS found to constitute an
entity separate from its owners for federal income tax purposes in Revenue Ruling 2004-

86. Accordingly, the Trust should be recognized for federal income tax purposes as an
entity separate from the Beneficial Owners.

B. The Trust should be treated as an investment trust described

in Treasury Regulation Section 301.7701-4(c).

A trust arrangement generally will be classified as a "trust" rather than another form of
business entity for federal income tax purposes if it can be shown that the purpose of the
arrangcmcnt is to vest in trustees responsibility for the protection and conservation of
pr~perLy for beneficiaries whu caiiiiul share ii► II1C li1Sl:~lAt'~C UT 0115 I'eS~Ui1S1~111Ly allll,

therefore, are not associates in a joint enterprise for the conduct of a business for profit.la

A trust with a single class of ownership interests that provides no power to vary the
investments of the trust is classified as an investment trust that is treated as a "trust" for
federal income tax purposes.15 A trust with multiple classes of ownership interests that
otherwise meets the description of an investment trust also will be classified as a "trust"
for federal income tax purposes if the existence of multiple classes of ownership interests
is incidental to the purpose of facilitating the direct investment in the trust's assets.16 As
discussed in greater detail below, the Trust should be treated as an investment trust
described in Treasury Regulation Section 301.7701-~(c).

13 See the Trust Agreement at §3.2(b).
la Treas. Reg. § 301.7701-4(a).
is Treas. Reg. § 301.7701-4(c)(1).
16 

Id.
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1. No power exists under the Trust Agreement for the
Trustee or Manager to vary the investments of the
Trust.

The courts and the IRS have considered the extent to which the powers granted under a
trust arrangement exceed those required simply to protect and conserve property for the
benefit of the beneficiaries. Two opinions issued by the Second Circuit on the same day
generally are viewed as the leading judicial guidance on the distinction between a trust
arrangement that meets the description of an investment trust and a trust arrangement
granting the power to vary the investments held therein. Additionally, the IRS has issued
several revenue rulings, the most relevant being Revenue Ruling 2004-86, that
distinguish the limited arrangements that would constitute an investment trust from a
broader grant of powers that prohibits classification as a "trust." In all material respects,
we believe that the powers granted to the Trustee and Manager in the Trust Agreement
are consistent with the limited scope of powers applicable to an investment trust
described in Treasury Regulation Section 301.7701-4(c).

a. Authorities.

(i) Case Law.

In Commissioner v. Chase National Bank,l~ the court addressed whether astate-law trust
arrangement should be classified as a "trust" for federal income tax purposes. In that
case, the depositor purchased shares of the common stock of several corporations and
made up "units" consisting of a number of shares of the common stock of each
ci,i•puratiun. Tl~e "units" were deposited iii a trust, and then certificates in the trust were
sold to investors. The trustee was vested with all of the rights of ownership of the shares
except that the depositor controlled the voting rights of the shares and the trust instrument
governed and restricted the disposal of the shares. Under the terms of the trust
instrument, property deposited into the trust was held until some disposition of it was
made consistent with the terms of the trust instrument. Further, distributions of currently
available funds were required. No purchases were to be made by the trustee by way of
reinvestment of funds or otherwise. The Second Circuit found that the trust instrument
"prevented the trusts from being, or becoming, more than what are sometimes called
strict investment trusts." The court concluded that the trust required "that the trust
property was to be held for investment and not to be used as capital in the transaction of
business for profit like a corporation organized for such a purpose. This distinction is
what makes the difference tax-wise."18

In another opinion released on the same day as Chase National Bank, the Second Circuit
reached a different result. In Commissioner v. NoNth American Bond Trust,19 the court
recognized that, although the trust arrangement in the instant case was similar to the trust

17 122 F. 2d 540 (2d Cir. 1941).
18 Id. at 543.
19 122 F.2d 545 (2d Cir. 1941), cent. denied, 314 U.S. 701 (1942).



Baker
McKenzie.

Page 7 of 45

in Chase National Bank, the trust instrument in the instant case was slightly different

because it provided the depositor with the power "in effect to change the investment of

certificate holders at his discretion."20 In making up new units, the depositor was not

confined to the same bonds he had selected for the previous units. Additionally, the

bonds of all units constituted a single pool in which each certificate holder shared

according to his proportion of all the certificates issued. As a result, the money from new

investors could be used to purchase new bond issues that would in turn reduce the

existing certificate holders' interests in the old bond issues. The depositor thus could

take advantage of market variations in a manner that could improve the investment of the

original investors through dilution of the original investment. Based on these facts, the

court held that the depositor "had power, though a limited power, to vary the existing

investments of all certificate holders at will..." and, accordingly, that the trust was treated

as taxable as an association rather than as a fixed investment trust. 
zl

(ii) Revenue Ruling 2004-86.

The analyses and conclusions of the IRS in Revenue Ruling 2004-86 are consistent with

the Second Circuit's holdings in the cases discussed above. Revenue Ruling 2004-86

considered the situation in which an individual (John) borrowed money from an unrelated

lender (Bank) and signed a 10-year, interest-bearing nonrecourse note: John then used

the proceeds of the loan to purchase rental real property, Blackacre, which was the sole

collateral for the loan from the Bank. Immediately thereafter, John "net" leased the
property to Mary for a term of 10 years." Under the terms of the lease, Mary was
rcquircd to pay all taxc3, as~osements, fees or other charges imposed on Blacicacre by

federal, slate ~r local authorities. In addition, Maiy was required to pay all insurance,

maintenance, ordinary repairs and utilities relating to Blackacre. Mary was free to

sublease Blackacre to anyone she chose.

The rent paid by Mary to John was a fixed amount that could be adjusted by a formula

described in the lease agreement that was based upon a fixed rate or an objective index,

such as an escalator clause based upon the Consumer Price Index, but adjustment to the

rate or index was not within the control of any of the parties to the lease. The rent paid by

Mary was not contingent upon Mary's ability to lease the property or on her gross sales

or net profits derived from Blackacre.
23

20 Id. at 546.
z i Id.
ZZ The ruling does not indicate whether John is related to Mary, but given that the ruling states that
Mary is not related to persons described in the ruling other than John, it can be assumed that she is
related to him.
23 Although the lease from John to Mary is described in Revenue Ruling 2004-86 as a "net" lease,
it is not clear whether the lessor or the lessee would be required to make capital improvements or
major repairs to the property. Thus, the lease might be "double net," in which the lessor remains
liable for certain capital improvements and repairs (such as repairs to the roo fl instead of a "triple
net" lease in which the lessee is responsible for the property in all events.
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On the same date that John acquired Blackacre and leased it to Mary, John also formed a
trust under Delaware law to which he contributed fee title to Blackacre after entering into
the loan with the Bank and the lease with Mary. Upon contribution, the trust assumed
John's rights and obligations under the loan from the Bank as well as under the lease with
Mary. In accordance with the nonrecourse nature of the note, neither the trust nor any of

its beneficial owners were personally liable to the Bank for the loan, which continued to
be secured by Blackacre. The trust agreement provided that interests in the trust were
freely transferable; however, interests in the trust were not publicly traded on an

established securities market. The trust would terminate on the earlier of 10 years from
the date of its creation or the disposition of Blackacre, but would not terminate on the
bankruptcy, death or incapacity of any owner, or the transfer of any right, title or interest
of the beneficial owners, of the trust.

The trust agreement authorized the trustee to engage in only those activities central to the
collection, investment, and distribution of income arising from Blackacre. The trust
agreement authorized the trustee to use trust funds to establish a reasonable reserve to pay
expenses incurred in connection with holding Blackacre. The trustee was required to
distribute on a quarterly basis all available cash less such reserves to each beneficial
owner in proportion to their respective interests in the trust. The trustee was required to
invest cash received from Blackacre between each quarterly distribution and all cash
reserves in short-term obligations, i.e., maturing prior to the next quarterly distribution
date, of (or guaranteed by) the United States or any agency or instrumentality thereof, and
in certificates of deposit of any bank ur lrusl c~mpariy having a minimum slated surplus
and capital. The trustee was required to hold such obligations until maturity. In addition
to the right to a quarterly distribution of cash, each beneficial owner had the right to an
in-kind distribution of its proportionate share of the property of the trust.

The trust agreement prohibited the trustee from engaging in activities beyond the scope
of the collection, investment, and distribution of income arising from Blackacre. The
trustee could not exchange Blackacre for other property, purchase assets other than the
short-term investments described above or accept additional contributions of assets
(including money) for the trust from the beneficiaries. The trustee could not renegotiate
the terms of the debt used to acquire Blackacre and could not renegotiate the lease with
Mary or enter into leases with tenants other than Mary, except in the case of Mary's
bankruptcy or insolvency.24 In addition, the trustee could make only minor non-structural
modifications to Blackacre, unless otherwise required by law. The trust agreement
further provided that the trustee could engage in ministerial activities to the extent
required to maintain and operate the trust under local law. In addition, the trustee could
not enter into a written agreement with John or indicate to third parties that the trustee (or
the trust) is his agent.

z4 Revenue Ruling 2004-86, in its statement of facts, expressly provides that "[t]he trustee may not
renegotiate the terms of the debt used to acquire [the Property] and may not renegotiate the lease
with [the Master Tenant] or enter into leases with tenants other than [the Master Tenant), except in
the case of [the Master Tenant's] bankruptcy or insolvency." We believe the correct interpretation
of this provision is that the exception applies to renegotiating the financing as well as new leases.
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Immediately after John contributed his interest in Blackacre to the trust, he conveyed his
entire interest in the trust to Dan and Michelle in exchange for interests in Whiteacre and
Greenacre, respectively. Dan and Michelle were not related to the Bank or Mary (the
lessee of Blackacre), and neither the trustee nor the trust was an agent of Dan or
Michelle. Dan and Michelle desired to treat their acquired interests in the trust as
replacement property pursuant to a Section 1031 like-kind exchange for their
relinquished properties, Whiteacre and Greenacre, respectively.

Neither the trust, nor the trustee entered into a written agreement with John, Dan, or
Michelle creating an agency relationship and in dealings with third parties, neither the
trust nor the trustee represented itself as an agent of John, Dan, or Michelle.

To determine whether the trust arrangement qualified as an investment trust classified as
a "trust" for federal income tax purposes, the IRS examined whether the trust agreement
granted the power to vary the investment of the trust's beneficial interest holders.
Because the duration of the trust was the same as the duration of the loan and the lease
that were assumed by the trust at the time of its formation, the financing and leasing

arrangements of the trust and its assets (Blackacre) were fixed for the entire life of the
trust. Furthermore, the trustee was permitted to invest only in short-term obligations that
mature prior to the next quarterly distribution date and was required to hold these

obligations until maturity. Because the trust agreement required that (i) any cash from
Blackacre, and any cash earned on short-term obligations held by the trust between
distribution dates, Ue distributed quarterly, (ii) no cash could be contributed to the trust by
the beneficiaries, (iii) the trust could not borrow any additional money, and (iv) the
disposition of Blackacre would result in the termination of the trust, the llt~ concluded
that there was no possibility of the reinvestment of money under the trust agreement.

In the Revenue Ruling's analysis, the IRS emphasized that the trustee's activities were
limilecl to the collection and distribution of income. The trustee could not exchange
Blackacre for other property, purchase assets other than short-term investments, or accept
any additional contributions of assets (including money) fnr the trust. The trustee could
not renegotiate the terms of the debt used to acquire Blackacre and could not renegotiate
the lease with Mary or enter into leases with tenants other than Mary, except in the case
of her bankruptcy or insolvency. In addition, the trustee could make only minor non-
structural modifications to its property except to the extent required by law. The IRS
observed that the trustee had none of the powers that would indicate intent to carry on a
profit-making business. Accordingly, the IRS concluded that the trustee had no power to
vary the investment of the beneficiaries of the trust, which is consistent with the
description of an investment trust classified as a "trust" for federal income tax purposes.

The IRS expressly warned in Revenue Ruling 2004-86 that the trust arrangement would
not have qualified as an investment trust, and therefore would not have been classified as
a "trust," if the trustee had been given the power to do one or more of the following:

• dispose of Blackacre and acquire new property;
• renegotiate the lease with Mary;



Baker Page 10 of 45

McKenzie.

• enter into leases with a tenant other than Mary (except in the case of
Mary's bankruptcy or insolvency);

• renegotiate the obligation used to purchase Blackacre (except in the case
of Mary's bankruptcy or insolvency);

• receive capital contributions from the investors;
• invest cash received to profit from market fluctuations; or
• make more than minor non-structural modifications to Blackacre that

were not required by law.

Thus, it is not sufficient that the trustee never takes any of the actions described above —
the trustee must lack the power to undertake those actions. This aspect of Revenue
Ruling 2004-86 is consistent with the case law in which a trust is classified in accordance
with the powers that the trustee has under the trust agreement without regard to what
actions, if any, the trustee has performed other than to conserve and protect the property
of the trust.

(iii) Other Revenue Rulings.

The IRS also addressed the classification of trust arrangements in several other revenue
rulings. Revenue Ruling 75-19225 involved a trust agreement that required the trustee to
invest cash on hand between quarterly distribution dates only in specified short-term
obligations maturing prior to the next distribution date and required to hold such
obligations until maturity. The IRS concluded that, because the restrictions on the types
of permitted investments limited the trustee to a fixed return similar to that earned nn a
bank account and eliminated any opportunity to profit from market fluctuations, the
power to invest in such assets was not a power to vary the trust's investments.

Similarly, the IRS classified the trust arrangement described in Revenue Ruling 79-77,~"'
which was formed to hold real property, as a "trust" for federal income tax purposes. The
beneficiaries were required to approve all agreements entered into by the trustee and they
were personally liable for the debts of the trust. The beneficiaries directed the trustee to
enter into a 20-year lease that required the tenant to pay all taxes, assessments, fees, or
other charges imposed on the property by federal, state, or local authorities. In addition,
the tenant paid all insurance, maintenance, repairs, and utilities relating to the property.
The trustee could determine whether to allow the tenant to make minor nonstructural
alterations to the real estate, but only if the alterations would protect and conserve the
property or were required by law. The trustee was empowered to institute legal or
equitable actions to enforce any provisions of the lease.

The trust would terminate on the sale of substantially all of its assets or upon unanimous
agreement of the beneficiaries. Based upon the above, the IRS classified the trust
arrangement described in Revenue Ruling 79-77 as a "trust" for federal income tax
purposes.

ZS 1975-1 C.B. 384.
z6 1979-1 C.B. 448.
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In contrast, the IRS concluded that the trust arrangement described in Revenue Ruling

78-37127 was classified as a business entity rather than a "trust." Unlike the trust

arrangement described in Revenue Ruling 79-77 that restricted the trustee to dealing with

a single piece of property subject to a net lease, the trust arrangement in Revenue Ruling

78-371 expressly authorized the trustees to purchase and sell contiguous or adjacent real

estate, to accept or reject certain contributions of contiguous or adjacent real estate, and

to raze or erect any building or other structure or make any improvements to the land

contributed to the trust. The trustees were also empowered to borrow money and to

mortgage and lease the trust property. The IRS concluded in Revenue Ruling 78-371 that

the trustee's power to engage in extensive real estate operations and to reinvest the sales

proceeds in financial products indicated that the trust arrangement was not formed merely

to protect and conserve the trust's property and, thus, ruled that the trust was taxable as a

business entity treated as a corporation.

The existence of a power to sell trust assets does not always give rise to a power to vary

the trust's investments.Z$ The courts and the IRS have concluded that even though a

trustee may possess the power to sell trust assets under certain limited circumstances,

such a trust arrangement can still qualify as an investment trust classified for federal

income tax purposes as a "trust."29 These authorities have clarified that, instead of the

mere power to sell trust assets, it is the ability of the trustee to substitute new investments

in order to take advantage of variations in the market that prohibit a trust arrangement

from being treated as an investment trust classified as a "trust" for federal income tax

purposes.

b. The Trust Agreement.

The powers and authority granted to the Trustee, Manager, Beneficial Owners, and the

'Trust in the Trust Agreement fall within the limited scope of the powers and authority

that may be exercised by a trustee of an "investment trust." From and after the issuance

of the Conversion Notice (as adrt~~a iu thz Trust Agreement), the Trust Agreement
authorizes the Manager to (a) receive the c~ntrihuti~n ~f the Purchase C~ntra.ct, acquire

the Yroperiy, and enter into the Lease and the Loan (b j comply with the terms of the Loan

Documents (c) collect rent and make distributions thereof, (d) enter into any agreements

for purposes of completing tax-free exchanges of real property with a qualified

intermediary pursuant to Section 1031, (e) notify the relevant parties of any defaults

under the Transaction Documents (as defined in the Trust Agreement), and (fl solely to

the extent necessitated by the bankruptcy or insolvency of a tenant, enter into a new lease

27 1978-2 C.B. 344.
Zs Id.
Z9 See Comm'r v. North American Bond Trust, 122 F.2d 545 (2d Cir. 1941), cert denied 314 U.S.
701 (1941); Pennsylvania Co. for Insurances on Lives and Granting Annuities v. United States,
146 F.2d 392 (3d Cir. 1944); see also Rev. Rul. 78-149, 1978-1 C.B. 448; Rev. Rul. 73-460, 1973-
2 C.B. 425.
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with respect to the Property, or renegotiate or refinance any debt (including, without
limitation, the Loan) secured by the Property.3o

Additionally, the Trust Agreement expressly denies the Manager any power or authority,
from and after the issuance of the Conversion Notice, to take an action that would cause
the Trust to cease to be an investment trust described in Treasury Regulation Section
301.7701-4(c).31 Moreover, the Trust agreement expressly denies the Trustee, the
Manager, the Beneficial Owners and/or the Trust any power and authority to take any
other action which would cause the Trust to be treated as a business entity for federal
income tax purposes if the effect would be that such action or actions would constitute a
power under the Trust Agreement to "vary the investment of the certificate holders"
under Regulations Section 301.7701-4(c)(1) and Revenue Ruling 2004-86.32

Furthermore, the Trust Agreement provides that none of the Trustee, the Manager, the
Beneficial Owners, and the Trust shall have any power or authority to undertake any
actions that are not permitted to be undertaken by an entity that is treated as a "trust"
within the meaning of Regulations Section 301.7701-4 and not treated as a "business
entity" within the meaning of Regulations Section 301.7701-3.~~ Finally, as noted above,
the Beneficial Owners generally have no right or power to make decisions for or to

operate or manage the Trust.
34

We believe that the material provisions of the Trust Agreement that are not included in
the trust arrangement described in Revenue Ruling 2004-86 are consistent with treating
the Trust as an investment lrusl. These pruvi5iuii5 iircluae, buL are not liiiiitea to: (i) the

power to sell the Trust's corpus; and (ii) the potential termination of the Trust through
any event that would cause a Transfer Distribution.

The power granted under the Trull A~;i•eeiiieul lu sell llie Pruperty sliuula iiul be viewed
as a power to vary the Trust's investments. Immediately after a sale of the Property, the
sales proceeds must be distributed to the Bene1"icial Owners and the Trull will

tcrmin~te.35 Neither the Trustee nor the Manager has the power to purchase replacement
inveslrnenls with llie pru~eeds from the sale of the Yroperty.

36

The sale of the Property under these circumstances is consistent with the objective of
achieving an investment return on the assets comprising the initial trust estate when the
Beneficial Owners acquired their interests therein. Because the sales proceeds cannot be
reinvested by the Trustee or the Manager, the Trust Agreement does not confer the power
to "better" the investments in the Trust by taking advantage of market variations. The
assets that can be held by the Trust are restricted to the Property, and the cash reserves

3o See the Trust Agreement at §5.3(b).
s 1 Id
32 Id. at §3.3(c)(7).
33 Id. at §3.3(c).
3a Id. at §6.13.
3s id. at§§9.1&9.3.
36 Id at §§3.3(c)(2) & 9.1.



Baker
McKenzie.

Page 13 of 45

that accumulate between monthly distributions.37 All cash reserves will be invested only

in the types of debt instruments expressly permitted under Revenue Ruling 2004-86.38

Accordingly, providing the Manager with the discretion concerning the timing and

amount of the sale of the Property should not prevent the Trust from being treated as an

investment trust that is classified as a "trust" for federal income tax purposes.

Although no direct authority exists regarding the use of a Transfer Distribution in

connection with a fixed investment trust, we believe the Transfer Distribution as used in

the Trust Agreement is consistent with treating the Trust as a fixed investment trust for

federal income tax purposes. We believe that the events that would cause a Transfer

Distribution are not in any way expected or viewed as likely to occur, which supports the

passive and fixed nature of the Trust. In addition, the Trust Agreement also grants the

Class 1 Beneficial Owners a right of first refusal upon the receipt of a bona fide Third-
Party Offer (as defined in the Trust Agreement).39 As discussed in further detail in Part

VII hereof, we believe that this right of first refusal is not inconsistent with the Trust's

classification as a fixed investment trust because such right is indicative of a co-
ownership arrangement, as opposed to joint operation of a business entity. Moreover, the

Trust has represented that no Transfer Distribution is currently intended or anticipated

and that to the knowledge of the Depositor, Trust and Manager an event which would

cause a Transfer Distribution with respect to any of the assets of the Trust is not expected

and that it is the belief of the Depositor, Trust and Manager that the occurrence of such an

event would be unanticipated.

Although distinctions exist between the Trust Agreement and the trust arrangement

described in Revenue Ruling 2004-86, we believe these distinctions are not material.

These distinctions include, but are not limited to: (i) the ongoing role of the Company ~r

its Affiliate as Manager; (ii) ltie Trusl's puletilial acceplaiice of iiiulliple ~ut~lribuliot~s

over time, rather than through a single contribution; (iii) the conversion of the Trust for

tax purposes from a disregarded entity into an investment trust prior to the admission of

purchasers; and (iv) the affiliate of the Sponsor and its principal have executed certain

limited guaranties with respect to the Loan. We believe that, like the material provisions
discussed above, these provisions are consistent with, rather than contrary to, the analysis

in Revenue Ruling 2004-86 for the reasons set forth below.

First, the Company (or its Affiliate's) ongoing role as Manager should not be viewed as

inconsistent with the analysis in Revenue Ruling 2004-86 or the case law because the

Manager's powers are limited to those permitted to be exercised by a trustee of a fixed

investment trust.

Second, the Trust's acceptance of multiple contributions over time should not be viewed

as raising additional capital (which is prohibited under Revenue Ruling 2004-86) because

the capital of the Trust is not increasing. Both the term and the amount of the Offering

were established at the time the Trust Agreement was made. Additionally, the proceeds

37 See the Trust Ageement at §§3.2(b)(1), 33(c)(6) & 7.2.
3s Id. at §7.2.
39 Id. at §6.4(b).
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of the additional closings must be distributed to the Company. Further, the fact that
100% of the Interests may be sold in multiple closings rather than in a single closing is

driven by practical considerations, and does not provide a basis for distinguishing a trust
from a partnership. In addition, because the terms of the Offering are fixed, the
additional contributions do not enable the Trust to benefit from market fluctuations over

time.

Third, prior to conversion, the Trust is not recognized as an entity separate from the

Company (or its Affiliate) for federal income tax purposes.40 Accordingly, the conversion
feature of the Trust from a disregarded entity to a fixed investment trust should be viewed
on its own as a mere formation of the Trust as a fixed investment trust in a manner that is
not inconsistent with the analysis under Revenue Ruling 2004-86.

Fourth, we have considered the fact that an affiliate of the Sponsor and its principal have

executed certain limited guaranties with respect to the Loan. Under the limited guaranty,
they will be responsible for liabilities, costs, expenses, claims, losses or damages incurred
by the Lender as a result of certain customary non-recourse carveout events and springing
recourse liabilities with respect to the Loan. The occurrence or non-occurrence of these
events will largely be solely within their (and their affiliates') control. Since these
limited guaranties otherwise generally impose liability only for actions which are within

the control of the owners of the guarantors, it should not constitute and impermissible
guaranty of the Loan for these purposes. Nor should these guaranties be viewed as an
obligation of the Sponsor, tl~e Company or the guarantors t~ contribute additional capital

to the Trust. Accordingly, we do not view the existence of such limited guaranty as
inconsistent with Revenue Ruling 2004-86.

Because none of these provisions permit the Trustee or Manager to vary the investments
of the Trust in a manner that results in the Beneficial Owners improving their investment
results based on variations in the market, we believe they are consistent with treating the
Truss as a fixed invcstmciit trust.

c. The Lease.

Under the terms of the Lease, the Master Tenant has the right, at the Master Tenant's cost
and expense, to make structural and non-structural alterations to the Property, provided
that Master Tenant shall provide the Trust thirty (30) days' advance written notice of any

such alteration or addition that constitutes more than minor non-structural modifications
to the Property.41 However, unlike the Master Tenant, at any time that the Trust is a
DST, the Trust shall not have the right, power or ability to make more than minor non-
structural modifications to the Property.42 Under Revenue Ruling 2004-86, the trustee is
prohibited from making more than minor non-structural modifications to the property.
We believe, however, that the alteration rights provided to the Master Tenant under the
Lease should not be attributed to the Trustee or Manager and, therefore, are not

4o See the Trust Agreement at §3.3(a).
al See the Lease at §§ 11.1 & 11.3.
4Z Id. at § 11.3.
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inconsistent with treating the Trust as an investment trust for federal income tax
purposes. The terms of the Lease do not provide the Trustee or Manager with the
unfettered power to make structural modifications to the Property; such alteration rights
are held solely by the Master Tenant. Moreover, the cost of any such alterations or
additions will be born solely by the Master Tenant, not the Trust. Although not free from
doubt, we believe that the alteration rights provided to the Master Tenant under the Lease
should not violate the intent and purpose of Revenue Ruling 2004-86 or the underlying
cases and rulings governing whether the Trustee or Manager possesses an impermissible
right to vary the investments of the Trust.

2. Although the Trust has more than one class of

ownership interests, the Trust nonetheless should be

described as an investment trust classified as a "trust"

because the Trust was formed to facilitate direct

investment in the Property and the repurchase of the

Class 2 Beneficial Interest is incidental to that purpose.

The often-cited principle that the economic substance of a transaction, and not its mere
form, governs the tax treatment of a given transaction is awell-established doctrine of
federal tax law 43 The Treasury Regulation describing an investment trust applies this
principle by providing that a trust arrangement that otherwise would be treated as an
investment trust absent multiple classes of ownership interests nonetheless will be so
treated if the multiple classes of ownership interests are incidental to the investment
purpose of the tC'USt.44 The Treasury Regulation illustrates by example the types of
different ownership rights that would be merely incidental to a trust°s investment
purpose.

The first example illustrates a circumstance whereby the existence of two classes of
ownership interests iu a trust is incidental to the trust's purpose of facilitating direct
inveslmenl in a purlfuliu of resi~leiitial mortgages. 4̀5 Tl~e originator of tl~e mortgage

portfolio transferred the mortgages to a bank under a trust agreement, retained the class D
beneficial ownership interest in the trust and sold to investors the class C beneficial
ownership interests in the trust. The two classes are identical except that, in the event of
a default on the underlying mortgages, the payment rights of the class D interests are
subordinate to the rights of the class C certificate holders. The example observes that the
interests of the beneficial holders in the aggregate, however, is substantially equivalent to

a3 See, e.g., Gregory v. Helvering, 293 U.S. 465, 467, 470 (1935) (holding that "the reorganization
attempted was without substance and must be disregarded"); Commissioner v. Court Holding Co.,
324 U.S. 331, 334 (1945) (stating that "the incidence of taxation depends on the substance of a
transaction. The tax consequences which arise from gains from a sale of property are not finally to
be determined solely by the means employed to transfer legal title."); Weiss v. Stearn, 265 U.S.
242, 254 (1924) (stating that the court "must regard matters of substance and not mere form");
Higgins v. Smith, 308 U.S. 473, 477 (1940) (holding that the Government may look at
"actualities" and disregard the form of a transaction if it is "unreal" or a "sham").
a4 Treas. Reg. § 301.7701-4(c).
as See Treas. Reg. § 301.7701-4(c)(2), Example 2.
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an undivided ownership interest in the mortgage pool, coupled with a limited recourse
guarantee running from the originator to the class C beneficial holders. Thus, the
difference in rights between the class D and class C beneficial ownership interests is
present simply to facilitate the investment by the class C beneficial owners in the trust's
assets.

Likewise, the second example illustrates a circumstance where multiple classes of
ownership interests in a trust merely facilitate direct investment in the assets held by the
trust 46 Purchasers purchased trust certificates evidencing the right to receive a particular
payment with respect to a specific bond that is included in a bond portfolio held by the
trust. Because the purchase of stripped interests in bonds and coupons are treated as
separate bonds for federal income tax purposes, the example states that the multiple
classes simply provide each certificate holder with a direct interest in what would be
treated as a separate bond. Because the certificate holders acquired an interest in the

trust's assets that was similar to what the certificate holder could acquire by direct
investment, the multiple classes of ownership interest will not prevent the trust
arrangement from being treated as a trust rather than a business entity for federal income
tax purposes.

It is possible that the IRS may assert that the redemption of the Company's Class 2
Beneficial Interests47 gives rise to multiple classes of ownership interests even though the
rights of a Class 2 Beneficial Owner otherwise will be identical to the rights of the Class
1 Beneficial Owners iniinedialely uparr a Purchaser iiivestiug in the Trust.48 Cansisteiit
with the facts in the examples discussed above, however, we believe that the redemption
right of the Company (or its Affiliate) also should be treated as existing simply to
facilitate the Purchasers' investment in the Class 1 Beneficial Interests in the Trust. The
redemption simply replaces the Company's pro rata ownership interest in the Trust and
its underlying assets with that of the Purchasers. This same result could he accomplished
by either the llepositor selling directly to the Purchasers its Class 2 beneficial interest or
the Company (or its Affiliate) selling the Purchasers a direct interest in the Property
followed by the Purchasers' conlribuliur► of yaiiie lu lt►e Truyl. Because uiiaer eil}ier
scenario the result is the same, and in neither situation is there any variation in the
underlying assets owned by the Trust, we believe that the formal mechanism by which
the Company's interest in the Property is transferred to the Class 1 Beneficial Owners
should not affect the tax consequences of the underlying transaction.

This analysis is consistent with the IRS statement in Revenue Ruling 2004-86 that its
conclusions would have been the same regardless of whether the trust property
(Blackacre) had been sold directly to Dan and Michelle and then contributed to the trust
or, as in the facts in the ruling, contributed to the trust followed by a sale of an interest in
the trust to Dan and Michelle. The rights of the Company with respect to the underlying
assets in the Trust, i.e., the Property, are no different vis-a-vis a Class 1 Beneficial Owner
for as long as the Company retains any Class 2 Beneficial Interests. The result is the

a6 See Treas. Reg. § 301.7701-4(c)(2), Example 4
47 See the Trust Agreement at §6.1.
48 1d. at § § 6.12 and 6.13.



Baker
McKenzie.

Page 17 of 45

economic equivalent of the Purchasers purchasing a direct interest in the Property from

the Company and then contributing the purchased interests in the Property to the Trust.

Under these circumstances no multiple classes of ownership interests in the Trust should

exist.

Based on the foregoing discussion, the Trust (i) should be recognized as an entity

separate from the Beneficial Owners for federal income tax purposes, and (ii) should be
treated as an investment trust described in Treasury Regulation Section 301.7701-4(c).

As a result, the Trust should be classified as a "trust" under Treasury Regulation Section

301.7701-4(a).

II. The Beneficial Owners should be treated as "grantors" of the Trust.

A "grantor" of a trust includes any person that either creates a trust or directly or

indirectly makes a gratuitous transfer of property, including cash, to a trust.49 A

gratuitous transfer to a trust includes a transfer of cash to the trust in exchange solely for

an interest in the trust.50 The term "grantor" also includes any person who acquires an
interest in a trust from a "grantor" of the trust if the interest acquired is an interest in an

investment trust described in Treasury Regulation Section 301.7701-4(c),
s1

The Beneficial Owncrs will transfer cash (and, with respect to the Class 2 Beneficial

Owner, the Purchase Contract) to the Trust in exchange solely for an interest therein.
Because receiving an interest in the Trust is r~ui treated as the receipt of propeirty, the
Beneficial Owners should be treated as making a gratuitous transfer to the Trust. Thus,

tl~c Bcncficiul Owners should ba troatcd as "grantors" of the Truat.

lll. As "grantors" of the Trust, the BenefYcial Owners should be treated as

owning an undivided fractional interest in the Property for federal

income tax purposes.

A "grantor" that is treated as the owner of an undivided fractional interest of the assets in

a trust under the provisions of subchapter J of the Code also is treated as owning an

undivided fractional interest of such assets for all federal income tax purposes.52 Sections

673 through 677 set forth rules for determining when the grantor or another person is

treated as the owner of any portion of a trust.53 Under Section 673, a grantor is treated as
owning any portion of a trust in which the grantor has a reversionary interest in either the
trust assets or the income therefrom if, as of the inception of that portion of the trust, the

value of such interest exceeds 5% of the value of such portion. Under Section 677, a
grantor is treated as the owner of ally portion of a trust whose income, without the

approval or consent of any adverse party is, or in the discretion of the grantor or a non-

a9 Treas. Reg. § 1.671-2(e)(1).
so Treas. Reg. § 1.671-2(e)(2).
sl Treas. Reg. § 1.671-2(e)(3).
52 See Rev. Rul. 88-103, 1988-2 C.B. 304; Rev. Rul. 85-45, 1985-1 C.B. 183; and Rev. Rul. 85-13,
1985-1 C.B. 184; see also Treas. Reg. § 1.1001-2(c), Example 5.
s3 Treas. Reg. § 1.671-2(a).
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adverse party or both, may be distributed to the grantor or held or accumulated for future
distribution to the grantor.sa

Revenue Ruling 2004-86 also considered whether the purchase of interests in the trust
arrangement by Dan and Michelle would be treated as an acquisition of interests in the
real property (Blackacre) owned by the trust (in exchange for their interests in Whiteacre
and Greenacre that were conveyed to John). The IRS concluded that Dan and Michelle
should be treated as grantors of the trust when they acquire their interests in the trust from
John, who had formed the trust. The IRS also concluded that, because Dan and Michelle
have the right to distributions of all the income of the trust attributable to their undivided
fractional interests, they should be treated under Section 677 as the owners of an aliquot
portion of the trust, and all income, deductions and credits attributable to that portion are
includible by Dan and Michelle in computing their taxable income. Because the owner
of an undivided fractional interest of a trust is considered to own the trust assets
attributable to that interest for federal income tax purposes, the IRS treated Dan and
Michelle as each owning an undivided fractional interest in Blackacre for federal income
tax purposes.

The IRS treatment of Dan and Michelle as the owners of the trust's property for purposes
of Section 1031 is consistent with the treatment by the IRS of grantors of a trust for
Section 1033 purposes. Section 1033 is similar to Section 1031 in that it confers
nonrecognition treatment on the involuntary conversion of property into similar or
related-use properly.55 In several rulici~s, the IRS cuncludecl lhal, because the owner ~f a
grantor trust is treated as the owiicr of the trust's property for federal income tax
~U1'~ngCS, whcthcr rcplaccmcnt property' WA3 pUT'C11A9CC~ by A gPArit01' OT the gl'Al1tQ1''9 tPU3t
is of no consequence for Section 1033 purposes.sb

Several of the rights accorded, directly and indirectly, under the Tnist Agreement to the
Beneficial Owners as "grantors" should result in the BcncficiAl Owners being treated
owning direct interests in the Property for federal income tax purposes. Generally, the
Beneficial Owners have the right to the distribution of all income received by the Trust
without the approval, consent or exercise of discretion by any person.57 Additionally, the
Beneficial Owners have a total reversionary interest in the assets of the Trust. These
rights of the Beneficial Owners as grantors should result in the Beneficial Owners being
treated as owning direct interests in the Trust's assets under Sections 673 and 677 and
therefore also for all federal income tax purposes, including Section 1031.

sa Code § 677(a). For purposes of this provision, a trustee who lacks an economic interest in the
assets of a trust is not an adverse party. See Treas. Reg. § 1.672(a)-1(a).
ss See Code § 1033(a).
s6 See Rev. Rul. 88-103, 1988-2 C.B. 304; Rev. Rul. 70-376, 1970-2 C.B. 164.
57 See the Trust Agreement at §7.2.
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IV. The Interests should not be treated as securities for purposes of Code

Section 1031.

If the Interests were determined to be "securities" for purposes of Section 1031, an
investor would recognize gain, if any, on the exchange of property for an Interest to the
extent the fair market value of the Interest received in the exchange exceeded the
adjusted tax basis of the relinquished property.58 For the reasons discussed below, the
Interests should not constitute "securities" for purposes of Section 1031,s9

A. Legislative History of Section 1031.

The exclusion of securities from Section 1031 was added to the predecessor to
Section 1031 in 1923.60 The legislation amended the predecessor to Section 1031 to
include the following italicized language:

When any such property held for investment or for productive use in
trade or business (not including stock-in-trade or other property held
primarily for sale, and in the case of property held for investment not
including stock, bonds, notes, choses in action, certificates of trust or
beneficial interest, or other securities or evidences of indebtedness
or• interest), is exchanged for property of a like kind or use.

The reason for the aclditiun of Clie language above was to prevent
taxpayers from using the predecessor to Section 1031 to exchange
investment securities, such as stocky and hinds, nn a. tax free bads.
A letter from the Secretary of Treasury dated January 13, 1923,
proviclecl as follows:

The revenue act of 1921 provides, in section 202, for the exchange
of property~ held for invostment for other property held for
investment for other• property of a like kind without the realization of
taxable income. Under this section, a taxpayer who purchases a
bond of $1,000 which appreciates in value may exchange that bond
for another bond of the value of $1,000, together with $100 in cash
(the $100 in cash representing the increase in the value of the bond
while held by the taxpayer), without the realization of taxable
income. This provision of the act is being widely abused. Many
brokers, investment houses and bond houses have established
exchange departments and are advertising that they will exchange
securities for their customers in such a manner as to result in no

58Code § 1001.
s9 Although the Interests may be "securities" for purposes of the Securities Act of 1933 or the
Securities Exchange Act of 1934, it should be noted that this is not the relevant test for
determining whether the Interests are securities for federal income tax purposes but, rather, only
the starting point for the analysis.
6o See, e.g., H.R. 13774, Public No. 545, 67th Cong., 4th Sess., ch. 294.
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taxable gain. Under this section, therefore, taxpayers owning
securities which have appreciated in value are exchanging them for
other securities and at the same time receiving a cash consideration
without the realization of taxable income, but if the securities have
fallen in value since acquisition will sell them and in computing net
income deduct the amount of the loss on sale. This result is
manifestly unfair and destructive of the revenues. The Treasury
accordingly urges that the law be amended so as to limit the cases in
which securities may be exchanged for other securities without the
realization of taxable income to those cases where the exchange is in
connection with the reorganization, consolidation or merger of one
or more corporations.61

In response to the concern expressed in the letter above, Congress amended the
predecessor to Section 1031 to exclude securities.

bZ

B. Use of the term "securities" in the Code.

The term "securities" is not defined in either Section 1031 or the Treasury Regulations
promulgated thereunder. The term "securities" is narrowly defined in other Sections of
the Code, including the following:

• Secli~n 1650) (defining the tei'lll "security" as "(A) a share of stock in a
corporation; (B) a right to subscribe for, or to receive, a share of stock in a
corporation; or (G) a bond, debenture, note, or certificate, or other evidence of
iticlebletliiess, i5suea Ly a cui•pui•atioi~ or Uy a guverninent or ~alitical suUaivision
lhereUf, with interest coupons or in registered form..,");

• Section ~102(e)(~I)(E)(i) (providing that "[t]he term ̀ securities' means only shares
of stock and bonds or debentures issued by a corporation with interest coupons or
in registered form");

• Section 10830 (stating that "the term ̀ stock or securities' means shares of stock
in any corporation, certificates of stock or interest in any corporation, notes,
bonds, debentures and evidences of indebtedness (including any evidence of an
interest in or right to subscribe to or purchase any of the foregoing);63 and

• Section 1236(c) (providing that "the term ̀ security' means any share of stock in
any corporation, certificate of stock or interest in any corporation, note, bond,
debenture, or evidence of indebtedness, or any evidence of an interest in or right
to subscribe to or purchase any of the foregoing").

6i Id
6z Id.
63 Code § 1083 was repealed by the Gulf Opportunity Zone Act of 2005. See Pub. L. No. 109-
135, § 402(a)(1), 119 Stat. 2610 (2005).
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The Interests clearly would not be considered "securities" under any of the above

Sections which, although not expressly applicable for Section 1031 purposes, the IRS has

indicated are relevant to the issue of how broad or restrictive the scope of "securities"

may be for Section 1031 purposes.

In addition, there are instances in the Code where a term is defined by specific reference

to federal securities law, such as the following examples:

• Section 67(c)(2)(B)(i)(I) ("continuously offered pursuant to a public offering

(within the meaning of Section 4 of the Securities Act of 1933, as amended)");

• Section 83(c)(3) ("so long as the sale of property at a profit could subject

person to suit under Section 16(b) of the Securities Exchange Act of 1934");

• Section 162(m)(2) ("the term ̀ publicly held corporation' means any corporation

issuing any class of common equity securities required to be registered under

Section 12 of the Securities Exchange Act of 1934");

• Section 277(b)(3) ("which for each day of any taxable year is a national

securities exchange subject to regulation under the Securities Exchange Act of

1934 or a contract market subject to regulation under the Commodity Exchange

Act"); and

• Section 409(e)(4)(A) ("a class of securities required to be registered under

Section 12 of the Securities Exchange Act of 1934").

In flow Realty C'o. of Texas v. L"ommissioner,6~ the Tax Court addressed whether two

mineral deeds, each conveying an undivided one-eighth interest in oil, gas, sulphur and

other mineral, were "securities" fir purposes of determining whether the gains firo~
such conveyances constituted "personal holding company income" under Section 502(b)

of the Internal Revenue Code of 1939. If such gains were "securities," and hence,

"personal holding company income" as defined under the 1939 revenue code, the gains

would be subject to a 25%surtax.

The taxpayer contended that the mineral deeds were conveyances of an interest in real

estate and not a sale of "securities." The Tax Court agreed:

Under securities and exchange acts mineral deeds and assignments

of mineral rights have been held to be "securities." But here we have

a revenue statute and not a question of the exercise of police power

by a state or the National Government for the protection of the

public. The respondent's regulations define "stock or securities" in

broad and comprehensive language, but even so, we do not think the
instruments herein can be classified as securities under the revenue
act. What we have here is two deeds of conveyance evidencing two

ba 4 T.C. 600 (1945).
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private sales of undivided interests in realty, under which title passed
to and became vested in the grantees. Such sales do not, in our
opinion, under the circumstances here constitute a sale of securities
under respondent's regulations.bs

Based on this reasoning, the Tax Court held that the gains realized by the taxpayer upon
the conveyance of the mineral deeds were not "personal holding company income"
because the mineral deeds did not convey "securities."

In General Counsel Memorandum 35,242,66 the IRS stated that "[a]lthough [the
definitions under Sections 165(g), 402(a)(3), 10830 and 1236(c)] do not control for
purposes of Code § 1031, we believe it persuasive that Congress has consistently defined
the term `securities' in a limited sense." Accordingly, the IRS determined that an
exchange of whisky receipts for other whisky receipts qualified for nonrecognition
treatment under Section 1031(a).

Equally important, General Counsel Memorandum 35,242 determined that the whisky
receipts were not "securities" for purposes of Section 1031 even though the Securities
and Exchange Commission believed such receipts constituted securities under the
Securities Act of 1933 and the Securities Exchange Act of 1934. This is consistent with
the Tax Court's position that property which constitutes a. security under applicable
securities laws is not necessarily a "security" for purposes of a specific provision of the
Code.b' The IRS further noted, in the proposed rcvcnuc ruling attached to the gcncral
c~nnsel mem~ra.ndum, that the "securities" exception t~ n~nrecogniti~n treatment was
added to "preclude brokers, investment houses, and bond houses from arranging the taaL
free exchanges of appreciated securities for their clients."68

Based on the narrow scope of the definition of "securities" for various Code provisions,
the IRS endorsement of this narro`~v definition in the Section 1031 context, and the Tax
Court's conclusion that the definition of a "security" under applicable securities laws is
irrelevant, we believe that the Interests should not be treated as securities for Section
1031 purposes.

6s Id. at 608 (internal citation omitted).
66 I.R.S. Gen. Couns. Mem. 35,242 (Feb. 16, 1973).
67 Plow Realty Co, 4 T.C. 600 (1945) (concluding that mineral deeds were not securities for
purposes of the predecessor to Section 543 (personal holding company income) despite the fact
that they were securities under securities and exchange acts).
68 I.R.S. Gen. Couns. Mem. 35,242 (Feb. 16, 1973), (citing S. Rept. 1113, 67th Cong. (1927),
1939-1 (Part 2) C.B. 845-46).
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V. The Interests should not be treated as certificates of trust or beneficial

interests for purposes of Section 1031.

The non-recognition rules of Section 1031 do not apply to an exchange of certificates of
trust or beneficial interests.69 However, as concluded above, the Trust should be treated
as a fixed investment trust within the meaning of Treasury Regulation Section 301-7701-
4(c). Therefore, the Trust is considered to be a disregarded entity and the Beneficial
Owners should be viewed as owning an underlying fractional interest in the Property (as
opposed to an interest in the Trust itself for federal income tax purposes) because, for
federal income tax purposes, the Trust is disregarded and viewed as if it does not exist.
Thus, the Interests should not be viewed as prohibited certificates of trust or beneficial
interests for purposes of Section 1031.

VI. The Lease should be treated as a true lease and not a financing for

federal income tax purposes.

A. Generally.

We believe that the Lease has the hallmarks of a bona fide, true lease and, therefore,
should be treated as such for federal income tax purposes. The economic substance of a

leasing transaction is analyzed in light of all of the facts and circumstances.70
Transactions structured as leases may be recharacterized for federal income tax purposes
to reflect their economic substance.71 For example, in appropriate circumstances a
rurr~rtecl lease ma.y he recharac;leri~eel as a ~UntliLicmal sales cur~Lracl.

Recharacterization of the Lease as a financing or other arrangement for federal income
tax purposes would have significant adverse ta.x consequences. Fir example, if the Tease
were recharacleri~ecl a5 a fiiiauciiig, then fui~ tax purposes, tl~z Beneficial Owners would
be treated as having immediately sold the acquired Interests in the Property to the Master
'Tenant and the Master Tenant would be treated as the owner of the Property for federal
income tax purposes. As a result, a Purchaser ~ttemrtin~ t~ r~rtiairate in ~ ~ectinn 1X31
Exchange would not be treated as having received qualified replacement property when
the Purchaser acquired his or her Interest because the Purchaser would be treated as
having made a loan to the Master Tenant. As the owner of the Property for federal
income tax purposes, the Master Tenant, rather than the Purchasers, would be entitled to
claim any depreciation deductions. To the extent that payments of "rent" were

69 Code § 1031(a)(2)(E) (1984). As noted above, although the specific language providing for the
exch~sion of interests in a partnership, securities, or certificates of trust or beneficial interests has
been eliminated from the statute, an analysis of these terms remains relevant to the analysis and
conclusion set forth herein that the Beneficial Owners should be treated as owning real property
for federal income tax purposes.
70 Joint Committee on Taxation, Technical Explanation of the Revenue Provisions of the
"Reconciliation Act of 2010," as Amended, in Combination with the "Patient Protection and
Affordable Care Act," 153 & n. 350 (2010).

~l See, e.g., Frank Lyon Co. v. United States, 435 U.S. 561 (1978), rev'g 536 F.2d 746 (8th Cir.
1976); Rice's Toyota World, 752 F.2d 89 (4th Cir. 1985); Helvering v. F. & R. Lazarus & Co., 308
U.S. 252 (1939); Emershaw v. Commissioner, T.C. Memo 1990-246.
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recharacterized as payments of interest and principal, the payment of principal would not
be treated as the receipt of taxable income by the Purchasers and would not be deductible
by the Master Tenant. All of these, and other, consequences could have a significant
impact on the tax consequences of an investment in the Property.

B. Revenue Procedure 2001-28.

It is possible that the Lease could be treated as a financing rather than a true lease for
federal income tax purposes. There is, however, no bright-line test for making this
determination. This issue will be analyzed in the context of Revenue Procedure 2001-
28,72 which sets forth guidelines for obtaining an advance ruling that a lease constitutes a
true lease (and not a financing) for federal income tax purposes, as well as the federal
income tax case law governing this area.

In recent cases, courts have conducted atwo-part analysis to determine whether the
purported lease should be respected for federal income tax purposes, including an
analysis of whether (i) the purported lease should be disregarded as a "sham" transaction
and, if not, (ii) whether the lessor retained a sufficient amount of the traditional benefits
and burdens of ownership of the property. A leasing transaction will be deemed a sham,
and thus disregarded, if it was entered into for the sole purpose of obtaining tax benefits
and the transaction is devoid of any reasonable opportunity for economic profit
(exclusive of tax benefits). A transaction is not a sham if there is either a business
purpose or economic substance to the transaction.73 The Uusiness purpose test has Ueeii
described as a subjective analysis examining the motivations fc~r entering into a
transaction,74 while the economic substance analysis is described as an objective analysis
focusing on whether the transaction has a reasonable opportunity of producing a profit
(exclusive of tax benefits).75 If a transaction is shown not to be a sham, the lessor must
additionally retain sufficient benefits and burdens of ownership to be regarded as the
owner for fodoral income tax purpose~.76 The essence of the courts' benefits and burdens
analysis is an examination of whether the purported lessor is subject to the risks of

ownership (i.e., downside) and will enjoy the profits of the property (i.e., upside).

72 2001-1 C.B. 1156.
~3 See Rice's Toyota World, Inc., 752 F.2d 89; Van Roekel v. Commissioner, T.C. Memo 1989-74,
app dism'd 905 F.2d 80 (5th Cir. 1990); Offermann v. Commissioner, T.C. Memo 1988-236; L. W.
Hardy Co., Inc. v. Commissioner, T.C. Memo 1987-63; Greenbaum v. Commissioner, T.C. Memo
1987-222; Torres v. Commissioner, 88 T.C. 702 (1987); Mukerji v. Commissioner, 87 T.C. 926
(1986).
74 Levy v. Commissioner, 91 T.C. 838, 854 (1988).

75 Id. at 838; Rubin v. Commissioner, T.C. Memo 1989-484; Moser v. Commissioner, T.C. Memo
1989-142, aff'd 914 F.2d 1040 (8th Cir. 1990); Van Roekel v. Commissioner, T.C. Memo 1989-
74; Offermann v. Commissioner, T.C. Memo 1988-236; Larsen v. Commissioner, 89 T.C. 1229
(1987), aff'd & rev'd sub nom Casebeer v. Commissioner., 909 F.2d 1360 (9th Cir. 1990).
76 See Emershaw v. Commissioner, T.C. Memo 1990-246, aff'd 949 F.2d 841 (6th Cir. 1991);
Rubin v. Commissioner, T.C. Memo 1989-484; Pearlstein v. Commissioner, T.C. Memo 1989-
621; Moser v. Commissioner, T.C. Memo 1989-142, aff'd 914 F.2d 1040 (8th Cir. 1990); Van
Roekel v. Commissioner, T.C. Memo 1989-74; Levy, 91 T.C. 838.
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Revenue Procedure 2001-28" sets forth advance ruling guidelines for "true lease" status.

The Trust has not sought, and does not expect to request, a ruling from the IRS under

Revenue Procedure 2001-28. These ruling guidelines provide certain criteria that the IRS

will require to be satisfied in order to issue a private letter ruling that a lease is a true

lease for federal income tax purposes. In the event of an examination by the IRS, the IRS

and, ultimately, the courts of applicable jurisdiction, would consider these ruling

guidelines, together with existing cases and other rulings, in determining whether the

Lease qualifies as a true lease for federal income tax purposes. However, we do not

believe that strict compliance with Revenue Procedure 2001-28 is required to conclude

that the Lease should be characterized as a true lease for federal income tax purposes.

Rather, we believe that satisfying most of the material ruling guidelines should be

sufficient for this purpose. Accordingly, the following discussion reviews the factors

considered relevant by the IRS under Revenue Procedure 2001-28 guidelines, as well as

the relevant case law.78

C. Minimum Unconditional At-Risk Investment.

Under the Revenue Procedure, the lessor must make a minimum unconditional "at risk"

investment in the property (the "Minimum Investment") when the lease begins, must

maintain such Minimum Investment throughout the entire lease term, and such Minimum

Investment must remain at the end of the lcasc tcrm. The Minimum Investment must be

an equity investment (the "Equity Investment") that includes only consideration paid, and

personal liability incurred, by the lessor to purchase the property. The net worth of the

lessor must be sufficient to satisfy any such personal liability.79 We believe that

satisfying the required Minimum Investment pursuant to the guidelines is also indicative

of a lessor's retention of downside risk as required under the framework established by

the case law.80

1. Iitilihl MlllillllllYl IllV~EStlll~llt.

When the property is first placed in service or use by the lessee, the Minimum Investment

must be equal to at least 20% of the cost of the property. The Minimum Investment must

be unconditional: that is, the lessor must not be entitled to a return of any portion of the

Minimum Investment through any arrangement, directly or indirectly, with the lessee, a

shareholder of the lessee, or any party related to the lessee (within the meaning of Section

~~ 2001-1 C.B. 1156. The guidelines were designed with equipment, rather than real estate,
leveraged leases as a primary concern.
78 The factors enumerated in the case law are relevant to the guidelines as set forth in Revenue
Procedure 2001-28; thus, for purposes of this analysis we refer to the case law factors within the
framework of the guidelines.

79 Rev. Proc. 2001-28, 2001-1 C.B. 1156 § 4.01.

80 For example, courts have treated a lessor as the owner of property when the lessor has made
cash investments substantially smaller than the 20% required by the Revenue Procedure 2001-28
guidelines. See e.g., Emershaw v. Commissioner, T.C. Memo 1990-246 (6% investment);
Greenbaum v. Commissioner, T.C. Memo 1987-222 (7% investment); Hardy, L. W. Hardy Co.
Inc. v. Commissioner, T.C. Memo 1987-63 (17%investment).
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318 of the Code) (the "Lessee Group").81 Each of the Purchasers will acquire his or her
Interest in the Property (through the Trust) for an unconditional equity investment equal

to approximately 45.31 % of the cost of his or her Interest in the Property. None of the
Purchasers will be entitled to demand the return of his or her Equity Investment from the
Trust, or any tenant, or any party related to such parties, either through a put option, a
guaranty of residual value, or other arrangement with such persons.

2. Maintenance of Minimum Investment.

The Minimum Investment must remain equal to at least 20% of the cost of the property at
all times throughout the entire lease term. That is, the excess of the cumulative payments
required to have been paid by the lessee to or for the lessor over the cumulative

disbursements required to have been paid by or for the lessor in connection with the

ownership of the property must never exceed the sum of (i) any excess of the lessor's

initial Equity Investment over 20% of the cost of the property plus (ii) the cumulative pro
rata portion of the projected profit from the transaction (exclusive of tax benefits).82 The
Trust and the Manager have represented to us that they anticipate that the equity invested
in the Property by the Purchasers will equal at least 20% of the cost of the Property to the

Trust at all times throughout the term of the Lease (disregarding fluctuations in value)
and that, to their knowledge, no plans or intention exists to reduce such equity through

distributions or refinancing of the Property or otherwise. It is impossible, however, to

determine at this time whether the economic performance of the Property will comply

with the above stated requirement of Revenue Procedure 2001-28. Accordingly, this

estimation alone neither weighs in support nor against characterization of the Lease as a

true lease for federal income tax purposes.

3. Residual Investment.

Under Revenue Procedure 2001-28, the fair market value of the property at the end of the

lease term must be estimated to be an amount equal to at least 20% of the original cost of

the property. For this purpose, fair market value must be determined (i) without

including in such value any increase or decrease for inflation or deflation during the lease

term, and (ii) after subtracting from such value any cost to the lessor for removal and

delivery of possession of the property to the lessor at the end of the lease term. In

addition, under Revenue Procedure 2001-28, a reasonable estimate of the remaining
useful life of the property at the end of the lease term must equal the longer of one year or

20% of the originally estimated useful life of the property.83 The Trust and the Manager

have represented that the Property is expected to have a value at the end of the Lease

term or the anticipated time of sale that is at least 20% of the original cost of the Property

and that the financial projections of the value of the Property at the end of the Lease term

or the anticipated time of sale are not based on increases or decreases in inflation or

81 Rev. Proc. 2001-28, 2001-1 C.B. 1156 § 4.01(1).
82 Id. at § 4.01(2).
83 Id. at § 4.01(3).
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deflation during the lease term and reflect the anticipated costs of sale. In addition, the

Trust and the Manager have represented that a reasonable estimate of the remaining

useful life of the Property at the end of its initial lease term should equal the longer of one

year or 20% of the originally estimated useful life of the Property.

D. Lease Term and Renewal Options.

For purposes of determining whether the various requirements imposed by Revenue

Procedure 2001-28 are satisfied, the lease term must include all renewal or extension

periods except renewals or extensions at the option of the lessee at fair rental value at the

time of such renewal or extension.84 Because both the Equity Investment of the

Purchasers and the Lease will terminate at the time of the anticipated sale, the anticipated

time of sale might be used as the measuring period for purposes of determining the term

of the Lease. One could also argue that the entire term of the Lease should be used as the

applicable measuring period in determining whether the various requirements of Revenue

Procedure 2001-28 have been met. We have considered each of these alternatives in

reaching our conclusions herein concerning the application of Revenue Procedure 2001-

28.

E. Purchase and Sale Rights.

Under Revenue Procedure 2001-28, no member of the Lessee Group may have a

contractual right to purchase the property from the lessor at a price less than its fair

market value at the time the right is exercised.85 When the property is first placed in

service or use by the lessee, the lessor may not have a contractual right to cause any party

to purchase the property.86 The lessor must also not have any present intention to acquire

such a contractual right. A provision that permits the lessor to abandon the property to

any party will be treated as a contractual right of the lessor to cause such party to

purchase the property.R' Despite this prohibition, bosh the IRS and the cuurls have

recognized leases utilizing fixed-price purchase options as leases for federal income tax

purposes. A number of courts have concluded that a true lease existed even when the

lessee had the right to purchase the leased property at a fixed price so long as the

purchase price represented an estimate of the fair market value of the leased property as

841d. at § 4.02.
85 1d. at § 4.03.
86 Id. at § 4.03.
$~ Id. at § 4.03.
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of the option date, or was not nominal in relation to such value.88 The Lease and other
Transactional Documents do not provide the Trust with a put option or the right to
abandon the Property to any party.

F. Investment by Lessee.

No part of the cost of the property or the cost of improvements, modifications, or
additions to the property ("Improvements") may be furnished by any member of the
Lessee Group. If the lease requires the lessee to maintain and keep the property in good
repair during the term of the lease, ordinary maintenance and repairs performed by a
member of the Lessee Group will not constitute an Improvement.89

While the Master Tenant may incur some obligations to construct improvements under
one or more subleases, this should not affect the characterization of the Lease for federal
income tax purposes. Under the Lease, the Master Tenant may be required to pay for
certain tenant improvements associated with the Property. For example, the Master
Tenant must throughout the term of the Lease take good care of the Property, put, keep
and maintain the Property and every part thereof in a condition substantially the same as
the condition of the Property as of the commencement of the Lease, and make all
necessary repairs of whatsoever kind or nature.90 We believe that any such
improvements required to be constructed by the Master Tenant under the Lease arc in the
nature of maintenance and repairs consistent with ordinary commercial practice and,
therefore, should not prevent the Lease from qualifying as a true lease for federal income
tax purposes,91

88 See L. W. Hardy Co. Inc. v. Commissioner, T.C. Memo 1987-63; Transamerica Corp. v. U.S.,
15 Cl. Ct. 420 (1988), aff'd 902 F.2d 1540 (Fed. Cir. 1990); Cooper v. Commissioner, 88 T.C.
84 (1987); Belz Inv. Co. v. Commissioner, 72 T.C. 1209 (1979), aff'd 661 F.2d 76 (6th Cir. 1981),
acq. 1980-2 C.B. 1; Northwest Acceptance Corp. v. Commissioner, 58 T.C. 836 (1972), aff'd 500
F.2d 1222 (9th Cir. 1974); Lockhart Leasing Co. v. Commissioner, 54 T.C. 301 (1970), aff'd 446
F.2d 269 (10th Cir. 1971); see also Staff of the Joint Committee on Taxation, General Explanation
of the Tax Reform Act of 1984 (1984) ("Where [a] purchase option was more than nominal but
relatively small in comparison with fair market value, the lessor was viewed as having transferred
full ownership because of the likelihood that the lessee would exercise the option.").

89 Rev. Proc. 2001-28, 2001-1 C.B. 1156 at § 4.04.
90 
See the Lease at §6.1.

91 
In addition, in its private ruling practice under Revenue Procedure 75-21 (the predecessor to

Revenue Procedure 2001-28, which included a similar requirement), the IRS has generally
concluded that the making of an improvement by a tenant not permitted under this guideline will
not affect the true lease analysis. See I.R.S. Priv. Ltr. Rul. 8712025 (Dec. 18, 1986); see also
I.R.S. Gen. Couns. Mem. 36,727 (May 13, 1976) ("We too have found no statutory or judicial law
reclassifying a lease transaction as a purchase because of lessee improvements").
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No member of the Lessee Group may lend to the lessor any of the funds necessary to
acquire the property, or guarantee any indebtedness created in connection with the
acquisition of the property by the lessor.92 A guarantee by any member of the Lessee
Group of the lessee's obligation to pay rent, properly maintain the property, or pay
insurance premiums or other similar conventional obligations of a net lease does not
constitute a guarantee of the indebtedness of the lessor.93 There are no guarantees under
the Lease or other Transaction Documents that violate this requirement.9a

H. Profit Requirement.

The lessor must expect to receive a profit from the transaction apart from the value of or
benefits obtained from the tax deductions, allowances, credits and other tax attributes
arising from such transaction. Under the Revenue Procedure 2001-28 guidelines, this
requirement is met if: (a) the aggregate amount required to be paid by the lessee to or for
the lessor over the lease term plus the value of the residual investment exceed an amount
equal to the sum of the aggregate disbursements required to be paid by or for the lessor in
connection with the ownership of the property and the lessor's Equity Investment in the
property, including any direct costs to finance the Equity Investment; and (b) the
aggregate amount required to be paid to or for the lessor over the lease terns exceeds by a
reasonable amount the aggregate disbursements required to be paid by or for the lessor in
connection with the ownership of the property.95 Similarly, the return of a profit to the
lessor is arguably indicative of a true upside, sufficient to satisfy the sham transaction and
benefits and burdens framework established by the case law.96 The Trust and the
Manager have represented to us that this requirement is expected to be satisfied.

92 Rev. Proc. 2001-28, 2001-1 C.B. 1156 § 4.05.
93 Id. at § 4.05.
9a An affiliate of the Sponsor and its principal, R. Ramin Kamfar, will provide the Lender with a
limited, non-recourse carveout guarantee under which the affiliate guarantees the payment and
performance of certain obligations caused by the Trust's action or inaction in connection with the
Manager's management of the Property. The limited guarantee should not be viewed as an
amount of capital at risk in connection with ownership of the Property because the potential
liability only arises due to events within the control of the Trust. Because the liability triggers will
be within the control of the Trust, such a limited guarantee is distinguishable from a full guarantee
of the Trust's entire indebtedness. In addition, with respect to the Bridge Financing, the Company
(among other Affiliates) will provide the bridge lender with a repayment guaranty of the
obligations of Bluerock Real Estate Holdings, LLC. As the Bridge Financing will be an obligation
of the Bluerock Real Estate Holdings, LLC (and not the 'Trust), such guarantee should not
constitute a guarantee of indebtedness created in connection with the acquisition of the Property
by the Master Tenant as lessor.
9s Rev. Proc. 2001-28, 2001-1 C.B. 1156 at § 4.06.
96 While the "Uncontrollable Costs" feature of the Lease could potentially be viewed as giving rise
to a relationship similar to a cash flow lease (e.g., if the pool of items included in the formulation
of Uncontrollable Costs was so expansive as to include the totality of operating expenses, or a
significant portion thereof, thereby changing the nature of the Lease), we believe that the limited
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In light of the above factors, the Lease satisfies most of the pertinent material conditions

set forth in Revenue Procedure 2001-28 that we believe are necessary for characterization

as a true lease. Likewise, under the framework established in the case law, the Lease

bears the hallmarks of a bona fide lease. Accordingly, we believe that the Lease should

be treated as a true lease rather than as a financing for federal income tax purposes.

VII. The Lease should be treated as a true lease and not a deemed
partnership for federal income tax purposes.

It also is necessary to consider whether the Lease could be re-characterized as a
partnership for federal income tax purposes because if the Trust or the Beneficial Owners
are treated as partners with the Master Tenant with respect to the ownership of the
Property, the Beneficial Owners would not be treated as directly holding interests in the
Property for income tax purposes.97 Case law provides that certain factors are indicative
that a purported lease may in fact be a partnership for federal income tax purposes.98

A. Applicable Standards.

The courts have focused on the following factors when a.na.ly~ing this issue:

categories included therein (i.e., real estate taxes and similar impositions, insurance and utilities)
are sufficiently tied to historic and anticipated costs and discrete in nature such that the Lease
should still be properly viewed as a true lease and not an agency or financing arrangement. As
such, the Uncontrollable Costs adjustment mechanism in the Lease should not be viewed as a
sharing of profits or losses. In addition, if there is an increase in the amount of Uncontrollable
Costs, such costs will only be offset to the extent of Additional Rent or Supplemental Rent;
accordingly, if such rent amounts are unavailable, the burden for such costs remains with the
Master Tenant.
97Because the property manager and sub-property manager will not be in privity of contract with
the Trust, there should be little doubt that there is no partnership between the property manager,
sub-property manager, and the Trust.
98 See Haley v. Commissioner, 203 F.2d 815 (5th Cir. 1953), rev'g and rem'g 16 T.C. 1509 (1951)
(citing Culbertson and stating that a transaction will be treated as a partnership rather than a lease
"if the agreements and the conduct of the parties . . .plainly show the existence of such [a
pairtuership] relationship, and the intent to enter into it"); Bussing v. Commissioner, 88 T.C. 449
("A partnership for federal income tax purposes is formed when the parties to a venture join
together capital or services with the intent of conducting a business or enterprise and of sharing the
profits and/or losses of the venture"). In Bussing, the parties entered into a multiparty sale lease-
back transaction intended to qualify under Frank Lyon. Rent payments generally offset amounts
due under the debt incurred to purchase the asset, giving the purchaser-lessor an interest in the
rent. Because of a remarketing agreement that enabled the seller-lessee to share along with the
purchaser lessor in the residual value of the leased property. The purchaser-lessee took the
property subject to already existing debt and therefore bore a risk of loss if this debt was not
repaid.
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The test set forth in Culbertson is applicable in determining whether an agreement is

treated as a partnership or as a lease.99 The Lease specifically states that the parties do

not intend to form a financing arrangement, joint venture or management arrangement

with the Master Tenant.'oo Likewise, the Lease recites that it is intended to be

characterized as a true lease and that the parties shall reflect the Lease as such in all

applicable books, records and reports, including income tax filings.'
o1

2. Joint Contribution of Capital or Services.

Where persons combine their capital and services together in an enterprise such that they

are required to deal with each other to realize the economic benefits from the property,

the arrangement generally will be characterized as a partnership.102 The Trust and the

Master Tenant do not intend to pool either their capital or services. The Trust will make

the Property available to the Master Tenant and will not participate in, or provide services

to, the Master Tenant's business (except to the extent necessary to protect its investment

in the Property). Similarly, the Master Tenant will not provide capital to enable the Trust

to acquire or improve the Property and will not provide services to the Trust (except to

the extent necessary to comply with its obligations under the Lease).

3. Joint Capital and Ownership of Capital and Earnings.

Aiiutl~er factor is wl~othor the participants will have joint control over the capital and

earnings of the venture.103 The Master Tenant will have control over cash from the

Property. IIowever, the Mttstcr Tc;naul ~huulci iiul be tleeinecl lu ti~ve un ~wiiet•y1ii~

interest in the funds to which the Trust is entitled and it does not have the power to spend

such funds except pursuant to the specific terms provided under the Lease. The Trust and

the Master Tenant will each earn a separate profit. The Master Tenant will recognize

income or loss based on the difference between the rent it receives on its subleases and

the expenses of leasing and operating the Property. The Trust will receive rent from the

Master Tenant, including a fixed base rent payment payable monthly, and a percentage of

gross rents earned on an annual basis (with estimated payments being made to the Trust

on a monthly basis),
loa The Lease does not provide for any rental payments based on net

operating income or net cash flow from the operation of the Property. Thus, none of

these parties will jointly share in profits or losses; rather, each will bear its own separate

99 Commissioner v. Culbertson, 337 U.S. 733 (1949).
10° See the Lease at §3.5.
t 01 Id. The IRS could attempt to collapse the 1.0% InteresC in the TrusC retained by the Depositor
(an affiliate of the Sponsor) and the Master Tenant's leasehold interest to assert that there are two
classes of Interests that are not of equal economic effect. However, based on our review of the
Transaction Documents, we do not believe that this result is likely as it would require the IRS to
establish against the weight of the other factors discussed herein that the Lease is not a true lease.
ioz Bussing, 88 T.C. 449; Alhouse v. Commissioner, T.C. Memo 1991-652.
Io3 Code § 704(e)(1).
ioa See the Lease at §§4.1(a)-(c).
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risk that a profit will be realized.

4. Sharing of Profits as Co-proprietors.

Partners generally share profits as co-proprietors. A sharing of profits, however, is not

alone sufficient to make partners or joint venturers out of participants in a business

enterprise if the requisite element of co-ownership is not established.
los A profit share in

a lease can be received by a lessor as rent without the lessor becoming a partner in the

enterprise. A share of net receipts, as opposed to gross receipts, is stronger evidence that

a partnership relationship exists, but without more, should not cause a lease to be

recharacterized as a partnership. Under the Lease, the Master Tenant receives rent from

the sublease of the Property whereas the Trust receives rent from the Master Tenant.

Under the Treasury Regulations, the sharing of gross rents, without more, is very unlikely

to create a partnership arrangement.106 The only sharing involved in the present case is

the fact that the Trust might share in certain gross percentage rent, as a landlord and not

as a partner, only to the extent such rent exceeds a set base.107 Thus, the Trust and the

Master Tenant should not be viewed as sharing in the net profits from the Property.

ios See Treas. Reg. § 301.7701-1(a)(2) (if an individual owner of farm property leases it to a
farmer for a cash rental or a share of the crops, they do not necessarily create a separate entity for
federal tax purposes); Grandview Mines v. Commissioner, 282 F.2d 700 (9th Cir. 1960), aff'g 32
T.C. 759 (1959) (46.5% of lessee's net profits frotn leased property; not recharacacterized as
partnership); FY'PP~SPYI U rnri7Y771,CCInYIP.I'~ R4 T.C'. 9~O (19RS) (`The fact that the cnnsicieratinn raid
for the use of property is a function of net profits, does not require a finding that a joint venture
exists"); see also U.S. v. Myra Foundation, 382 F.2d 107 (8th Cir. 1967) (sharecropping
arrangement not partnership even though landowner furnished seed, paid half of certain expenses,
and participated in farming operations through a farm mana.ger); White',s Iowa Manual Lahor Inct,.
v. Commissioner, T.C. Memo 1993-364 (same result); Harlan E. Moore Charitable Trust v. U.S.,
9 F.3d 623 (7th Cir. 1993) (same result); Oblinger Trust v. Commissioner, 100 T.C. 114 (1993);
cf. Bank of El Paso v. U.S., 509 F.2d 832 (5th Cir. 1975) (holding characterization as lease or
partnership was a question for the jury and distinguishing Myra Foundation); Rev. Rul. 57-7,
1957-1 C.B. 435 (arrangements in which coin-operated entertainments were placed on premises
and under which the owner of the premises received a percentage of the gross receipts were
leases); Manchester Music Co., Inc. v. U.S., 733 F. Supp. 473 (D.N.H. 1990) (reaching opposite
conclusion from Rev. Rul. 57-7); In re Acme Music Co., Inc., 196 B.R. 925 (W.D. Pa. 1996) (no
partnership between owner of premises of operator of coin-operated entertainments where owner
and operator shared only gross profits, not net profits); Rev. Rul. 92-49, 1992 —1 C.B. 433
(allowing taxpayers to elect how to report arrangements described in Rev. Rul. 57-7); see also
Duley v. Commissioner, T.C. Memo 1981-246 (no partnership even though profit sharing because
no intent to form partnership, no sharing of losses and nn material interest in capital); Koss v.
Commissioner, T.C. Memo 1989-330 (no partnership when joint sharing of profits because no
obligation to contribute capital or share losses and no proprietary interest in profits); I.R.S. Priv.
Ltr. Rul. 8003027 (Oct. 23, 1979); I.R.S. Gen. Couns. Mem. 36,113 (Dec. 19, 1974); Rev. Rul.
75-43,1975-1 C.B. 383.
l06 Treas. Reg. §1.761-1(a); Treas. Reg. §301.7701-1(a)(2).
log As noted above, we believe that the limited categories of expenses included in Uncontrollable
Costs (i.e., real estate taxes and similar impositions, insurance and utilities) are sufficiently tied to
historic and anticipated costs and discrete in nature such that the Lease should still be properly
viewed as a true lease and not a deemed partnership. As such, the Uncontrollable Costs
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5. Sharing of Losses.

Although the sharing of losses is not required to obtain partner status, this has often been
a significant factor in cases distinguishing leases from partnerships. A mere profit-sharing
agreement would not be ta~ced as a partnership absent an intent to form a partnership,
especially when there was no agreement to share losses. In this case, the Master Tenant
will not share in losses generated from an ownership interest in the Property. Further, in
the case of the Lease, the Trust will lease the Property to the Master Tenant, and will not
share in losses, if any, sustained by the Master Tenant with respect to operating and
subletting of the Property.

6. Control Over the Business.

An arrangement whereby two or more persons share the profits of a common undertaking
does not constitute a joint venture in the absence of the power to control.108 Typically, a
lessor does not jointly manage the leased property with the lessee. The right of a lessor to
participate in the management of the property, therefore, is an important factor
distinguishing leases from partnerships.109 Under the terms of the Lease, the Trust will
have limited rights to participate in the management of the Property. The Master Tenant
will have the right to manage the day-to-day operation of the Property. Any sublease by
the Master Tenant does not require the consenC of the Trusl, so long as the lertn of such
sublease terminates prior to the term of the Lease.'lo While any decision to sell or
refinance the Property will be made by the Manager on behalf of the Trust, this right is
lypi~al fui• a lessui• lu }~u~sc5~ as the owiizr of tl~e Pro~orty and, thoroforo, does not
support partnership characterization. In addition, the Trust Agreement grants the
Beneficial Owners, or the Manager if no Beneficial Owner cxcrcisc its right, a right of
first refusal upon the receipt of any Beneficial Owner of a bona fide Third-Party Offer.

11l

This right is only operative upon the receipt of a Third-Party Offer, and the Beneficial
Owner (or Manager, as the case may be) may only exercise such right on the same arm's
length terms and conditions as contained in the bona fide Third-Party Offer. As such, the
right of first refusal should not be viewed as a shared control arrangement.

7. Parties' Agreement and Conduct in Executing its
Terms.

As stated above, the Lease specifically states that the parties do not intend to create a
financing arrangement, joint venture or management arrangement.

11Z Additionally, we
believe the terms of the Lease are not indicative of a financing arrangement, joint venture

adj usltnent mzchanism in the Lease should not be viewed as a sharing of profits or losses and,
therefore, is not indicative of a deemed partnership.
ioa Joe Balestrieri and Co. v. Commissioner, 177 F.2d 867 (9th Cir. 1949); O'Connor v.

Commissioner, T.C. Memo 1960-70 (broker split profits but compensated for losses).
l09 

See, e.g., Grandview Mines, 282 F.2d 700; Haley, 203 F.2d 815.
lto See the Lease at §19.4.
I11 See the Trust Agreement at §6.4(b).
112 

See the Lease at § 3.5.
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or management arrangement. Accordingly, the parties' agreement and, to our
knowledge, their conduct in executing its terms should not be indicative of a partnership

for federal income tax purposes.

8. Maintenance of Separate Books.

The Master Tenant will not keep books or records on behalf of the Trust, as such tasks
will be performed by the Manager on behalf of the Trust. Under the Lease, the Master
Tenant will keep records as required to report rental payments to the Trust so that the
Trust will separately report its separate rental income.113

9. Filing of Tax Returns or Other Partnership Action.

Pursuant to the Lease, no partnership returns will be filed and the parties are prohibited
from otherwise acting or holding themselves out as partners in a partnership.114 Each
party is specifically required to reflect the transactions represented by the Lease in all

applicable books, records and reports (including, without limitation, income tax filings)
in a manner consistent with true lease treatment,"s

lU. Lessee Shares in Residual Proceeds.

Although a number of cases have upheld transactions as leases even though the lessee
was engaged to provide the lessor with remarketing services in exchange for a share of

the sales procccds,16 this factor is not present here. In addition, any compensation of the
M~n~gcr, if any, upon a sale of the Property is a matter of contract between the Trust and
the Manager end should not give rise to a partnership between the Master Tenant and the
Trust for federal income tax purposes.

B. Conclusion.

Based on these factors, the arrangement between and among the Trust and the Master
Tenant should not give rise to a deemed partnership for federal income tax purposes.

VIII. The discussion of the federal income tax consequences contained in

the Memorandum are correct in all material respects.

We have reviewed the discussion of federal income tax consequences contained in the
Memorandum, and we believe that it is correct in all material respects. Our opinion,
however, does nul address whether the exchange entered into by an Purchaser satisfies all
of the requirements of Section 1031.

113 
See the Lease at §§3.5 & 23.21.

I la 
See the Lease at §23.16

I ~ s See the Lease at §3.5.
1'6 See, e.g., Levy, 91 T.C. 838; Casebeer, 909 F.2d 1360.
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IX. Certain judicially created doctrines should not apply to change the

foregoing conclusions.

There are a number of judicially created substance-over-form doctrines that may
conceivably apply to the Trust's contractual arrangements, including the economic
substance/business purpose, the sham transaction, and step transaction doctrines. For
reasons discussed more fully below, none of the foregoing doctrines should apply in the
instant case.

A. Economic Substance and Business Purpose.

1. Applicable Rules.

Taxpayers generally are free to structure their business transactions as they please, even if
motivated by tax avoidance considerations.11~ While a transaction with no purpose other
than to reduce taxes will not be recognized for federal income tax purposes, a transaction
that has a meaningful business purpose and economic substance should be respected,
regardless of whether the taxpayer also intended to reduce taxes.lis

In Frank Lyon Co. v. United States,119 the Supreme Court stated:

Where . there is a genuine multiple-party transaction with
economic substance which is compelled or encouraged by business
or regulatory realities, is imbued with tax independent
considerations, and is not shaped solely by tax-avoidance features

ll~ See Gregory, 293 U.S. 465; Rice's Toyota World v. Commissioner, 81 T.C. 184, 196 (1983),
aff'd in part, rev'd in part and rem'd, 752 F.2d 89 (4th Cir. 1985).
lls Gregory, 293 U.S. at 469; see also Superior Oil Co. v. Mississippi, 280 U.S. 390, 395-96
(1930) ("The only purpose of the [taxpayer] was to escape taxation. .. The fact that it desired to
evade the law, as it is called, is immaterial, because the very meaning of a line in the law is that
you intentionally may go as close to it as you can if you do not pass it."); Knetsch v. United States,
364 U.S. 361, 365 (1960) (citing Gregory regarding the legal right of a taxpayer to decrease or
altogether avoid taxes); ACM Partnership, 157 F.3d at 248 n.31 ("[I]t is also well established that
where a transaction objectively affects the taxpayer's net economic position, legal relations, or
non-tax business interests, it will not be disregarded merely because it was motivated by tax
considerations. In analyzing both the objective and subjective aspects of ACM's transaction in
this case where the objective attributes of an economically substantive transaction were lacking,
we do not intend to suggest that a transaction which has actual, objective effects on a taxpayer's
non-tax affairs must be disregarded merely because it was motivated by tax considerations.");
Yosha v. Commissioner, 861 F.2d 494, 499 (7th Cir. 1988) (a transaction has economic substance
when " ... it is the kind of transaction that some people enter into without a tax motive, even
though the people fighting to defend the tax advantages of the transaction might not or would not
have undertaken it but for the prospect of such advantages —may indeed have had no other
interest in the transaction.").
119 435 U.S. 561 (1978).
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that have meaningless labels attached, the Government should honor
the allocation of rights and duties effectuated by the parties.

lzo

As a result of Frank Lyon, atwo-pronged test was developed to determine whether the
form of a transaction should be respected or disregarded as a sham. In Rice's Toyota
World, Inc.,121 the Fourth Circuit articulated this test by stating that "[t]o treat a
transaction as a sham, the court must find that the t~payer was motivated by no business
purposes other than obtaining tax benefits in entering the transaction, and that the
transaction has no economic substance because no reasonable possibility of a profit
exists."1z2 This test therefore analyzes both the objective and subjective aspects of a
transaction, i.e., the economic substance and the subjective business motivation behind
the transaction, respectively.123 These objective and subjective aspects are not "discrete
prongs of a ̀ rigid two-step analysis,"' but rather are related factors in the analysis of
whether a transaction has sufficient substance, apart from its tax consequences, to be
respected.'za

With respect to determining profit potential, the courts have not traditionally established
a threshold amount of profit to determine whether a transaction should be respected for

federal income tax purposes. The Tax Court has in some cases required more than a de
minimis amount of .profit, especially where transactions involving financial instnaments
are concerned.lzs Other courts, however, have been reluctant to propose a threshold
amount.lzb

izu ~~ at SR3-84; ,cee also Cottage .Savings Assn v. Commissioner, 499 U.S. 554 (1991) (a savinigs
and loan association that swapped mortgage portfolios in order to recognize a tax loss was allowed
such loss; the Supreme Court focused not on the tax-motivated purpose, but on whether the
ortfolios were materially different by tax as opposed to economic standards).
~21 81 T.C. 18~ (1983), czff'c~ i~a~~zrt, r~v'a' i~t~~xrt ~z~aa'reni'd, 752 P.2d 89 (4th Cir. 1985).
122 

Rice's Toyota World, 752 F.2d at 91; see also Horn v. Commissioner, 968 F.2d 1229, 1237
(D.C. Cir. 1992) (before declaring a transaction an economic sham, the court should consider
whether the transaction presented a reasonable prospect for economic gain).
lz3 Casebeer, 909 F.2d at 1363; accord Lerman v. Commissioner, 939 F.2d 44, 53-54 (3d Cir.
1991) (noting that a sham transaction is defined as a transaction that "has no business purpose or
economic effect other than the creation of tax deductions" and holding that the taxpayer was not
entitled "to claim "losses" when none in fact were sustained").
124 Id. at 1363; see also Jacobson v. Commissioner, 915 F.2d 832, 837 (2d Cir. 1990) (the
determination of economic substance looks to whether the transaction has any "practical economic
effects other than the creation of income tax losses"); Weller v. Commissioner, 270 F.2d 294, 297
(3d Cir. 1959) (transactions that do not change the flow of economic benefits are disregarded if
they do not change the taxpayer's financial position); Northern Ind. Pub. Serv. Co. v.
Commissioner, 115 F.3d 506 (7th Cir. 1997), affg, 105 T.C. 341 (1995) (the IRS could not set
aside transactions which resulted "in actual, non-tax related changes in economic position.");
Larsen, 89 T.C. 1229; cf. Kirchman v. Commissioner, 862 F.2d. 1486 (11th Cir. 1989) (existence
of a nontax business purpose does not mandate the recognition of a transaction that otherwise
lacks economic substance); Goldstein v. Commissioner, 364 F.2d 734 (2d Cir. 1966) (the court
denied the taxpayer a prepaid interest deduction on debt incurred by the taxpayer solely to
generate a deduction because the taxpayer could not reasonably have had any purpose in entering
the transactions other than to reduce taxes).
12s See Hilton v. Commissioner, 74 T.C. 305, 353 (1980); aff'd per curiam, 671 F.2d 316 (9th Cir.
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In United Parcel Service of America, Inc. v. Commissioner,127 the Eleventh Circuit
reversed the Tax Court128 on the issue of economic substance in finding that the
restructuring by United Parcel Service ("UPS") of its excess-value business had both real
economic effects and a business purpose. The Court reasoned that setting up a
transaction (that otherwise has economic substance) with tax planning in mind is
permissible as long as it figures in a bona fide, profit-seeking business purpose. In its
finding that UPS' transaction had a valid business purpose, the Court noted that "a
"business purpose" does not mean a reason for a transaction that is free of tax
considerations. Rather, a transaction has a "business purpose" ... as long as it figures
in a bona fide, profit-seeking business."129

The economic substance doctrine was developed under an extensive body of case law
prior to being codified as Section 7701(0) as part of the Reconciliation Act of 2010.130

Before the economic substance doctrine under Section 7701(0) can be applied to a
transaction, it is important to ask whether the economic substance doctrine is relevant to
such transaction. Section 7701(0)(5)(C) provides that "[t]he determination of whether the
economic substance doctrine is relevant to a transaction shall be made in the same
manner as if this subsection has never been enacted."131 For example, the Joint
Committee Report specifically provides that "[1]easing transactions, like all other types of
transactions, will continue to be analyzed in light of all the facts and circumstances."' ~2

This suggests that the economic substance doctrine as codified wi11 be applied as it
historically has been applied under the case law. However, taxpayers should anticipate
that the courts and the IRS could apply llie specific language of the Slalule.

The Joint Committee Report provides for two types of transactions that are not
cu~~5i~le~~ea relevairl fur purposes of tl~e ocui~omic substaiic~ aoctrino: (i) trai~sactioi~s
diving rise t~ the realisation ~f tax benefits consistent with the intent of Congress; and (ii)
certain basic business transactions that are respected "under longstanding judicial and

1982) (a 6% rate of return was required for purposes of the economic substance determination);
Krumhorn v. Commissioner, 103 T.C. 29 (1994).
126 See Estate of Thomas v. Commissioner, 84 T.C. 412, 440 n. 52 (1985) (the court abstained,
absent legislative guidance, from proposing a particular return for purposes of the determination of
profit potential).
lZ~ 254 F.3d 1014 (l lth Cir. 2001), rev'g, T.C. Memo 1999-268.
12g T.C. Memo 1999-268.
129 

United Parcel Service ofAmerica, Inc., 254 F.3d at 1019.
13o As codified, the economic substance doctrine is the "common law doctrine under which tax
benefits under subtitle A with respect to a transaction are not allowable if the transaction does not
have economic substance or lacks a business purpose." Code § 7701(0)(5)(A).
131 See also Joint Committee on Taxation, Technical Explanation of the Revenue Provisions of the
"Reconciliation Act of 2010," as amended, in combination with the "Patient Protection and
Affordable Care Act" (JCX-18-10) (Mar. 21, 2010) [hereinafter Joint Committee Report], at 152
("[T]he provision does not change present law standards in determining when to utilize the
economic substance analysis.").
~3z Id.
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administrative practice."133 Regarding the first category of transactions to which the
economic substance doctrine is not relevant, the Joint Committee Report states that "[ifJ

the realization of the tax benefits of a transaction is consistent with the Congressional
purpose or plan that the tax benefits were designed by Congress to effectuate, it is not
intended that such tax benefits be disallowed."

13a Regarding the second category of

transactions to which the economic substance doctrine is not relevant, the Joint
Committee Report states that Section 7701(0) "is not intended to alter the tax treatment of
certain basic business transactions that, under longstanding judicial and administrative
practice are respected, merely because the choice between meaningful economic
alternatives is largely or entirely based on comparative tax advantages."

13s The Joint
Committee Report further provides that the economic substance doctrine does not apply
to the following four basic business transactions: (i) the choice between capitalizing a
business enterprise with debt or equity; (ii) A U.S. person's choice between utilizing a
foreign corporation or a domestic corporation to make a foreign investment; (iii) the
choice to enter a transaction or series of transactions that constitute a corporate
organization or reorganization under subchapter C of the Code; and (iv) the choice to use
a related-party entity in a transaction, provided that the arm's-length standard of Section
482 and other applicable concepts are satisfied.

136

The legislative history to Code Section 7701(0) provides limited guidance as to whether
the economic substance doctrine applies in the first instance. Specifically, the House
Report states that it does not intend for the provision to alter the tax treatment of "certain
basic business transactions that, under longstanding judicial and administrative practice
arc rcapc~tcd, mcrcly because the choice bet~~veen meaningful economic alternatives is
lt~rgcly or cntircly based on comparative tax advantages."137 The Housc Report goes on
to note that, "as under present law, whether a particular transaction meets the
requirements fir specific lrealiiieul uii~ler airy of lliese pcvvisiuii5 is a c~uesliun of fads
and circumstances."'~R

In addition, the Large Business and lnternational Division of the 1KS issued guidance to
assist examiners and their managers with determining whether it is appropriate to raise
the economic substance doctrine with respect to a transaction under review (the "LB&I
Directive").139 The LB&I Directive lists factors tending to show that it likely would be
inappropriate to apply the economic substance doctrine, such as if (i) the transaction was
not highly structured, (ii) the transaction was based on arms' length terms negotiated by
unrelated third parties, (iii) the transaction did not involve unnecessary steps, (iv) the
transaction was not promoted by a tax department or outside counsel, or (v) the

133 Id. at 152-153.
13a Id at 152 n. 344.
13s Id at 152.
136 Id at 152-153.
13~ H.R. Rep. 111-443 at 296.
i3g Id.
139 LB&I Directive, Guidance for Examiners and Managers on the Codified Economic Substance
Doctrine and Related Penalties, Control No: LB&I-4-0711-015 (July 15, 2011).
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transaction generates targeted tax incentives that are, in form and substance, consistent
with Congressional intent in providing the incentives.lao

If a transaction is relevant and thus subject to the economic substance doctrine, Section
7701(0) codifies the position, already taken by many courts, that the economic substance
doctrine entails application of a conjunctive test.lal Specifically, Section 7701(0)(1)
provides that a transaction (or series of transactions) to which the economic substance
doctrine applies is treated as having economic substance only i£ (1) it changes in a
meaningful way (apart from any federal income tax effects) the taxpayer's economic
position; and (2) the taxpayer has a substantial purpose (apart from federal income tax
effects) for entering into such transaction. Before enacting Section 7701(0), some circuit
courts of appeal would only require a change in economic circumstances or a business
purpose. By enacting Section 7701(0), Congress eliminated any distinction between the
different federal circuit courts of appeal as to whether the foregoing test should be
applied conjunctively or disjunctively.

2. Analysis.

The Trust's contractual arrangements should be recognized for federal income tax
purposes according to their forth. As discussed above, the economic substance doctrine
does not apply to certain basic business transactions, including a U.S. person's choice
between utilizing a foreign corporation or a domestic corporation to make a foreign
investment. Although the use of Delaware statutory trusts to invest in real properties is
not a transaction that is specifically included in the list of basic business transactions in
the Joint Committee Report that are not subject to the economic substance doctrine, the
transaction pertaining to "a U.S. person's choice between utilizing a foreign corporation
oi• a aomcstic coi•poratiun to make a foreign investment" spoaks to the general issue of
huw a lax~ayer 5lructures iiivestm~i~ts, such that the type of eiitily u5ea by a taxpayer lu
structure an investment (i.e., corporation, partnership, trust) should arguably be
considered a basic business transaction that is not relevant and to which the economic
s~~hstance doctrine is not applicable. Accordingly, the holding by the ReneficiaJ owners
of the Property through the Trust should be treated as a transaction that is not relevant for
purposes of Section 7701(0), such that the economic substance doctrine should not apply.

Even if for the sake of argument, however, the holding by the Beneficial Owners of the
Property through the Trust were treated as a transaction that is relevant for purposes of
Section 7701(0), such transaction should be respected because (i) the Beneficial Owners'
economic positions are meaningfully changed as a result of entering into the transactions
herein; and (ii) there is a substantial purpose (apart from federal income tax effects) for
the Beneficial Owners for entering into the transactions. Such substantial purpose is to
enable each Beneficial Owner to be treated as a direct owner of a portion of the Property
for federal income tax purposes. Furthermore, each Beneficial Owner's economic

X40 la
lal 

See, e.g., Klamath Strategic Investment Fund v. United States, 568 F.3d 537, (5th Cir. 2009);
Coltec v. United States, 454 Fad 1340 (Fed. Cir. 2006); United Parcel Service of America, Inc.,
254 F.3d at 1014.
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position changes in a meaningful way as it will be given an opportunity to own an interest
in the Property in a manner that it might not otherwise be able to do on its own accord
due to its respective individual financial limitations. In addition, each Beneficial Owner
will have a right to its pro rata share of all income and loss generated by the bona fide,
profit-seeking business of operating the Property, and the allocation of all economic
benefits and burdens associated with the Property will correspond to the respective
Interest owned by each Beneficial Owner. For the foregoing reasons, the transactions
and contractual arrangements herein should be respected under the economic substance
doctrine.

B. Sham Transaction Doctrine.

1. Applicable Rules.

Under the sham transaction doctrine, a transaction may be disregarded if it constitutes a
factual sham or an economic sham. A factual sham is a purported transaction that is not
executed as a factual matter.'ǹ  In contrast, an economic sham is a transaction that has
occurred, but is devoid of economic substance.la3 In general, the economic sham doctrine
will not be applied if the taxpayer can prove that there is either a business purpose for, or
economic substance to, the given transaction.144

The application of any substance-over-form doctrine is extremely fact specific, which has
led courts to render somewhat incotisistetit rulings in lhis area. For example, the Third
Circuit iii ACMPartraership v. C~rrarna,s,sa~ner disregarded the capital loss that arose from
a complex, multi-step partnership transaction.las The court ultimately concluded that the
steps involved in the transaction lacked anon-tax economic effect and did not possess a
significant non-tax business purpose.14fi The Third Circuit nevertheless recognized that
"it is well established that where a transaction objectively affects the taxpayer's net
economic position, legal relations, or non-tax business interests, [a transaction] would not

147 Brown v. Commissioner, 85 T.C. 968, 1000 (1985), aff'd sub nom, Sochin v. Commissioner,
843 F.2d 351 (9th Cir. 1988); Brion D. Graber, Can the Battle be Won? Compaq, the Sham
Transaction Doctrine, and a Critique of Proposals to Combat the Corporate Tax Shelter Dragon,
149 U. Pa. L. Rev. 355, 362-63 (Nov. 2000).
la3 Gregory, 293 U.S. 465; Knetsch, 364 U.S. at 366 ("There may well be single-premium annuity
payments with non-tax substance which create an ̀ indebtedness' for the purposes of Section 23(b)
of the 1939 Code and Section 163(a) of the 1954 Code. But this one is a sham."); Goldstein, 364
F.2d at 742 ("[T]ransactions that lack all substance, utility, purpose, and which can only be
explained on the ground the taxpayer sought an interest deduction in order to reduce his taxes, will
also be so transparently arranged that they can candidly be labeled ̀ shams."'), cert. denied, 385
U.S. 1005 (1967); Alessczrtdrrx v. Corruraissioraer, T.C. Memo 1995-238.
iaa 

Rice's Toyota World, 81 T.C. at 203 ("Our analysis does not end here. Mr. Rice's failure to
focus on the business or non-tax aspects of the transaction is not necessarily fatal to petitioner's
claim. If an objective analysis of the investment indicates a realistic opportunity for economic
profit which would justify the form of the transaction, it will not be classified as a sham."); see
also Frank Lyon Co., 435 U.S. 561.
gas 

157 F.3d 231, 263 (3d Cir. 1998).
146 

Id. at 247.
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be disregarded merely because it was motivated by tax considerations."147 The
transaction at issue in Boca Investerings Partnership v. United States148 was similar to the
ACM transaction, but the District Court for the District of Columbia respected the
partnership transactions at issue in that case. The Boca court concluded that the
partnership had been formed as a valid investment partnership. It had the potential to
make a profit or loss from its activities, and the partners were not sheltered from
economic risk or guaranteed a specific return on their respective partnership investments.

The Fifth and Eighth Circuits have held that certain foreign tax credit planning strategies
implemented to achieve tax benefits must be recognized under the sham transaction
doctrine because the transactions were sufficiently imbued with both economic substance
and business purpose. The Fifth Circuit in Compaq Computer Corporation v.
Commissioner149 reversed a decision of the Tax Court, and held that a purchase and
immediate resale of American depository receipts ("ADRs") of a foreign publicly traded
corporation possessed economic substance. Specifically, the court concluded that the
transaction had objective economic substance because tax was Compaq's principal, but
not sole, purpose in entering into the transaction.lso As a result, Compaq could credit the
foreign taxes associated with the dividend.lsl The Eighth Circuit came to a similar
conclusion in IES Industries, Inc. v. United States,ISZ which reversed a district court
decision that a purchase and sale of ADRs were sham transactions.

There are a number of cases in this area that are difficult to reconcile. Nevertheless, the
main point that appears to underlie all of the cases is the principal enunciated by Judge
Learned Hand in Gregory v. Helvering - i.e., that tax motivated transactions are not per se
invalid, pmvidecl there is same non-tax business purpose fir the transa.cti~n,ls3

2. Analysis.

The sham transaction doctrine should not apply to the Trust's contractual arrangements
hecanse a.11 ~f the c~mp~nent steps necessary t~ implement the nr~n~s~~ cnntract~~a]
arrangements will actually occur. Moreover, the economic sham concept should not
apply to the instant case because the parties have a business purpose in undertaking the
investment in the Interests, and, as discussed above, the transactions will have economic

lay Id. at 248, fn. 31.
148 167 F. Supp. 2d 298 (D.D.C. 2001).
lag 277 F.3d 778 (5th Cir. 2001), rev'g, 113 T.C. 214 (1999).
iso Id. at 786-87.
lsl Id. at 788.
1s2 IES Industries, Inc. v. United States, 253 F.3d 350 (8th Cir. 2001), rehearing denied sub nom.,
Alliant Energy Corp. v. United States, 2001 U.S. App. LEXIS 24929 (8th Cir. 2001) (the facts of
Compaq Computer and of IES Industries are in large part identical because the strategy upon
which the transactions were based was developed and marketed by the same securities broker).
is3 69 F.2d 809, 810 (2d Cir. 1934) ("Anyone may so arrange his affairs that his taxes shall be as
low as possible; he is not bound to choose that pattern which will best pay the Treasury; there is
not even a patriotic duty to increase one's taxes.") aff'd. 293 U.S. 465 (1935).
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substance. Thus, the sham transaction doctrine should not be applied to recharacterize
the contractual arrangements and transactions at issue.

C. The Substance-Over-Form and Step Transaction Doctrines.

1. Applicable Rules.

It is an oft-cited principle that taxpayers generally are free to structure their business
transactions as they please, even if motivated by tax avoidance considerations.'sa

However, as a general rule, the incidence of taxation depends on the substance rather than
the form of a transaction. Under the substance-over-form doctrine, a court should respect
the form of a transaction where it accurately reflects the underlying substance. "If,
however, the substance and form of a transaction do not comport, then the substance of
the transaction controls for purposes of U.S. federal tax law."iss

In determining whether the form of a transaction reflects the substance of the transaction,
a taxpayer's motivations are "largely irrelevant —what instead is important is, in the
words of Gregory, ̀what was done."'lsb "To determine the substance of the transactions,
we consider all of their aspects that shed any light upon their true character."'s'

Courts may recharactcrizc transactions using the substance-over-form doctrine in cases
where mere formalities were designed to make a transaction appear to be other than what
it was.' SR For example, in Court Holding, a corporation entered into an oral agreement to
sell its sole asset; however, before the sale was consummated, the corporation's tax
attorney advised that the sale would result in the imposition of a large income tax on the
corporation. To avoid this tax liability, and upon advice of its tax attorney, the
corporation changed the transaction by having the corporation declare a liquidating
dividend to its shareholders, and having the shareholders enter into a written agreement
with the same purchaser on substantially the same terms and conditions previously agreed
upe~n by the curpure,Liuii. Tlie Supreme CuurL dffir~necl the Tdx Cuurl.'ti hcildin~; I.}i~l. I.}ie
sale by the shareholders was in substance a sale by the corporation.

The application of any substance-over-form doctrine is extremely fact specific, which has
led courts to render somewhat inconsistent rulings in this area.Is9 There are a number of
cases in this area that are difficult to reconcile. Nevertheless, as enunciated by Judge
Learned Hand in Gregory v. Helvering: "Any one may so arrange his affairs that his taxes

isa See Gregory, 293 U.S. 465 (1935); Rice's Toyota World, 81 T.C. at 196.
issAWG Leasing Trust v. U.S., 592 F. Supp. 2d 953 (N.D. Ohio 2008).
lsb Principal Life Ins. Co. &Subs. v. U.S., 70 Fed. Cl. 144 (2006).
ls~ Communications Satellite Corp. v. U.S., 625 F.2d 997, 1000 (1980).
isa Court Holding Co., 324 U.S. 331.
ls9 See, e.g., ACM Partnership, 157 F.3d at 263 (3ra Cir. 1998); Boca Investerings Partnership,
167 F. Supp. 2d 298.



Baker
McKenzie.

Page 43 of 45

shall be as low as possible; he is not bound to chose that pattern which will best pay the
Treasury; there is not even a patriotic duty to increase one's taxes."lbo

A subset or derivation of the substance-over-form doctrine is the step transaction
doctrine. Courts have applied three separate versions of the so-called "step transaction
doctrine" to determine whether purportedly separate steps should be combined as
components of a single transaction: (i) the "end result" test, (ii) the "mutual
interdependence" test, and (iii) the "binding commitment" test,16' Nevertheless, the IRS
cannot use the step transaction doctrine to invent steps that did not occur or recast a
transaction into another transaction with the same number of steps.162

The Tax Court recently applied both the end result and mutual interdependence tests in
Andantech. In Andantech, a U.S. partnership was formed with two non-U.S. partners to
cause the foreign partners to recognize a significant portion of the income attributable to
a sale-leaseback transaction that the partnership entered into with Comdisco.163 Almost
all of the partnership interests were then contributed to a U.S. indirect subsidiary of a
U.S. bank, so that the bank could enjoy the benefits of the losses (attributable to interest
and depreciation) generated by the partnership's lease arrangement with Comdisco.16a

The Tax Court, applying both the end result and mutual interdependence tests, concluded
that a more direct characterization of the transaction was a direct sale-leaseback
arrangement between Comdisco and the bank's subsidiary.16s The court analyzed a
number of facts in reaching this conclusion, but the salient fact was that all of the parties
intended the ultimate result (i.e., that bank's subsidiary would participate in the lease) and
the intermediate steps were meaningless apart from tax considerations.

The Second Circuit rejected a somewhat similar argument by the IRS in Grove v.
Corrtrnissiora~r.16b The IRS in Grove attempted to reorder a donation of stock followed by
a redemption as a redemption of the stock followed by a gilt of cash.l~~ The Tax Court
refused to permit the IRS to recast the transaction, reasoning that there was no reason to
recast the form of the transaction chosen by the taxpayer, even though the form was taY-
motivated.168 The only effect of the IRS's recast would be to create a tax liability in a

160 69 F.2d 809, 810 (2d Cir. 1934) aff'd. 293 U.S. 465 (1935).
161 Stephen S. Bowen, The End Result Test, 72 TAXES 722 (December 1994).
16z Esmark, Inc. v. Commissioner, 90 T.C. 171, 196 (1988) ("Respondent proposes to
recharacterize the tender offer/redemption as a sale of the Vickers shares followed by a self-
tender. This characterization does not simply combine steps; it invents new ones. Courts have
refused to apply step-transaction in this manner"), aff'd without published opinion, 886 F.2d 1318
(7th Cir. 1989).
i6~ T.C. Memo 2002-97.
i6a Id
165 Id

166 490 F.2d 241, 247 (2d Cir. 1973).
16~ Id. at 245.
lba Id, at 247 ("We are not so naive as to believe that tax considerations played no role in Grove's
planning. But foresight and planning do not transform anon-taxable event into one that is taxable.
Were we to adopt the Commissioner's view, we would be required to recast two actual
transactions — a gift by Grove to RPI and a redemption from RPI by the Corporation —into two
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transaction form that was no more direct than the form chosen by the taxpayer. Thus, the
mere fact that a taxpayer considers the federal income tax effects of a transaction in its
planning should not transform anon-taxable event into a taxable event.

2. Analysis.

The contractual arrangements and the transactions at issue should be respected according
to their form because their form is consistent with their underlying substance, the
acquisition by the Beneficial Owners of an undivided fractional interest in the Property,
and there is a substantial business purpose for such form. Moreover, the allocation of all
economic benefits and burdens associated with the Property corresponds to the respective
Interest in the Trust owned by each Beneficial Owner such that the substance of the
economic arrangement among the parties is consistent with the form.

The step transaction doctrine should not be applicable to the Trust's contractual
arrangements. In this case, the Purchasers constitute a separate, diverse and unrelated
group desiring to acquire a portion of the Property as offered by the Trust under a private
placement of the Interests. Thus, the ultimate result of the contractual arrangements (i.e.,
collective ownership of the Property by an unrelated group of Purchasers) can only be
achieved if the intermediate steps of (i) the Trust acquiring the Property, and (ii) offering
the Interests for sale to the Purchasers is first undertaken. Thus, the step transaction
doctrine should not be applied to recharacterize the transaction steps utilized to
implement the proposed contractual arrangement. Moreover, even if the IRS were to
collapse the transaction steps together, the resulting transaction (a direct purchase of the
Property by the Purchasers) should not significantly change the resulting federal income
tax effect of the Trust's contractual arrangements.

A number of issues discussed in this opinion have not been definitively resolved by
statutes, regulations, rulings or judicial opinions. Accordingly, no assurances can be
given that the conclusions expressed herein will be accepted by the IRS, or, if contested,
would be sustained by a court, or that legislative changes or administrative
pronouncements or court decisions may not be forthcoming that would significantly alter
or modify the conclusions expressed herein. Each prospective Purchaser must consult its
own tax counsel about the tax consequences of an investment in an Interest, including the
tax consequences applicable to such prospective Purchaser under the TCJA.

This opinion is solely for your information and assistance with respect to the sale of
Interests in the Property. Each prospective Purchaser is encouraged to consult with his or
her tax advisor in determining whether to purchase an Interest. Other than as set forth
herein, this opinion may not be relied upon by any other person or for any other purposes,
nor may it be quoted from or referred to or copies delivered to any other person without

completely fictional transactions — a redemption from Grove by the Corporation and a gift by
Grove to RPI. Based upon the facts as found by the Tax Court we can discover no basis for
elevating the Commissioner's ̀ form' over that employed by the taxpayer in good faith.").
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prior written consent. This opinion is not applicable as to any individual tax
consequences of a Purchaser or the individual application of the Code Section 1031 rules
to such Purchaser. Our willingness to render the opinion set forth herein neither implies,
nor should be viewed as implying, any approval or recommendation of an investment in
the Property.

In rendering our opinion, we have considered the applicable provisions of the Code, final,
temporary and proposed regulations thereunder, pertinent judicial authorities, interpretive
rulings and revenue procedures issued by the IRS and such other authorities as we have
considered relevant as of the date of this opinion. It should be noted that statutes,
regulations, judicial decisions and administrative interpretations are subject to change at
any time and, in some cases, with retroactive effect. This opinion is not binding upon the
IRS or courts of applicable jurisdiction, which may disagree with all or any portion of the
opinion expressed herein. We undertake no obligation to update the opinions expressed
herein after the date of this letter. Furthermore, our opinion is conditioned upon the
accuracy and completeness of the representations set forth in the Representation Letter.
This opinion does not address any other tax consequences of the acquisition of an
Interest.

XK:CXYXXYXYXXX7F

This opinion is written to support the promotion and marketing of the proposed
transaction, and each prospective Purchaser should seek advice based on the Purchaser's
parCicul~r circumstances from an independent tax advisor.

We are furnishing this opinion solely in connection with the sale of the Interests
described herein. Accordingly, the Trust may only circulate this opinion in connection

with the sale of the Interests to potential Purchasers. This opinion may be relied upon by

Purchasers in connection with their purchase of InterestsP but may not be arelied upon,
circulated, quoted or otherwise referred to by other persons in connection with any other

transaction or arrangement.

Very truly yours,

Baker &McKenzie LLP
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Investor Questionnaire & Purchase Agreement for DST Interests in  
BR Axis West, DST 

 
Dear Prospective Purchaser: 
 
Thank you for your interest in the offering of Class 1 beneficial interests in BR Axis West, DST, a Delaware 
statutory trust (“Interests”), sponsored by Bluerock Value Exchange, LLC.  We would like to provide you 
every opportunity to review the accompanying offering materials before deciding to invest. 
 
In order to complete the closing of this transaction, please provide the following information regarding your 
desired investment: 
 

Name of Prospective Purchaser: ____________________________________________________ 
[Please note that if this is a Section 1031 or Section 1033 tax deferred exchange, the replacement property 
must be held in exactly the same name as the relinquished property.  List the name(s) exactly as they appeared 
on the title of the relinquished property.] 

 
 Type of Investment: (check all that apply) 
 

 Section 1031 tax-deferred exchange.  (If selected, please complete Section V). 

 Section 1033 tax-deferred exchange.  (If selected, please complete Section V). 

 Cash investment. 

Amount of Equity Investment: $____________________ 
 
 Funds to Close:  Please indicate how you will be purchasing your interest.  
 

 Funds will be wired by my qualified intermediary (the holder of the exchange proceeds from 
my relinquished property). 

 
 Funds will be wired by me. 

 
 I have enclosed a check made payable to BR Axis West, DST. 

In addition, in order to complete the closing of your investment, the following information is 
required: 

 Investor Questionnaire (attached): please complete, sign and date. 

 Purchase Agreement (attached): please complete, sign and date. 

 Entity Documentation (i.e., trust certificate and trust agreement, as amended; corporate 
bylaws; partnership agreement; operating agreement; resolution, as applicable). Please note 
that the documentation submitted must include documents authorizing signing authority 
and should include any and all amendments. 

Fillable PDFs are available upon request at 1031@bluerockre.com.  Please complete and return all 
documentation to: Bluerock Value Exchange, LLC (Attn: Investor Relations), 27777 Franklin Road, Suite 

900 Southfield, Michigan 48034 or via e-mail to 1031@bluerockre.com. 
 

For questions or assistance, please contact (888) 558-1031 or 1031@bluerockre.com. 
  

mailto:1031@bluerockre.co
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BR AXIS WEST, DST APPROVAL PAGE 

Name of Prospective 
Purchaser:  

 

 

Broker Dealer Principal or RIA Principal APPROVAL 
(A Principal of the Broker Dealer or Registered Investment Advisor  

must approve and sign below)  
 

� The investment provided for herein is APPROVED. 
 

Signature:   Date: 

Printed Name:  

B/D or RIA Name:  

Address:  

City / State / Zip:  

Phone No.:  

E-mail Address:  
                                                     

 

Financial Advisor APPROVAL AND CERTIFICATION 
(Financial Advisor must approve, certify and sign below)  

 
� The investment provided for herein is APPROVED. 

 
The undersigned Financial Advisor hereby represents and warrants that he or she will comply with the applicable 
requirements of the Securities Act of 1933, as amended, and the published rules and regulations of the Securities 
and Exchange Commission thereunder, and applicable blue sky or other state securities laws, as well as the rules 
and regulations of FINRA or any other applicable regulatory authority.  The undersigned further represents and 
warrants that he or she is not subject to any of the “Bad Actor” disqualifications described in Rule 506(d) under 
the Securities Act of 1933, as amended, except for such event: (1) contemplated by Rule 506(d)(2) of the 
Securities Act of 1933, as amended, and (2) a reasonably detailed description of which has been furnished to BR 
AXIS WEST, DST in writing.   

Signature:   Date: 

Printed Name:  

Address:  

City / State / Zip:  

Phone No.:  

E-mail Address:  

Broker Dealer Name:  
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BR AXIS WEST, DST 
 

Instructions to Investor Questionnaire & Purchase Agreement 
 
IMPORTANT NOTE: PLEASE MAKE SURE THAT ANY CHECKS ARE MADE PAYABLE TO BR AXIS 
WEST, DST.  CHECKS MADE PAYABLE TO BLUEROCK VALUE EXCHANGE, LLC WILL NOT BE 
ACCEPTED. 
 

Please read carefully the Private Placement Memorandum for the Interests in BR AXIS WEST, DST, a Delaware 
statutory trust, (the “Seller”), dated May 4, 2018 (as amended and supplemented from time to time, the 
“Memorandum”), and all exhibits thereto, before deciding to purchase the Interests. 

This private offering of Interests is limited to a purchaser who certifies that he, she or it is an “accredited investor,” as 
such term is defined in Rule 501 of Regulation D promulgated under the Securities Act of 1933, as amended, and meets 
all of the qualifications set forth in the Memorandum. If you meet these qualifications and desire to purchase an 
Interest, then please follow the instructions below to complete your purchase. 

EACH PROSPECTIVE PURCHASER SHOULD EXAMINE THE SUITABILITY OF THIS TYPE OF PURCHASE 
OF SECURITIES IN THE CONTEXT OF HIS, HER OR ITS OWN NEEDS, PURCHASE OBJECTIVES AND 
FINANCIAL CAPABILITIES AND SHOULD MAKE HIS, HER OR ITS OWN INDEPENDENT INVESTIGATION 
AND DECISION AS TO SUITABILITY AND RISK. IN ADDITION, EACH PROSPECTIVE PURCHASER IS 
ENCOURAGED TO CONSULT WITH HIS, HER OR ITS ATTORNEY, ACCOUNTANT, FINANCIAL 
CONSULTANT OR OTHER BUSINESS OR TAX ADVISOR REGARDING THE RISKS AND MERITS OF THE 
PROPOSED PURCHASE. 

IMPORTANT NOTE TO PROSPECTIVE PURCHASERS:  AS DISCUSSED IN GREATER DETAIL IN THE 
PURCHASE AGREEMENT AND THE MEMORANDUM, THE CLOSING OF THE PURCHASE OF INTERESTS 
PURSUANT TO SUBMISSION OF AN INVESTOR QUESTIONNAIRE & PURCHASE AGREEMENT WILL BE 
DELAYED UNTIL SUCH TIME AS CERTAIN EVENTS HAVE OCCURRED. YOU HAVE THE RIGHT TO 
WITHDRAW ANY INVESTOR QUESTIONNAIRE & PURCHASE AGREEMENT SUBMITTED PRIOR TO THE 
OCCURRENCE OF SUCH EVENTS. 

INSTRUCTIONS TO PROSPECTIVE PURCHASERS FOR PURCHASING INTERESTS: 

1. This Investor Questionnaire & Purchase Agreement is comprised of two parts – the Investor Questionnaire and the 
Purchase Agreement, each of which is accompanied by specific instructions.  You must complete, sign and date 
both parts of the Investor Questionnaire & Purchase Agreement according to the instructions provided.  Deliver the 
completed and signed Investor Questionnaire & Purchase Agreement to your financial advisor.  

2. Your financial advisor will forward the documents to his/her Broker Dealer or Registered Investment Advisor.  The 
Broker Dealer or Registered Investment Advisor will then forward the documents to Bluerock Value Exchange, 
LLC (Attn: Investor Relations), 27777 Franklin Road, Suite 900 Southfield, Michigan 48034 or via e-mail to 
1031@bluerockre.com. 

3. If your investment is part of an Internal Revenue Code section 1031 (“Section 1031”) tax-deferred exchange:  The 
Seller and the qualified intermediary (the holder of the exchange proceeds from your relinquished property) will 
coordinate the payment for the purchase of the Interests.  Upon receiving the Purchase Agreement, and the 
necessary escrow instructions from the Seller, the qualified intermediary will either wire the funds from the 
qualified escrow account to the Seller or deliver to Bluerock Value Exchange, in person or by mail, a check made 
payable to BR AXIS WEST, DST. 

4. If your investment is a direct investment:  Payment for the purchase of Interests may be made by either wiring the 
funds directly to the Seller (the preferred method), or by delivering to Bluerock Value Exchange, in person or by 
mail, a check made payable to BR AXIS WEST, DST.  If you choose to wire the funds directly, please contact 
Investor Services at Bluerock Value Exchange (888) 558-1031 for the necessary escrow instructions. 

Please note that investments will not be accepted from, or on behalf of tax-exempt entities, including but not limited 
to qualified employee pension and profit sharing trusts, individual retirement accounts, Simple 401(k) plans, 
annuities and charitable remainder trusts. 
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INVESTOR QUESTIONNAIRE 
SECTION I – OWNERSHIP AND INVESTMENT INFORMATION 

 
 
 

A. IF THE INVESTOR IS AN INDIVIDUAL(S), PLEASE COMPLETE THE FOLLOWING: 

Name of Investor:  

Name of Joint Investor (if applicable):  

Primary State of residency:  

Type of ownership:  Individual Ownership  Joint Tenants    Tenants in Common    Community Property 

 

Each investor must initial the statement or statements below that truthfully describe him or her:  

_____     _____ I am a natural person whose individual net worth or joint net worth with that person’s spouse, exceeds 
$1,000,000 at the time of purchasing the Interests; provided, that for purposes of calculating such net 
worth: (1) my primary residence shall not be included as an asset; (2) indebtedness that is secured by 
my primary residence, up to the estimated fair market value of the primary residence at the time of the 
closing of my acquisition of the Interests, shall not be included as a liability; provided, however, that 
if the amount of such indebtedness outstanding at the time of the closing of my acquisition of the 
Interests exceeds the amount of indebtedness outstanding 60 days before such time, other than as a 
result of the acquisition of the primary residence (such as, for example, if I take out a home equity 
loan that is not used to acquire a primary residence during such 60-day time frame), the amount of 
such new indebtedness shall be included as a liability; and (3) indebtedness that is secured by my 
primary residence in excess of the estimated fair market value of the primary residence shall be 
included as a liability. 

_____     _____ I am a natural person who had an individual income in excess of $200,000 in each of the two most 
recent preceding full calendar years or joint income with my spouse in excess of $300,000 in each of 
those years, and I have (individually or with my spouse) a reasonable expectation of reaching the 
same income level in the current year. 

 

After completing this page, you may proceed to Section II. 
 

 

[Remainder of the Page Intentionally Left Blank] 
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B. IF THE INVESTOR IS A TRUST, PLEASE COMPLETE THE FOLLOWING: 

Name of Trust:  

Trust Taxpayer Identification Number:  

Names of Trustees: 1. 

 2. 

 3. 

 4. 

Please complete a Trust Certificate (Appendix A) and submit a copy of the Trust Agreement and any amendments.   

Please note: If a prospective purchaser is purchasing Interests through a trust that is a taxpaying entity, then all 
trustees must complete and execute the Investor Questionnaire on behalf of the trust and all questions 
concerning income, assets, and accreditation will pertain to the trust. If, on the other hand, the trust is not the 
taxpaying entity with respect to this investment (e.g., a grantor trust), then the person paying the tax on the 
trust’s income (the “taxpayer”) must complete and execute the Investor Questionnaire and all questions 
concerning income, and assets will pertain to the taxpayer. 

Please select the appropriate type of trust below and initial accordingly. 

Revocable Trusts:  Please initial the statement or statements below that truthfully describe the grantor of the 
trust:  

_____     _____ Purchaser is a revocable trust: (1) not formed for the specific purpose of acquiring the securities 
offered; (2) with total assets in excess of $5,000,000; and (3) with the power and authority to execute 
and comply with the terms of the Purchase Agreement. 

_____     _____ Purchaser is a revocable trust in which the trustee, or co-trustee, of the trust is a bank, insurance 
company, registered investment company, business development company, or small investment 
company. 

_____     _____ Purchaser is a trust in which each grantor is either: 
(a) a natural person whose individual net worth or joint net worth with that person’s spouse, exceeds 

$1,000,000 at the time of purchasing the Interests; provided, that for purposes of calculating such 
net worth: (1) the person’s primary residence shall not be included as an asset; (2) indebtedness 
that is secured by the person’s primary residence, up to the estimated fair market value of the 
primary residence at the time of the closing of the person’s acquisition of the Interests, shall not 
be included as a liability; provided, however, that if the amount of such indebtedness outstanding 
at the time of the closing of the person’s acquisition of the Interests exceeds the amount of 
indebtedness outstanding 60 days before such time, other than as a result of the acquisition of the 
primary residence (such as, for example, if the person takes out a home equity loan that is not 
used to acquire a primary residence during such 60-day time frame), the amount of such new 
indebtedness shall be included as a liability; and (3) indebtedness that is secured by the person’s 
primary residence in excess of the estimated fair market value of the primary residence shall be 
included as a liability; OR 

(b) a natural person who had individual income in excess of $200,000 in each of the two most recent 
preceding full calendar years or joint income with their spouse in excess of $300,000 in each of 
those years, and who has (individually or with their spouse) a reasonable expectation of reaching 
the same income level in the current year. 

Irrevocable Trusts:  Please initial the statement below that truthfully describes the prospective purchaser: 

_____     _____ Purchaser is an irrevocable trust: (1) not formed for the specific purpose of acquiring the securities 
offered; (2) with total assets in excess of $5,000,000; and (3) with the power and authority to execute 
and comply with the terms of the Purchase Agreement. 
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_____     _____ Purchaser is a trust in which the trustee, or co-trustee, of the trust is a bank, insurance company, 
registered investment company, business development company, or small investment company. 

After completing this page, you may proceed to Section II. 
 

 

[Remainder of the Page Intentionally Left Blank]  
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C. IF THE PROSPECTIVE PURCHASER IS AN ENTITY (CORPORATION, PARTNERSHIP, LLC), 

PLEASE COMPLETE THE FOLLOWING: 

Name of Entity:  

Entity Address:  

City / State / Zip:  

Entity Taxpayer Identification Number:  

Names of Equity Owners/Signatories:                                              Ownership Percentage (must total 100%): 

1.   

2.    

3.    

4.    
 
Type of ownership:  Corporation  Partnership  Limited Liability Company  Other: __________________  

Corporation - If purchasing as a corporation, the prospective purchaser must submit the following: (1) a copy of the 
corporation’s bylaws, with any and all amendments; (2) a completed Incumbency Certificate (Appendix B); and (3) a 
completed Corporate Resolution or Officer’s Certificate (Appendix C or Appendix D). 
 
Partnerships - If purchasing as a partnership, the prospective purchaser must submit the following: (1) a copy of the 
Partnership Agreement, with any and all amendments; and (2) a completed Partnership Resolution (Appendix E). 
 
Limited Liability Company - If purchasing as a limited liability company, the prospective purchaser must submit the 
following: (1) a copy of the Operating Agreement, with any and all amendments; and (2) a completed LLC Resolution 
(Appendix F). 

Please initial the statement or statements below that truthfully describe the prospective purchaser: 

_____     _____ Prospective purchaser is an entity in which all the equity owners are either: 
(a) natural persons whose individual net worth or joint net worth with that person’s spouse, exceeds 

$1,000,000 at the time of purchasing the Interests; provided, that for purposes of calculating such 
net worth: (1) the person’s primary residence shall not be included as an asset; (2) indebtedness 
that is secured by the person’s primary residence, up to the estimated fair market value of the 
primary residence at the time of the closing of the person’s acquisition of the Interests, shall not 
be included as a liability; provided, however, that if the amount of such indebtedness outstanding 
at the time of the closing of the person’s acquisition of the Interests exceeds the amount of 
indebtedness outstanding 60 days before such time, other than as a result of the acquisition of the 
primary residence (such as, for example, if the person takes out a home equity loan that is not 
used to acquire a primary residence during such 60-day time frame), the amount of such new 
indebtedness shall be included as a liability; and (3) indebtedness that is secured by the person’s 
primary residence in excess of the estimated fair market value of the primary residence shall be 
included as a liability; OR 

(b) natural persons who had individual income in excess of $200,000 in each of the two most recent 
preceding full calendar years or joint income with their spouse in excess of $300,000 in each of 
those years, and who have (individually or with their spouse) a reasonable expectation of 
reaching the same income level in the current year. 
 

_____   ______ Prospective purchaser is a corporation, a business, a partnership or a limited liability company: (1) not 
formed for the specific purpose of acquiring the securities offered; (2) with total assets in excess of 
$5,000,000; and (3) with the power and authority to execute and comply with the terms of this 
Investor Questionnaire and Purchase Agreement. 

_____     _____ Prospective purchaser is any of the following: (1) a bank or savings and loan association or other 
institution acting in its individual or fiduciary capacity; (2) a broker or dealer; (3) an insurance 
company; (4) an investment company or a business development company under the Investment 
Company Act of 1940; (5) a private business development company under the Investment Advisers 
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Act of 1940; or (6) a Small Business Investment Company licensed by the U.S. Small Business 
Administration. 

_____     _____ Prospective purchaser is not subject to any of the “Bad Actor” disqualifications described in Rule 
506(d) under the Securities Act of 1933, as amended, except for such event: (1) contemplated by Rule 
506(d)(2) of the Securities Act of 1933, as amended. 

_____    _____ The entity IS NOT purchasing the Interests with funds that constitute, directly or indirectly, the assets 
of a “Benefit Plan Investor” (defined below). 

  The term “Benefit Plan Investor” means a benefit plan investor within the meaning of U.S. 
Department of Labor Regulation 29 C.F.R. Section 2510.3-101, which includes (i) any employee 
benefit plan (as defined in Section 3(3) of ERISA), whether or not such plan is subject to Title I of 
ERISA (which includes both U.S. and Non-U.S. plans, plans of governmental entities as well as 
private employers, church plans and certain assets held in connection with nonqualified deferred 
compensation plans); (ii) any plan described in Code Section 4975(e)(1) (which includes a trust 
described in Code Section 401(a) which forms a part of a plan, which trust or plan is exempt from tax 
under Code Section 501(a), a plan described in Code Section 403(a), an individual retirement account 
described in Code Sections 408(a) or 408A, an individual retirement annuity described in Code 
Section 408(b), a medical savings account described in Code Section 220(d), and an education 
individual retirement account described in Code Section 530); and (iii) any entity whose underlying 
assets include plan assets by reason of a plan's investment in the entity (generally because twenty-five 
percent (25%) or more of a class of interests in the entity is owned by plans).  Benefit Plan Investors 
also include that portion of any insurance company's general account assets that are considered “plan 
assets” and the assets of any insurance company separate account or bank common or collective trust 
in which plans invest. One hundred percent (100%) of an investor’s Interests whose underlying assets 
include “plan assets,” such as a fund investor, shall be treated as “plan assets” by the Trustees for 
purposes of meeting an exemption under the Department of Labor regulation. 

[Remainder of the Page Intentionally Left Blank]  
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SECTION II – PROSPECTIVE PURCHASER INFORMATION 
 

PROSPECTIVE PURCHASER #1 (SPOUSE #1, TRUSTEE #1, EQUITY OWNER #1, ETC.) 

Salutation: 

Name: 

_____ Mr.          _____ Ms.          _____Mrs. 

Date of Birth:  

Social Security No.:  

Home Address:  

City / State / Zip:  

Mailing Address:  

City / State / Zip:  

Phone No.:  

E-mail Address:  

Country of 
Residence: 

 

 
 

PROSPECTIVE PURCHASER #2 (SPOUSE #2, TRUSTEE #2, EQUITY OWNER #2, ETC.) 

Salutation: 

Name: 

_____ Mr.          _____ Ms.          _____Mrs. 

Date of Birth:  

Social Sec. No.:  

Home Address:  

City / State / Zip:  

Phone No.:  

E-mail Address:  

Country of 
Residence: 

 

 
 
Please provide additional pages as necessary to complete this Section II for all equity owners.  
 

[Remainder of the Page Intentionally Left Blank] 
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SECTION III – PROSPECTIVE PURCHASER DISTRIBUTION OPTIONS 
 
Please direct distributions: (Select one.) 

 VIA MAIL TO:  MAILING ADDRESS OF RECORD 

 VIA MAIL TO BANK OR BROKERAGE ACCOUNT: (Complete #1, #2, #3 and #5 in below box.) 

 VIA ELECTRONIC DEPOSIT (ACH) TO: (Complete #1 through #5 and attach a voided check.) 

 

 

 
 
 
 

 
 
 
 
 
This authorization is to remain in full force and effect until the Managers have received written notification  
 
 
 
Electronic Deposit (ACH) Authorization - I (we) authorize the Seller’s manager and signatory trustee (the “Manager”), to 
deposit distributions from my (our) interest in the Seller to my (our) account indicated above at the depository financial 
institution (hereinafter, the “Depository”) indicated above.  I (we) acknowledge that the origination of ACH transactions to my 
(our) account must comply with the provisions of U.S. law.  I (we) further authorize the Manager to debit my (our) account noted 
below in the event that the Manager erroneously deposits additional funds to which I (we) am (are) not entitled, provided that 
such debit shall not exceed the original amount of the erroneous deposit.  In the event that I (we) withdraw funds erroneously 
deposited into my (our) account before the Manager reverses such deposit, I (we) agree that the Manager has the right to retain 
any future distributions to which I (we) am (are) entitled until the erroneously deposited amounts are recovered by the Manager. 
This authorization is to remain in full force and effect until the Manager has received written notification from me (or either of 
us) of its termination in such time and in such manner as to afford the Manager and the Depository a reasonable opportunity to 
act on it, or until the Manager has sent me written notice of termination of this authorization. 
 
The signature(s) of all Prospective Purchasers of record are required. 
 
              
Signature of Prospective Purchaser    Signature of Co-Prospective Purchaser (if applicable) 
 

SECTION IV – SUBSTITUTE W-9 
 
TO BE COMPLETED BY INDIVIDUAL/ENTITY FOR WHICH INFORMATION WILL BE REPORTED 
TO THE IRS.  
THE UNDERSIGNED CERTIFIES, under penalties of perjury that:  (1) the taxpayer identification number shown 
below is true, correct and complete; (2) I am not subject to backup withholding either because I have not been 
notified that I am subject to backup withholding as a result of a failure to report all interest or distributions, or the 
Internal Revenue Service has notified me that I am no longer subject to backup withholding; (3) I am a U.S. person 
(including Resident Alien); and (4) I am exempt from Foreign Account Tax Compliance Act (“FATCA”) reporting. 

Taxpayer Identification No.:  

Signature of Prospective 
Purchaser: 

                                                                                            Date: 
 

 

1. ________________________________________________________________________________ 
Name of Bank, Brokerage Firm or Individual 

2. ________________________________________________________________________________ 
Mailing Address  

3. ________________________________________________________________________________ 
City, State, Zip Code 

4. ________________________________________________________________________________ 
Bank ABA Number 

5. ________________________________________________________________________________ 
Account Number 

   Checking         Savings 
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SECTION V – SECTION 1031/1033 INVESTORS ONLY 

I (we) hereby provide the following information pertaining to my (our) Qualified Intermediary for this acquisition.  
I (we) request and authorize my (our) Qualified intermediary to furnish the Seller any information requested 
regarding my (our) Section 1031 exchange. 

The following Qualified Intermediary is authorized and instructed to fund all equity due to close the transaction 
prior to the scheduled closing date: 

Company Name:  

Contact Person:  

Address:  

City / State / Zip Code:  

Telephone No.:  

Facsimile No.:  

E-mail Address:  
 
Is escrow closed (please check one):  _____ Yes _____ No 

Closing date of relinquished property:  
 

I (we) instruct my (our) Qualified Intermediary to wire (check only one box):  

 All funds held by the Qualified Intermediary in the qualified escrow account, which is 
$_____________________, excluding any accumulated interest and expenses that cause the amount to be less than a 
whole dollar (rounding up or down), with the understanding that these costs will be treated as boot. 
 

 Only $_____________________ held by the Qualified Intermediary in the qualified escrow account. 

 
[Remainder of the Page Intentionally Left Blank]  
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SIGNATURE PAGE TO INVESTOR QUESTIONNAIRE – ALL PROSPECTIVE 
PURCHASERS MUST SIGN. 

 

I (we) acknowledge and agree to all of the representations and warranties contained in this Investor 
Questionnaire. 

 
Executed this _______day of _______________, 20_____  

(Date must be completed.) 
 
If a natural person: 
 
Signature:  

Name:  
  
(If Joint Ownership: to be signed by joint owner.) 
 
Signature:  
  
Name:  
  
 
If not a natural person: 
  
Name of Trust/Entity:  
  
Signature:  
 
Name: 

 

  
 
Signature:  
 
Name: 

 

  
  
Signature:  
 
Name: 

 

  
  
Signature:  
 
Name: 
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**ALL PROSPECTIVE PURCHASERS MUST SIGN THIS PAGE** 
 

SIGNATURE PAGE TO THE TRUST AGREEMENT OF BR AXIS WEST, DST 
 

The undersigned has received and reviewed, with assistance from such legal, tax, investment, and 
other advisors and skilled persons as the undersigned has deemed appropriate, the Trust Agreement of BR 
AXIS WEST, DST, dated May 10, 2018 (the “Trust Agreement”), as may be further amended or 
supplemented from time to time, and hereby covenants and agrees to be bound by the Trust Agreement. 
 
ON BEHALF OF OR BY INDIVIDUAL PROSPECTIVE PURCHASER(S): 

 
__________________________________________  _____________________________________ 
Signature Prospective Purchaser #1    Signature Prospective Purchaser #2 

 
________________________________________  _____________________________________ 
Please Print Name     Please Print Name 

 
________________________________________  ________________________________________ 
Signature Prospective Purchaser #3    Signature Prospective Purchaser #4 

 
________________________________________  ________________________________________ 
Please Print Name     Please Print Name 

ON BEHALF OF OR BY OTHER ENTITY (trust, corporation, partnership, limited liability company): 

NAME OF TRUST/ENTITY: ________________________________________________________________ 

 
_______________________________________  ________________________________________ 
Signature of Trustee/Equity Owner    Signature of Trustee/Equity Owner 

 
________________________________________  ________________________________________  
Please Print Name / Title     Please Print Name / Title 

 
________________________________________  ________________________________________ 
Signature of Trustee/Equity Owner    Signature of Trustee/Equity Owner 

 
________________________________________  ________________________________________  
Please Print Name / Title     Please Print Name / Title 
 
 
 



 

14 
 

APPENDIX A – TRUST CERTIFICATE 

Note:  To be completed only by those Prospective Purchasers investing through a trust. 
 

1. The title of the Trust to which this Certificate applies is: _________________________________ 
______________________________________________________________________________ 

2. The date of the Trust Agreement is: _________________________________________________ 
3. The date of the last amendment to the Trust Agreement (if any) is: ________________________ 
4. The grantor(s) or testator(s) of the Trust is/are: ________________________________________ 
5. The Seller has the authority to accept orders and other instructions relative to the Trust account 

from designated trustees, who are: 
       

Trustee Name (please print)  Date of Birth  Trustee Name (please print)  Date of Birth 

       
Trustee Name (please print)  Date of Birth  Trustee Name (please print)  Date of Birth 

6. Please select one of the following three options: 

□ The trustee(s) listed above may act independently as provided in the Trust Agreement, 
and the execution by any one trustee can bind the Trust. 

□ The trustees listed above may act as a majority as provided in the Trust Agreement. 

□ The trustee(s) listed above must act unanimously as provided in the Trust Agreement, and 
the execution or authorization of all of the trustees is required to bind the Trust. 

7.  The undersigned, constituting all of the trustee(s) of the Trust, hereby certify as follows: 
a) A true and correct copy of the Trust Agreement is attached hereto and that, as of the date 

hereof, the Trust Agreement has not been amended (except as to any attached amendments) 
or revoked and is still in full force and effect. 

b) As the trustee(s) of the Trust, we have determined that the investment in, and purchase of 
Interests in BR AXIS WEST, DST is authorized by the terms of the Trust Agreement and is 
of benefit to the Trust, and we have determined to make such investment on behalf of the 
Trust. 

c) We, the trustees, jointly and severally, indemnify BR AXIS WEST, DST and hold BR AXIS 
WEST, DST harmless from and against any liability relating to effecting any orders, 
transactions, instructions or directions given by any individuals listed in this Certificate. 

All trustees must sign and date below.  

       

Trustee Signature  Date  Trustee Signature  Date 

       

Trustee Signature  Date  Trustee Signature  Date 
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APPENDIX B – INCUMBENCY CERTIFICATE 

Note:  To be completed only by those Prospective Purchasers investing through a corporation. 
 

 

Name of Corporation 

 

State of Incorporation 

The undersigned hereby certifies that the following persons are the duly elected directors and officers, 
respectively, of _____________________________________, a/an ___________________________ 
corporation. 

 

_______________________________ Director   _______________________________ Director 

_______________________________ Director _______________________________ Director 

_______________________________ Director _______________________________ Director 

_______________________________ President ______________________________Vice President 

_______________________________ Treasurer  _______________________________ Secretary 

Dated effective _________________, 20______ 
 

 _____________________________________, a/an 

 ________________________________ corporation 

 By: _____________________________________ 

 Name: ___________________________________ 
            Secretary 

 



 

16 
 

APPENDIX C – CORPORATE RESOLUTION 

Note:  To be completed only by those Prospective Purchasers investing through a corporation. 
Additional Note:  Appendix D may be provided as an alternative to this Appendix C. 

 

The undersigned, being all the members of the Board of Directors (the “Board of Directors”) of 
_______________________________________, a/an _____________________________ corporation 
(the “Corporation”), hereby adopt the following preambles and resolutions: 

WHEREAS, the Corporation desires to purchase an interest in BR AXIS WEST, DST (the 
“Investment”); 

WHEREAS, that the Corporation is authorized to execute and deliver all documents relating to the 
Investment; and 

WHEREAS, the Board of Directors believes it to be in the best interest of the Corporation to make the 
Investment and any execute any documents related thereto. 

NOW THEREFORE, BE IT RESOLVED, that the Investment is hereby approved, confirmed and 
ratified by the Board of Directors in all respects; 

FURTHER RESOLVED, that ________________________________, an officer of the Corporation 
(“Officer”), is hereby authorized and directed to execute, deliver and perform those agreements and 
documents related to the Investment, in the name and on behalf of the Corporation, with such changes 
therein and additions thereto as the Officer may deem necessary, appropriate or advisable to effect the 
transactions contemplated by the foregoing resolution;  

FURTHER RESOLVED, that the Officer is hereby authorized and directed to execute, deliver and 
perform all further instruments and documentation and to take all other actions, in the name and on behalf 
of the Corporation, as it may deem convenient or proper to carry out the Investment; and 

FURTHER RESOLVED, that any action heretofore taken and all documentation heretofore delivered by 
the Corporation or the Officer in furtherance of the Investment and foregoing resolutions are hereby 
ratified and confirmed in all respects. 

Dated effective _________________, 20____ 
 
       
Director (signature) 

       
Director (signature) 

 
       
Director (signature) 

 
       
Director (signature) 

 
       
Director (signature) 

 
       
Director (signature) 
 
 

Being all of the Directors of the Corporation 
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APPENDIX D – OFFICER’S CERTIFICATE 

Note:  To be completed only by those Prospective Purchasers investing through a corporation. 
Additional Note:  Appendix C may be provided as an alternative to this Appendix D. 

 
 

The undersigned, ________________________________________, hereby certifies that: 

1. ________________________________________ is the ________________________________  

of ____________________________________________, a/an _________________________ 
corporation (“Corporation”), and has personal knowledge of the matters set forth herein. 

2. This Certificate is executed to evidence the approval and consent of the Corporation to purchase 
an interest in BR AXIS WEST, DST (the “Investment”). 

3. The undersigned acknowledges that the Corporation is authorized to execute and deliver all 
documents relating to the Investment. 

4. Pursuant to the organizational documents of the Corporation, the specific consent or approval of 
the Board of Directors of the Corporation is not necessary for the consummation of the 
Investment. 

5. The undersigned acting alone has the authority, pursuant to the organizational documents of the 
Corporation, to execute all documents related to the Investment.  

6. This Certificate may be relied upon by BR AXIS WEST, DST and its affiliates. 

Dated effective ___________________, 20_____ 

 

By: ____________________________________ 

Name: __________________________________ 

Title: ___________________________________ 
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APPENDIX E – PARTNERSHIP RESOLUTION 

Note:  To be completed only by those Prospective Purchasers investing through a partnership. 
 

The undersigned, being all the partners (the “Partners”) of __________________________________, 
a/an ______________________________ partnership (the “Partnership”), hereby adopt the following 
preambles and resolutions: 

WHEREAS, the Partnership desires to purchase an interest in BR AXIS WEST, DST (the 
“Investment”); 

WHEREAS, that the Partnership is authorized to execute and deliver all documents relating to the 
Investment; and 

WHEREAS, the Partners believe it to be in the best interest of the Partnership to make the Investment 
and any execute any documents related thereto. 

NOW THEREFORE, BE IT RESOLVED, that the Investment is hereby approved, confirmed and 
ratified by the Partners in all respects; 

FURTHER RESOLVED, that ______________________________, an agent of the Partnership 
(“Authorized Person”), is hereby authorized and directed to execute, deliver and perform those 
agreements and documents related to the Investment, in the name and on behalf of the Partnership, with 
such changes therein and additions thereto as the Authorized Person may deem necessary, appropriate or 
advisable to effect the transactions contemplated by the foregoing resolution;  

FURTHER RESOLVED, that the Authorized Person is hereby authorized and directed to execute, 
deliver and perform all further instruments and documentation and to take all other actions, in the name 
and on behalf of the Partnership, as it may deem convenient or proper to carry out the Investment; and 

FURTHER RESOLVED, that any action heretofore taken and all documentation heretofore delivered by 
the Partnership or the Authorized Person in furtherance of the Investment and foregoing resolutions are 
hereby ratified and confirmed in all respects. 

Dated effective ____________________, 20______ 
 
       
Partner (signature) 

       
Partner (signature) 

 
       
Partner (signature) 

 
       
Partner (signature) 

 
       
Partner (signature) 

 
       
Partner (signature) 
 
 

Being all of the Partners of the Partnership 
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APPENDIX F – LIMITED LIABILITY COMPANY RESOLUTION 

Note:  To be completed only by those Prospective Purchasers investing through a limited liability company. 
 

The undersigned, being all the members (the “Members”) of 
______________________________________, a/an ____________________________ limited liability 
company (the “LLC”), hereby adopt the following preambles and resolutions: 

WHEREAS, the LLC desires to purchase an interest in BR AXIS WEST, DST (the “Investment”); 

WHEREAS, that the LLC is authorized to execute and deliver all documents relating to the Investment; 
and 

WHEREAS, the Members believe it to be in the best interest of the LLC to make the Investment and 
execute any documents related thereto. 

NOW THEREFORE, BE IT RESOLVED, that the Investment is hereby approved, confirmed and 
ratified by the Members in all respects; 

FURTHER RESOLVED, that __________________________________, an agent of the LLC 
(“Authorized Person”), is hereby authorized and directed to execute, deliver and perform those 
agreements and documents related to the Investment, in the name and on behalf of the LLC, with such 
changes therein and additions thereto as the Authorized Person may deem necessary, appropriate or 
advisable to effect the transactions contemplated by the foregoing resolution;  

FURTHER RESOLVED, that the Authorized Person is hereby authorized and directed to execute, 
deliver and perform all further instruments and documentation and to take all other actions, in the name 
and on behalf of the LLC, as it may deem convenient or proper to carry out the Investment; and 

FURTHER RESOLVED, that any action heretofore taken and all documentation heretofore delivered by 
the LLC or the Authorized Person in furtherance of the Investment and foregoing resolutions are hereby 
ratified and confirmed in all respects. 

Dated effective ____________________, 20________ 
 
       
Member (signature) 

       
Member (signature) 

 
       
Member (signature) 

 
       
Member (signature) 

 
       
Member (signature) 

 
       
Member (signature) 
 

Being all of the Members of the LLC 
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PURCHASE AGREEMENT 

 
INSTRUCTIONS 

BR AXIS WEST, DST, a Delaware statutory trust (the “Seller”), is offering up to $31,500,683 of interests 
(“Interests”) to certain qualified persons. The minimum amount of Interests that a Prospective Purchaser completing a 
Section 1031 tax-deferred exchange (as defined herein) may purchase is $100,000, unless the Seller waives this 
minimum requirement. The minimum amount of Interests that a Prospective Purchaser making a cash investment 
without a Section 1031 tax-deferred exchange may purchase is $100,000, unless the Seller waives this minimum 
requirement.  If all Interests cannot be sold, the depositor of the Seller will own the remaining Interests.  

No person is authorized to receive the Investor Questionnaire & Purchase Agreement unless it is preceded or 
accompanied by a copy of the Seller’s Memorandum.  Reproduction or circulation of these materials, in whole 
or in part, is prohibited except as specifically provided herein. 

If, after you have carefully reviewed the Memorandum, you wish to purchase an Interest, please carefully 
review and complete the Purchase Agreement that follows. The Seller cannot and will not accept a Purchase 
Agreement that is missing information or signatures until such information and signatures are provided. The 
Seller will treat all information confidentially, except as otherwise indicated herein. 

The Seller will not evaluate whether the acquisition of Interests offered hereby is suitable for any particular person.  
You should consult with your tax and legal advisor prior to purchasing Interests. 

Payment of the purchase price for the Interests may be made by either wiring the funds directly to the Seller (the 
preferred method), or by delivering to Bluerock Value Exchange, LLC (Attn: Investor Relations), in person or by 
mail, a check that is made payable to BR AXIS WEST, DST.  If the purchase of an Interest is part of a Section 1031 
tax-deferred exchange, payment to the Seller should be coordinated through the qualified intermediary who holds 
your exchange proceeds from the relinquished property. 

The mailing address for all purchases is as follows: 

Bluerock Value Exchange, LLC  
(Attn: Investor Relations)  

27777 Franklin Road, Suite 900 
Southfield, Michigan 48034 

 
or via e-mail at 1031@bluerockre.com. 

The Seller will not accept investments from, or made on behalf of, tax exempt entities, including but not limited to 
qualified employee pension and profit sharing trusts, individual retirement accounts, Simple 401(k) plans, annuities 
and charitable remainder trusts.  In addition, the Seller reserves the right to reject, in its sole discretion, any purchase, 
for any reason or for no reason. If the Seller rejects your offer to purchase Interests, the Seller will return your 
payment and related purchase documents.  

If you have any questions concerning the Purchase Agreement, or if you need additional copies of the Investor 
Questionnaire & Purchase Agreement, please call or write Investor Relations c/o Bluerock Value Exchange, LLC, 
27777 Franklin Road, Suite 900, Southfield, Michigan 48034, (888) 558-1031. 
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PURCHASE AGREEMENT OF BR AXIS WEST, DST 

Up to $31,500,683 of Interests 

THIS PURCHASE AGREEMENT (the “Purchase Agreement”) is made by and between BR AXIS WEST, 
DST, a Delaware statutory trust (the “Seller”) and the undersigned, with reference to the facts set forth below. 

RECITALS 

A.  The Seller owns that certain real property located at 6820 Axis West Circle, Orlando, Florida 32821 and 
commonly known as “Axis West” as more particularly described on Exhibit A attached hereto. 

B. The Seller is offering (the “Offering”) to sell to certain qualified, accredited investors pursuant to that certain 
private placement memorandum, dated May 4, 2018 (as amended and supplemented from time to time, the 
“Memorandum”), beneficial ownership interests in the Seller (the “Interests”). 

C. The Seller desires to sell and the undersigned desires to buy the Interests on the terms and conditions set forth in 
the Memorandum. This sale will be made pursuant to the Memorandum. 

NOW, THEREFORE, in consideration of the mutual agreements set forth herein and for other valuable consideration, the 
receipt and sufficiency of which are hereby acknowledged, the parties agree as set forth below. 

1. Purchase of Interests.  The undersigned, intending to be legally bound, hereby irrevocably offers to purchase 
$_________________ worth of Interests in the Seller, and agrees to pay a total cost of $220,683 for each 0.31428% 
Interest to be acquired, which shall be allocated $100,000 in cash (for each 0.31428% ownership interest in the Seller 
purchased) (the “Cash Portion”) and $120,683 in the nature of the attributed Loan debt (for each 0.31428% ownership 
interest in the Seller purchased).  The Interests are being purchased pursuant to the terms and conditions of the 
Memorandum, receipt of which is hereby acknowledged. Terms not defined herein shall have the same meanings as in the 
Memorandum. 
 
2. Amount and Method of Payment.  Payment for the Interests purchased hereunder is to be made by either wiring 
the funds from the qualified escrow account or by delivering to Bluerock Value Exchange, LLC, in person or by mail, a 
check made payable to “BR AXIS WEST, DST” for the aggregate purchase price of the Interests. The minimum amount 
of Interests that a Prospective Purchaser completing an Internal Revenue Code section 1031 (“Section 1031”) tax-deferred 
exchange will be required to purchase is $100,000, unless the Seller waives such requirement.  The minimum amount of 
Interests that a prospective Investor making a cash investment without a Section 1031 tax-deferred exchange will be 
required to purchase is $100,000, unless the Seller waives such requirement.  If the purchase of an Interest is part of a 
Section 1031 tax-deferred exchange, payment shall be coordinated through the undersigned’s qualified intermediary who 
holds the undersigned’s exchange proceeds from the relinquished property. 
 
3. Acceptance of Purchase.  
 

(a) The undersigned understands and agrees that the Seller, in its sole discretion, reserves the right to accept 
or reject this or any other offer to purchase for the Interests in whole or in part. If this offer to purchase is 
rejected in whole or in part, or if the Seller terminates the Offering for any reason, the Seller will 
promptly return the applicable portion of the purchase price.  This Purchase Agreement shall thereafter 
have no force or effect with respect to the rejected portion of the purchase of Interests. 

(b) The Seller shall not accept any payment for the Interests and shall not close on the purchase of any 
Interests until the Trust has acquired the Property, obtained the Loan, and entered into the Master 
Lease (as defined in the Memorandum) (collectively, the “Closing Events”).  The date on which 
such events have occurred is referred to herein as the “Closing Date.”  The Seller agrees to hold 
this Purchase Agreement on behalf of the undersigned, and will not accept or otherwise receive any 
payment of the purchase price for the Interests from the undersigned in connection therewith, until 
the Closing Date. 

(c) Once the Closing Events have occurred, the Seller will take the following steps: 
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(i) If the investment is part of a Section 1031 tax-deferred exchange, the Seller will advise the 
undersigned’s qualified intermediary that the Closing Events have occurred, and the Seller 
and the qualified intermediary will coordinate the payment for the purchase of the 
Interests in accordance with Section 2 of this Purchase Agreement. 

(ii) If the investment is not part of a Section 1031 tax-deferred exchange, the Seller will advise 
the undersigned’s financial advisor that the Closing Events have occurred, and the 
financial advisor will coordinate with the undersigned the payment for the purchase of the 
Interests in accordance with Section 2 of this Purchase Agreement. 

The Seller will not accept any payment for Interests from the undersigned prior to the Closing Date. 

Notwithstanding anything to the contrary herein, the undersigned reserves the right to withdraw any Investor 
Questionnaire & Purchase Agreement submitted prior to the Closing Date, on the terms described herein. 
Specifically, the undersigned may revoke his, her or its Investor Questionnaire & Purchase Agreement prior to the 
close of the fifth business day after the Seller issues a Supplement to the Memorandum, confirming that the Closing 
Events have occurred (such date referred to herein as the “Revocation Deadline”), by providing written notice of 
revocation to the Seller prior to the Revocation Deadline.  If the undersigned notifies the Seller of his or her desire to 
revoke the Investor Questionnaire & Purchase Agreement in a timely manner, the Seller will promptly return the 
Investor Questionnaire & Purchase Agreement to the undersigned.  The undersigned’s right to withdraw the 
Investor Questionnaire & Purchase Agreement terminates as of the Revocation Deadline. 

4. Representations and Warranties of the Seller.  The Seller hereby acknowledges, represents and warrants that: 

(a) Status.  The Seller is a validly formed and existing statutory trust under the laws of the State of Delaware. 

(b) Issuance. When issued, authenticated and delivered by the Seller and paid for by the undersigned 
pursuant to the provisions of this Purchase Agreement and of the Seller’s Trust Agreement, as amended 
or restated from time to time (the “Trust Agreement”), the undersigned’s Interests will be duly and 
validly issued and outstanding and entitled to the benefits provided by the Trust Agreement, except as 
such enforceability may be limited by the effect of (i) bankruptcy, insolvency, reorganization, 
receivership, moratorium or other similar laws affecting the enforcement of the rights of creditors 
generally, and (ii) general principles of equity, whether enforcement is sought in a proceeding in equity or 
at law. 

5. Representations and Warranties of the Undersigned. The undersigned hereby acknowledges, represents and 
warrants that: 

 
(a) The Interests offered by the Memorandum have not been registered under the Securities Act of 1933, as 

amended (the “Securities Act”), or under the laws of any state, and are being offered and sold in reliance on exemptions 
from the provisions of the Securities Act and applicable state law. The Interests have not been approved or disapproved by 
the Securities and Exchange Commission, any state securities commission or any other regulatory authority, nor have any 
of the foregoing authorities passed upon, or endorsed the merits of, the offering or the accuracy or adequacy of the 
Memorandum. The undersigned hereby further acknowledges, represents and warrants that: 

 
 (i) the undersigned has received the Memorandum, has carefully reviewed it and understands the 
information contained therein and information otherwise provided in writing by the Seller relating to this 
investment; 

 
(ii) the undersigned acknowledges that all documents, records and books pertaining to this 

investment (including, without limitation, the Memorandum) have been made available for inspection to the 
undersigned or the undersigned’s agents or advisors; 
 

(iii) the undersigned, either directly or through advisors, has had a reasonable opportunity to ask 
questions of and receive information and answers from a person or persons acting on behalf of the Seller 
concerning the Offering and, as the undersigned may deem necessary, to verify the information contained in the 
Memorandum, and all questions have been answered and all such information has been provided to the full 
satisfaction of the undersigned; 
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(iv) no oral or written representations have been made or oral or written information furnished to the 

undersigned or his or her advisor(s) in connection with the Offering that were in any way inconsistent with the 
information stated in the Memorandum; 
 

(v) the undersigned is not purchasing the Interests as a result of or subsequent to, any advertisement, 
article, notice or other communication published in any newspaper, magazine or similar media or broadcast over 
television or radio, or presented at any seminar or meeting; 
 

(vi) the undersigned meets one of the following tests and therefore qualifies as an “accredited 
investor”: 
 

(A) the undersigned is a natural person who has individual income in excess of $200,000 in 
each of the two most recent years, or joint income with that person’s spouse in excess of $300,000 in each 
of these years, and has a reasonable expectation of reaching the same income level in the current year; or  
 

(B) the undersigned is a natural person whose individual net worth or joint net worth with 
that person’s spouse, exceeds $1,000,000 at the time of purchasing the Interests; provided, that for 
purposes of calculating such net worth: (1) the undersigned’s primary residence shall not be included as 
an asset; (2) indebtedness that is secured by the undersigned’s primary residence, up to the estimated fair 
market value of the primary residence at the time of the closing of the undersigned’s acquisition of an 
Interest, shall not be included as a liability; provided, however, that if the amount of such indebtedness 
outstanding at the time of the closing of the undersigned’s acquisition of an Interest exceeds the amount 
of indebtedness outstanding 60 days before such time, other than as a result of the acquisition of the 
primary residence (such as, for example, if the undersigned takes out a home equity loan that is not used 
to acquire a primary residence during such 60-day time frame), the amount of such new indebtedness 
shall be included as a liability; and (3) indebtedness that is secured by the undersigned’s primary 
residence in excess of the estimated fair market value of the primary residence shall be included as a 
liability; or 
 

(C) the undersigned is a corporation, business or other irrevocable trust, partnership or 
limited liability company with total assets in excess of $5,000,000, not formed for the specific purpose of 
acquiring the Interests;  

(D) the undersigned is a trust, with total assets over $5,000,000, not formed for the specific 
purpose of acquiring Interests, whose purchase is directed by a “sophisticated person,” as described in 
Rule 506(b)(2)(ii) of Regulation D under the Securities Act; 

(E) the undersigned is: (1) a broker-dealer registered under Section 15 of the Securities 
Exchange Act of 1934, as amended; (2) an insurance company; (3) an investment company registered 
under the Investment Company Act of 1940, as amended, or a business development company (as defined 
in Section 2(a)(48) of the Investment Company Act of 1940, as amended); (4) a small business 
investment company licensed by the Small Business Administration under Section 301(c) or (d) or the 
Small Business Investment Act of 1958, as amended; (5) a private business development company (as 
defined in Section 202(a)(22) of the Investment Advisers Act of 1940, as amended); or (6) a bank as 
defined in Section 3(a)(2) of the Securities Act, any savings and loan association or other institution as 
defined in Section 3(a)(5)(A) of the Securities Act whether acting in its individual or fiduciary capacity, 
or any insurance company as defined in Section 2(13) of the Securities Act; or 

(F) the undersigned is an entity in which all of the equity owners are an accredited investor 
as defined above in subparagraph (A) or (B).   

(vii) the undersigned is not purchasing the Interests on behalf of any tax exempt entity, including but 
not limited to any qualified employee pension or profit sharing trust, any individual retirement account, Simple 
401(k) plan, annuity or charitable remainder trust; 

(viii) the undersigned’s overall commitment to investments that are not readily marketable is not 
disproportionate to the undersigned’s net worth and the undersigned’s investment in the Interests will not cause the 
overall commitment to become disproportionate to the undersigned’s net worth; 

 
(ix) the undersigned has reached the age of majority, has adequate net worth and means of providing 
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for the undersigned’s current needs and personal contingencies, is able to bear the substantial economic risks of an 
investment in the Interests for an indefinite period of time, has no need for liquidity in such investment and, at the 
present time, could afford a complete loss of such investment; 
 

(x) the undersigned has the requisite knowledge and experience in financial and business matters so 
as to enable the undersigned to use the information made available to evaluate the merits and risks of an 
investment in the Interests and to make an informed decision; 

 
(xi) the undersigned is acquiring the Interests solely for his or her own account as principal, for 

investment purposes only and not with a view to the resale or distribution thereof in whole or in part, and no other 
person has a direct or beneficial interest in the Interests purchased by the undersigned;  

 
(xii) the undersigned will not sell or otherwise transfer his or her Interests without complying with all 

applicable laws and fully understands and agrees that he or she must bear the economic risk of his or her purchase 
for an indefinite period of time because, among other reasons, the Interests may not be readily transferable; and 

 
(xii) the undersigned’s assets have not been the subject of any proceeding under any matter relating to 

bankruptcy, insolvency, reorganization, conservatorship, arrangement, adjustment, winding-up, liquidation, 
dissolution, composition or other relief with respect to its debts or debtors (“Creditor Rights Laws”) during the 
ten (10) years prior to the date hereof, nor has the undersigned sought the protection of any Creditors Rights Laws 
during the ten (10) years prior to the date hereof.  The foregoing representation with regard to this paragraph also 
are applicable to the undersigned’s affiliates which the undersigned owns or controls, including any individual, 
corporation, partnership, joint venture, limited liability company, estate, trust, unincorporated association and any 
fiduciary acting in such capacity on behalf of any of the foregoing, and further including any such entity in which 
the undersigned or its affiliate is an officer or director. 
  
(b) The undersigned recognizes that the purchase of the Interests involves a number of significant risks and 

other factors relating to the structure and objectives of the Seller as described in the Memorandum under the heading “Risk 
Factors” and that there can be no assurance that the Seller will achieve its objectives. In addition, the undersigned 
acknowledges that:  

 
(i) no federal or state agency has passed upon the adequacy of the information presented to the 

undersigned or made any finding or determination as to the fairness of this investment; and  
 
(ii) there is no established market for the Interests and a public market for the Interests may never 

develop. 
 

(c) The undersigned understands that the Seller has not obtained a specific Private Letter Ruling from 
the Internal Revenue Service (“IRS”) addressing the treatment of the Interests in this Offering for income tax 
purposes, including but not limited to whether an Interest is “of like kind” to real estate for purposes of Section 1031 
or is “similar or related in service or use” to involuntarily converted property of the undersigned for purposes of 
Internal Revenue Code section 1033 (“Section 1033”). In addition, the undersigned understands that the tax 
consequences of an investment in the Interests, especially the qualification of the transaction under Section 1031 or 
Section 1033 of the Code and the related rules, are complex and vary with the facts and circumstances of each 
individual.  Therefore, the undersigned represents and warrants that he or she: (1) has independently obtained 
advice from legal counsel and/or accountants about a tax-deferred exchange under Section 1031 or a conversion 
under Section 1033 and applicable state laws, including, without limitation, whether the acquisition of an Interest 
may qualify as part of a tax-deferred exchange or involuntary conversion, and he or she relying on such advice; (2) 
understands that the Seller has not obtained a ruling from the IRS addressing the treatment of the Interests in this 
Offering for income tax purposes, including but not limited to whether an Interest is “of like kind” to real estate for 
purposes of Section 1031 or is “similar or related in service or use” to involuntarily converted property of the 
undersigned for purposes of Section 1033; (3) understands that the tax consequences of an investment in an Interest, 
especially the treatment of the transaction under Section 1031 and the related Section 1031 exchange rules, or under 
Section 1033 and its underlying rules, are complex and vary with the facts and circumstances of each individual 
purchaser; and (4) understands that the opinion of Baker & McKenzie LLP, as tax counsel to the Seller, is only 
Baker & McKenzie LLP’s view of the anticipated tax treatment, and there is no guarantee that the IRS will agree 
with such opinion. 

 
(d) If the undersigned is purchasing the Interests in a representative or fiduciary capacity, e.g., serving as a 
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qualified intermediary, the representations and warranties contained herein (and in any other written statement or document 
delivered to the Seller in connection herewith) shall be deemed to have been made on behalf of the person or persons for 
whom the Interests are being purchased. 

 
(e) All information furnished to the Seller by the undersigned is correct and complete as of the date of this 

Purchase Agreement, and the undersigned will immediately furnish revised or corrected information to the Seller if there 
should be any material change in this information prior to the Seller completing the Offering. 

 
(f) Within five days after receipt of a request from the Seller, the undersigned hereby agrees to provide such 

information and to execute and deliver such documents as may be reasonably necessary to comply with any and all laws 
and ordinances to which the Seller is subject. 

 
(g) The undersigned has not distributed the Memorandum to anyone other than his or her advisors, if any, 

and no one other than the undersigned and his or her advisors, if any, has used the Memorandum. 
 
(h) The foregoing representations, warranties and agreements, together with all other representations and 

warranties made or given by the undersigned to the Seller in any other written statement or document delivered in 
connection with the Offering shall be true and correct in all respects on and as of the date the purchase is accepted as if 
made on that date.  If more than one person is signing this Purchase Agreement, each representation, warranty and 
undertaking herein shall be the joint and several representation, warranty and undertaking of each such person. 

 
6. Additional Representations and Warranties – Section 1031 Exchanges.  The following additional 
representations and warranties apply only to those investors purchasing Interests as part of a Section 1031 tax-
deferred exchange.   

(a) The undersigned hereby acknowledges, represents and warrants that: 

(i) The undersigned’s rights under this Purchase Agreement may be assigned to his, her or its 
qualified intermediary (the “Qualified Intermediary”) for the purpose of completing a Section 1031 exchange.   

(b) The Seller hereby acknowledges, represents and warrants that: 

(i) It is the intent of the undersigned to effect a Section 1031 tax-deferred exchange, which will not 
delay the closing or cause additional expense to the Seller.  

(ii) The Seller will cooperate with the undersigned and his, her or its Qualified Intermediary in a 
manner necessary to complete the Section 1031 tax-deferred exchange. 

7. Additional Information.  The undersigned hereby acknowledges and agrees that the Seller may make such further 
inquiry and obtain such additional information as it may deem appropriate with regard to the suitability of the undersigned. 
 
8. Authorization.  The undersigned releases to the Seller and those third party vendors retained to conduct credit and 
background evaluations in accordance with the questions contained in the Investor Questionnaire (the “Vendors”) any 
information regarding the undersigned’s employment status, bank account records, mortgage or other current or prior 
credit, collection accounts, rental history, state and federal tax liens, state and federal crimes, state and federal civil 
litigation and bankruptcy, and state and county UCC (Uniform Commercial Code) searches. As part of such authorization, 
the undersigned hereby authorizes the Seller’s release of such information to the Vendors. This information is for the 
confidential use of the Seller and the Vendors only. 

 
9. Indemnification.  The undersigned agrees to indemnify and hold harmless the Seller and the Seller’s Signatory 
Trustee and their respective officers, directors, employees, beneficiaries, trustees, and agents (the “Indemnified Parties”) 
against any and all loss, liability, claim, damage and expense whatsoever (including reasonable attorneys’ fees)  arising out 
of or based upon any false representation or warranty or breach or failure by the undersigned to comply with any covenant 
or agreement made by the undersigned herein, or in any other document furnished by the undersigned to any of the 
foregoing in connection with this transaction.  This indemnification includes, but is not limited to, any damages, losses, 
liabilities, costs and expenses (including reasonable attorneys’ fees) incurred by the Indemnified Parties in investigating, 
preparing or defending against any alleged violation of federal or state securities laws which is based upon or related to any 
untruth or inaccuracy of any of the representations, warranties or agreements contained herein or in any other documents 
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the undersigned has furnished to any of the foregoing in connection with this transaction. 
 
10. Additional Information.  The undersigned hereby acknowledges and agrees that the Seller may make such further 
inquiry and obtain such additional information as it may deem appropriate with regard to the suitability of the undersigned. 
 
11. Irrevocability; Binding Effect.  The undersigned hereby acknowledges and agrees that, except as provided under 
applicable state law, the purchase hereunder is irrevocable and may not be canceled, terminated or revoked and that this 
Purchase Agreement shall survive the death or disability of the undersigned and shall be binding upon and inure to the 
benefit of the parties and their heirs, executors, administrators, successors, legal representatives and assigns. 
 
12. Modifications.  Neither this Purchase Agreement nor any provision hereof shall be waived, modified, discharged 
or terminated except by an instrument in writing signed by the party against whom any such waiver, modification, 
discharge or termination is sought. 
 
13. Notices.  Any notice, demand or other communication that any party hereto may be required, or may elect, or give 
to any other party hereunder shall be sufficiently given if: (1) deposited, postage prepaid, in a United States mailbox, 
stamped registered or certified mail, return receipt requested, or with an established and reputable overnight delivery 
service, addressed to BR AXIS WEST, DST, c/o Bluerock Value Exchange, LLC, 27777 Franklin Road, Suite 900, 
Southfield, Michigan 48034, Attn: Investor Relations, or to the undersigned Prospective Purchaser at the address set forth 
on the signature page of the Investor Questionnaire or such other address as the parties may agree; or (2) delivered 
personally at such address. 
 
14. Counterparts; Signatures.  This Purchase Agreement, the related Investor Questionnaire and supporting documents 
may be executed and delivered (including by facsimile transmission or portable document format (PDF)) in one or more 
counterparts, and by the different parties hereto in separate counterparts, each of which when executed shall be deemed to 
be an original, but all of which taken together shall constitute one and the same Purchase Agreement, Investor 
Questionnaire or other document, as applicable. 
 
15. Entire Agreement.  This Purchase Agreement contains the entire agreement of the parties with respect to the 
subject matter hereof and there are no representations, covenants or other agreements except as stated or referred to herein. 
 
16. Severability.  Each provision of this Purchase Agreement is intended to be severable from every other provision, 
and the invalidity or illegality of any portion hereof shall not affect the validity or legality of the remainder hereof. 
 
17. Assignability.  This Purchase Agreement is not transferable or assignable by the undersigned except to a qualified 
intermediary in the case of a Section 1031 tax-deferred exchange. 
 
18. Applicable Law.  This Purchase Agreement shall be governed by and construed in accordance with the laws of the 
State of New York as applied to residents of that state executing contracts wholly to be performed in that state. 
 
19. Choice of Jurisdiction.  The undersigned agrees that any action or proceeding arising, directly, indirectly, or 
otherwise, in connection with, out of, or from this Purchase Agreement, and breach thereof, or any transaction covered 
hereby shall be resolved, whether by arbitration or otherwise, within the County of New York, State of New York. The 
parties further agree that any such relief whatsoever in connection with this Purchase Agreement shall be commenced 
exclusively in the United States federal or state courts, or if possible before an arbitral body, located within the County of 
New York, State of New York. 
 
20. Reimbursement.  If any action or other proceeding, other than arbitration, is brought to enforce this Purchase 
Agreement or because of an alleged dispute, breach, default or misrepresentation in connection with any of the provisions 
of this Purchase Agreement, the successful or prevailing party or parties shall be entitled to recover reasonable attorney’s 
fees and other costs incurred in the action or proceeding in addition to any other relief to which they may be entitled. 
 
21. Certificates of Non-Foreign Status.  Under penalties of perjury, the undersigned declares that, to the best of his or 
her knowledge and belief the following statements are true, correct and complete: (1) that unless an Internal Revenue 
Service Form W-8ECI has been completed, the undersigned is not a foreign person for purposes of U.S. income taxation 
(i.e., he or she is not a nonresident alien, nor executing this document as an officer of a foreign corporation, as a partner in a 
foreign partnership, or as a fiduciary of a foreign employee benefit plan, foreign trust or foreign estate); (2) that the 
following information contained elsewhere in the Purchase Agreement or the Investor Questionnaire is true, correct and 
complete: the U.S. taxpayer identification number (i.e., social security number), and the home address; and (3) that the 
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undersigned agrees to inform the Seller promptly if the undersigned becomes a nonresident alien (in the case of an 
individual) or other foreign person (in case of an entity) during the three years immediately following the date hereof. 
 
22. Certification regarding Securities Laws.  By signing below, the undersigned certifies that he or she has read and 
understands the following additional considerations: 

The Interests have not been approved or disapproved by the Securities and Exchange Commission, any 
state securities commission or other regulatory authority, nor have any of the foregoing authorities passed 
upon or endorsed the merits of this Offering or the accuracy or adequacy of the Memorandum. Any 
representation to the contrary is unlawful. The Interests offered hereby are subject to investment risk, 
including the possible loss of principal. 

[Remainder of the Page Intentionally Left Blank] 



 

Signature Page to Purchase Agreement 
 

I (we) acknowledge and agree to all of the representations and warranties contained in this Purchase 
Agreement. 

SELLER 
  

 BUYER 

Executed this ____ day of ______________, 20___ 
 
 

 Executed this ____ day of _____________, 20___ 
(Date must be completed.) 

BR AXIS WEST, DST, a Delaware Statutory Trust  If a natural person: 
 

   Signature:  
 By: 

Its: 
BR Axis West DST Manager, LLC 
Manager  

 
Name: 

 

      
    (If Joint Ownership: to be signed by joint owner.) 
   
By:   Signature:  
     
Name:   Name:  
     
   
  If not a natural person: 
     
   Name of 

Trust/Entity: 
 

     
    Signature:  
     

Name: 
 

      
   
   
   Signature:  
    

Name: 
 

     
     
   Signature:  
    

Name: 
 

     
     
   Signature:  
    

Name: 
 

     
   
 



 

 
 

EXHIBIT A TO PURCHASE AGREEMENT 

Legal Description 

 
The land referred to herein below is situated in the County of Orange, State of Florida, and is described 
as follows: 
 
A PORTION OF LOT 1, I L H INTERCHANGE CENTER, ACCORDING TO THE PLAT THEREOF, AS 
RECORDED IN PLAT BOOK 27, PAGES 96 THROUGH 98, PUBLIC RECORDS OF ORANGE COUNTY, 
FLORIDA, LYING IN SECTIONS 11 AND 12, TOWNSHIP 24 SOUTH, RANGE 28 EAST, ORANGE 
COUNTY, FLORIDA, BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
 
BEGIN AT THE SOUTHWEST CORNER OF SAID LOT 1; SAID CORNER BEING A POINT ON THE 
EASTERLY LIMITED ACCESS RIGHT-OF-WAY LINE OF INTERSTATE NO. 4; THENCE RUN 
NORTHEASTERLY, ALONG SAID EASTERLY LIMITED ACCESS RIGHT-OF-WAY LINE THE 
FOLLOWING THREE (3) COURSES AND DISTANCES: RUN N 43°35'11" E, A DISTANCE OF 488.36 FEET 
TO A POINT OF CURVATURE OF A CURVE, CONCAVE NORTHWESTERLY, HAVING A RADIUS OF 
7672.24 FEET AND A CENTRAL ANGLE OF 02°48'55"; THENCE RUN NORTHEASTERLY, ALONG THE 
ARC OF SAID CURVE, A DISTANCE OF 376.98 FEET; THENCE RUN N 43°44'05" E, A DISTANCE OF 
165.33 FEET; THENCE, DEPARTING SAID EASTERLY LIMITED ACCESS RIGHT-OF-WAY LINE, RUN S 
47°22'43" E, A DISTANCE OF 805.37 FEET TO A POINT ON THE WESTERLY RIGHT-OF-WAY LINE OF 
WESTWOOD BOULEVARD; SAID POINT BEING A POINT ON A NON-TANGENT CURVE, CONCAVE 
SOUTHEASTERLY, HAVING A RADIUS OF 690.00 FEET; THENCE, ON A CHORD BEARING OF S 
39°04'53" W AND A CHORD DISTANCE OF 281.43 FEET, RUN OUTHWESTERLY, ALONG THE ARC OF 
SAID CURVE AND ALONG SAID WESTERLY RIGHT-OF-WAY LINE OF WESTWOOD BOULEVARD, A 
DISTANCE OF 283.41 FEET, THROUGH A CENTRAL ANGLE OF 23°32'03" TO A POINT ON THE SOUTH 
LINE OF SAID LOT 1; THENCE RUN N 89°25'21" W, ALONG SAID SOUTH LINE OF LOT 1, A DISTANCE 
OF 1119.36 FEET TO THE POINT OF BEGINNING. 
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APPENDIX I – FINANCIAL FORECAST 

The following Financial Forecast is intended to supplement the disclosures contained in this Memorandum.  
The Financial Forecast was prepared based upon our assumptions, including current estimates of income and 
expenses relating to the operation of the Property.  We believe these assumptions to be reasonable and are not aware 
of any material factors other than as set forth in the Memorandum of which this Appendix forms a part that would 
cause the financial information not to be necessarily indicative of future operating results.  However, if the 
assumptions with respect to the Property do not prove correct, the Property will have difficulty in achieving its 
anticipated results.  Some of the other underlying assumptions inevitably may not materialize and unanticipated 
events and circumstances may occur.  Therefore, the actual results achieved during the period covered is likely to 
vary from the Financial Forecast, and the variation may be material.  As a result, your rate of return may be higher 
or lower than that set forth.  Your return on your investment in the Interests will depend upon economic factors and 
conditions beyond our control. 
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Assumptions and Notes for the Forecast 
 

1. The Trust will acquire the Property on May 10, 2018 from the seller of the Property, CRP/FP Axis West Owner, 
LLC, a Delaware limited liability company (the “Seller”). The transaction was arms-length with a third party, 
unaffiliated with the Sponsor. The base contract price was $62,850,000, excluding costs and fees to close directly or 
indirectly incurred by the Trust and as noted below and in the Projections. The Trust financed its acquisition of the 
Property with (a) a $38,400,000 first mortgage loan from Keybank National Association under the Federal National 
Mortgage Association (Fannie Mae) Delegated Underwriting and Servicing (DUS) loan program, and (b) with the 
cash portion of the Depositor Contribution to the Trust, including proceeds of the Bridge Financing, in the amount of 
$26,381,816.  The Loan requires the Trust to make monthly, interest-only payments, calculated on the basis of a 360-
day year, in an annual amount equal to approximately $133,205 - $147,477, on each payment date through June 1, 
2023. Commencing on July 1, 2023, the Loan will be payable in 60 consecutive monthly principal and interest 
payments of approximately $193,656 each. The carry costs on the Bridge Financing over the projected 4-month sellout 
period are projected to have a blended rate of approximately 5.66% per annum, or approximately $498,054 as 
projected. 
 
The total cost of acquiring the Property, including the contract price, transactional closing costs, fees and financing 
closing costs was $65,600,440. 
 
2. The difference between the contract price payable to Seller, $62,850,000, and the total proceeds of $69,900,683 
from the Offering, including Depositor’s share of the Interests, represents all estimated costs and expenses related to 
the Offering, marketing, and transferring of the Interests, the amount of the Supplemental Reserve Account (defined 
below), and the payment of the Acquisition Fee in the amount of $1,257,000. The annualized cash on cash return is 
calculated based on the $31,500,683 of Class 1 Interests being sold to Investors (99% ownership of the Trust). 
 
3. The income forecast for the Property is based on the rent roll, recent leases, market conditions and miscellaneous 
income of $218,795 for 2018 (6 months). Underlying assumptions include (1) a vacancy factor of 7.1% - 5.0%; (2) a 
residential rent general inflation of 3.00%; (3) fee-based and utility reimbursement income with a general inflation 
factor of 3.00%; (4) controllable expenses (consisting of payroll, maintenance and repairs, landscaping and turnover, 
and marketing and administration expenses) based on a general inflation factor of 3.00%; and (5) uncontrollable 
expenses (consisting of utilities, taxes, and insurance) based on a general inflation factor of 3.00%. 
 
4. Sponsor will be entitled to an annual asset management fee pro-rata and as set forth in the Management Agreement. 
 
5. The Trust will pay an annual property management fee in the initial amount equal to 2.50%, increasing to 2.75% in 
2020, of the gross income generated by the Property. The Property Manager has subcontracted all day-to-day, on-site 
management, leasing and related functions for the Property to an unaffiliated sub-manager and expects to pass thru to 
the sub-manager the full 2.50%-2.75% property management fee. The initial Property Sub-Manager is Bell Partners 
(“Bell”). 
 
6. The rent payable under the Master Lease consists of: (1) an amount of Base Rent payable in arrears on the last day 
of each calendar month (the annual Base Rent amount being $1,736,427 for 2019 (i.e. first full calendar year); (2) 
Additional Rent equal to the amount by which annual Gross Income (as defined in the Master Lease) exceeds the 
annual Additional Rent Breakpoint, as provided in the Master Lease (such breakpoint being $3,879,000 in 2019) up 
to a maximum annual amount (such amount being $5,130,000 in 2027); and (3) Supplemental Rent equal to 90% of 
the amount by which annual Effective Gross Revenue exceeds the annual Supplemental Rent Breakpoint, as provided 
in the Master Lease (such breakpoint being $5,549,000 in 2019) (“Supplemental Rent” and, collectively with the 
Base Rent and the Additional Rent, collectively the “Rent”). The difference between the Base Rent and the Additional 
Rent Breakpoint for the Property for a given month, if any, after taking into account any expenses of the Property, 
will inure to the benefit of the Master Tenant, BR Axis West Leaseco, LLC. The Trust anticipates that this will result 
in additional income ranging from approximately $9,679 to $98,211 per year to the Master Tenant. Such amounts will 
not be available for distributions to the Trust or the Investors. The Master Tenant must pay the Base Rent to the 
Lender, as required, in accordance with the terms of the Loan Documents. The Additional Rent will be estimated and 
paid to the Trust on a monthly basis with year-end reconciliation. Supplemental Rent, if payable, is payable in arrears 
within 90 days after the end of each year. In addition, the Trust will be responsible for (and Rent will be reduced by) 
the amount by which the actual Uncontrollable Costs (with “Uncontrollable Costs” being comprised of property 
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taxes, utility and insurance costs) exceed the Projected Uncontrollable Costs (as defined in the Master Lease and 
shown on Exhibit D, Forecasted Statement of Cash Flow), and the Master Tenant will pay to Appendix I – Page 2 the 
Trust (as Additional Rent) the amount, if any, by which the Projected Uncontrollable Costs are greater than the actual 
Uncontrollable Costs. 
 
7. Loan proceeds were used to fund in advance $107,200 into a Lender-controlled reserve account required under the 
Loan Documents (the “Lender Reserve”). The Trust will also establish (and control) a reserve funded from proceeds 
of the Offering for Property costs and expenses, in the initial amount of $650,000 (the “Supplemental Trust 
Reserve”), same being available to Master Tenant for Landlord Costs and Lender Reserve requirements. Any amount 
remaining in the reserve accounts upon the sale of the Property shall be distributed to the Investors based on their 
respective pro rata Interests. The Property Condition Assessment (“PCA”) from Blackstone Consulting LLC indicated 
that generally the Property is in overall good condition and is comparable to properties of similar age in the area. The 
report identified $3,100 in immediate needs for repairs including $1,600 to modify the pool pavilion restrooms for 
ADA compliance and $1,500 for fire extinguisher inspection. The PCA recommended recurring capital reserves for 
likely repairs and replacements necessary during the next 10 years. The estimated total of the immediate and future 
capital needs is $452,900 primarily comprised of the following items: Site: crack seal, seal coating, and restriping the 
concrete pavement ($95,000), repair/replace monument sign ($15,000), exterior metal painting ($20,000), refinishing 
of the swimming pool and deck pavers ($25,000), and budget to replace pool equipment ($10,000), replace retention 
pond fountain equipment ($5,000), and replace playground area equipment ($25,000): Subtotal: $195,000; Exterior 
walls & Cladding:  pressure washing, preparation, caulking, minor repairs, and painting of building exteriors: 
Subtotal: $227,800; Limited Disabled-Accessibility Review: modify the pool pavilion restrooms for ADA 
compliance: Subtotal: $1,600; Electrical systems: periodic infrared inspection of electrical systems, service 
disconnects, meter clusters: Subtotal: $6,000; Plumbing Systems: replacement of domestic water heaters 5% 
annually: Subtotal: $21,000; Fire & Life Safety: fire extinguisher inspection Subtotal: $1,500. Following completion 
of the sale of the Maximum Offering Amount, the Trust would have approximately $650,000 in the Supplemental 
Trust Reserve plus $736,430 from Lender Reserves, plus $345,746 from recurring Property cash flow, (to total 
$1,732,176), versus approximately $452,900 estimated capital repair items estimated by the PCA during the first 10 
years. 
 
9. The Forecasted Statement of Cash Flows depicts the Tax Equivalent Yield and the Percentage of Income Sheltered 
through the Offering based on the following depreciation assumptions. Allocations to building and site are derived 
from Plante & Moran Tax Consultant estimates which assume 90.7% allocation to the building. The building 
allocation amount of $58,532,189 is depreciated over 27.5 years for a total annual depreciation amount of $2,128,443. 
The calculations are also based on an assumed effective tax rate of 37% of taxable income.  
 
10. Annual property tax estimates were derived with the assistance of a tax consultant Ryan, LLC.  



OFFERING SUMMARY

Offering Price Financing Terms Forecasted 2018 Return (6 months)
2019 Proforma Net Operating Income 3,460,770$                Mortgage Principal 38,400,000$            Additional Rent 803,500$         
Capitalization Rate1 5.5% Interest Rate 4.46% Asset Management Fee 1 -                      
Offering Price 69,900,683$            Amortization 5 Year Interest Only, 30 Year Amortization Cash from Additional Rent 803,500$         

Gross Loan Proceeds 38,400,000$              Annual Interest Only Payment 1,736,427$              Supplemental Rent 4,543               
Upfront Replacement Reserve (107,200)                   Annual Principal and Interest Payment 2,323,867$              Property Reserve Contribution -                      
Tax and Insurance Escrows (629,230)                   Maturity Date June 1, 2028 Net Cash Flow 808,043$         

Net Loan Proceeds 37,663,570$              Annualized Cash on Cash Return 5.08%
Offering Proceeds 31,500,683$              

ESTIMATED USE OF PROCEEDS

Sources
Offering Proceeds 31,500,683$              
Gross Loan Proceeds 38,400,000$              
Total Sources 69,900,683$            

% of Offering % of Total
Application Proceeds Proceeds Total Acquisition Costs
Selling Commissions and Fees Real Estate Acquisition Price 62,850,000$     

Selling Commission 1,890,041$                6.00% 2.70% Acquisition Fee 1,257,000        
Dealer Fee 393,759$                   1.25% 0.56% Acquisition Closing Costs
Placement Agent Fee 441,010$                   1.40% 0.63% Closing and Title Costs 69,685$      
Organization and Offering Expenses 189,004$                   0.60% 0.27% Third Party Reports and Due Diligence 65,451$      

Total 2,913,813$                9.25% 4.17% Legal Costs 80,500$      
Costs of Acquisition 215,636$         

Total Acquisition Costs 65,600,440$              93.85% Financing Closing Costs
Supplemental Reserves 650,000$                   0.93% Lender Closing & Transfer Costs 478,429$     
Lender Reserves and Escrows 736,430$                   1.05% Lender & Acquisition Finance Expenses 799,374$     

Total 66,986,870$              95.83% 1,277,804$       
Total Acquisition Costs 65,600,440$     

Total Application 69,900,683$            

1 Assumes base purchase price of $62,850,000.
2 Asset Management Fee is fully or partially deferred in 2018-2020, 2023-2025.

Investment Summary
BR Axis West, DST
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2018 (6 months) 2019 2020 2021 2022 2023 2024 2025 2026 2027 2028 (6 months)
Total Rent 2,626,048$          5,520,744$     5,668,218$     5,838,265$     6,013,413$     6,193,815$     6,379,630$     6,571,019$     6,768,149$     6,971,194$     3,590,165$          

Miscellaneous Income 218,795               461,995          475,855          490,130          504,834          519,979          535,579          551,646          568,196          585,241          301,399               

Total Income 2,844,843$          5,982,739$     6,144,073$     6,328,395$     6,518,247$     6,713,795$     6,915,208$     7,122,665$     7,336,345$     7,556,435$     3,891,564$          
Vacancy 249,795               389,075          333,328          343,328          353,628          364,236          375,163          386,418          398,011          409,951          211,125               
Effective Income 2,595,048$          5,593,664$     5,810,745$     5,985,068$     6,164,620$     6,349,558$     6,540,045$     6,736,246$     6,938,334$     7,146,484$     3,680,439$          
 
Payroll 175,456$             355,214$        365,871$        376,847$        388,152$        399,797$        411,791$        424,145$        436,869$        449,975$        231,737$             
Repairs and Maintenance 37,570                 72,392            74,564            76,800            79,105            81,478            83,922            86,440            89,033            91,704            47,227                 
Landscaping and Turnover 74,678                 132,474          136,448          140,541          144,758          149,100          153,573          158,181          162,926          167,814          86,424                 
Admin, Marketing, HOA Fee 72,031                 145,579          149,946          154,445          159,078          163,851          168,766          173,829          179,044          184,415          94,974                 
Total Controllable Expenses 359,735$             705,659$        726,829$        748,634$        771,093$        794,226$        818,052$        842,594$        867,872$        893,908$        460,363$             

Utilities 149,024$             311,345$        320,686$        330,306$        340,215$        350,422$        360,934$        371,762$        382,915$        394,403$        203,117$             
Taxes 272,373               888,810          915,119          942,205          970,098          999,201          1,029,177       1,060,052       1,091,854       1,124,609       579,174               
Insurance 39,530                 80,246            82,653            85,133            87,687            90,317            93,027            95,818            98,692            101,653          52,351                 
Total Uncontrollable Expenses 460,927$             1,280,401$     1,318,458$     1,357,644$     1,398,000$     1,439,940$     1,483,138$     1,527,632$     1,573,461$     1,620,665$     834,643$             

Property Management Fee 64,876$               146,834$        159,795$        164,589$        169,527$        174,613$        179,851$        185,247$        190,804$        196,528$        101,212$             
Total Expenses 64,876$               146,834$        159,795$        164,589$        169,527$        174,613$        179,851$        185,247$        190,804$        196,528$        101,212$             

Net Operating Income 1,709,510$        3,460,770$  3,605,663$  3,714,200$  3,826,000$  3,940,780$  4,059,003$  4,180,773$  4,306,196$  4,435,382$  2,284,222$        

Net Operating Income Summary
BR Axis West, DST
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BR Axis West, DST

2018 (6 months) Year 2019 Year 2020 Year 2021 Year 2022 Year 2023 Year 2024 Year 2025 Year 2026 Year 2027 2028 (6 months)
EFFECTIVE GROSS REVENUE 2,595,048$         5,593,664$         5,810,745$         5,985,068$         6,164,620$         6,349,558$         6,540,045$          6,736,246$          6,938,334$        7,146,484$         3,680,439$         
Total Expenses 885,538                2,132,894             2,205,082             2,270,867             2,338,620             2,408,778             2,481,042              2,555,473              2,632,137            2,711,101             1,396,217             
NET OPERATING INCOME 1,709,510$         3,460,770$         3,605,663$         3,714,200$         3,826,000$         3,940,780$         4,059,003$          4,180,773$          4,306,196$        4,435,382$         2,284,222$         

Master Lease Rent
BASE RENT
(Debt Service) 875,349                1,736,427             1,741,184             1,736,427             1,736,427             2,023,011             2,323,867              2,323,867              2,323,867            2,323,867             1,161,933             
Master Tenant Base Income 1 25,112                 9,679                   53,734                 72,706                 84,954                 98,211                 35,091                  70,660                  83,996                95,032                  71,849                 

ADDITIONAL RENT 1,785,888             3,879,321             4,001,266             4,082,294             4,160,046             4,526,789             4,839,909              4,949,340              5,036,004            5,129,968             2,633,151             
Additional Rent Breakpoint 1,786,000$           3,879,000$           4,000,000$           4,080,000$           4,160,000$           4,530,000$           4,840,000$           4,950,000$            5,040,000$          5,130,000$           2,630,000$           
Additional Rent 803,500$              1,669,850$           1,688,705$           1,732,700$           1,732,700$           1,682,420$           1,650,995$            1,701,275$            1,732,700$          1,732,700$            866,350$              
Asset Management Fee (62,850)                (125,700)              (125,700)              (125,700)              (125,700)              (125,700)              (125,700)               (125,700)                (125,700)              (125,700)               (62,850)                
Deferred Asset Management Fee 62,850                 62,850                 43,995                 -                          -                          50,280                 81,705                  31,425                  -                         -                          -                          
Additional Rent Cash Flow 2 803,500$            1,607,000$         1,607,000$         1,607,000$         1,607,000$         1,607,000$         1,607,000$          1,607,000$          1,607,000$        1,607,000$         803,500$            
Initial Capital 31,500,683$    
Additional Rent Cash on Cash Return 5.05% 5.05% 5.05% 5.05% 5.05% 5.05% 5.05% 5.05% 5.05% 5.05% 5.05%

SUPPLEMENTAL RENT 44,814                 122,040                172,368                271,920                137,138                49,050                  84,971                  165,634               283,784                184,089                
Supplemental Rent Breakpoint 2,590,000$           5,549,000$           5,689,000$           5,813,000$           5,893,000$           6,212,000$           6,491,000$           6,651,000$            6,773,000$          6,863,000$           3,496,000$           

Master Tenant Supplemental Income 3 10.0% 555$                    4,481$                 12,204$                17,237$                27,192$                13,714$                4,905$                  8,497$                  16,563$               28,378$                18,409$                

Supplemental Rent 90.0% 4,543$                 40,198$                109,571$              154,861$              244,458$              123,802$              44,140$                76,722$                 148,800$             255,135$              165,995$              
Trust Reserve Account -                          (13,401)                (16,081)                (21,442)                (53,604)                (93,807)                -                          (13,401)                 (67,005)               (67,005)                -                          
Supplemental Rent Cash Flow 4 4,543$                 26,797$                93,490$                133,419$              190,854$              29,995$                44,140$                63,321$                 81,795$               188,130$              165,995$              
Supplemental Rent Cash on Cash Return 0.03% 0.08% 0.29% 0.42% 0.60% 0.09% 0.14% 0.20% 0.26% 0.59% 1.04%

Total Cash Flow 808,043$              1,633,797$           1,700,490$           1,740,419$           1,797,854$           1,636,995$           1,651,140$            1,670,321$            1,688,795$          1,795,130$            969,495$              
Total Cash on Cash Return 5.08% 5.13% 5.34% 5.47% 5.65% 5.14% 5.19% 5.25% 5.31% 5.64% 6.09%

FORECASTED PRINCIPAL AMORTIZATION
Beginning Loan Balance 38,400,000$         38,400,000$         38,400,000$         38,400,000$         38,400,000$         38,400,000$         38,110,656$          37,502,042$           36,860,408$         36,189,150$          35,486,901$         

Principal Amortization -                          -                          -                          -                          -                          289,344                608,613                641,635                 671,258               702,249                365,296                
Ending Balance 38,400,000$       38,400,000$       38,400,000$       38,400,000$       38,400,000$       38,110,656$       37,502,042$       36,860,408$        36,189,150$      35,486,901$       35,121,605$       
Loan to Offering Price 54.9% 54.9% 54.9% 54.9% 54.9% 54.5% 53.7% 52.7% 51.8% 50.8% 50.2%
Yield 5.08% 5.13% 5.34% 5.47% 5.65% 6.05% 7.10% 7.27% 7.42% 7.85% 8.39%

TAX ANALYSIS FOR NON-1031 INVESTOR
Estimated Taxable Income (Loss) (1,841,618)$          (442,133)$             (292,484)$             (183,946)$             (72,147)$              42,633$                168,339$               322,387$               476,767$             636,247$              (406,842)$             
Estimated Tax Refund / Benefit @ 37.0% Tax rate (681,399)$             (163,589)$             (108,219)$             (68,060)$              (26,694)$              15,774$                62,285$                119,283$               176,404$             235,411$              (150,531)$             
Yield Net of Tax Benefit/ (Due) 3,621,150$           2,827,061$           2,843,974$           2,842,976$           2,867,571$           3,002,067$           3,452,176$            3,443,734$            3,428,649$          3,550,784$            4,433,998$           
Effective Tax Equivalent Yield 11.50% 8.97% 9.03% 9.03% 9.10% 9.53% 10.96% 10.93% 10.88% 11.27% 14.08%

Forecasted Statement of Cash Flows
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FORECASTED LENDER RESERVE ACCOUNT
Stub Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Year 8 Year 9 Year 10

Beginning Balance 107,200$              107,737$              108,277$              108,820$              109,366$              109,914$              110,465$               111,018$               111,575$             112,134$              112,696$              
Lender Reserve Contribution 26,802                 53,604                 53,604                 53,604                 53,604                 53,604                 53,604                  53,604                  53,604                53,604                  26,802                 
Capital Expenditures $200 per unit (26,802)                (53,604)                (53,604)                (53,604)                (53,604)                (53,604)                (53,604)                 (53,604)                 (53,604)               (53,604)                (26,802)                
Interest Income 0.50% 537                      540                      543                      545                      548                      551                      554                      556                       559                     562                      565                      
Ending Balance 107,737$              108,277$              108,820$              109,366$              109,914$              110,465$              111,018$               111,575$               112,134$             112,696$              113,261$              

FORECASTED SUPPLEMENTAL TRUST RESERVE ACCOUNT
Beginning Balance 650,000$              624,791$              587,620$              552,948$              523,477$              526,101$              569,042$               518,156$               480,449$             496,292$              512,214$              
Reserve Contribution -                          13,401                 16,081                 21,442                 53,604                 93,807                 -                          13,401                  67,005                67,005                  -                          
Upfront Capex -                          -                          -                          -                          -                          -                          -                          -                           -                         -                          -                          
Contribution to Lender Reserves (26,802)                (53,604)                (53,604)                (53,604)                (53,604)                (53,604)                (53,604)                 (53,604)                 (53,604)               (53,604)                (26,802)                
Interest Income 0.50% 1,593                   3,031                   2,851                   2,691                   2,624                   2,738                   2,718                    2,497                    2,442                  2,521                   2,500                   
Ending Balance 624,791$              587,620$              552,948$              523,477$              526,101$              569,042$              518,156$               480,449$               496,292$             512,214$              487,913$              

1 The difference between the Base Rent and the Additional Rent Breakpoint for the Property for a given month, if any, after taking into account any expenses of the Property, will inure to the benefit of the Master Tenant. 
Such amounts will not be available for distributions to the Trust or the Investors.
2 The Additional Rent will be estimated and paid on a monthly basis with year-end reconciliation.
3 Under the Master Lease, the Master Tenant will earn 10% of Effective Gross Revenue exceeding the Supplemental Rent Breakpoint, as provided in the Master Lease.
4 The Supplemental Rent will be estimated and paid on an annual basis with year-end reconciliation within 90 days of the end of the calendar year.
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Effective Cash-
on Cash Yield2

(1) Figure rounded and represents initial Trust purchase price, offering fees and expenses; excluding Lender Reserves and Supplemental Trust Reserves. 

Offering Overview
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Hypothetical Returns through Potential Hold Period *

(2) Effective cash-on-cash yield includes actual cash distribution yield plus the portion of principal pay-down in years 6-10 of the loan.

(3) Effective Taxable Equivalent Yield represents the yield required to achieve an equivalent after tax cash flow on an interest-bearing investment, which has no shelter from 
depreciation and would be taxed at a marginal tax rate of 37.0%. 

  *  There is no guarantee investors will receive distributions or a full return of capital.  See “Risk Factors” and “Master Lease” sections in the Memorandum.  
 Pursuant to the Master Lease, the projected cash flow is comprised of: (i) Additional Rent, if attained, of 5.05% per annum paid on a monthly basis;   
     and (ii) Supplemental Rent, if attained, paid on an annual basis.  The results shown may not occur, and your performance could vary significantly.

** Pursuant to the Master Lease, the projected cash flow is comprised of: (i) Additional Rent, if attained, of 5.05% per annum paid on a monthly basis; 
 and (ii) an amount equal to 90% of the amount by which annual gross revenues exceed the Supplemental Rent Breakpoint, paid on an annual basis. 
 Current cash flow is not indicative of future results.

Effective Start Date: July 2018

$100,000

$120,683

$69,900,683
 

$31,500,683

$38,400,000

54.69% Loan-to-Capitalization; 
10-Year Term;
4.46% Fixed Interest Rate

$255,650

Approx. 7-10 Years

5.05% annual rate; paid monthly 
(“Additional Rent”); and 90% 
of revenues above breakpoint; 
paid annually**

Highlights

Minimum Section 1031 Investment:
(0.31428% interest)

Assumed Debt (0.31428% interest):

Offering Purchase Price:
includes approx. $650,000 
in Supplemental Trust Reserves

Equity Amount:

Loan Amount:

Loan Terms: 

Purchase Price per Unit: 1

Projected Hold Period:

Current Cash Flow:

POOL AND FIRELPLACE

2018
6 MONTHS

2028
6 MONTHS

Hypothetical Illustration Provided Below
Please see Appendix I – Financial Forecast contained herein, including all risks and assumptions.
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BR Axis West, DST
CONFIDENTIAL PRIVATE PLACEMENT MEMORANDUM

Minimum Purchase: 0.31428% Interest ($100,000 of equity and $120,683 of estimated debt)

Maximum Offering Amount: $31,500,683 of equity

The Sponsor has not authorized any person to make any representations or furnish any information with respect to the 

Offering or the Interests, other than as set forth in this Memorandum or other documents or information the Sponsor 

or Bluerock may furnish to you upon request. This Memorandum constitutes an offer only to the person whose name 

appears in the appropriate space on the cover page. Furthermore, the delivery of this Memorandum to you will not 

constitute an offer, or solicitation of an offer, to purchase the Interests to anyone in any jurisdiction in which such an 

offer or solicitation is not authorized.
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Form of Electronic Consent and Electronic Delivery of Documents 

I agree that any time I click or have clicked on an “I Agree,” “I Consent” or other similarly worded button 
or entry field with my mouse, keystroke or other device, my agreement or consent is legally binding and 
enforceable against me and is the legal equivalent of my handwritten signature on an agreement that is 
printed on paper.  I agree to be bound by any affirmation, assent or agreement that I transmit, or have 
transmitted, to or through this website (the “Platform”) by computer or other electronic device, 
including internet, telephonic and wireless devices, including but not limited to any consent I give or 
have given to receive communications from [RealtyMogul, Co.] or any of its affiliates (“RealtyMogul”) 
solely through electronic transmission. 

I understand that, to the fullest extent permitted by law, any notices, disclosures, forms, privacy 
statements, reports or other communications, including any documents from the issuer concerning my 
investment (such as closing packages as well as remittance reports and distribution reports) any tax-
related information or documents to the extent provided below (collectively, “Communications”), 
regarding the investments available on the Platform, and my investment in any such investments, may 
be delivered by electronic means, such as by e-mail or through RealtyMogul.com [insert hyperlink].  I 
consent to electronic delivery of such Communications as described in the preceding sentence.  In so 
consenting, I acknowledge that e-mail messages are not secure and may contain computer viruses or 
other defects, may not be accurately replicated on other systems or may be intercepted, deleted or 
interfered with, with or without the knowledge of the sender or the intended recipient.  I also 
acknowledge that an e-mail from RealtyMogul may be accessed by recipients other than me and may be 
interfered with, may contain computer viruses or other defects and may not be successfully replicated 
on other systems.  I understand that RealtyMogul gives no warranties in relation to these matters. 

I consent to the delivery of tax documents (such as Internal Revenue Service (“IRS”) Form 1099-INT) 
through RealtyMogul.com [insert hyperlink].  I understand that I may withdraw this consent before my 
tax document is furnished.  In providing this consent, I also acknowledge that I have received 
RealtyMogul’s Information on the Electronic Delivery of Tax Documents, included below. 

I further understand and agree to each of the following: 

• As long as my consent remains in effect, RealtyMogul may provide all Communications to me 
electronically in lieu of providing paper Communications. 

• Hardware and software that I will need.  Electronic Communications may be provided to me via 
e-mail and/or the Platform.  In order to view and retain the Communications, my computer 
hardware and software must, at a minimum, be capable of accessing the Internet, with 
connectivity to an Internet Service Provider or any other capable communications medium, and 
with software capable of viewing and printing a *.pdf file created by Adobe Acrobat.  Further, I 
must have a personal e-mail address capable of sending and receiving e-mail messages to and 
from RealtyMogul.  To print the documents, I will need access to a printer compatible with my 
hardware and the required software. 

• If these software or hardware requirements change in the future, RealtyMogul will notify me 
through the Platform. 
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• To facilitate these services, I must provide RealtyMogul with my current e-mail address and 
update that information as necessary.  Unless otherwise required by law, I will be deemed to 
have received any electronic Communications that are sent to the most current e-mail address 
that I have provided to RealtyMogul. 

• RealtyMogul will not assume liability for non-receipt of notification of the availability of 
electronic Communications in the event my e-mail address on file is invalid, my e-mail or 
Internet service provider filters the notification as “spam” or “junk mail,” there is a malfunction 
in my computer, browser, Internet service and/or software, or for any other reasons beyond the 
control of RealtyMogul. 

• I may withdraw my consent to receive Communications in electronic form by calling 
RealtyMogul at [(877) 977-2776].  If I withdraw my consent to receive Communications in 
electronic form, RealtyMogul may, at its option and in its sole discretion, (A) terminate my 
account with RealtyMogul that was created through the Platform (“My Account”), (B) restrict or 
limit the actions I may take through or with respect to My Account, including, but not limited to, 
restricting my ability to purchase RealtyMogul investment through My Account, and (C) charge 
me a fee of $5 for each paper copy of each Communication that would have been provided to 
me electronically if I had not withdrawn my consent.  Any withdrawal of my consent to receive 
electronic Communications will not affect or impact in any way the terms of this Agreement or 
my agreement to the Terms of Use Agreement for the Platform. 

 
Information on Electronic Delivery of Tax Documents 

These provisions relate to my consent above to RealtyMogul’s provision of tax documents to me 
electronically.  Prior to furnishing the tax documents electronically, the IRS requires that RealtyMogul 
provide each investor with the following information: 

• If I do not consent to receive the tax document electronically, a paper copy will be provided. 
• My consent continues for every tax year until I withdraw my consent. 
• I may log into My Account at RealtyMogul.com [insert hyperlink] to access and print my tax 

documents.  I may need Adobe Acrobat Reader to open the document and a device connected 
to my computer that can print.  In the event a tax document is too large to open in the browser, 
I will be prompted by a dialog box to save the file to a location on my computer and open it 
using Acrobat Reader. 

• To withdraw consent, I may call RealtyMogul at [(877) 977-2776] to request to withdraw my 
consent. 

• If My Account is closed, my request for electronic delivery of tax documents will automatically 
terminate, and I will receive a paper copy of my tax documents by mail at the address that I 
have provided to RealtyMogul. 

• I may update my contact information by calling RealtyMogul at [(877) 977-2776]. 
• My tax documents are maintained for 10 years on RealtyMogul.com [insert hyperlink] in case I 

ever need to access them again. 
 
I confirm that I have read and understand the information above. 
 
____________________ 
 



Investments in Delaware Statutory Trusts (DSTs) involve a high degree of risk, including the following: 
 

• Various risks are inherent in owning, financing, operating, leasing and selling real estate 
generally 

• Investors have no voting rights with respect to the management or operation or sale of the Trust 
and the Property 

• The Property is subject to a Master Lease to an affiliate of the Sponsor whose only assets and 
source of revenues will be the underlying properties and a promissory note from the Sponsor, 
which may or may not be funded and may or may not be adequate to meet any cash shortfalls.  
As a result, the Trust may not be able to meet its obligations as they come due. 

• Under the Master Lease, the Master Tenant has limited rights to defer a portion of the rental 
payments due to investors if property revenues are insufficient to meet expenses and there is a 
shortfall. 

• There are various conflicts of interest among the Sponsor, the Trustees, the Signatory Trustees, 
the Master Tenant, the Property Managers, and others engagement in the management and 
operation of the Property, one or more of whom may be affiliated with the others 

• The purchase price for interests in the Trust may exceed the value of the Property at the time of 
purchase 

• There is no assurance that investors will realize any return on their investment, or that the 
investors will not lose their entire investment and encounter adverse tax consequences as well 

• No public market exists for the interests being sold, and it is highly unlikely that any such market 
will ever develop 

• The Property is subject to a mortgage of limited term that will require the Trust to roll-up into a 
limited liability company in order to permit it to make a large balloon payment at maturity or to 
sell the Property.   

• IRS rulings state that no further equity may be contributed, existing financing cannot be 
renegotiated or additional funds borrowed, except under certain extraordinary circumstances. 
There is a risk of substantial or total loss if the Property cannot be sold prior to loan maturity or 
if events or circumstances occur where an infusion of additional capital is necessitated. 

• Although it is intended that interests will be acquired on a tax-free basis under Code Section 
1031, it is possible under some circumstances that such a transaction could result in taxable 
gain. 

• Sponsor may elect at any time to take an action which would have the effect of invalidating the 
DST and losing the tax deferral status. 

• At time of dissolution or liquidation of the Trust or any attempt to sell the Property, there can be 
no assurance that suitable property will be available so as to permit a tax-free or tax-deferred 
transaction which would avoid incurring substantial federal and state income taxes as a result of 
a sale or foreclosure. 

 
 
I confirm that I have read and understand the information above. 
 
____________________ 


	SUMMARY OF THE OFFERING
	FREQUENTLY ASKED QUESTIONS
	RISK FACTORS
	ESTIMATED USE OF PROCEEDS
	COMPENSATION AND FEES
	THE PROPERTY
	Zoning

	BUSINESS PLAN
	Market Outlook
	Demographic Analysis
	Housing, Population and Household Formation


	ACQUISITION AND CONTRIBUTION OF THE PROPERTY; FINANCING TERMS
	THE MANAGER
	PRIOR PERFORMANCE OF SPONSOR AND ITS AFFILIATES
	CONFLICTS OF INTEREST
	SUMMARY OF MASTER LEASE
	SUMMARY OF THE TRUST AGREEMENT
	SUMMARY OF PROPERTY MANAGEMENT AGREEMENT
	SUMMARY OF THE PURCHASE AGREEMENT
	FEDERAL INCOME TAX CONSEQUENCES
	PLAN OF DISTRIBUTION
	WHO MAY INVEST
	METHOD OF PURCHASE
	LITIGATION
	OTHER DOCUMENTS
	REPORTS
	BR Axis West DST - A&R Trust Agreement - Final.pdf
	AMENDED AND RESTATED TRUST AGREEMENT
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	Article 1  DEFINITIONS AND INTERPRETATION
	Section 1.1 Definitions.  Capitalized terms used in this Trust Agreement shall have the meanings as set forth below. Capitalized terms not otherwise defined have the meanings set forth in the Loan Agreement.
	Section 2.1 Organizational Matters.
	Section 2.2 Declaration of Trust and Statement of Intent.
	Section 2.3 Purposes.  The purposes of the Trust are, and the Trust has all requisite power, authority and authorization to engage in, the following activities:  (i) to acquire the Real Estate and enter into, execute, deliver and perform the Leases an...

	ARTICLE 3 PROVISIONS RELATING TO THE LOAN AND TAX TREATMENT
	Section 3.1 Article 3 Supersedes All Other Provisions of this Trust Agreement.  This Article 3 contains certain provisions required by the Lender in connection with the Loan, required by the Bridge Lender in connection with the Bridge Loan or intended...
	Section 3.2 Provisions Relating to Loan.
	(a) This Section 3.2 is intended to qualify the Trust as a “single purpose entity” for purposes of the Loan.  So long as the Loan remains outstanding, the provisions of this Section 3.2 shall be in full force and effect.  The terms of this Trust Agree...
	(b) Until the Loan is paid in full, the Trust must remain a Single Purpose Entity.  A “Single Purpose Entity” means with respect to the Trust, a Delaware statutory trust or, following a Transfer Distribution, a limited liability company, which at all ...
	(1) shall not own or lease any real property, personal property, or assets other than the Trust Estate;
	(2) shall not own, operate, or participate in any business other than the leasing, ownership, management, operation, and maintenance of the Trust Estate;
	(3) shall not have any material financial obligation under or secured by any indenture, mortgage, deed of trust, deed to secure debt, loan agreement, or other agreement or instrument to which the Trust is a party, or by which the Trust is otherwise bo...
	(4) shall maintain its financial statements, accounting records, and other partnership, real estate investment trust, limited liability company, or corporate documents, as the case may be, separate from those of any other Person (unless the Trust’s as...
	(5) shall not commingle its assets or funds with those of any other Person, unless such assets or funds can easily be segregated and identified in the ordinary course of business from those of any other Person;
	(6) shall be adequately capitalized in light of its contemplated business operations;
	(7) shall not assume, guarantee, or pledge its assets to secure the liabilities or obligations of any other Person (except in connection with the Loan or other mortgage loans that have been paid in full or collaterally assigned to Lender, including in...
	(8) shall not make loans or advances to any other Person; and
	(9) shall not enter into and shall not be a party to, any transaction with any Affiliate except in the ordinary course of business and on terms which are no more favorable to any such Affiliate than would be obtained in a comparable arm’s length trans...

	(c) Notwithstanding anything to the contrary in this Trust Agreement, no transfer of a Beneficial Interest will be permitted under the Financing Documents, unless the provisions of this Section 3.2 are satisfied at all times prior to the transfer.
	(d) No bankruptcy, reorganization arrangement, insolvency or liquidation proceeding, or other proceedings under any similar law, shall be instituted or joined in by the Trust without the consent of the Trustee and the Manager.

	Section 3.3 Provisions Relating to Tax Treatment.
	(1) sell, transfer or exchange the Real Estate except as required under Article 9;
	(2) reinvest any monies of the Trust, except to make modifications or repairs to the Real Estate permitted hereunder or in accordance with Section 7.2;
	(3) renegotiate the terms of the Loan or enter into new financing;
	(4) renegotiate the Master Lease or enter into new leases (other than the original Master Lease entered into in connection with the acquisition of the Real Estate), except in the case of the Master Tenant’s bankruptcy or insolvency;
	(5) make modifications to the Real Estate (other than minor non-structural modifications) unless required by law;
	(6) accept any capital from a Beneficial Owner (other than capital from an Investor that will be (i) used to pay expenses of the offer and sale of the Class 1 Beneficial Interests, (ii) used to fund Reserves, or (iii) distributed to the Depositor and ...
	(7) take any other action which would in the reasoned opinion of tax counsel to the Trust should cause the Trust to be treated as a business entity for federal income tax purposes if the effect would be that such action or actions would constitute a p...

	The Trust shall hold the Trust Estate for investment purposes and only lease the Real Estate to the Master Tenant.  The activities of the Trust with respect to the Trust Estate shall be limited to the activities which are customary services in connect...
	For Federal income tax purposes, after issuance of the Conversion Notice, the Trust is intended to be and shall constitute an investment trust pursuant to Regulations Section 301.7701-4(c) and a “grantor trust” under Subpart E of Part 1, Subchapter J ...

	ARTICLE 4 CONCERNING THE TRUSTEE
	Section 4.1 Power and Authority.  The Trustee shall have the power and authority, and is hereby authorized and empowered, to (i) accept legal process served on the Trust in the State of Delaware, and (ii) execute any certificates that are required to ...
	Section 4.2 Trustee May Request Direction.  If at any time the Trustee determines that it requires or desires guidance regarding the application of any provision of this Trust Agreement or any other document, or regarding action that must or may be ta...
	Section 4.3 Trustee’s Capacity.  In accepting the trust hereby created, DTC acts solely as Trustee hereunder and not in its individual capacity, and all Persons having any claim against the Trustee by reason of the transactions contemplated by this Tr...
	Section 4.4 Duties.  None of the Trustee or any successor trustee shall have any duty or obligation under or in connection with this Trust Agreement, the Trust, or any transaction or document contemplated hereby, except as expressly provided by the te...
	Section 4.5 Indemnification.  The Beneficial Owners and the Trust, jointly and severally, hereby agree to: (i) reimburse the Person serving as Trustee and/or any successor Trustee for all reasonable expenses (including reasonable fees and expenses of ...
	Section 4.6 Removal; Resignation; Succession.  The Trustee may resign at any time by giving at least 60 days’ prior written notice to the Manager.  The Manager may at any time remove the Trustee for cause by written notice to the Trustee.  Cause shall...
	Section 4.7 Fees and Expenses.  The Trustee shall receive as compensation for its services hereunder such fees as have been separately agreed upon between Depositor and the Trustee.  The Trustee shall not have any obligation by virtue of this Trust Ag...

	ARTICLE 5 CONCERNING THE MANAGER
	Section 5.1 Power and Authority.  The investment activities and affairs of the Trust shall be managed exclusively by or under the direction of the Manager.  The Manager shall have the power and authority, and is hereby authorized and empowered, to man...
	Section 5.2 Manager’s Capacity.  The Manager acts solely as an agent of the Trust and not in its individual capacity, and all Persons having any claim against the Manager by reason of the transactions contemplated by this Trust Agreement, the Transact...
	Section 5.3 Duties.
	(1) receiving the contribution of the Purchase Contract, acquiring the Real Estate subject to the Leases and entering into the Master Lease and the Loan;
	(2) complying with the terms of the Financing Documents;
	(3) collecting rents and making distributions in accordance with Article 7;
	(4) entering into any agreement for purposes of completing tax-free exchanges of real property with a Qualified Intermediary as defined in Section 1031 of the Code;
	(5) notifying the relevant parties of any default by them under the Transaction Documents; and
	(6) solely to the extent necessitated by the bankruptcy or insolvency of the Master Tenant or any other tenant of the Real Estate, if the Trust has not terminated under Section 9.2, entering into a new lease with respect to the Real Estate or renegoti...

	Section 5.4 Indemnification.  The Class 1 Beneficial Owners and the Trust, jointly and severally, hereby agree to (i) reimburse the Manager for all reasonable expenses (including reasonable fees and expenses of counsel and other professionals), incurr...
	Section 5.5 Fees and Expenses.  The Manager shall receive no compensation for its services as Manager.  The Manager shall not have any obligation by virtue of this Trust Agreement to spend any of its own funds, or to take any action that could result ...
	Section 5.6 Sale of Trust Estate by Manager Is Binding.  Any sale or other conveyance of the Trust Estate or any part thereof by the Manager made for and on behalf of the Trust pursuant to the terms of this Trust Agreement shall bind the Trust and the...
	Section 5.7 Removal/ Resignation; Succession.  The Manager may resign at any time by giving at least 30 days’ prior written notice to the Trustee.  The Trustee may (i) at all times prior to the payment in full of the Loan, upon the prior written conse...

	ARTICLE 6 BENEFICIAL INTERESTS
	Section 6.1 Issuance of Class 1 and Class 2 Beneficial Ownership Certificates.
	Section 6.2 Ownership Records.  The Manager shall at all times be the Person at whose office a Beneficial Ownership Certificate may be presented or surrendered for registration of transfer or for exchange and where notices and demands to or upon the T...
	Section 6.3 Mutilated, Destroyed, Lost or Stolen Beneficial Ownership Certificates.  If any Beneficial Ownership Certificate shall become mutilated, destroyed, lost or stolen, the Trust shall, upon the written request of the holder of any Beneficial O...
	Section 6.4 Restrictions on Transfer.  (a) Subject to compliance with applicable securities laws, this Section 6.4, Section 6.5 and Section 6.6 of this Trust Agreement, all or any portion of the Beneficial Interest of any Beneficial Owner may be assig...
	Section 6.5 Conditions to Admission of New Beneficial Owners.  Any assignee or transferee of a Class 1 Beneficial Owner shall become a Class 1 Beneficial Owner only upon such assignee’s or transferee’s written acceptance and adoption of this Trust Agr...
	Section 6.6 Limit on Number of Beneficial Owners.  Notwithstanding anything to the contrary in this Trust Agreement, there shall be no limitation on the number of Beneficial Owners.
	Section 6.7 Representations and Acknowledgements of Beneficial Owners.  Each Beneficial Owner hereby represents and warrants that it (i) is not acquiring its Beneficial Interest with a view to any distribution thereof in a transaction that would viola...
	Section 6.8 Status of Relationship.  This Trust Agreement shall not be interpreted to impose a partnership or joint venture relationship on the Beneficial Owners either at law or in equity.  Accordingly, no Beneficial Owner shall have any liability fo...
	Section 6.9 No Legal Title to Trust Estate.  The Beneficial Owners shall not have legal title to the Trust Estate.  The death, incapacity, dissolution, termination, or bankruptcy of any Beneficial Owner, Manager or Trustee shall not result in the term...
	Section 6.10 In-Kind Distributions.  Except as expressly provided in Section 9.2, no Beneficial Owner (i) has an interest in specific Trust property or (ii) shall have any right to demand and receive from the Trust an in-kind distribution of the Trust...
	Section 6.11 Rights and Powers of Class 2 Beneficial Owner Prior to Conversion Notice.  Prior to the issuance of the Conversion Notice, the Class 2 Beneficial Owner shall have the right and power, at its sole discretion (but subject to the restriction...
	Section 6.12 Issuance of Conversion Notice.  The Class 2 Beneficial Owner may, at any time in its sole discretion, issue the Conversion Notice to the Trustee and the Manager.  Upon issuance of the Conversion Notice, the Class 2 Beneficial Owner shall ...
	Section 6.13 Rights and Powers of Class 1 Beneficial Owners.  The Class 1 Beneficial Owners shall only have the right to receive distributions from the Trust as a result of the operations or sale of the Real Estate.  The Class 1 Beneficial Owners shal...

	ARTICLE 7 DISTRIBUTIONS AND REPORTS
	Section 7.1 Payments From Trust Estate Only.  All payments to be made by the Manager under this Trust Agreement shall be from the Trust Estate.
	Section 7.2 Distributions in General.  The Manager shall distribute all available cash to the Beneficial Owners in accordance with their Percentage Shares on a monthly basis, but only after (i) paying or reimbursing the Trustee and then the Manager, r...
	Section 7.3 Distribution Upon Dissolution.  In the event of the Trust’s dissolution in accordance with Article 9 hereof, all of the Trust Estate as may then exist after the winding up of its affairs in accordance with the Statutory Trust Act (includin...
	Section 7.4 Cash and other Accounts; Reports by the Manager.  The Manager shall be responsible for receiving all cash from the Master Tenant and placing such cash into one or more accounts as required under the distribution and investment obligations ...
	Section 7.5 Information.  Upon written demand of the Manager made by a Beneficial Owner, which written demand may not be made more than once per calendar quarter, a Beneficial Owner shall have the right to receive a copy of this Trust Agreement and th...

	ARTICLE 8 RELIANCE; REPRESENTATIONS; COVENANTS
	Section 8.1 Good Faith Reliance.  Neither the Trustee nor the Manager shall incur any liability to anyone in acting upon any signature, instrument, notice, resolution, request, consent, order, certificate, report, opinion, bond or other document or pa...
	Section 8.2 No Representations or Warranties as to Certain Matters.  NEITHER THE TRUSTEE NOR THE  MANAGER, EITHER WHEN ACTING HEREUNDER IN ITS CAPACITY AS TRUSTEE OR  MANAGER OR IN ITS INDIVIDUAL CAPACITY, MAKES OR SHALL BE DEEMED TO HAVE MADE ANY REP...
	Neither the Trustee nor the Manager makes any representation or warranty as to (i) the title, value, condition or operation of the Real Estate, and (ii) the validity or enforceability of Transaction Documents or as to the correctness of any statement ...

	ARTICLE 9 TERMINATION
	Section 9.1 Termination in General.  The Trust shall not have perpetual existence and instead shall be dissolved and wound up in accordance with Section 3808 of the Statutory Trust Act upon the first to occur of a Transfer Distribution or the sale of ...
	Section 9.2 Termination to Protect and Conserve Trust Estate.  Subject to the terms and conditions of the Financing Documents, upon the first to occur of (i) a sale of the Trust Estate pursuant to Section 9.3 or (ii) if the Conversion Notice has been ...
	Section 9.3 Sale of the Trust Estate.  Pursuant to Section 3806(b)(3) of the Statutory Trust Act, the Manager shall sell the Trust Estate upon its determination (in its sole discretion) that a sale of the Trust Estate is appropriate; provided, however...
	Section 9.4 Manager Fees.  The Manager shall receive a disposition fee from the Trust equal to 3.5% of the gross proceeds of any of the sale, exchange or other disposition of the Trust Estate (the “Disposition Fee”), from which Manager shall pay all s...
	Section 9.5 Loan Paid in Full.  If the Manager determines that the Loan, including all interest, principal and penalties, if any, has been paid in full and the Trust Estate has not been sold pursuant to Section 9.3 then the Manager shall provide writt...
	Section 9.6 Certificate of Cancellation.  Upon the completion of the dissolution and winding up of the Trust, the Certificate of Trust shall be cancelled by the Trustee, acting upon direction by the Manager and at the expense of the Trust, and the Tru...

	ARTICLE 10 MISCELLANEOUS
	Section 10.1 Limitations on Rights of Others; Third-Party Beneficiaries.  Nothing in this Trust Agreement, whether express or implied, shall give to any Person other than the Depositor, the Trustee, the Manager, the Beneficial Owners, and the Trust an...
	Section 10.2 Successors and Assigns.  All covenants and agreements contained herein shall be binding upon and inure to the benefit of the Depositor, the Trustee, the Manager, the Beneficial Owners, the Trust, and their successors and assigns, all as h...
	Section 10.3 Usage of Terms.  With respect to all terms in this Trust Agreement, the singular includes the plural and the plural includes the singular; words importing any gender include the other gender; references to “writing” include printing, typi...
	Section 10.4 Headings.  The headings of the various Articles and Sections herein are for convenience of reference only and shall not define or limit any of the terms or provisions hereof.
	Section 10.5 Amendments.  This Trust Agreement may be supplemented or amended by the Manager as determined solely by the Manager and will not require the consent of the Beneficial Owners; provided, however, that without the written consent of the Trus...
	Section 10.6 Notices.  All notices, consents, directions, approvals, instructions, requests and other communications required or permitted by the terms hereof shall be in writing, and given by (i) overnight courier, or (ii) hand delivery and shall be ...
	Section 10.7 Governing Law; Venue; Jury Trial Waiver.  This Trust Agreement shall be governed by and construed and enforced in accordance with the laws of the state of Delaware (without regard to conflict of law principles).  The laws of the state of ...
	Section 10.8 Counterparts.  This Trust Agreement may be signed in any number of counterparts, each of which shall be an original, with the same effect as if the signatures thereto and hereto were upon the same instrument.
	Section 10.9 Severability.  Any provision of this Trust Agreement that is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction only, be ineffective to the extent of such prohibition or unenforceability without invalidating th...
	Section 10.10 Signature of Beneficial Owners.  Each Investor will execute the Signature Page for Assignee or Transferee Beneficial Owners of BR Axis West, DST in substantially the form set forth in Exhibit E hereto (the “Signature Page”) in connection...

	[SIGNATURE PAGE FOLLOWS]
	EXHIBIT A
	REAL ESTATE
	EXHIBIT B-1
	FORM OF CLASS 1 BENEFICIAL OWNERSHIP CERTIFICATE
	BR AXIS WEST, DST
	CLASS 1 BENEFICIAL OWNERSHIP CERTIFICATE
	EXHIBIT B-2
	FORM OF CLASS 2 BENEFICIAL OWNERSHIP CERTIFICATE
	BR AXIS WEST, DST
	CLASS 2 BENEFICIAL OWNERSHIP CERTIFICATE
	EXHIBIT C
	CERTIFICATE OF TRUST OF BR AXIS WEST, DST
	(copy to be attached)
	EXHIBIT D
	EXHIBIT E
	AGREEMENT OF ASSIGNEE OR TRANSFEREE BENEFICIAL OWNER OF
	BR AXIS WEST, DST
	1.1 Acknowledges (i) that the Class 1 Beneficial Interest being acquired by the undersigned is (A) pursuant to the contract of sale or other written agreement attached hereto as Exhibit A and that there are no side letters or other undisclosed underst...
	1.2 Represents and warrants that the undersigned: (i) understands and is aware that there are substantial uncertainties regarding the treatment of the undersigned’s Class 1 Beneficial Interest as real estate for federal income tax purposes; (ii) fully...
	1.3 Acknowledges that the undersigned (i) has received from the undersigned’s transferor or assignor a courtesy copy of the private offering memorandum regarding the sale of the Class 1 Beneficial Interests by the Trust (together with any addendums or...
	1.4 Represents and warrants that the undersigned, in determining to acquire the Class 1 Beneficial Interest, has relied solely upon the advice of the undersigned’s legal counsel and accountants or other financial advisors with respect to the tax and o...
	1.5 Acknowledges that the Class 1 Beneficial Interest being acquired will be governed by the terms and conditions of the Trust Agreement, and under certain circumstances by the limited liability company operating agreement contemplated under Section 9...
	1.6 Represents and warrants that the undersigned either (i) is an accredited investor, or (ii) is acquiring the Class 1 Beneficial Interest in a fiduciary capacity for a person meeting such condition.
	1.7 Represents and warrants that the Class 1 Beneficial Interest being acquired will be acquired for the undersigned’s own account without a view to public distribution or resale and that the undersigned has no contract, undertaking, agreement or arra...
	1.8 Represents and warrants that the undersigned (i) can bear the economic risk of the purchase of the Class 1 Beneficial Interest including the total loss of the undersigned’s investment, (ii) has such knowledge and experience in business and financi...
	1.9 Understands that the Class 1 Beneficial Interest has not been registered under the Securities Act of 1933, as amended (the “Securities Act”), or the securities laws of any state and are subject to substantial restrictions on transfer as described ...
	1.10 Understands that a legend will be placed on the Class 1 Beneficial Ownership Certificate with respect to restrictions on distribution, transfer, resale, assignment or subdivision of the Class 1 Beneficial Interest imposed by applicable federal an...
	1.11 Agrees that the undersigned will not sell or otherwise transfer or dispose of any Class 1 Beneficial Interest or any portion thereof unless (i) such Class 1 Beneficial Interest is registered under the Securities Act and any applicable state secur...
	1.12 Agrees that the undersigned will not sell or transfer a Class 1 Beneficial Interest or any portion thereof to (i) an employee benefit plan within the meaning of Section 3(3) of ERISA that is subject to the fiduciary responsibility provisions of T...
	1.13 Understands that (i) the Trust has no obligation or intention to register any Class 1 Beneficial Interest for resale or transfer under the Securities Act or any state securities laws or to take any action (including the filing of reports or the p...
	1.14 Understands that no federal or state agency including the Securities and Exchange Commission, or the securities commission or authorities of any other state has approved or disapproved the Class 1 Beneficial Interests, passed upon or endorsed the...
	1.15 Represents, warrants and agrees that, if the undersigned is acquiring the Class 1 Beneficial Interest in a fiduciary capacity, (i) the above representations, warranties, agreements, acknowledgments and understandings shall be deemed to have been ...
	1.16 Acknowledges and agrees that counsel, including special tax counsel, to the Trust, the Depositor, the Manager and their Affiliates do not represent, and shall not be deemed under applicable codes of professional responsibility, to have represente...
	1.17 Agrees to indemnify, defend and hold harmless Bluerock Real Estate, L.L.C., Bluerock Real Estate Holdings, LLC, the Trust, Trustee, Depositor, and Manager, and each of their members, managers, shareholders, officers, directors, employees, consult...
	1.18 Represents and warrants that neither the undersigned nor any Affiliate of the undersigned (i) is a Sanctioned Person (defined below), (ii) has more than 15% of its assets in Sanctioned Countries (defined below), or (iii) derives more than 15% of ...
	1.19 Acknowledges that the Class 2 Beneficial Owner has certain rights under the Trust Agreement, as more particularly set forth in the Trust Agreement.
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	The representations, warranties, acknowledgments, understandings and indemnities of transferee or assignee set forth herein above shall survive the undersigned’s acquisition of the Class 1 Beneficial Interest.

	EXHIBIT F
	FORM OF LIMITED LIABILITY COMPANY AGREEMENT
	1. Organization.
	1.1 Limited Liability Company.  On or prior to the Transfer Date, the Manager shall file a Certificate of Formation with the office of the Secretary of State of Delaware in accordance with and pursuant to the Act to form the Company.
	1.2 Name and Place of Business.  The name of the Company shall be “BR Axis West Springing, LLC”, and its principal place of business shall be at c/o Bluerock Real Estate, L.L.C., 712 Fifth Avenue, 9th Floor New York, NY 10019.  The Manager may change ...
	1.3 Business and Purpose of the Company.  The nature of the business and the purposes to be conducted and promoted by the Company are to engage solely in the following activities:
	1.3.1 To own, hold, sell, assign, transfer, and otherwise deal with the Property.
	1.3.2 To exercise all powers enumerated in the Act if necessary or convenient to the conduct, promotion or attainment of the business or purposes otherwise set forth herein.
	1.3.3 Notwithstanding anything to the contrary set forth in paragraphs 1.3.1 and 1.3.2 above, since its formation and thereafter until the Loan is paid in full, the Company will continue to (i) be organized solely for the purpose of owning the Propert...

	1.4 Term.  The term of the Company shall terminate as provided in Section 14 of this Agreement; provided, however, that the Company may not be dissolved at any time during which the Loan remains outstanding with the Lender for the Property.
	1.5 Required Filings.  The Manager shall execute, acknowledge, file, record and/or publish such certificates and documents as may be required by this Agreement or by law in connection with the formation and operation of the Company.
	1.6 Registered Office and Registered Agent.  The Company’s initial registered office and initial registered agent shall be as provided in the Certificate of Formation.  The registered office and registered agent may be changed from time to time by the...
	1.7 Certain Transactions.  Any Member, or any Affiliate of a Member, or any shareholder, officer, director, employee, partner, member or any person owning an interest therein, may engage in or possess an interest in any other business or venture of an...

	2. Definitions.  Definitions for this Agreement are set forth on Exhibit A and are incorporated herein.
	3. Capitalization and Financing.
	3.1 Members’ Capital Contributions.
	3.1.1 Initial Member.  The Trust, as the Initial Member, shall contribute the Trust Estate to the Company in exchange for all of the authorized Units in the Company.  The Trust shall then distribute the Units to the Beneficial Owners in proportion to ...
	3.1.2 Units.  The Company is hereby authorized to initially issue ten thousand (10,000) Units and to admit the Beneficial Owners as Members of the Company.
	3.1.3 Liabilities of Members.  Except as specifically provided in this Agreement, neither the Manager nor any Member shall be required to make any additional contributions to the Company and no Manager or Member shall be liable for the debts, liabilit...

	3.2 Additional Voluntary Capital Contributions or Additional Units.  The Manager may determine, in its sole discretion, that Capital Expenditures are in the best interest of the Company.  The Manager may request the Members to make additional voluntar...
	3.3 Manager Loans.  Provided it does not violate or conflict with the Loan Documents, the Manager or its Affiliates may, but will have no obligation to, make loans to the Company to pay Company operating expenses if deemed necessary in Manager’s reaso...

	4. Allocation of Income and Loss.
	4.1 Allocation to the Manager and Members.  For each fiscal year, the income and loss of the Company shall be allocated to the Members in proportion to their Units.
	4.2 Allocation Among Units.  Except as otherwise provided in this Agreement, all Distributions and allocations made to the Units shall be in the ratio of the number of Units held by each such Member on the date of such allocation (which allocation dat...
	4.3 Allocation of Company Items.  Except as otherwise provided herein, whenever a proportionate part of income or loss is allocated to a Member, every item of income, gain, loss or deduction entering into the computation of such income or loss, and ev...
	4.4 Assignment.  In the event of the assignment of a Unit, the income and loss shall be apportioned as between the Member and his or her assignee based upon the number of months of their respective ownership during the year in which the assignment occ...
	4.5 Consent of Members.  The methods for allocating income and loss are hereby expressly consented to by each Member as a condition of becoming a Member.
	4.6 Withholding Obligations.
	4.6.1 If the Company is required (as determined in good faith by the Manager) to make a payment (“Tax Payment”) with respect to any Member to discharge any legal obligation on the part of the Company or the Manager to make payments to any governmental...
	4.6.2 If and to the extent the Company or the Manager is required to make any Tax Payment with respect to any Member, or elects to make payment on any loan described in Section 4.6.1 by offset to a Distribution to a Member, either (i) such Member’s pr...
	4.6.3 The Manager shall be entitled to hold back any Distribution to any Member to the extent the Manager believes in good faith that a Tax Payment will be required with respect to such Member in the future and the Manager believes that there will not...


	5. Distributions.
	5.1 Cash from Operations.  Except as provided in Section 5.2 and as otherwise provided in Section 14, Distributable Cash with respect to each calendar year shall be distributed to the Members in proportion to their Units.
	5.2 Restrictions.  The Company intends to make periodic distributions of substantially all cash determined by the Manager to be distributable, subject to the following: (i) Distributions may be restricted or suspended for periods when the Manager dete...

	6. Compensation to the Manager and its Affiliates.
	6.1 Fees and Compensation to the Manager and its Affiliates.  The Manager, its Affiliates, and Affiliates of officers of the Manager shall be entitled to receive an administrative fee and additional compensation for any additional service performed on...
	6.2 Company Expenses.
	6.2.1 Operating Expenses.  Subject to the limitations set forth in Section 6.2.2, the Company shall pay directly, or reimburse the Manager as the case may be, for all of the costs and expenses of the Company’s operations, including, without limitation...
	6.2.2 Manager Overhead.  Except as set forth in this Section 6, the Manager and its Affiliates shall not be reimbursed for overhead expenses incurred in connection with the Company, including but not limited to rent, depreciation, utilities, capital e...


	7. Authority and Responsibilities of the Manager.
	7.1 Management.  The Manager shall manage the business and affairs of the Company.  Except as otherwise set forth in this Agreement and the Certificate of Formation, and to the maximum extent permitted by law, the Manager shall have full and complete ...
	7.2 Number, Tenure and Qualifications.  The Company shall have one Manager, which shall be BR Axis West Springing Manager, LLC. The Manager shall remain the Manager until such Manager is removed, withdraws or resigns.
	7.3 Manager Authority.  The Manager shall have all authority, rights and powers conferred by law (subject only to Section 7.4 and Section 10 hereof and the Certificate of Formation) and those required or appropriate to the management of the Company’s ...
	7.3.1 Take all actions relating to the management of the Property;
	7.3.2 Hold, sell, exchange or otherwise dispose of the Property;
	7.3.3 Borrow money, and, if security is required therefor subject the Property to any security device, and to prepay, in whole or in part, refinance, increase, modify, consolidate, or extend any security device.  All of the foregoing shall be on such ...
	7.3.4 Enter into such contracts and agreements as the Manager determines to be reasonably necessary or appropriate in connection with the Company’s business and purpose (including contracts with Affiliates of the Manager), and any contract of insuranc...
	7.3.5 Employ persons, who may be Affiliates of the Manager, in the operation and management of the business of the Company;
	7.3.6 Prepare or cause to be prepared reports, statements, and other relevant information for distribution to the Members;
	7.3.7 Open accounts and deposits and maintain funds in the name of the Company in banks, savings and loan associations, “money market” mutual funds and other instruments as the Manager may deem in its discretion to be necessary or desirable;
	7.3.8 Cause the Company to make or revoke any of the elections referred to in the Code (the Manager shall have no obligation to make any such elections);
	7.3.9 Select as its accounting year a calendar or fiscal year as may be approved by the Internal Revenue Service (the Company initially intends to adopt the calendar year);
	7.3.10 Determine the appropriate accounting method or methods to be used by the Company;
	7.3.11 In addition to any amendments otherwise authorized herein, amend this Agreement without any action on the part of the Members by special or general power of attorney or otherwise to:
	(a) Add to the representations, duties, services or obligations of the Manager or its Affiliates, for the benefit of the Members;
	(b) Cure any ambiguity or mistake, correct or supplement any provision herein that may be inconsistent with any other provision herein, or make any other provision with respect to matters or questions arising under this Agreement that will not be inco...
	(c) Amend this Agreement to reflect the addition or substitution of Members;
	(d) Minimize the adverse impact of, or comply with, any final regulation of the United States Department of Labor, or other federal agency having jurisdiction, defining “plan assets” for ERISA purposes;
	(e) Reconstitute the Company under the laws of another state if beneficial;
	(f) Execute, acknowledge and deliver any and all instruments to effectuate the foregoing, including the execution, acknowledgment and delivery of any such instrument by the attorney-in-fact for the Manager under a special or limited power of attorney,...
	(g) Make any changes to this Agreement required by the Lender or any subsequent lender that may be required to obtain financing or any refinancing of the Loan so long as such changes are not adverse to the interests of the Members; and
	(h) Delete or add any provision to this Agreement required to be so deleted or added for the benefit of the members by the staff of the Securities and Exchange Commission or by a state “Blue Sky” Commissioner or similar official.

	7.3.12 Require in any Company contract that the Manager shall not have any personal liability, but that the person or entity contracting with the Company is to look solely to the Company and its assets for satisfaction;
	7.3.13 Lease personal property for use by the Company;
	7.3.14 Establish reserves from income in such amounts as the Manager may deem appropriate;
	7.3.15 Provided it does not violate or conflict with the Loan Documents, make secured or unsecured loans to the Company and receive interest at the rates set forth herein;
	7.3.16 Represent the Company and the Members as “partnership representative” within the meaning of the Code in discussions with the Internal Revenue Service regarding the tax treatment of items of Company income, loss, deduction or credit, or any othe...
	7.3.17 Redeem or repurchase Units on behalf of the Company;
	7.3.18 Hold an election for a successor Manager before the resignation, withdrawal, expulsion or dissolution of the Manager;
	7.3.19 Initiate, settle and defend legal actions on behalf of the Company;
	7.3.20 Admit itself as a Member, but only to the extent necessary to fulfill its duties as the manager of the Company and, in any event, without any Economic Interest;
	7.3.21 Enter into any transaction with any partnership, company or venture;
	7.3.22 Perform any and all other acts which the Manager is obligated to perform hereunder;
	7.3.23 Perform any and all other acts which the Manager is permitted to perform under the Act; and
	7.3.24 Execute, acknowledge and deliver any and all instruments to effectuate the foregoing and take all such actions in connection therewith as the Manager may deem necessary or appropriate.  The Manager may, on behalf and in the name of the Company,...

	7.4 Restrictions on Manager’s Authority.  Subject to the balance of the terms of this Agreement and the Certificate of Formation, neither the Manager nor any Affiliates shall have authority, without a Majority Vote of the Units, to:
	7.4.1 Enter into contracts with the Company that would bind the Company after the expulsion, withdrawal, Event of Insolvency, or other cessation to exist of the Manager, or to continue the business of the Company after the occurrence of such event;
	7.4.2 Use or permit any other person to use Company funds or assets in any manner except for the exclusive benefit of the Company;
	7.4.3 Alter the primary purpose of the Company;
	7.4.4 Sell or lease to the Company any real property in which the Manager or any Affiliate has any interest;
	7.4.5 Admit another person or entity as the Manager, except with the consent of the Members as provided in this Agreement;
	7.4.6 Reinvest Cash from Operations in any additional properties;
	7.4.7 Enter into any agreement imposing personal liability on any Member; or
	7.4.8 Commingle the Company funds with those of any other person or entity, except for (i) the temporary deposit of funds in a bank checking account for the sole purpose of making Distributions immediately thereafter to the Members and the Manager or ...

	7.5 Responsibilities of the Manager.  The Manager shall:
	7.5.1 Have a fiduciary responsibility for the safekeeping and use of all the funds of the Company (but Manager shall have no other fiduciary duties);
	7.5.2 Devote such of its time and business efforts to the business of the Company as it shall in its discretion, exercised in good faith, determine to be necessary to conduct the business of the Company for the benefit of the Company and the Members;
	7.5.3 File and publish all certificates, statements, or other instruments required by law for formation, qualification and operation of the Company and for the conduct of its business in all appropriate jurisdictions;
	7.5.4 Cause the Company to be protected by public liability, property damage and other insurance determined by the Manager in its discretion to be appropriate to the business of the Company; and
	7.5.5 At all times use its best efforts to meet applicable requirements for the Company to be taxed as a Company and not as an association taxable as a corporation.
	7.5.6 Exercise commercially reasonable efforts to pursue a follow-on syndication of the membership interests of BR Axis West Investment Co, LLC, if any, within a reasonable time after the Transfer Date.

	7.6 Administration of Company.  So long as it is the Manager and the provisions of this Agreement for compensation and reimbursement of expenses of the Manager are observed, the Manager shall have the responsibility of providing continuing administrat...
	7.7 Indemnification of Manager.
	7.7.1 The Manager, its shareholders, Affiliates, officers, directors, partners, manager, members, employees, agents and assigns, shall not be liable for, and shall be indemnified and held harmless (to the extent of the Company’s assets) from, any loss...
	7.7.2 Notwithstanding anything contained herein to the contrary, any indemnification of the Manager or any Member shall be fully subordinated to any obligations respecting the Property (including, without limitation, the Loan Documents which secure th...

	7.8 No Personal Liability for Return of Capital.  The Manager shall not be personally liable or responsible for the return or repayment of all or any portion of the Capital Contribution of any Member or any loan made by any Member to the Company, it b...
	7.9 Authority as to Third Persons.
	7.9.1 No third party dealing with the Company shall be required to investigate the authority of the Manager or secure the approval or confirmation by any Member of any act of the Manager in connection with the Company business.  No purchaser of any pr...
	7.9.2 The Manager shall have full authority to execute on behalf of the Company any and all agreements, contracts, conveyances, deeds, mortgages and other instruments, and the execution thereof by the Manager, executing on behalf of the Company, shall...
	7.9.3 The Manager shall have the right by separate instrument or document to authorize one or more individuals or entities to execute leases and lease-related documents on behalf of the Company and any leases and documents executed by such agent shall...


	8. [Intentionally Omitted].
	9. Rights, Authority And Voting Of The Members.
	9.1 Members are Not Agents.  Pursuant to Section 7 and the Certificate of Formation, the day-to-day management of the Company is vested solely in the Manager.  No Member, acting in the capacity of a Member, is an agent of the Company nor can any Membe...
	9.2 Voting Rights of Members.  Subject to the terms of the Loan Documents, Members who own Units shall be entitled to cast one vote for each Unit they own.  Except as otherwise specifically provided in this Agreement, and subject to receipt of the wri...
	9.2.1 Removal of the Manager as provided in Section 11.2 of this Agreement;
	9.2.2 Election of a successor Partnership Representative;
	9.2.3 Amendment of this Agreement (except as otherwise provided herein);
	9.2.4 Extension of the term of the Company as provided in Section 14.1.4 when there is a Dissolution Event; or
	9.2.5 Election of a successor Manager.

	9.3 Member Vote; Consent of Manager.  All matters upon which the Members may vote, except as otherwise provided in this Agreement, shall require a Majority Vote and, except for removal of the Manager as provided in Section 11.2, the consent of the Man...
	9.4 Meetings of the Members.  The Manager may at any time call for a meeting of the Members, or for a vote without a meeting, on matters on which the Members are entitled to vote, and shall call for such a meeting (but not a vote without a meeting) fo...
	9.4.1 Notice.  Except as provided by Section 9.4.5, written notice of each meeting shall be given to each Member entitled to vote, either personally or by mail or other means of written communication, charges prepaid, addressed to such Member at his o...
	9.4.2 Adjourned Meeting and Notice Thereof.  When a Members’ meeting is adjourned to another time or place, notice need not be given of the adjourned meeting if the time and place thereof are announced at the meeting at which the adjournment is taken....
	9.4.3 Quorum.  The presence in person or by proxy of the persons entitled to vote a majority of the Units shall constitute a quorum for the transaction of business.  The Members present at a duly called or held meeting at which a quorum is present may...
	9.4.4 Consent of Absentees.  The transactions of any meeting of Members, however called and noticed and wherever held, are as valid as though they occurred at a meeting duly held after regular call and notice, if a quorum is present either in person o...
	9.4.5 Action Without Meeting.  Except as otherwise provided in this Agreement, any action which may be taken at any meeting of the Members may be taken without a meeting if a consent in writing, setting forth the action so taken, shall be signed by Me...
	9.4.6 Record Dates.  For purposes of determining the Members entitled to notice of any meeting or to vote or entitled to receive any Distributions or to exercise any rights in respect of any other lawful matter, the Manager may fix in advance a record...
	(a) The record date for determining Members entitled to notice of or to vote at a meeting of Members shall be at the close of business on the business day next preceding the day on which notice is given or, if notice is waived, at the close of busines...
	(b) The record date for determining Members entitled to give consent to Company action in writing without a meeting shall be the day on which the first written consent is given;
	(c) The record date for determining Members for any other purpose shall be at the close of business on the day on which the Manager adopts it, or the sixtieth (60th) day before the date of the other action, whichever is later; and
	(d) A determination of Members of record entitled to notice of or to vote at a meeting of Members shall apply to any adjournment of the meeting unless the Manager, or the Members who requested the meeting, fix a new record date for the adjourned meeti...

	9.4.7 Proxies.  Every person entitled to vote or execute consents shall have the right to do so either in person or by one or more agents authorized by a written proxy executed by such person or his duly authorized agent and filed with the Manager.  N...
	9.4.8 Chairman of Meeting.  The Manager may select any person to preside as Chairman of any meeting of the Members, and if such person shall be absent from the meeting, or fail or be unable to preside, the Manager may name any other person in substitu...
	9.4.9 Inspectors of Election.  In advance of any meeting of Members, the Manager may appoint any persons other than nominees for Manager or other office as the inspector of election to act at the meeting and any adjournment thereof. If an inspector of...
	9.4.10 Record Date and Closing Company Books.  When a record date is fixed, only Members of record on that date are entitled to notice of and to vote at the meeting or to receive a Distribution, or allotment of rights, or to exercise the rights, as th...

	9.5 Rights of Members.  No Member shall have the right or power to: (i) withdraw or reduce his contribution to the capital of the Company, except as a result of the dissolution and termination of the Company or as otherwise provided in this Agreement ...
	9.6 Restrictions on the Member.  No Member shall:
	9.6.1 Disclose to any non-Member other than their lawyers, accountants or consultants and/or commercially exploit any of the Company’s business practices, trade secrets or any other information not generally known to the business community;
	9.6.2 Do any other act or deed with the intention of harming the business operations of the Company; or
	9.6.3 Do any act contrary to this Agreement.

	9.7 Return of Capital of Member.  In accordance with the Act, a Member may, under certain circumstances, be required to return to the Company, for the benefit of the Company’s creditors, amounts previously distributed to the Member.  If any court of c...

	10. Separateness Provisions.
	10.1 Lender Covenants.
	10.1.1 This Section 10.1 is adopted in order to comply with certain provisions required in order to qualify the Company as a “single purpose entity” as required under the Loan Documents.
	10.1.2 [Intentionally Omitted].
	10.1.3 Until the Loan is paid in full, the Company must remain a Single Purpose Entity.  A “Single Purpose Entity” means with respect to the Company, a limited liability company, which at all times since its formation and thereafter:
	(a) shall not own or lease any real property, personal property, or assets other than the Property;
	(b) shall not own, operate, or participate in any business other than the leasing, ownership, management, operation, and maintenance of the Property;
	(c) shall not have any material financial obligation under or secured by any indenture, mortgage, deed of trust, deed to secure debt, loan agreement, or other agreement or instrument to which the Company is a party, or by which the Company is otherwis...
	(d) shall maintain its financial statements, accounting records, and other partnership, real estate investment trust, limited liability company, or corporate documents, as the case may be, separate from those of any other Person (unless the Company’s ...
	(e) shall not commingle its assets or funds with those of any other Person, unless such assets or funds can easily be segregated and identified in the ordinary course of business from those of any other Person;
	(f) shall be adequately capitalized in light of its contemplated business operations;
	(g) shall not assume, guarantee, or pledge its assets to secure the liabilities or obligations of any other Person (except in connection with the Loan or other mortgage loans that have been paid in full or collaterally assigned to Lender, including in...
	(h) shall not make loans or advances to any other Person; and
	(i) shall not enter into and shall not be a party to, any transaction with any Affiliate except in the ordinary course of business and on terms which are no more favorable to any such Affiliate than would be obtained in a comparable arm’s length trans...

	10.1.4 Notwithstanding anything to the contrary in this Agreement, no transfer of a Unit will be permitted under the Loan Documents, unless the provisions of this Section 10 are satisfied at all times.


	11. Resignation, Withdrawal or Removal of the Manager .
	11.1 Resignation or Withdrawal of the Manager.  Subject to Section 12 hereof, the Manager shall not resign or withdraw as the Manager or do any act that would require its resignation or withdrawal without a Majority Vote.  So long as any Loan is outst...
	11.2 Removal.  Subject to the terms of the Loan Documents, the Manager may be removed by a Majority Vote for “cause”.  For purposes of this Section 11.2, “cause” shall be deemed to exist (i) if the Manager has engaged in fraud or gross negligence and ...
	11.3 Manager’s Fees.  Upon the removal of the Manager pursuant to Section 11.2 or its withdrawal with the approval of a Majority Vote, such Manager shall be paid all of its earned but unpaid fees and other compensation remaining to be paid under this ...

	12. Assignment of Units.
	12.1 Permitted Assignments.  Subject to the terms and conditions of the Loan Documents, a Member may only sell, assign, hypothecate, encumber or otherwise transfer all or any part of his or her interest in the Company if the following requirements are...
	12.1.1 The Manager consents in its sole and absolute discretion in writing to the transfer;
	12.1.2 No Member shall transfer, assign or convey or offer to transfer, assign or convey all or any portion of a Unit to any person who does not possess the financial qualifications required of all persons who become Members, as described in the Memor...
	12.1.3 No Member shall have the right to transfer any Unit to any minor or to any person who, for any reason, lacks the capacity to contract for himself or herself under applicable law.  Such limitations shall not, however, restrict the right of any M...
	12.1.4 The Manager, with advice of counsel, must determine that such transfer will not jeopardize the applicability of the exemptions from the registration requirements under the Securities Act of 1933, as amended, and registration or qualification un...
	12.1.5 The Manager, with advice of counsel, must determine that, despite such transfer, Units will not be deemed traded on an established securities market or “readily tradable on a secondary market (or the substantial equivalent thereof)” under Secti...
	12.1.6 Any such transfer shall be by a written instrument of assignment, the terms of which are not in contravention of any of the provisions of this Agreement, and which has been duly executed by the assignor of such Units and accepted by the Manager...
	12.1.7 A transfer fee shall be paid by the transferring Member in such amount as may be required by the Manager and/or Lender to cover all reasonable expenses, including attorneys’ fees, connected with such assignment;
	12.1.8 The transfer will not result in qualified benefit plans owning twenty-five percent (25%) or more of the Units; and
	12.1.9 The transfer will not violate any of the terms of the Loan Documents, including any requirement for Lender approval of the transfer.

	12.2 Right of First Refusal.  Notwithstanding Section 12.1 above, before any Member may transfer all or any portion of its Units, such Selling Member shall provide the Manager written notice of the Third-Party Offer pertaining to such Units, together ...
	12.3 Records of Ownership.  The Manager shall keep Records of Ownership, which shall include records of the transfer and exchange of Units.  Notwithstanding any provision of this Agreement to the contrary, transfer of a Unit, or of any right, title or...
	12.4 Substituted Member.
	12.4.1 Conditions to be Satisfied.  Subject to the terms of the Loan Documents, no person shall have the right to become a Substituted Member unless the Manager shall consent thereto in accordance with Section 12.2.2 and all of the following condition...
	(a) A duly executed and acknowledged written instrument of assignment shall have been filed with the Company, which instrument shall specify the number of Units being assigned and set forth the intention of the assignor that the assignee succeed to th...
	(b) The assignor and assignee shall have executed, acknowledged and delivered such other instruments as the Manager may deem necessary or desirable to effect such substitution, which may include an opinion of counsel regarding the effect and legality ...
	(c) A transfer fee sufficient to cover all reasonable expenses connected with such substitution shall have been paid to the Company.

	12.4.2 Consent of Manager.  The consent of the Manager shall be required to admit a person as a Substituted Member.  The granting or withholding of such consent shall be within the sole and absolute discretion of the Manager.
	12.4.3 Consent of Member.  By executing or adopting this Agreement, each Member hereby consents to the admission of additional or Substituted Members upon consent of the Manager and in compliance with this Agreement.

	12.5 Assignment of 50% or More of Units.  No assignment of any Units may be made if the Units to be assigned, when added to the total of all other Units assigned within the thirteen (13) immediately preceding months, would, in the advice of counsel fo...
	12.6 Transfer Subject to Law.  No assignment, sale, transfer, exchange or other disposition of any Units may be made except in compliance with the applicable governmental laws and regulations, including state and federal securities laws.
	12.7 Termination of Limited Liability Company Interest.  Upon the transfer of a Unit in violation of this Agreement, or the occurrence of a Member Dissolution that does not result in the dissolution of the Company, the Limited Liability Company Intere...

	13. Books, Records, Accounting and Reports.
	13.1 Records, Audits and Reports.  The Company shall maintain at its principal office the Company’s records and accounts of all operations and expenditures of the Company including the following:
	13.1.1 A current list in alphabetical order of the full name and last known business or resident address of each Member and Manager, together with the number of Units owned by each Member;
	13.1.2 A copy of the Certificate of Formation and all amendments thereto, together with any powers of attorney pursuant to which the Certificate of Formation or any amendments thereto were executed;
	13.1.3 Copies of the Company’s federal, state, and local income tax or information returns and reports, if any, for the six (6) most recent taxable years;
	13.1.4 Copies of this Agreement and any amendments thereto together with any powers of attorney pursuant to which any written accounting or any amendments thereto were executed;
	13.1.5 Copies of any financial statements of the Company, if any, for the six (6) most recent years; and
	13.1.6 The Company’s books and records as they relate to the internal affairs of the Company for at least the current and past four (4) fiscal years.

	13.2 Delivery to Members.
	13.2.1 Each Member and each Member’s representative designated in writing have the right, upon reasonable written request for purposes related to the interest of that person as a Member, which purposes are set forth in the written request, to receive ...
	13.2.2 Other than as expressly provided in this Agreement, no Member shall have any right to information, reports or records of the Company or with respect to any Member or the Manager.  Without limiting the foregoing, no Member shall have the right u...

	13.3 Annual Report.  The Manager will cause the Company, at the Company’s expense, to prepare an annual report containing a year-end balance sheet, income statement and a statement of changes in financial position.  Copies of such statements shall be ...
	13.4 Tax Information.  The Manager shall cause the Company, at the Company’s expense, to prepare and timely file income tax returns for the Company with the appropriate authorities, and shall cause all Company information necessary in the preparation ...

	14. Termination and Dissolution of the Company.
	14.1 Termination of Company.  Subject to the limitations contained in Section 1.4 and Section 10 of this Agreement and to the Certificate of Formation, the Company shall be dissolved, shall terminate and its assets shall be disposed of, and its affair...
	14.1.1  Upon the happening of any event of dissolution specified in the Certificate of Formation;
	14.1.2  A determination by the Manager to terminate the Company;
	14.1.3  The sale of the Contributed Property, held by the Company, or the receipt of the final payment on any seller financing provided by the Company on the sale of the Contributed Property, if later; or
	14.1.4  The occurrence of a Dissolution Event unless the business of the Company is continued by a Majority Vote of the remaining Members within ninety (90) days following the occurrence of the event, which shall be mandatory at the times any amounts ...

	14.2 Certificate of Cancellation.  As soon as possible following the completion of the winding up of the Company, the Manager who has not wrongfully dissolved the Company or, if none, the Members, shall execute and file a Certificate of Cancellation i...
	14.3 Liquidation of Assets.  Upon a dissolution and termination of the Company, the Manager (or in case there is no Manager, the Members or person designated by a Majority Vote) shall take full account of the Company assets and liabilities, shall liqu...
	14.3.1  To the payment of creditors of the Company, including the Lender, other than Members who are creditors, but excluding secured creditors whose obligations will be assumed or otherwise transferred on liquidation of Company assets, and then to th...
	14.3.2  To the setting up of any reserves as required by law for any liabilities or obligations of the Company; provided, however, that said reserves shall be deposited with a bank or trust company in escrow with interest for the purpose of disbursing...
	14.3.3  To the Members in proportion to their Units.

	14.4 Distributions Upon Dissolution.  Each Member shall look solely to the assets of the Company for all Distributions, and shall have no recourse therefor (upon dissolution or otherwise) against any Manager or any Member.
	14.5 Limitation on Distributions.  Notwithstanding any other provision in this Agreement, the Company shall make no distribution that would violate the Act, the Loan Documents or other applicable law.
	14.6 Waiver of Dissolution and Termination.  Notwithstanding anything to the contrary contained in this Agreement, the Company and its Members, to the fullest extent permitted by law, hereby waive their right to dissolve or terminate (and waive their ...

	15. Special and Limited Power of Attorney.
	15.1 Power of Attorney.  The Manager shall at all times during the term of the Company have a special and limited power of attorney as the attorney-in-fact for each Member, with power and authority to act in the name and on behalf of each such Member ...
	15.1.1  This Agreement, as well as any amendments to the foregoing which, under the laws of the State of Delaware or the laws of any other state, are required to be filed or which the Manager shall deem it advisable to file;
	15.1.2  Any other instrument or document that may be required to be filed by the Company under the laws of any state or by any governmental agency or which the Manager shall deem it advisable to file;
	15.1.3  Any instrument or document that may be required to effect the continuation of the Company, the admission of Substituted Members, or the dissolution and termination of the Company (provided such continuation, admission or dissolution and termin...
	15.1.4  Any instrument of conveyance or encumbrance with respect to the Contributed Property;
	15.1.5  This Agreement or any other instrument or document to include any special purpose entity or bankruptcy remote entity requirement imposed by the Lender; and
	15.1.6  Any and all other instruments as the Manager may deem necessary or desirable to effect the purposes of this Agreement and carry out fully its provisions, including, but not limited to, those in Sections 7 and 17.

	15.2 Provision of Power of Attorney.  The special and limited power of attorney of the Manager:
	15.2.1  Is a special power of attorney coupled with the interest of the Manager in the Company, and its assets, is irrevocable, shall survive the death, incapacity, termination or dissolution of the granting Member, and is limited to those matters her...
	15.2.2  May be exercised by the Manager by and through one or more of the officers of the Manager, for each of the Members by the signature of the Manager acting as attorney-in-fact for the Members, together with a list of all Members executing such i...
	15.2.3  Shall survive an assignment by a Member of all or any portion of his or her Units except that, where the assignee of the Units owned by the Member has been approved by the Manager for admission to the Company as a Substituted Member, the speci...

	15.3 Notice to Members.  The Manager shall promptly furnish to a Member a copy of any amendment to this Agreement executed by the Manager pursuant to a power of attorney from the Member.

	16. Relationship of this Agreement to the Act.  Many of the terms of this Agreement are intended to alter or extend provisions of the Act as they may apply to the Company or the Members.  Any failure of this Agreement to mention or specify the relatio...
	17. Amendment of Agreement.
	17.1 Admission of Member.  Amendments to this Agreement for the admission of any Member or Substituted Member shall not, if in accordance with the terms of this Agreement and the Loan Documents, require the consent of any Member.
	17.2 Amendments with Consent of Members.  Subject to the terms of Section 10.1 and the Certificate of Formation, in addition to any amendments otherwise authorized herein, this Agreement may be amended by the Manager with a Majority Vote of the Units;...
	17.3 Amendments Without Consent of the Members.  Subject to the terms of Section 10.1 and the Certificate of Formation, in addition to any amendment to this Agreement authorized pursuant to Section 7.3.11 or otherwise authorized herein, the Manager ma...
	17.4 Execution and Recording of Amendments.  Any amendment to this Agreement shall be executed by the Manager, and by the Manager as attorney-in-fact for the Members pursuant to the power of attorney contained in Section 15.  After the execution of su...

	18. Member Representations.  Each Member hereby represents and warrants to the Company, the Manager and all other Members that:
	18.1 Such Member has the power and authority to execute and comply with the terms and provisions hereof.
	18.2 Such Member’s interest in the Company has not and will not be registered under the Securities Act of 1933, as amended, or the securities laws of any state, and cannot be sold or transferred without compliance with the registration provisions of s...

	19. Miscellaneous.
	19.1 Counterparts.  This Agreement may be executed in several counterparts, and all so executed shall constitute one Agreement, binding on all of the parties hereto, notwithstanding that all of the parties are not signatory to the original or the same...
	19.2 Successors and Assigns.  The terms and provisions of this Agreement shall be binding upon and shall inure to the benefit of the successors and assigns of the respective Members.
	19.3 Severability.  In the event any sentence or Section of this Agreement is declared by a court of competent jurisdiction to be void, such sentence or Section shall be deemed severed from the remainder of this Agreement and the balance of this Agree...
	19.4 Notices.  All notices under this Agreement shall be in writing and shall be given to the Member entitled thereto, by personal service or by mail, posted to the address maintained by the Company for such person or at such other address as he or sh...
	19.5 Manager’s Address.  The address of the Manager is as follows:
	19.6 Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware (without regard to its conflict of laws principles).
	19.7 Captions.  Section titles or captions contained in this Agreement are inserted only as a matter of convenience and reference.  Such titles and captions in no way define, limit, extend or describe the scope of this Agreement nor the intent of any ...
	19.8 Gender.  Whenever required by the context hereof, the singular shall include the plural, and vice versa, the masculine gender shall include the feminine and neuter genders, and vice versa.
	19.9 Time.  Time is of the essence with respect to this Agreement.
	19.10 Additional Documents.  Each Member, upon the request of the Manager, shall perform any further acts and execute and deliver any documents that may be reasonably necessary to carry out the provisions of this Agreement, including, but not limited ...
	19.11 Descriptions.  All descriptions referred to in this Agreement are expressly incorporated herein by reference as if set forth in full, whether or not attached hereto.
	19.12 Choice of Law and Venue.  Any action relating to or arising out of this Agreement shall be brought only in a court of competent jurisdiction located in the borough of Manhattan in New York County, New York, and in such action the substantive law...
	19.13 Partition.  The Members agree that the assets of the Company are not and will not be suitable for partition.  Accordingly, each of the Members hereby irrevocably waives any and all rights that he may have, or may obtain, to maintain any action f...
	19.14 Integrated and Binding Agreement.  This Agreement contains the entire understanding and agreement among the Members with respect to the subject matter hereof, and there are no other agreements, understandings, representations or warranties among...
	19.15 Legal Counsel.  Each Member acknowledges and agrees that counsel representing the Company, the Manager and its Affiliates does not represent and shall not be deemed under the applicable codes of professional responsibility to have represented or...
	19.16 Title to Company Property.  All property owned by the Company shall be owned by the Company as an entity and, insofar as permitted by applicable law, no Member shall have any ownership interest in any Company property in its individual name or r...
	19.17 Conflict.  In the event of a conflict between the terms of this Agreement and the Certificate of Formation, the terms of the Certificate of Formation shall control.
	19.18 Signature of the Members.  The Members hereby acknowledge and agree that by signing the Purchase Agreement they are also agreeing to be bound by the terms of this Agreement and that their signature hereto will not be required as of the Transfer ...
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	MASTER LEASE AGREEMENT
	BETWEEN
	BR AXIS WEST, DST, a Delaware Statutory Trust
	AS LANDLORD,
	AND
	BR AXIS WEST LEASECO, LLC, a Delaware Limited Liability Company
	AS MASTER TENANT
	DATED AS OF MAY 10, 2018
	MASTER LEASE AGREEMENT
	1. Definitions.
	2. Lease.
	3. Project and Term of Agreement.
	3.1 The Term of this Agreement shall be for the Base Term unless sooner terminated pursuant to the terms of this Agreement.
	3.2 Master Tenant hereby accepts the Project without any representation or warranty by Landlord, express or implied in fact or by law, and expressly without recourse to Landlord as to title to the Project, the nature, the physical condition, suitabili...
	3.3 The parties hereto acknowledge that the Project or portions thereof are presently the subject of (i) leases, subleases, tenancies, licenses, occupancies and rights of others, other than those established hereby, which relate to the use of the Proj...
	3.4 Landlord makes no warranty or representation, express or implied with respect to the Project or the condition thereof, it being agreed that all risks incident thereto are to be borne by Master Tenant.  To the extent assignable, Landlord hereby ass...
	3.5 This Agreement is intended to be and shall be construed as an absolute net lease, pursuant to which Landlord shall not be expected or required to make any payment of any kind or be under any obligation or liability except for Landlord Costs or as ...
	3.6 [Intentionally Deleted]
	3.7 Landlord shall transfer all security deposits to Master Tenant.  Master Tenant will indemnify Landlord from and against any or all losses, damages, costs and liabilities suffered or injured by Landlord in connection with any such security deposits...
	3.8 Upon the termination of this Agreement, Master Tenant’s rights and obligations in and under all current Subleases shall automatically vest in Landlord and Landlord shall be deemed, without further action required, to have assumed all of Master Ten...
	3.9 This Agreement shall terminate in the event that all or substantially all of the Project is sold or transferred by Landlord in one transaction.  Such termination shall occur immediately after the sale.  The transfer of the Project to the Springing...

	4. Rent.
	4.1 Master Tenant covenants to pay to Landlord, in lawful money of the United States of America, without notice or demand and without any set-off, deduction or abatement whatsoever (except as otherwise set forth herein), the Rent as follows:
	(a)  Master Tenant shall pay the annual amount as set forth and identified as “Base Rent” on Exhibit A hereto (“Base Rent”), payable in arrears on the last day of each calendar month during the Term of this Agreement, or, if earlier, no later than suc...
	(b) Master Tenant shall pay the amount that Gross Revenues for a year exceeds the Additional Rent Breakpoint up to a maximum annual ceiling as set forth on Exhibit A hereto (“Additional Rent”).  Additional Rent shall be calculated on a calendar year b...
	4.2 Notwithstanding the provisions of Section 20.1.1 below (but only with respect to failure to fully and timely pay Additional Rent and/or Supplemental Rent), it shall not be a Default so long as, after providing for payment of Base Rent, Operating C...
	(a) The Accrued Rent shall bear interest at the Default Rate until paid;
	(b) Accrued Rent plus interest thereon shall be paid on the next succeeding due date of Additional Rent and/or Supplemental Rent, as applicable, hereunder, to the extent of available Cash Flow;
	(c) All Accrued Rent plus interest thereon shall be due and payable in full upon sale of the Project.
	4.3 Any Additional Rent or Supplemental Rent not paid when due, including any deferred payment pursuant to Section 4.2, shall bear interest from the due date at the Default Rate until paid in full.
	4.4 Master Tenant shall be entitled to reduce Additional Rent or Supplemental Rent (but not Base Rent), if required, to comply with any income tax withholding law.
	4.5 The projections set forth the anticipated Uncontrollable Costs payable with respect to the Project over the term of this Agreement.  In the event that the Projected Uncontrollable Costs for any calendar year (or stub period thereof, in the event t...

	5. Impositions.
	5.1 Master Tenant shall pay (except as provided in Section 5.5) as additional Rent, before any fine, penalty, interest or cost may be added thereto, or become due or be imposed by operation of law for the non-payment thereof, all Impositions which at ...
	5.2 If at any time during the Term of this Agreement the methods of taxation prevailing at the Commencement Date shall be altered so as to cause the whole or any part of the Impositions now levied, assessed or imposed on real estate and the improvemen...
	5.3 In the case of assessments for local improvements or betterments which may by law be payable in installments, Master Tenant (subject to Section 5.7) shall only be obligated to pay such installments which are currently due or such installments as f...
	5.4 Subject to Section 5.5, in any suit or proceeding arising out of the failure of Master Tenant to keep any covenant in the provisions of this Section 5, the certificate or receipt of the department, officer or bureau charged with collection of the ...
	5.5 Master Tenant shall have the right, after prior written notice to Landlord and with Landlord’s consent, to contest or review by appropriate legal proceedings or in such manner as Master Tenant in Master Tenant’s opinion shall deem advisable (which...
	5.6 At Landlord’s written request, Master Tenant shall deliver to Landlord copies of all paid bills or other evidence of payment for Impositions prior to the date any fine, interest or cost may be imposed for the nonpayment thereof.
	5.7 Any Impositions relating to a fiscal period of the taxing authority occurring at the beginning or end of the Term of this Agreement, only a part of which fiscal period is within the Term of this Agreement (whether or not such Impositions are asses...
	5.8 Landlord hereby designates Master Tenant to act on its behalf, and, during the Term of this Agreement, assigns to Master Tenant Landlord’s rights and interest: (a) to complete, terminate or settle any appeal proceedings pending on the Commencement...

	6. Repairs and Maintenance of the Project.
	6.1 Except for Landlord Costs, throughout the Term of this Agreement, Master Tenant, at Master Tenant’s sole cost and expense, shall take good care of the Project and shall put, keep and maintain the same and every part thereof in a condition substant...
	6.2 To the extent there are reserves established under the Permitted Mortgage that are applicable to any maintenance, repairs or replacements, Master Tenant shall have access to such reserves to fund some or all of any such costs to the same extent as...
	6.3 In addition to the foregoing, during the existence of a Permitted Mortgage, Master Tenant shall further maintain and repair the Project in accordance with any Lender Requirements.
	6.4 (a)  Master Tenant shall be responsible to perform all Capital Improvements that, in Master Tenant’s reasonable discretion, are necessary to properly maintain the Project in accordance with its Use.  Master Tenant may in its discretion establish a...
	(b) Landlord shall establish a “Supplemental Trust Reserve” for the benefit of Landlord and the Project to pay for Landlord Costs and other Project costs, expenses and fees, including but not limited to repairs and renovations and the Asset Management...
	(c) Master Tenant may draw upon the Supplemental Trust Reserve (and any such other reserves available under the Loan Documents) for Capital Improvements (including Landlord Cost items) with a useful life beyond the term of this Agreement.
	6.5 Master Tenant may satisfy its funding obligations for any Capital Improvements to the extent, if any, that insurance proceeds are made available to Master Tenant’s or Landlord’s insurance carrier and such proceeds are used to perform the Capital I...
	6.6 Throughout the Term of this Agreement, Master Tenant shall not intentionally cause any waste, damage, disfigurement or injury to the Project or any part thereof.
	6.7 Master Tenant may enter into a Management Agreement for the management and operation of the Project as contemplated hereunder.  Landlord shall not have any rights or obligations under the Management Agreement; provided, that at all times the Manag...

	7. Compliance with Requirements.
	7.1 Throughout the Term of this Agreement, Master Tenant, at Master Tenant’s sole cost and expense (except for Landlord Capital Improvements which shall be at Landlord’s expense) and in all material respects, shall promptly comply with all present and...
	7.2 Master Tenant shall have the right, after prior notice to Landlord, solely at Master Tenant’s own expense, without cost or expense to Landlord, to contest by appropriate legal proceedings diligently conducted in good faith, in the name of Master T...

	8. Insurance.
	8.1 Master Tenant shall, at Master Tenant’s sole cost and expense, at all times throughout the Term of this Agreement, maintain the insurance below enumerated on the Project, or cause such insurance to be maintained, for the mutual benefit of Landlord...
	8.1.1 All Risks property insurance on the Improvements in an amount not less than 100% of the full replacement costs of the Improvements with a Replacement Cost Endorsement.  “Full replacement cost” as used herein means the cost of replacing the Impro...
	8.1.2 Boiler and Machinery insurance as may reasonably be required to cover physical damage to the Improvements and to the major components of any central heating, air-conditioning or ventilation systems;
	8.1.3 Provided that the Project, or any portion thereof, is located in an area designated as a flood prone area participating in the National Flood Insurance Program, flood insurance in an amount equal to the full replacement cost or the maximum amoun...
	8.1.4 During any changes or alterations of the Project or any part thereof and during any Restoration following a Taking or a casualty, all risk builder’s risk insurance in an amount not less than 100% of the full replacement cost of the Improvements.

	8.2 Master Tenant shall also maintain, at Master Tenant’s sole cost and expense, or cause to be maintained by its Sublessee and at all times throughout the Term of this Agreement, the following insurance:
	8.2.1 insurance against loss of profits or rental under a business interruption insurance policy or under a rental value insurance policy covering risk of loss due to the occurrence of any of the hazards covered by the policies described in Sections 8...
	8.2.2 comprehensive general liability insurance including contractual liability insurance specifically covering the indemnification obligations of Master Tenant under this Agreement (including, without limitation, the obligations referred to in Sectio...
	8.2.3 any other insurance or coverages applicable to the Project which are required to be maintained by the owner or operator of the Project pursuant to the terms of any Permitted Mortgage; provided that such insurance shall only be required to be mai...

	8.3 All insurance provided for under this Agreement shall be effected under valid enforceable policies issued by insurers of responsibility and licensed to do business in the State where the Project is located.  The original policies under Section 8.1...
	8.4 The rental value policy referred to in Section 8.2.1 shall name Landlord as loss payee.  To the extent Master Tenant is in Default under this Agreement, Landlord shall retain and apply the proceeds, if any, of such rental value insurance first tow...
	8.5 Except as provided in Section 8.4, all policies of insurance shall name Master Tenant as the insured and Landlord (and Master Tenant, if applicable) as an additional insured, as their respective interests may appear.  Subject to the terms of any l...
	8.6 The loss, if any, under all policies of insurance of the kind referred to in Section 8.1 shall be payable to Master Tenant, unless the casualty results in Master Tenant’s termination of this Agreement pursuant to the provisions of Section 17, in w...
	8.7 Nothing contained in the foregoing provisions of this Section shall prevent Master Tenant from taking out insurance of the kind and in the amount provided for under Sections 8.1 or 8.2 under a blanket insurance policy or policies which cover the p...
	8.8 All policies under Section 8.1 and Section 8.2 shall contain endorsements that the rights of the insured to receive and collect the proceeds shall not be diminished because of any additional insurance carried by Master Tenant on Master Tenant’s ow...
	8.9 The requirements of this Section shall not be deemed or construed to negate or modify Master Tenant’s obligations to defend and indemnify Landlord pursuant to the provisions of this Agreement, or to negate or modify Master Tenant’s obligations to ...
	8.10 Notwithstanding anything herein to the contrary, to the extent required in any Permitted Mortgage the holder of the Permitted Mortgage shall be named an additional insured under any liability policies and proceeds under such other policies shall ...
	8.11 To the extent that Master Tenant has paid as Base Rent any amount for the payment of any insurance premium or anticipated insurance premium into any reserve or impound account established by the holder of a Permitted Mortgage (a “Premium Payment”...

	9. Surrender at End of Term.
	9.1 Upon termination of this Agreement, Master Tenant shall quit and surrender the entire Project (including, without limitation the Improvements) to Landlord, without payment or off-set, in a condition substantially similar to the condition of the Pr...
	9.2 Any personal property of Master Tenant, any subtenant, any space tenant, any occupant, any business invitee or any licensee, which shall remain upon the Project after the expiration or sooner termination of this Agreement and the removal of Master...
	9.3 If Master Tenant does not vacate the Project upon expiration or sooner termination of this Agreement, then Landlord shall have the option to treat Master Tenant as a month-to-month tenant, subject to all of the provisions of this Agreement, except...
	9.4 Landlord shall not be responsible for any loss or damage occurring to any property owned by Master Tenant, any subtenant, any space tenant, any occupant, any business invitee or any licensee.
	9.5 The terms, covenants, provisions and conditions of this Section 9 shall survive the expiration or sooner termination of this Agreement.

	10. Landlord’s Right to Perform Master Tenant’s Covenants.
	10.1 If Master Tenant shall at any time fail to (i) pay any Impositions in accordance with the provisions of Section 5, (ii) maintain any of the insurance policies provided for in Section 8, (iii) discharge any lien or other encumbrance that Section 1...
	10.1.1 pay all Impositions payable by Master Tenant pursuant to the provisions of Section 5;
	10.1.2 take out, pay for and maintain any of the insurance policies provided for in Section 8;
	10.1.3 discharge such lien or encumbrance for Master Tenant’s account;
	10.1.4 make any payment and perform any action on Master Tenant’s behalf to be made or performed pursuant to Section 21, and enter upon the Project for that purpose and take all such action thereon as may be necessary therefor; and/or
	10.1.5 make any other payment or perform any act on Master Tenant’s behalf to be made or performed hereunder as provided in this Agreement, and enter upon the Project for that purpose and take all such action thereon as may be necessary therefor.

	10.2 All sums so paid by Landlord and all costs and expenses incurred by Landlord in connection with the performance of any such act, together with interest thereon at the Default Rate from the respective dates of Landlord’s making of each such paymen...
	10.3 Master Tenant’s obligations under this Section 10 shall, as to matters arising prior to the expiration or sooner termination of this Agreement, survive for 1 year following the expiration or sooner termination of this Agreement.

	11. Changes and/or Alterations by Master Tenant.
	11.1 Subject to the Loan Documents and Section 11.3 below, Master Tenant shall have the right at any time and from time to time during the Term of this Agreement to make, at Master Tenant’s sole cost and expense (provided that any Landlord Costs shall...
	11.1.1 No change or alteration shall be undertaken until Master Tenant shall have procured and paid for, so far as the same may be required, from time to time, all permits and authorizations of all municipal departments and governmental subdivisions h...
	11.1.2 No change or alteration shall be made that could materially reduce the value of the Project below its value immediately before such change or alteration, result in a material change in the usefulness of the Project from its intended Use, or tha...
	11.1.3 Any change or alteration shall be made promptly and in a good and workmanlike manner and in compliance with all applicable permits and authorizations, and all Requirements shall be completed at least 3 months prior to the end of the Term of thi...
	11.1.4 The cost of any such change or alteration shall be promptly paid by Master Tenant (or from the Master Tenant Capital Reserve Account, if any, in the event of a Capital Improvement other than disputed items) so that the Project shall at all time...
	11.1.5 All changes and alterations to the Improvements made by or on behalf of Master Tenant shall be and become the property of Landlord upon termination of this Agreement and for purposes of this Agreement shall be deemed to be a part of the Improve...
	11.1.6 Any such changes and alterations provided for in this Section 11 shall be performed by Master Tenant in full compliance with the Lender Requirements.
	11.1.7 Worker’s compensation insurance covering all persons employed in connection with the work and with respect to whom death or bodily injury claims could be asserted against Landlord, Master Tenant or the Project, and general liability insurance f...

	11.2 Master Tenant covenants that in performing any work or repairs to, or restoration, replacement or rebuilding of, any portion of the Improvements required or permitted to be performed by Master Tenant pursuant to this Agreement, Master Tenant shal...
	11.3 Notwithstanding anything in this Agreement or in the Loan Documents, to the extent that Master Tenant makes any changes or alterations to the Project that constitute more than minor, non-structural modifications, Master Tenant must, prior to maki...

	12. Discharge of Liens.
	12.1 Master Tenant covenants and agrees that Master Tenant shall not create or permit to be created or to remain, and shall discharge, any lien, encumbrance or charge which might be or become a lien, encumbrance or charge upon the Project or any part ...
	12.2 If any mechanic’s, laborer’s or materialman’s lien shall at any time be filed against the Project or any part thereof, Master Tenant, within 30 days after notice of the filing thereof, shall cause the same to be discharged of record by payment, d...

	13. Use of Project.
	13.1 Master Tenant shall use the Project for the Use and for no other purpose, and hereby covenants to use and operate the Project for the Use at all times during the Term of this Agreement.  Master Tenant hereby covenants and agrees to act in complia...
	13.2 Master Tenant shall not use or allow the Project or any part thereof to be used or occupied for any unlawful purpose or in material violation of any certificate of occupancy or certificate of compliance or of any other material certificate, permi...
	13.3 Master Tenant shall not suffer or permit the Project, or any portion thereof, to be used by any other party, including the public, as such, without restriction or in such manner as might reasonably tend to impair Landlord’s title to the Project o...
	13.4 Master Tenant shall not use or allow the Project or any part thereof to be used or occupied in a manner that would result in the violation of the Lender Requirements.  Master Tenant shall further perform during the Term of this Agreement, the Len...
	13.5 Landlord agrees that in the event Landlord refinances a Permitted Mortgage, the Lender Requirements and other obligations imposed by the new lender shall not be greater than those existing under the Permitted Mortgage existing as of the Commencem...

	14. Entry to Project by Landlord.
	15. Waiver of Subrogation Right.
	16. Indemnification and Waiver.
	16.1 Master Tenant shall indemnify, defend and hold Landlord harmless from and against any and all losses, damages, expenses, costs and liabilities actually suffered or incurred by Landlord (collectively, “Damages”) in connection with anything and eve...
	16.2 Landlord shall not be liable to Master Tenant and Master Tenant hereby waives all claims against Landlord for any injury, illness or death of any person or damage to any property in or about the Project unless caused by the negligence or willful ...
	16.3 In the event Master Tenant is obligated to pay or pays any obligations of Landlord under a Permitted Mortgage out of Master Tenant’s own funds that is not otherwise an obligation of Master Tenant under this Agreement, Landlord shall be severally ...
	16.4 The terms, covenants, provisions and conditions of this Section 16 shall survive the termination of this Agreement.

	17. Damage or Destruction.
	17.1 In the event of any material casualty to the Project, Master Tenant shall promptly give written notice to Landlord thereof.  Subject to the terms of Sections 17.2 and 17.3, Master Tenant shall be responsible for the Restoration of the Project and...
	17.2 If the proceeds from any casualty insurance are insufficient to complete the Restoration, Master Tenant shall fund any excess required to complete the Restoration, except for funds attributed to Landlord Capital Improvements and to costs (i) attr...
	17.3 If the casualty occurs within the last 12 months of the Term, and the casualty affects more than 50% of the Project, Master Tenant may elect to terminate this Agreement, rather than undertake and complete the Restoration, without regard to the av...
	17.4 In the event that this Agreement is terminated pursuant to this Section 17, then the Rent shall be prorated to the date of termination.  In the event that some or all of the Project cannot be restored, and Landlord and Master Tenant elect not to ...
	17.5 Except as provided herein, no destruction of or damage to the Project or any part thereof by fire or any other casualty shall permit Master Tenant to surrender this Agreement or shall relieve Master Tenant from Master Tenant’s liability to pay th...

	18. Condemnation.
	18.1 Subject to any Loan Documents, in case of a Taking of all of the Project, this Agreement shall terminate and expire as of the Vesting Date and the Rent under this Agreement shall be apportioned and paid to the Vesting Date.
	18.2 Subject to any Loan Documents, in case of a Taking of less than all of the Project, Landlord shall receive the entire award for the Taking and, except as specifically set forth in this Section, no claim or demand of any kind shall be made by Mast...
	18.2.1 In the case of a Taking of a portion, but less than all, of the Project, Master Tenant shall determine, in Master Tenant’s reasonable discretion, whether the remaining Project (after Restoration referred to in Section 18.2.3 (i) can be used for...
	18.2.2 If, in the case of a Taking of less than all of the Project, this Agreement is not terminated in accordance with the provisions of Section 18.2.1, this Agreement shall continue in full force and effect as to the remaining portion of the Project...
	18.2.3 If, in the case of a Taking of less than all of the Project, this Agreement is not terminated in accordance with the provisions of Section 18.2.1, Master Tenant shall, prior to the expiration of the Term of this Agreement, commence and proceed ...

	18.3 In case of a Taking of less than all of the Project and if (i) this Agreement shall not terminate as provided in Section 18.2.1, and (ii) Restoration has been undertaken by Master Tenant pursuant to the provisions of Section 18.2.3, then commenci...
	18.4 Each of Landlord and Master Tenant shall promptly deliver to the other any notices it receives with respect to a Condemnation Proceeding or threatened Condemnation Proceeding.
	18.5 Notwithstanding anything herein to the contrary, Master Tenant’s and Landlord’s rights and obligations in and to any condemnation proceeding or related proceeds derived therefrom shall, in all cases, be subject to the rights of the holder of any ...

	19. Assignment, Subletting and Mortgaging.
	19.1 Master Tenant may not sell, assign, transfer, mortgage, pledge or otherwise dispose of this Agreement or any interest of Master Tenant in this Agreement, except with Landlord’s prior written consent in its sole and absolute discretion (Master Ten...
	19.2 If an assignment is consented to by Landlord, no such assignment shall be valid unless (i) such permitted assignment complies with the provisions of this Agreement, and (ii) there shall be delivered to Landlord in proper form for recording on the...
	19.3 Without limiting in any way the rights and remedies of Landlord hereunder, at law or in equity, but in addition thereto, any purported assignment, transfer, mortgage, pledge, disposition or encumbrance in contravention of the provisions of this S...
	19.4 Notwithstanding the above, Master Tenant may sublet the whole or any portion of the Project without the necessity of obtaining Landlord’s prior consent; provided, however, that no such subletting shall be valid unless such permitted subletting co...
	19.4.1 Each Sublease shall be deemed by law subject and subordinate to this Agreement;
	19.4.2 Each Sublease shall be with a bona-fide arm’s length Sublessee;
	19.4.3 No Sublease shall contain any rental concessions or other concessions which are not then customary and reasonable for similar properties and leases in the market area of the Project as reasonably determined by Master Tenant;
	19.4.4 The rental rate for each Sublease shall be at least at the market rate then prevailing for similar properties and leases in the market areas of the Project as reasonably determined by Master Tenant;
	19.4.5 No Sublease shall have the rent paid thereunder calculated based on the net income of the subtenant; provided, however, that the rent may be calculated based on gross income of the subtenant; and
	19.4.6 Each Sublessee under the Sublease demonstrates sufficient credit worthiness to support the Sublease payments as reasonably determined by Master Tenant or the Sublessee provides for (i) a sufficient security deposit or (ii) guarantee, all as rea...

	19.5 Any such Sublease shall be accomplished in accordance with the Lender Requirements and, if a desired Sublease does not meet the terms of such requirements, Master Tenant shall not finalize such Sublease without obtaining, whether directly or indi...
	19.6 Any application by Master Tenant for Landlord’s written consent under any paragraph of this Section 19 shall be made in writing to Landlord.
	19.7 Master Tenant hereby assigns to Landlord all rents due or to become due from any present or future Sublessee, provided that so long as Master Tenant is not in Default hereunder, Master Tenant shall have the right to collect and receive such rents...
	19.8 Any attempted sublease or assignment in violation of the requirements of this Section 19 shall be null and void and, at the option of Landlord, shall constitute a Default by Master Tenant under this Agreement.  To the extent consent is required, ...
	19.9 If Master Tenant is in Default hereunder pursuant to Section 20.1.4 and Master Tenant elects to assume this Agreement and then proposes to assign the same pursuant to the provisions of the Bankruptcy Code, 11 U.S.C. Section 10.1 et seq. (the “Ban...
	19.10 Landlord may assign its rights under this Agreement to the Springing LLC without consent or approval of the Master Tenant (“Successor Landlord”).  The Successor Landlord shall take such interest subject to this Agreement, and the assigning Landl...
	19.11 Every assignee and sublessee hereunder, if not a natural person, shall be formed and existing under the laws of a state, district or commonwealth of the United States of America.
	19.12 Master Tenant shall not mortgage or otherwise encumber Master Tenant’s interest in this Agreement without Landlord’s consent.

	20. Events of Default and Landlord’s Remedies.
	20.1 Each of the following shall be deemed a “Default” by Master Tenant, and after the occurrence of any of the following, Master Tenant shall be “in Default” under this Agreement:
	20.1.1 A failure on the part of Master Tenant to pay any installment of Base Rent or Additional Rent on the date such Base Rent or Additional Rent becomes due (subject to Master Tenant’s right to defer payment of Additional Rent and Supplemental Rent ...
	20.1.2 A failure (i) on the part of Master Tenant, whether by action or inaction, to observe or perform any of the other terms, covenants or conditions of this Agreement, or (ii) of any material representation or warranty made by Master Tenant in this...
	20.1.3 The leasehold hereunder demised is taken on execution or other process of law in any action against Master Tenant;
	20.1.4 If Master Tenant files a voluntary petition in bankruptcy or is adjudicated bankrupt or insolvent, or files any petition or answer seeking any reorganization, arrangement, composition, readjustment, liquidation, dissolution or similar relief fo...
	20.1.5 If this Agreement or any estate of Master Tenant hereunder shall be levied upon under any attachment or execution and such attachment or execution is not vacated within 120 days;
	20.1.6 If Master Tenant or Master Tenant’s general partner or manager shall cause or institute any proceeding, or a final and non-appealable court order shall be issued, for the dissolution or termination of Master Tenant or Master Tenant’s general pa...
	20.1.7 If Master Tenant makes a general assignment for the benefit of creditors or takes any other similar action for the protection or benefit of credits; or
	20.1.8 If Master Tenant takes or fails to take any action which is in violation of the Lender Requirements and (i) such violation is not cured within any applicable cure periods under the Permitted Mortgage, and (ii) the obligation secured by any Perm...

	20.2 In the event of any Default by Master Tenant as hereinabove provided in this Section, Landlord shall have the option to pursue any one or more of the following remedies without any notice (except as otherwise specifically set forth herein) or dem...
	20.2.1 In the event that Landlord elects to terminate this Agreement, then, notwithstanding such termination, Master Tenant shall be liable for and shall pay to Landlord the sum of all Rent accrued to the date of such termination.  In the event that L...
	20.2.2 In the event Landlord elects to re-enter or take possession of the Project after Master Tenant’s Default, Master Tenant hereby waives notice of such re-entry or repossession and of Landlord’s intent to re-enter or retake possession.  Landlord m...
	20.2.3 This Section shall be enforceable to the maximum extent not prohibited by applicable law, and the unenforceability of any portion thereof shall not thereby render unenforceable any other portion.  No act by Landlord or Landlord’s agents during ...
	20.2.4 Damages under this Section 20.2 shall be the following:
	(i) the amount of any rent deficiency, to the extent that the payment of rent by the Sublessees is deficient to pay the Base Rent and Additional Rent, all reasonable and documented legal expenses and other related reasonable and documented out-of-pock...
	(ii) all reasonable and documented out-of-pocket costs incurred by Landlord in restoring the Project to good order and condition; and
	(iii) any other damages available to Landlord under applicable law.


	20.3 If Landlord shall enter into and repossess the Project by reason of the Default of Master Tenant in the performance of any of the terms, covenants or conditions herein contained, then in that event Master Tenant hereby covenants and agrees that M...
	20.4 No receipt of monies by Landlord from Master Tenant after the termination or cancellation of this Agreement in any lawful manner shall reinstate, continue or extend the Term of this Agreement, or affect any notice given to Master Tenant, or opera...
	20.5 The failure of Landlord to insist in any one or more instances upon a strict performance of any of the covenants of this Agreement, or to exercise any option herein contained, shall not be construed as a waiver of or relinquishment for the future...
	20.6 All the rights and remedies herein given to Landlord for the recovery of the Project because of the Default by Master Tenant in the payment of any sums which may be payable pursuant to the terms of this Agreement, or the right to re-enter and tak...

	21. Hazardous Substances.
	21.1 Master Tenant hereby represents, warrants, covenants and agrees to and with Landlord that all operations or activities upon, or any use or occupancy of the Project, or any portion thereof, by Master Tenant, and any tenant, subtenant or occupant o...
	21.2 For the purposes of this Section, “PCB” shall include all substances included under the definition of PCB in 40 CFR Section 761.3.  Master Tenant hereby represents, warrants, covenants and agrees to and with Landlord that, to the best of Master T...
	21.3 Master Tenant hereby represents, warrants, covenants and agrees to and with Landlord that, to the best of Master Tenant’s knowledge and except as disclosed to Landlord prior to the date hereof, (i) there is not present upon the Project, or any po...
	21.4 Master Tenant agrees to indemnify, protect, defend (with counsel approved by Landlord) and hold Landlord, and the directors, officers, shareholders, partners, members, employees and agents of Landlord, harmless from and against any and all claims...
	21.5 In the event any investigation or monitoring of site conditions or any clean-up, containment, restoration, removal or other remedial work (collectively the “Remedial Work”) is required under any applicable federal, state or local law or regulatio...
	21.6 Landlord reserves the right, to be exercised from time to time during the Term of this Agreement, to inspect or cause Landlord’s contractors and/or environmental consulting engineers to inspect the Project in order to confirm that no Hazardous Su...
	21.7 Each of the covenants, agreements, obligations, representations and warranties of Master Tenant set forth in this Section shall survive the expiration or sooner termination of this Agreement.

	22. Subordination.
	22.1 Master Tenant and Landlord agree that this Agreement shall be subject and subordinate at all times to the terms and conditions and provisions of the Loan Documents and the lien of any Permitted Mortgage.  In the event that Lender forecloses on La...
	22.2 Master Tenant acknowledges and agrees that its leasehold rights created by this Agreement are intended to be subject and subordinate to, and constitute an integral component of, the financing that is secured by a Permitted Mortgage.  Master Tenan...

	23. General Provisions.
	23.1 This Agreement shall not be affected by any laws, ordinances or regulations, whether federal, state, county, city, municipal or otherwise, which may be enacted or become effective from and after the date of this Agreement affecting or regulating ...
	23.2 Title headings are inserted for convenience only, and do not define or limit, and shall not be used to construe, any Section or section to which they relate.
	23.3 The acceptance by Landlord of a check or checks drawn by others than Master Tenant shall in no way affect Master Tenant’s liability hereunder nor shall it be deemed an approval of any assignment of this Agreement or any sublease of all or a part ...
	23.4 This Agreement (including the attached Exhibits) contains the entire agreement between the parties regarding the subject matter hereof, and any agreement hereafter made shall not operate to change, modify or discharge this Agreement in whole or i...
	23.5 Landlord and Master Tenant shall each, without charge, at any time and from time to time, promptly after request by the other party, certify by written instrument, duly executed, acknowledged and delivered, to the other party or any person, firm ...
	23.5.1 that this Agreement is unmodified and in full force and effect or, if there have been any modifications, that the same is in full force and effect as modified and stating the modifications;
	23.5.2 whether or not there are then existing any set-offs or defenses against the enforcement of any of the agreements, terms, covenants or conditions hereof and any modifications thereof upon the part of Master Tenant to be performed or complied wit...
	23.5.3 the dates, if any, to which the Rent and other charges hereunder have been paid; and
	23.5.4 the Rent.

	23.6 The term “Landlord” as used in this Agreement means only the party(ies) that have executed this Agreement as Landlord as of the date hereof and their respective successors and assigns including but not limited to any Successor Landlord.  So long ...
	23.7 Any notice, demand, request or other communication which may be permitted, required or desired to be given in connection herewith shall be given in writing and directed to Landlord and Master Tenant as follows:
	23.8 Master Tenant, upon paying the Rent due hereunder and performing the other terms, provisions and covenants of this Agreement on Master Tenant’s part to be performed, shall, and may, at all times during the Term of this Agreement peaceably and qui...
	23.9 In the event of a merger, consolidation, acquisition, sale or other disposition involving Master Tenant or all or substantially all the assets of Master Tenant to one or more other entities, in addition to the other requirements set forth in this...
	23.10 This Agreement shall be construed and enforced in accordance with the laws of the State in which the Project is located without regard to any applicable conflicts of laws principles that would require the application of the law of any other juri...
	23.11 There shall be no merger of this Agreement or Master Tenant’s leasehold estate with the Landlord’s  fee estate in the Project by reason of the fact that the same person acquires or holds, directly or indirectly, this Agreement of the leasehold e...
	23.12 This Agreement may be executed in two or more counterparts, and all such counterparts shall be deemed to constitute but one and the same instrument.
	23.13 Any consent granted by a party under this Agreement shall not constitute a waiver of the requirement for consent in subsequent cases.  Where Landlord’s consent is required, Master Tenant shall be required to obtain further consent in each subseq...
	23.14 Except as otherwise provided herein in the event of any action or proceeding at law or in equity between Landlord and Master Tenant including, without limitation, an action or proceeding between Landlord and the trustee or debtor in a proceeding...
	23.15 Each provision of this Agreement shall be separate and independent and the breach of any provision by Landlord shall not discharge or relieve Master Tenant from any of Master Tenant’s obligations, except to the extent Master Tenant has duly perf...
	23.16 The relationship of the parties to this Agreement is landlord and tenant.  Landlord is not a partner or joint venturer with Master Tenant in any respect or for any purpose in the conduct of Master Tenant’s business or otherwise.
	23.17 It is expressly agreed that this Agreement shall not be recorded in any public office, however, at Master Tenant’s or Landlord’s option, simultaneously with the execution of this Agreement, the parties shall execute and acknowledge a memorandum ...
	23.18 Each person executing this Agreement on behalf of Landlord does hereby represent and warrant that: (a) Landlord is duly organized and in good standing in the State of its organization and, if different, qualified to do business and in good stand...
	23.19 Each person executing this Agreement on behalf of Master Tenant does hereby represent and warrant that: (a) Master Tenant is duly organized and in good standing in the State of its organization and, if different, qualified to do business and in ...
	23.20 Except with respect to a default or breach under Section 23.6, Master Tenant shall look solely to Landlord’s interest in the Project (including any proceeds from the sale thereof and all insurance proceeds and condemnation awards relating theret...
	23.21 At least as frequently as at the end of each calendar quarter during the Term of this Agreement, Master Tenant shall deliver to Landlord, (i) an operating statement with respect to the Project for such quarter, (ii) a rent roll as of the last da...

	24. Indemnification by Master Tenant.
	24.1 Master Tenant shall indemnify, defend and hold Landlord and its shareholders, officers, directors and employees harmless from any and all claims, demands, causes of action, losses, damages, fines, penalties, liabilities, costs and expenses, inclu...
	24.2 Master Tenant acknowledges that Landlord may enter into Loan Documents, which may include provisions for personal liability for Landlord on certain “nonrecourse carve-outs.”  Master Tenant hereby agrees that to the extent that Landlord is require...

	25. Jurisdiction and Venue.
	26. Waiver of Jury Trial.
	27. Easements; Estoppels; Attornment.
	27.1 Master Tenant agrees that Landlord shall have the right, at one or more times during the Term to grant public utility easements, over, under or across the Project; provided, however, that such grants do not unreasonably interfere with Master Tena...
	27.1.1 Estoppel Certificates.  Master Tenant agrees that within twenty (20) days after request by Landlord, to execute, acknowledge and deliver to and in favor of any proposed Lender or purchaser of the Project, an estoppel certificate stating: (i) wh...
	27.1.2 Attornment by Master Tenant.  Master Tenant shall, in the event any proceedings are brought for the foreclosure of, or in the event of the exercise of the power of sale under, any Permitted Mortgage prior in lien to this Agreement made by Landl...
	28. Coordination with Loan Documents.  In the event of conflict, this Agreement shall be subordinate to the terms and conditions set forth in the Loan Documents relating to Master Tenant.  Notwithstanding anything to the contrary in this Agreement, Ma...
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	AMENDED AND RESTATED TRUST AGREEMENT
	RECITALS
	Article 1  DEFINITIONS AND INTERPRETATION
	Section 1.1 Definitions.  Capitalized terms used in this Trust Agreement shall have the meanings as set forth below. Capitalized terms not otherwise defined have the meanings set forth in the Loan Agreement.
	Section 2.1 Organizational Matters.
	Section 2.2 Declaration of Trust and Statement of Intent.
	Section 2.3 Purposes.  The purposes of the Trust are, and the Trust has all requisite power, authority and authorization to engage in, the following activities:  (i) to acquire the Real Estate and enter into, execute, deliver and perform the Leases an...

	ARTICLE 3 PROVISIONS RELATING TO THE LOAN AND TAX TREATMENT
	Section 3.1 Article 3 Supersedes All Other Provisions of this Trust Agreement.  This Article 3 contains certain provisions required by the Lender in connection with the Loan, required by the Bridge Lender in connection with the Bridge Loan or intended...
	Section 3.2 Provisions Relating to Loan.
	(a) This Section 3.2 is intended to qualify the Trust as a “single purpose entity” for purposes of the Loan.  So long as the Loan remains outstanding, the provisions of this Section 3.2 shall be in full force and effect.  The terms of this Trust Agree...
	(b) Until the Loan is paid in full, the Trust must remain a Single Purpose Entity.  A “Single Purpose Entity” means with respect to the Trust, a Delaware statutory trust or, following a Transfer Distribution, a limited liability company, which at all ...
	(1) shall not own or lease any real property, personal property, or assets other than the Trust Estate;
	(2) shall not own, operate, or participate in any business other than the leasing, ownership, management, operation, and maintenance of the Trust Estate;
	(3) shall not have any material financial obligation under or secured by any indenture, mortgage, deed of trust, deed to secure debt, loan agreement, or other agreement or instrument to which the Trust is a party, or by which the Trust is otherwise bo...
	(4) shall maintain its financial statements, accounting records, and other partnership, real estate investment trust, limited liability company, or corporate documents, as the case may be, separate from those of any other Person (unless the Trust’s as...
	(5) shall not commingle its assets or funds with those of any other Person, unless such assets or funds can easily be segregated and identified in the ordinary course of business from those of any other Person;
	(6) shall be adequately capitalized in light of its contemplated business operations;
	(7) shall not assume, guarantee, or pledge its assets to secure the liabilities or obligations of any other Person (except in connection with the Loan or other mortgage loans that have been paid in full or collaterally assigned to Lender, including in...
	(8) shall not make loans or advances to any other Person; and
	(9) shall not enter into and shall not be a party to, any transaction with any Affiliate except in the ordinary course of business and on terms which are no more favorable to any such Affiliate than would be obtained in a comparable arm’s length trans...

	(c) Notwithstanding anything to the contrary in this Trust Agreement, no transfer of a Beneficial Interest will be permitted under the Financing Documents, unless the provisions of this Section 3.2 are satisfied at all times prior to the transfer.
	(d) No bankruptcy, reorganization arrangement, insolvency or liquidation proceeding, or other proceedings under any similar law, shall be instituted or joined in by the Trust without the consent of the Trustee and the Manager.

	Section 3.3 Provisions Relating to Tax Treatment.
	(1) sell, transfer or exchange the Real Estate except as required under Article 9;
	(2) reinvest any monies of the Trust, except to make modifications or repairs to the Real Estate permitted hereunder or in accordance with Section 7.2;
	(3) renegotiate the terms of the Loan or enter into new financing;
	(4) renegotiate the Master Lease or enter into new leases (other than the original Master Lease entered into in connection with the acquisition of the Real Estate), except in the case of the Master Tenant’s bankruptcy or insolvency;
	(5) make modifications to the Real Estate (other than minor non-structural modifications) unless required by law;
	(6) accept any capital from a Beneficial Owner (other than capital from an Investor that will be (i) used to pay expenses of the offer and sale of the Class 1 Beneficial Interests, (ii) used to fund Reserves, or (iii) distributed to the Depositor and ...
	(7) take any other action which would in the reasoned opinion of tax counsel to the Trust should cause the Trust to be treated as a business entity for federal income tax purposes if the effect would be that such action or actions would constitute a p...

	The Trust shall hold the Trust Estate for investment purposes and only lease the Real Estate to the Master Tenant.  The activities of the Trust with respect to the Trust Estate shall be limited to the activities which are customary services in connect...
	For Federal income tax purposes, after issuance of the Conversion Notice, the Trust is intended to be and shall constitute an investment trust pursuant to Regulations Section 301.7701-4(c) and a “grantor trust” under Subpart E of Part 1, Subchapter J ...

	ARTICLE 4 CONCERNING THE TRUSTEE
	Section 4.1 Power and Authority.  The Trustee shall have the power and authority, and is hereby authorized and empowered, to (i) accept legal process served on the Trust in the State of Delaware, and (ii) execute any certificates that are required to ...
	Section 4.2 Trustee May Request Direction.  If at any time the Trustee determines that it requires or desires guidance regarding the application of any provision of this Trust Agreement or any other document, or regarding action that must or may be ta...
	Section 4.3 Trustee’s Capacity.  In accepting the trust hereby created, DTC acts solely as Trustee hereunder and not in its individual capacity, and all Persons having any claim against the Trustee by reason of the transactions contemplated by this Tr...
	Section 4.4 Duties.  None of the Trustee or any successor trustee shall have any duty or obligation under or in connection with this Trust Agreement, the Trust, or any transaction or document contemplated hereby, except as expressly provided by the te...
	Section 4.5 Indemnification.  The Beneficial Owners and the Trust, jointly and severally, hereby agree to: (i) reimburse the Person serving as Trustee and/or any successor Trustee for all reasonable expenses (including reasonable fees and expenses of ...
	Section 4.6 Removal; Resignation; Succession.  The Trustee may resign at any time by giving at least 60 days’ prior written notice to the Manager.  The Manager may at any time remove the Trustee for cause by written notice to the Trustee.  Cause shall...
	Section 4.7 Fees and Expenses.  The Trustee shall receive as compensation for its services hereunder such fees as have been separately agreed upon between Depositor and the Trustee.  The Trustee shall not have any obligation by virtue of this Trust Ag...

	ARTICLE 5 CONCERNING THE MANAGER
	Section 5.1 Power and Authority.  The investment activities and affairs of the Trust shall be managed exclusively by or under the direction of the Manager.  The Manager shall have the power and authority, and is hereby authorized and empowered, to man...
	Section 5.2 Manager’s Capacity.  The Manager acts solely as an agent of the Trust and not in its individual capacity, and all Persons having any claim against the Manager by reason of the transactions contemplated by this Trust Agreement, the Transact...
	Section 5.3 Duties.
	(1) receiving the contribution of the Purchase Contract, acquiring the Real Estate subject to the Leases and entering into the Master Lease and the Loan;
	(2) complying with the terms of the Financing Documents;
	(3) collecting rents and making distributions in accordance with Article 7;
	(4) entering into any agreement for purposes of completing tax-free exchanges of real property with a Qualified Intermediary as defined in Section 1031 of the Code;
	(5) notifying the relevant parties of any default by them under the Transaction Documents; and
	(6) solely to the extent necessitated by the bankruptcy or insolvency of the Master Tenant or any other tenant of the Real Estate, if the Trust has not terminated under Section 9.2, entering into a new lease with respect to the Real Estate or renegoti...

	Section 5.4 Indemnification.  The Class 1 Beneficial Owners and the Trust, jointly and severally, hereby agree to (i) reimburse the Manager for all reasonable expenses (including reasonable fees and expenses of counsel and other professionals), incurr...
	Section 5.5 Fees and Expenses.  The Manager shall receive no compensation for its services as Manager.  The Manager shall not have any obligation by virtue of this Trust Agreement to spend any of its own funds, or to take any action that could result ...
	Section 5.6 Sale of Trust Estate by Manager Is Binding.  Any sale or other conveyance of the Trust Estate or any part thereof by the Manager made for and on behalf of the Trust pursuant to the terms of this Trust Agreement shall bind the Trust and the...
	Section 5.7 Removal/ Resignation; Succession.  The Manager may resign at any time by giving at least 30 days’ prior written notice to the Trustee.  The Trustee may (i) at all times prior to the payment in full of the Loan, upon the prior written conse...

	ARTICLE 6 BENEFICIAL INTERESTS
	Section 6.1 Issuance of Class 1 and Class 2 Beneficial Ownership Certificates.
	Section 6.2 Ownership Records.  The Manager shall at all times be the Person at whose office a Beneficial Ownership Certificate may be presented or surrendered for registration of transfer or for exchange and where notices and demands to or upon the T...
	Section 6.3 Mutilated, Destroyed, Lost or Stolen Beneficial Ownership Certificates.  If any Beneficial Ownership Certificate shall become mutilated, destroyed, lost or stolen, the Trust shall, upon the written request of the holder of any Beneficial O...
	Section 6.4 Restrictions on Transfer.  (a) Subject to compliance with applicable securities laws, this Section 6.4, Section 6.5 and Section 6.6 of this Trust Agreement, all or any portion of the Beneficial Interest of any Beneficial Owner may be assig...
	Section 6.5 Conditions to Admission of New Beneficial Owners.  Any assignee or transferee of a Class 1 Beneficial Owner shall become a Class 1 Beneficial Owner only upon such assignee’s or transferee’s written acceptance and adoption of this Trust Agr...
	Section 6.6 Limit on Number of Beneficial Owners.  Notwithstanding anything to the contrary in this Trust Agreement, there shall be no limitation on the number of Beneficial Owners.
	Section 6.7 Representations and Acknowledgements of Beneficial Owners.  Each Beneficial Owner hereby represents and warrants that it (i) is not acquiring its Beneficial Interest with a view to any distribution thereof in a transaction that would viola...
	Section 6.8 Status of Relationship.  This Trust Agreement shall not be interpreted to impose a partnership or joint venture relationship on the Beneficial Owners either at law or in equity.  Accordingly, no Beneficial Owner shall have any liability fo...
	Section 6.9 No Legal Title to Trust Estate.  The Beneficial Owners shall not have legal title to the Trust Estate.  The death, incapacity, dissolution, termination, or bankruptcy of any Beneficial Owner, Manager or Trustee shall not result in the term...
	Section 6.10 In-Kind Distributions.  Except as expressly provided in Section 9.2, no Beneficial Owner (i) has an interest in specific Trust property or (ii) shall have any right to demand and receive from the Trust an in-kind distribution of the Trust...
	Section 6.11 Rights and Powers of Class 2 Beneficial Owner Prior to Conversion Notice.  Prior to the issuance of the Conversion Notice, the Class 2 Beneficial Owner shall have the right and power, at its sole discretion (but subject to the restriction...
	Section 6.12 Issuance of Conversion Notice.  The Class 2 Beneficial Owner may, at any time in its sole discretion, issue the Conversion Notice to the Trustee and the Manager.  Upon issuance of the Conversion Notice, the Class 2 Beneficial Owner shall ...
	Section 6.13 Rights and Powers of Class 1 Beneficial Owners.  The Class 1 Beneficial Owners shall only have the right to receive distributions from the Trust as a result of the operations or sale of the Real Estate.  The Class 1 Beneficial Owners shal...

	ARTICLE 7 DISTRIBUTIONS AND REPORTS
	Section 7.1 Payments From Trust Estate Only.  All payments to be made by the Manager under this Trust Agreement shall be from the Trust Estate.
	Section 7.2 Distributions in General.  The Manager shall distribute all available cash to the Beneficial Owners in accordance with their Percentage Shares on a monthly basis, but only after (i) paying or reimbursing the Trustee and then the Manager, r...
	Section 7.3 Distribution Upon Dissolution.  In the event of the Trust’s dissolution in accordance with Article 9 hereof, all of the Trust Estate as may then exist after the winding up of its affairs in accordance with the Statutory Trust Act (includin...
	Section 7.4 Cash and other Accounts; Reports by the Manager.  The Manager shall be responsible for receiving all cash from the Master Tenant and placing such cash into one or more accounts as required under the distribution and investment obligations ...
	Section 7.5 Information.  Upon written demand of the Manager made by a Beneficial Owner, which written demand may not be made more than once per calendar quarter, a Beneficial Owner shall have the right to receive a copy of this Trust Agreement and th...

	ARTICLE 8 RELIANCE; REPRESENTATIONS; COVENANTS
	Section 8.1 Good Faith Reliance.  Neither the Trustee nor the Manager shall incur any liability to anyone in acting upon any signature, instrument, notice, resolution, request, consent, order, certificate, report, opinion, bond or other document or pa...
	Section 8.2 No Representations or Warranties as to Certain Matters.  NEITHER THE TRUSTEE NOR THE  MANAGER, EITHER WHEN ACTING HEREUNDER IN ITS CAPACITY AS TRUSTEE OR  MANAGER OR IN ITS INDIVIDUAL CAPACITY, MAKES OR SHALL BE DEEMED TO HAVE MADE ANY REP...
	Neither the Trustee nor the Manager makes any representation or warranty as to (i) the title, value, condition or operation of the Real Estate, and (ii) the validity or enforceability of Transaction Documents or as to the correctness of any statement ...

	ARTICLE 9 TERMINATION
	Section 9.1 Termination in General.  The Trust shall not have perpetual existence and instead shall be dissolved and wound up in accordance with Section 3808 of the Statutory Trust Act upon the first to occur of a Transfer Distribution or the sale of ...
	Section 9.2 Termination to Protect and Conserve Trust Estate.  Subject to the terms and conditions of the Financing Documents, upon the first to occur of (i) a sale of the Trust Estate pursuant to Section 9.3 or (ii) if the Conversion Notice has been ...
	Section 9.3 Sale of the Trust Estate.  Pursuant to Section 3806(b)(3) of the Statutory Trust Act, the Manager shall sell the Trust Estate upon its determination (in its sole discretion) that a sale of the Trust Estate is appropriate; provided, however...
	Section 9.4 Manager Fees.  The Manager shall receive a disposition fee from the Trust equal to 3.5% of the gross proceeds of any of the sale, exchange or other disposition of the Trust Estate (the “Disposition Fee”), from which Manager shall pay all s...
	Section 9.5 Loan Paid in Full.  If the Manager determines that the Loan, including all interest, principal and penalties, if any, has been paid in full and the Trust Estate has not been sold pursuant to Section 9.3 then the Manager shall provide writt...
	Section 9.6 Certificate of Cancellation.  Upon the completion of the dissolution and winding up of the Trust, the Certificate of Trust shall be cancelled by the Trustee, acting upon direction by the Manager and at the expense of the Trust, and the Tru...

	ARTICLE 10 MISCELLANEOUS
	Section 10.1 Limitations on Rights of Others; Third-Party Beneficiaries.  Nothing in this Trust Agreement, whether express or implied, shall give to any Person other than the Depositor, the Trustee, the Manager, the Beneficial Owners, and the Trust an...
	Section 10.2 Successors and Assigns.  All covenants and agreements contained herein shall be binding upon and inure to the benefit of the Depositor, the Trustee, the Manager, the Beneficial Owners, the Trust, and their successors and assigns, all as h...
	Section 10.3 Usage of Terms.  With respect to all terms in this Trust Agreement, the singular includes the plural and the plural includes the singular; words importing any gender include the other gender; references to “writing” include printing, typi...
	Section 10.4 Headings.  The headings of the various Articles and Sections herein are for convenience of reference only and shall not define or limit any of the terms or provisions hereof.
	Section 10.5 Amendments.  This Trust Agreement may be supplemented or amended by the Manager as determined solely by the Manager and will not require the consent of the Beneficial Owners; provided, however, that without the written consent of the Trus...
	Section 10.6 Notices.  All notices, consents, directions, approvals, instructions, requests and other communications required or permitted by the terms hereof shall be in writing, and given by (i) overnight courier, or (ii) hand delivery and shall be ...
	Section 10.7 Governing Law; Venue; Jury Trial Waiver.  This Trust Agreement shall be governed by and construed and enforced in accordance with the laws of the state of Delaware (without regard to conflict of law principles).  The laws of the state of ...
	Section 10.8 Counterparts.  This Trust Agreement may be signed in any number of counterparts, each of which shall be an original, with the same effect as if the signatures thereto and hereto were upon the same instrument.
	Section 10.9 Severability.  Any provision of this Trust Agreement that is prohibited or unenforceable in any jurisdiction shall, as to such jurisdiction only, be ineffective to the extent of such prohibition or unenforceability without invalidating th...
	Section 10.10 Signature of Beneficial Owners.  Each Investor will execute the Signature Page for Assignee or Transferee Beneficial Owners of BR Axis West, DST in substantially the form set forth in Exhibit E hereto (the “Signature Page”) in connection...

	[SIGNATURE PAGE FOLLOWS]
	EXHIBIT A
	REAL ESTATE
	EXHIBIT B-1
	FORM OF CLASS 1 BENEFICIAL OWNERSHIP CERTIFICATE
	BR AXIS WEST, DST
	CLASS 1 BENEFICIAL OWNERSHIP CERTIFICATE
	EXHIBIT B-2
	FORM OF CLASS 2 BENEFICIAL OWNERSHIP CERTIFICATE
	BR AXIS WEST, DST
	CLASS 2 BENEFICIAL OWNERSHIP CERTIFICATE
	EXHIBIT C
	CERTIFICATE OF TRUST OF BR AXIS WEST, DST
	(copy to be attached)
	EXHIBIT D
	EXHIBIT E
	AGREEMENT OF ASSIGNEE OR TRANSFEREE BENEFICIAL OWNER OF
	BR AXIS WEST, DST
	1.1 Acknowledges (i) that the Class 1 Beneficial Interest being acquired by the undersigned is (A) pursuant to the contract of sale or other written agreement attached hereto as Exhibit A and that there are no side letters or other undisclosed underst...
	1.2 Represents and warrants that the undersigned: (i) understands and is aware that there are substantial uncertainties regarding the treatment of the undersigned’s Class 1 Beneficial Interest as real estate for federal income tax purposes; (ii) fully...
	1.3 Acknowledges that the undersigned (i) has received from the undersigned’s transferor or assignor a courtesy copy of the private offering memorandum regarding the sale of the Class 1 Beneficial Interests by the Trust (together with any addendums or...
	1.4 Represents and warrants that the undersigned, in determining to acquire the Class 1 Beneficial Interest, has relied solely upon the advice of the undersigned’s legal counsel and accountants or other financial advisors with respect to the tax and o...
	1.5 Acknowledges that the Class 1 Beneficial Interest being acquired will be governed by the terms and conditions of the Trust Agreement, and under certain circumstances by the limited liability company operating agreement contemplated under Section 9...
	1.6 Represents and warrants that the undersigned either (i) is an accredited investor, or (ii) is acquiring the Class 1 Beneficial Interest in a fiduciary capacity for a person meeting such condition.
	1.7 Represents and warrants that the Class 1 Beneficial Interest being acquired will be acquired for the undersigned’s own account without a view to public distribution or resale and that the undersigned has no contract, undertaking, agreement or arra...
	1.8 Represents and warrants that the undersigned (i) can bear the economic risk of the purchase of the Class 1 Beneficial Interest including the total loss of the undersigned’s investment, (ii) has such knowledge and experience in business and financi...
	1.9 Understands that the Class 1 Beneficial Interest has not been registered under the Securities Act of 1933, as amended (the “Securities Act”), or the securities laws of any state and are subject to substantial restrictions on transfer as described ...
	1.10 Understands that a legend will be placed on the Class 1 Beneficial Ownership Certificate with respect to restrictions on distribution, transfer, resale, assignment or subdivision of the Class 1 Beneficial Interest imposed by applicable federal an...
	1.11 Agrees that the undersigned will not sell or otherwise transfer or dispose of any Class 1 Beneficial Interest or any portion thereof unless (i) such Class 1 Beneficial Interest is registered under the Securities Act and any applicable state secur...
	1.12 Agrees that the undersigned will not sell or transfer a Class 1 Beneficial Interest or any portion thereof to (i) an employee benefit plan within the meaning of Section 3(3) of ERISA that is subject to the fiduciary responsibility provisions of T...
	1.13 Understands that (i) the Trust has no obligation or intention to register any Class 1 Beneficial Interest for resale or transfer under the Securities Act or any state securities laws or to take any action (including the filing of reports or the p...
	1.14 Understands that no federal or state agency including the Securities and Exchange Commission, or the securities commission or authorities of any other state has approved or disapproved the Class 1 Beneficial Interests, passed upon or endorsed the...
	1.15 Represents, warrants and agrees that, if the undersigned is acquiring the Class 1 Beneficial Interest in a fiduciary capacity, (i) the above representations, warranties, agreements, acknowledgments and understandings shall be deemed to have been ...
	1.16 Acknowledges and agrees that counsel, including special tax counsel, to the Trust, the Depositor, the Manager and their Affiliates do not represent, and shall not be deemed under applicable codes of professional responsibility, to have represente...
	1.17 Agrees to indemnify, defend and hold harmless Bluerock Real Estate, L.L.C., Bluerock Real Estate Holdings, LLC, the Trust, Trustee, Depositor, and Manager, and each of their members, managers, shareholders, officers, directors, employees, consult...
	1.18 Represents and warrants that neither the undersigned nor any Affiliate of the undersigned (i) is a Sanctioned Person (defined below), (ii) has more than 15% of its assets in Sanctioned Countries (defined below), or (iii) derives more than 15% of ...
	1.19 Acknowledges that the Class 2 Beneficial Owner has certain rights under the Trust Agreement, as more particularly set forth in the Trust Agreement.
	[SIGNATURE PAGE FOLLOWS]
	The representations, warranties, acknowledgments, understandings and indemnities of transferee or assignee set forth herein above shall survive the undersigned’s acquisition of the Class 1 Beneficial Interest.

	EXHIBIT F
	FORM OF LIMITED LIABILITY COMPANY AGREEMENT
	1. Organization.
	1.1 Limited Liability Company.  On or prior to the Transfer Date, the Manager shall file a Certificate of Formation with the office of the Secretary of State of Delaware in accordance with and pursuant to the Act to form the Company.
	1.2 Name and Place of Business.  The name of the Company shall be “BR Axis West Springing, LLC”, and its principal place of business shall be at c/o Bluerock Real Estate, L.L.C., 712 Fifth Avenue, 9th Floor New York, NY 10019.  The Manager may change ...
	1.3 Business and Purpose of the Company.  The nature of the business and the purposes to be conducted and promoted by the Company are to engage solely in the following activities:
	1.3.1 To own, hold, sell, assign, transfer, and otherwise deal with the Property.
	1.3.2 To exercise all powers enumerated in the Act if necessary or convenient to the conduct, promotion or attainment of the business or purposes otherwise set forth herein.
	1.3.3 Notwithstanding anything to the contrary set forth in paragraphs 1.3.1 and 1.3.2 above, since its formation and thereafter until the Loan is paid in full, the Company will continue to (i) be organized solely for the purpose of owning the Propert...

	1.4 Term.  The term of the Company shall terminate as provided in Section 14 of this Agreement; provided, however, that the Company may not be dissolved at any time during which the Loan remains outstanding with the Lender for the Property.
	1.5 Required Filings.  The Manager shall execute, acknowledge, file, record and/or publish such certificates and documents as may be required by this Agreement or by law in connection with the formation and operation of the Company.
	1.6 Registered Office and Registered Agent.  The Company’s initial registered office and initial registered agent shall be as provided in the Certificate of Formation.  The registered office and registered agent may be changed from time to time by the...
	1.7 Certain Transactions.  Any Member, or any Affiliate of a Member, or any shareholder, officer, director, employee, partner, member or any person owning an interest therein, may engage in or possess an interest in any other business or venture of an...

	2. Definitions.  Definitions for this Agreement are set forth on Exhibit A and are incorporated herein.
	3. Capitalization and Financing.
	3.1 Members’ Capital Contributions.
	3.1.1 Initial Member.  The Trust, as the Initial Member, shall contribute the Trust Estate to the Company in exchange for all of the authorized Units in the Company.  The Trust shall then distribute the Units to the Beneficial Owners in proportion to ...
	3.1.2 Units.  The Company is hereby authorized to initially issue ten thousand (10,000) Units and to admit the Beneficial Owners as Members of the Company.
	3.1.3 Liabilities of Members.  Except as specifically provided in this Agreement, neither the Manager nor any Member shall be required to make any additional contributions to the Company and no Manager or Member shall be liable for the debts, liabilit...

	3.2 Additional Voluntary Capital Contributions or Additional Units.  The Manager may determine, in its sole discretion, that Capital Expenditures are in the best interest of the Company.  The Manager may request the Members to make additional voluntar...
	3.3 Manager Loans.  Provided it does not violate or conflict with the Loan Documents, the Manager or its Affiliates may, but will have no obligation to, make loans to the Company to pay Company operating expenses if deemed necessary in Manager’s reaso...

	4. Allocation of Income and Loss.
	4.1 Allocation to the Manager and Members.  For each fiscal year, the income and loss of the Company shall be allocated to the Members in proportion to their Units.
	4.2 Allocation Among Units.  Except as otherwise provided in this Agreement, all Distributions and allocations made to the Units shall be in the ratio of the number of Units held by each such Member on the date of such allocation (which allocation dat...
	4.3 Allocation of Company Items.  Except as otherwise provided herein, whenever a proportionate part of income or loss is allocated to a Member, every item of income, gain, loss or deduction entering into the computation of such income or loss, and ev...
	4.4 Assignment.  In the event of the assignment of a Unit, the income and loss shall be apportioned as between the Member and his or her assignee based upon the number of months of their respective ownership during the year in which the assignment occ...
	4.5 Consent of Members.  The methods for allocating income and loss are hereby expressly consented to by each Member as a condition of becoming a Member.
	4.6 Withholding Obligations.
	4.6.1 If the Company is required (as determined in good faith by the Manager) to make a payment (“Tax Payment”) with respect to any Member to discharge any legal obligation on the part of the Company or the Manager to make payments to any governmental...
	4.6.2 If and to the extent the Company or the Manager is required to make any Tax Payment with respect to any Member, or elects to make payment on any loan described in Section 4.6.1 by offset to a Distribution to a Member, either (i) such Member’s pr...
	4.6.3 The Manager shall be entitled to hold back any Distribution to any Member to the extent the Manager believes in good faith that a Tax Payment will be required with respect to such Member in the future and the Manager believes that there will not...


	5. Distributions.
	5.1 Cash from Operations.  Except as provided in Section 5.2 and as otherwise provided in Section 14, Distributable Cash with respect to each calendar year shall be distributed to the Members in proportion to their Units.
	5.2 Restrictions.  The Company intends to make periodic distributions of substantially all cash determined by the Manager to be distributable, subject to the following: (i) Distributions may be restricted or suspended for periods when the Manager dete...

	6. Compensation to the Manager and its Affiliates.
	6.1 Fees and Compensation to the Manager and its Affiliates.  The Manager, its Affiliates, and Affiliates of officers of the Manager shall be entitled to receive an administrative fee and additional compensation for any additional service performed on...
	6.2 Company Expenses.
	6.2.1 Operating Expenses.  Subject to the limitations set forth in Section 6.2.2, the Company shall pay directly, or reimburse the Manager as the case may be, for all of the costs and expenses of the Company’s operations, including, without limitation...
	6.2.2 Manager Overhead.  Except as set forth in this Section 6, the Manager and its Affiliates shall not be reimbursed for overhead expenses incurred in connection with the Company, including but not limited to rent, depreciation, utilities, capital e...


	7. Authority and Responsibilities of the Manager.
	7.1 Management.  The Manager shall manage the business and affairs of the Company.  Except as otherwise set forth in this Agreement and the Certificate of Formation, and to the maximum extent permitted by law, the Manager shall have full and complete ...
	7.2 Number, Tenure and Qualifications.  The Company shall have one Manager, which shall be BR Axis West Springing Manager, LLC. The Manager shall remain the Manager until such Manager is removed, withdraws or resigns.
	7.3 Manager Authority.  The Manager shall have all authority, rights and powers conferred by law (subject only to Section 7.4 and Section 10 hereof and the Certificate of Formation) and those required or appropriate to the management of the Company’s ...
	7.3.1 Take all actions relating to the management of the Property;
	7.3.2 Hold, sell, exchange or otherwise dispose of the Property;
	7.3.3 Borrow money, and, if security is required therefor subject the Property to any security device, and to prepay, in whole or in part, refinance, increase, modify, consolidate, or extend any security device.  All of the foregoing shall be on such ...
	7.3.4 Enter into such contracts and agreements as the Manager determines to be reasonably necessary or appropriate in connection with the Company’s business and purpose (including contracts with Affiliates of the Manager), and any contract of insuranc...
	7.3.5 Employ persons, who may be Affiliates of the Manager, in the operation and management of the business of the Company;
	7.3.6 Prepare or cause to be prepared reports, statements, and other relevant information for distribution to the Members;
	7.3.7 Open accounts and deposits and maintain funds in the name of the Company in banks, savings and loan associations, “money market” mutual funds and other instruments as the Manager may deem in its discretion to be necessary or desirable;
	7.3.8 Cause the Company to make or revoke any of the elections referred to in the Code (the Manager shall have no obligation to make any such elections);
	7.3.9 Select as its accounting year a calendar or fiscal year as may be approved by the Internal Revenue Service (the Company initially intends to adopt the calendar year);
	7.3.10 Determine the appropriate accounting method or methods to be used by the Company;
	7.3.11 In addition to any amendments otherwise authorized herein, amend this Agreement without any action on the part of the Members by special or general power of attorney or otherwise to:
	(a) Add to the representations, duties, services or obligations of the Manager or its Affiliates, for the benefit of the Members;
	(b) Cure any ambiguity or mistake, correct or supplement any provision herein that may be inconsistent with any other provision herein, or make any other provision with respect to matters or questions arising under this Agreement that will not be inco...
	(c) Amend this Agreement to reflect the addition or substitution of Members;
	(d) Minimize the adverse impact of, or comply with, any final regulation of the United States Department of Labor, or other federal agency having jurisdiction, defining “plan assets” for ERISA purposes;
	(e) Reconstitute the Company under the laws of another state if beneficial;
	(f) Execute, acknowledge and deliver any and all instruments to effectuate the foregoing, including the execution, acknowledgment and delivery of any such instrument by the attorney-in-fact for the Manager under a special or limited power of attorney,...
	(g) Make any changes to this Agreement required by the Lender or any subsequent lender that may be required to obtain financing or any refinancing of the Loan so long as such changes are not adverse to the interests of the Members; and
	(h) Delete or add any provision to this Agreement required to be so deleted or added for the benefit of the members by the staff of the Securities and Exchange Commission or by a state “Blue Sky” Commissioner or similar official.

	7.3.12 Require in any Company contract that the Manager shall not have any personal liability, but that the person or entity contracting with the Company is to look solely to the Company and its assets for satisfaction;
	7.3.13 Lease personal property for use by the Company;
	7.3.14 Establish reserves from income in such amounts as the Manager may deem appropriate;
	7.3.15 Provided it does not violate or conflict with the Loan Documents, make secured or unsecured loans to the Company and receive interest at the rates set forth herein;
	7.3.16 Represent the Company and the Members as “partnership representative” within the meaning of the Code in discussions with the Internal Revenue Service regarding the tax treatment of items of Company income, loss, deduction or credit, or any othe...
	7.3.17 Redeem or repurchase Units on behalf of the Company;
	7.3.18 Hold an election for a successor Manager before the resignation, withdrawal, expulsion or dissolution of the Manager;
	7.3.19 Initiate, settle and defend legal actions on behalf of the Company;
	7.3.20 Admit itself as a Member, but only to the extent necessary to fulfill its duties as the manager of the Company and, in any event, without any Economic Interest;
	7.3.21 Enter into any transaction with any partnership, company or venture;
	7.3.22 Perform any and all other acts which the Manager is obligated to perform hereunder;
	7.3.23 Perform any and all other acts which the Manager is permitted to perform under the Act; and
	7.3.24 Execute, acknowledge and deliver any and all instruments to effectuate the foregoing and take all such actions in connection therewith as the Manager may deem necessary or appropriate.  The Manager may, on behalf and in the name of the Company,...

	7.4 Restrictions on Manager’s Authority.  Subject to the balance of the terms of this Agreement and the Certificate of Formation, neither the Manager nor any Affiliates shall have authority, without a Majority Vote of the Units, to:
	7.4.1 Enter into contracts with the Company that would bind the Company after the expulsion, withdrawal, Event of Insolvency, or other cessation to exist of the Manager, or to continue the business of the Company after the occurrence of such event;
	7.4.2 Use or permit any other person to use Company funds or assets in any manner except for the exclusive benefit of the Company;
	7.4.3 Alter the primary purpose of the Company;
	7.4.4 Sell or lease to the Company any real property in which the Manager or any Affiliate has any interest;
	7.4.5 Admit another person or entity as the Manager, except with the consent of the Members as provided in this Agreement;
	7.4.6 Reinvest Cash from Operations in any additional properties;
	7.4.7 Enter into any agreement imposing personal liability on any Member; or
	7.4.8 Commingle the Company funds with those of any other person or entity, except for (i) the temporary deposit of funds in a bank checking account for the sole purpose of making Distributions immediately thereafter to the Members and the Manager or ...

	7.5 Responsibilities of the Manager.  The Manager shall:
	7.5.1 Have a fiduciary responsibility for the safekeeping and use of all the funds of the Company (but Manager shall have no other fiduciary duties);
	7.5.2 Devote such of its time and business efforts to the business of the Company as it shall in its discretion, exercised in good faith, determine to be necessary to conduct the business of the Company for the benefit of the Company and the Members;
	7.5.3 File and publish all certificates, statements, or other instruments required by law for formation, qualification and operation of the Company and for the conduct of its business in all appropriate jurisdictions;
	7.5.4 Cause the Company to be protected by public liability, property damage and other insurance determined by the Manager in its discretion to be appropriate to the business of the Company; and
	7.5.5 At all times use its best efforts to meet applicable requirements for the Company to be taxed as a Company and not as an association taxable as a corporation.
	7.5.6 Exercise commercially reasonable efforts to pursue a follow-on syndication of the membership interests of BR Axis West Investment Co, LLC, if any, within a reasonable time after the Transfer Date.

	7.6 Administration of Company.  So long as it is the Manager and the provisions of this Agreement for compensation and reimbursement of expenses of the Manager are observed, the Manager shall have the responsibility of providing continuing administrat...
	7.7 Indemnification of Manager.
	7.7.1 The Manager, its shareholders, Affiliates, officers, directors, partners, manager, members, employees, agents and assigns, shall not be liable for, and shall be indemnified and held harmless (to the extent of the Company’s assets) from, any loss...
	7.7.2 Notwithstanding anything contained herein to the contrary, any indemnification of the Manager or any Member shall be fully subordinated to any obligations respecting the Property (including, without limitation, the Loan Documents which secure th...

	7.8 No Personal Liability for Return of Capital.  The Manager shall not be personally liable or responsible for the return or repayment of all or any portion of the Capital Contribution of any Member or any loan made by any Member to the Company, it b...
	7.9 Authority as to Third Persons.
	7.9.1 No third party dealing with the Company shall be required to investigate the authority of the Manager or secure the approval or confirmation by any Member of any act of the Manager in connection with the Company business.  No purchaser of any pr...
	7.9.2 The Manager shall have full authority to execute on behalf of the Company any and all agreements, contracts, conveyances, deeds, mortgages and other instruments, and the execution thereof by the Manager, executing on behalf of the Company, shall...
	7.9.3 The Manager shall have the right by separate instrument or document to authorize one or more individuals or entities to execute leases and lease-related documents on behalf of the Company and any leases and documents executed by such agent shall...


	8. [Intentionally Omitted].
	9. Rights, Authority And Voting Of The Members.
	9.1 Members are Not Agents.  Pursuant to Section 7 and the Certificate of Formation, the day-to-day management of the Company is vested solely in the Manager.  No Member, acting in the capacity of a Member, is an agent of the Company nor can any Membe...
	9.2 Voting Rights of Members.  Subject to the terms of the Loan Documents, Members who own Units shall be entitled to cast one vote for each Unit they own.  Except as otherwise specifically provided in this Agreement, and subject to receipt of the wri...
	9.2.1 Removal of the Manager as provided in Section 11.2 of this Agreement;
	9.2.2 Election of a successor Partnership Representative;
	9.2.3 Amendment of this Agreement (except as otherwise provided herein);
	9.2.4 Extension of the term of the Company as provided in Section 14.1.4 when there is a Dissolution Event; or
	9.2.5 Election of a successor Manager.

	9.3 Member Vote; Consent of Manager.  All matters upon which the Members may vote, except as otherwise provided in this Agreement, shall require a Majority Vote and, except for removal of the Manager as provided in Section 11.2, the consent of the Man...
	9.4 Meetings of the Members.  The Manager may at any time call for a meeting of the Members, or for a vote without a meeting, on matters on which the Members are entitled to vote, and shall call for such a meeting (but not a vote without a meeting) fo...
	9.4.1 Notice.  Except as provided by Section 9.4.5, written notice of each meeting shall be given to each Member entitled to vote, either personally or by mail or other means of written communication, charges prepaid, addressed to such Member at his o...
	9.4.2 Adjourned Meeting and Notice Thereof.  When a Members’ meeting is adjourned to another time or place, notice need not be given of the adjourned meeting if the time and place thereof are announced at the meeting at which the adjournment is taken....
	9.4.3 Quorum.  The presence in person or by proxy of the persons entitled to vote a majority of the Units shall constitute a quorum for the transaction of business.  The Members present at a duly called or held meeting at which a quorum is present may...
	9.4.4 Consent of Absentees.  The transactions of any meeting of Members, however called and noticed and wherever held, are as valid as though they occurred at a meeting duly held after regular call and notice, if a quorum is present either in person o...
	9.4.5 Action Without Meeting.  Except as otherwise provided in this Agreement, any action which may be taken at any meeting of the Members may be taken without a meeting if a consent in writing, setting forth the action so taken, shall be signed by Me...
	9.4.6 Record Dates.  For purposes of determining the Members entitled to notice of any meeting or to vote or entitled to receive any Distributions or to exercise any rights in respect of any other lawful matter, the Manager may fix in advance a record...
	(a) The record date for determining Members entitled to notice of or to vote at a meeting of Members shall be at the close of business on the business day next preceding the day on which notice is given or, if notice is waived, at the close of busines...
	(b) The record date for determining Members entitled to give consent to Company action in writing without a meeting shall be the day on which the first written consent is given;
	(c) The record date for determining Members for any other purpose shall be at the close of business on the day on which the Manager adopts it, or the sixtieth (60th) day before the date of the other action, whichever is later; and
	(d) A determination of Members of record entitled to notice of or to vote at a meeting of Members shall apply to any adjournment of the meeting unless the Manager, or the Members who requested the meeting, fix a new record date for the adjourned meeti...

	9.4.7 Proxies.  Every person entitled to vote or execute consents shall have the right to do so either in person or by one or more agents authorized by a written proxy executed by such person or his duly authorized agent and filed with the Manager.  N...
	9.4.8 Chairman of Meeting.  The Manager may select any person to preside as Chairman of any meeting of the Members, and if such person shall be absent from the meeting, or fail or be unable to preside, the Manager may name any other person in substitu...
	9.4.9 Inspectors of Election.  In advance of any meeting of Members, the Manager may appoint any persons other than nominees for Manager or other office as the inspector of election to act at the meeting and any adjournment thereof. If an inspector of...
	9.4.10 Record Date and Closing Company Books.  When a record date is fixed, only Members of record on that date are entitled to notice of and to vote at the meeting or to receive a Distribution, or allotment of rights, or to exercise the rights, as th...

	9.5 Rights of Members.  No Member shall have the right or power to: (i) withdraw or reduce his contribution to the capital of the Company, except as a result of the dissolution and termination of the Company or as otherwise provided in this Agreement ...
	9.6 Restrictions on the Member.  No Member shall:
	9.6.1 Disclose to any non-Member other than their lawyers, accountants or consultants and/or commercially exploit any of the Company’s business practices, trade secrets or any other information not generally known to the business community;
	9.6.2 Do any other act or deed with the intention of harming the business operations of the Company; or
	9.6.3 Do any act contrary to this Agreement.

	9.7 Return of Capital of Member.  In accordance with the Act, a Member may, under certain circumstances, be required to return to the Company, for the benefit of the Company’s creditors, amounts previously distributed to the Member.  If any court of c...

	10. Separateness Provisions.
	10.1 Lender Covenants.
	10.1.1 This Section 10.1 is adopted in order to comply with certain provisions required in order to qualify the Company as a “single purpose entity” as required under the Loan Documents.
	10.1.2 [Intentionally Omitted].
	10.1.3 Until the Loan is paid in full, the Company must remain a Single Purpose Entity.  A “Single Purpose Entity” means with respect to the Company, a limited liability company, which at all times since its formation and thereafter:
	(a) shall not own or lease any real property, personal property, or assets other than the Property;
	(b) shall not own, operate, or participate in any business other than the leasing, ownership, management, operation, and maintenance of the Property;
	(c) shall not have any material financial obligation under or secured by any indenture, mortgage, deed of trust, deed to secure debt, loan agreement, or other agreement or instrument to which the Company is a party, or by which the Company is otherwis...
	(d) shall maintain its financial statements, accounting records, and other partnership, real estate investment trust, limited liability company, or corporate documents, as the case may be, separate from those of any other Person (unless the Company’s ...
	(e) shall not commingle its assets or funds with those of any other Person, unless such assets or funds can easily be segregated and identified in the ordinary course of business from those of any other Person;
	(f) shall be adequately capitalized in light of its contemplated business operations;
	(g) shall not assume, guarantee, or pledge its assets to secure the liabilities or obligations of any other Person (except in connection with the Loan or other mortgage loans that have been paid in full or collaterally assigned to Lender, including in...
	(h) shall not make loans or advances to any other Person; and
	(i) shall not enter into and shall not be a party to, any transaction with any Affiliate except in the ordinary course of business and on terms which are no more favorable to any such Affiliate than would be obtained in a comparable arm’s length trans...

	10.1.4 Notwithstanding anything to the contrary in this Agreement, no transfer of a Unit will be permitted under the Loan Documents, unless the provisions of this Section 10 are satisfied at all times.


	11. Resignation, Withdrawal or Removal of the Manager .
	11.1 Resignation or Withdrawal of the Manager.  Subject to Section 12 hereof, the Manager shall not resign or withdraw as the Manager or do any act that would require its resignation or withdrawal without a Majority Vote.  So long as any Loan is outst...
	11.2 Removal.  Subject to the terms of the Loan Documents, the Manager may be removed by a Majority Vote for “cause”.  For purposes of this Section 11.2, “cause” shall be deemed to exist (i) if the Manager has engaged in fraud or gross negligence and ...
	11.3 Manager’s Fees.  Upon the removal of the Manager pursuant to Section 11.2 or its withdrawal with the approval of a Majority Vote, such Manager shall be paid all of its earned but unpaid fees and other compensation remaining to be paid under this ...

	12. Assignment of Units.
	12.1 Permitted Assignments.  Subject to the terms and conditions of the Loan Documents, a Member may only sell, assign, hypothecate, encumber or otherwise transfer all or any part of his or her interest in the Company if the following requirements are...
	12.1.1 The Manager consents in its sole and absolute discretion in writing to the transfer;
	12.1.2 No Member shall transfer, assign or convey or offer to transfer, assign or convey all or any portion of a Unit to any person who does not possess the financial qualifications required of all persons who become Members, as described in the Memor...
	12.1.3 No Member shall have the right to transfer any Unit to any minor or to any person who, for any reason, lacks the capacity to contract for himself or herself under applicable law.  Such limitations shall not, however, restrict the right of any M...
	12.1.4 The Manager, with advice of counsel, must determine that such transfer will not jeopardize the applicability of the exemptions from the registration requirements under the Securities Act of 1933, as amended, and registration or qualification un...
	12.1.5 The Manager, with advice of counsel, must determine that, despite such transfer, Units will not be deemed traded on an established securities market or “readily tradable on a secondary market (or the substantial equivalent thereof)” under Secti...
	12.1.6 Any such transfer shall be by a written instrument of assignment, the terms of which are not in contravention of any of the provisions of this Agreement, and which has been duly executed by the assignor of such Units and accepted by the Manager...
	12.1.7 A transfer fee shall be paid by the transferring Member in such amount as may be required by the Manager and/or Lender to cover all reasonable expenses, including attorneys’ fees, connected with such assignment;
	12.1.8 The transfer will not result in qualified benefit plans owning twenty-five percent (25%) or more of the Units; and
	12.1.9 The transfer will not violate any of the terms of the Loan Documents, including any requirement for Lender approval of the transfer.

	12.2 Right of First Refusal.  Notwithstanding Section 12.1 above, before any Member may transfer all or any portion of its Units, such Selling Member shall provide the Manager written notice of the Third-Party Offer pertaining to such Units, together ...
	12.3 Records of Ownership.  The Manager shall keep Records of Ownership, which shall include records of the transfer and exchange of Units.  Notwithstanding any provision of this Agreement to the contrary, transfer of a Unit, or of any right, title or...
	12.4 Substituted Member.
	12.4.1 Conditions to be Satisfied.  Subject to the terms of the Loan Documents, no person shall have the right to become a Substituted Member unless the Manager shall consent thereto in accordance with Section 12.2.2 and all of the following condition...
	(a) A duly executed and acknowledged written instrument of assignment shall have been filed with the Company, which instrument shall specify the number of Units being assigned and set forth the intention of the assignor that the assignee succeed to th...
	(b) The assignor and assignee shall have executed, acknowledged and delivered such other instruments as the Manager may deem necessary or desirable to effect such substitution, which may include an opinion of counsel regarding the effect and legality ...
	(c) A transfer fee sufficient to cover all reasonable expenses connected with such substitution shall have been paid to the Company.

	12.4.2 Consent of Manager.  The consent of the Manager shall be required to admit a person as a Substituted Member.  The granting or withholding of such consent shall be within the sole and absolute discretion of the Manager.
	12.4.3 Consent of Member.  By executing or adopting this Agreement, each Member hereby consents to the admission of additional or Substituted Members upon consent of the Manager and in compliance with this Agreement.

	12.5 Assignment of 50% or More of Units.  No assignment of any Units may be made if the Units to be assigned, when added to the total of all other Units assigned within the thirteen (13) immediately preceding months, would, in the advice of counsel fo...
	12.6 Transfer Subject to Law.  No assignment, sale, transfer, exchange or other disposition of any Units may be made except in compliance with the applicable governmental laws and regulations, including state and federal securities laws.
	12.7 Termination of Limited Liability Company Interest.  Upon the transfer of a Unit in violation of this Agreement, or the occurrence of a Member Dissolution that does not result in the dissolution of the Company, the Limited Liability Company Intere...

	13. Books, Records, Accounting and Reports.
	13.1 Records, Audits and Reports.  The Company shall maintain at its principal office the Company’s records and accounts of all operations and expenditures of the Company including the following:
	13.1.1 A current list in alphabetical order of the full name and last known business or resident address of each Member and Manager, together with the number of Units owned by each Member;
	13.1.2 A copy of the Certificate of Formation and all amendments thereto, together with any powers of attorney pursuant to which the Certificate of Formation or any amendments thereto were executed;
	13.1.3 Copies of the Company’s federal, state, and local income tax or information returns and reports, if any, for the six (6) most recent taxable years;
	13.1.4 Copies of this Agreement and any amendments thereto together with any powers of attorney pursuant to which any written accounting or any amendments thereto were executed;
	13.1.5 Copies of any financial statements of the Company, if any, for the six (6) most recent years; and
	13.1.6 The Company’s books and records as they relate to the internal affairs of the Company for at least the current and past four (4) fiscal years.

	13.2 Delivery to Members.
	13.2.1 Each Member and each Member’s representative designated in writing have the right, upon reasonable written request for purposes related to the interest of that person as a Member, which purposes are set forth in the written request, to receive ...
	13.2.2 Other than as expressly provided in this Agreement, no Member shall have any right to information, reports or records of the Company or with respect to any Member or the Manager.  Without limiting the foregoing, no Member shall have the right u...

	13.3 Annual Report.  The Manager will cause the Company, at the Company’s expense, to prepare an annual report containing a year-end balance sheet, income statement and a statement of changes in financial position.  Copies of such statements shall be ...
	13.4 Tax Information.  The Manager shall cause the Company, at the Company’s expense, to prepare and timely file income tax returns for the Company with the appropriate authorities, and shall cause all Company information necessary in the preparation ...

	14. Termination and Dissolution of the Company.
	14.1 Termination of Company.  Subject to the limitations contained in Section 1.4 and Section 10 of this Agreement and to the Certificate of Formation, the Company shall be dissolved, shall terminate and its assets shall be disposed of, and its affair...
	14.1.1  Upon the happening of any event of dissolution specified in the Certificate of Formation;
	14.1.2  A determination by the Manager to terminate the Company;
	14.1.3  The sale of the Contributed Property, held by the Company, or the receipt of the final payment on any seller financing provided by the Company on the sale of the Contributed Property, if later; or
	14.1.4  The occurrence of a Dissolution Event unless the business of the Company is continued by a Majority Vote of the remaining Members within ninety (90) days following the occurrence of the event, which shall be mandatory at the times any amounts ...

	14.2 Certificate of Cancellation.  As soon as possible following the completion of the winding up of the Company, the Manager who has not wrongfully dissolved the Company or, if none, the Members, shall execute and file a Certificate of Cancellation i...
	14.3 Liquidation of Assets.  Upon a dissolution and termination of the Company, the Manager (or in case there is no Manager, the Members or person designated by a Majority Vote) shall take full account of the Company assets and liabilities, shall liqu...
	14.3.1  To the payment of creditors of the Company, including the Lender, other than Members who are creditors, but excluding secured creditors whose obligations will be assumed or otherwise transferred on liquidation of Company assets, and then to th...
	14.3.2  To the setting up of any reserves as required by law for any liabilities or obligations of the Company; provided, however, that said reserves shall be deposited with a bank or trust company in escrow with interest for the purpose of disbursing...
	14.3.3  To the Members in proportion to their Units.

	14.4 Distributions Upon Dissolution.  Each Member shall look solely to the assets of the Company for all Distributions, and shall have no recourse therefor (upon dissolution or otherwise) against any Manager or any Member.
	14.5 Limitation on Distributions.  Notwithstanding any other provision in this Agreement, the Company shall make no distribution that would violate the Act, the Loan Documents or other applicable law.
	14.6 Waiver of Dissolution and Termination.  Notwithstanding anything to the contrary contained in this Agreement, the Company and its Members, to the fullest extent permitted by law, hereby waive their right to dissolve or terminate (and waive their ...

	15. Special and Limited Power of Attorney.
	15.1 Power of Attorney.  The Manager shall at all times during the term of the Company have a special and limited power of attorney as the attorney-in-fact for each Member, with power and authority to act in the name and on behalf of each such Member ...
	15.1.1  This Agreement, as well as any amendments to the foregoing which, under the laws of the State of Delaware or the laws of any other state, are required to be filed or which the Manager shall deem it advisable to file;
	15.1.2  Any other instrument or document that may be required to be filed by the Company under the laws of any state or by any governmental agency or which the Manager shall deem it advisable to file;
	15.1.3  Any instrument or document that may be required to effect the continuation of the Company, the admission of Substituted Members, or the dissolution and termination of the Company (provided such continuation, admission or dissolution and termin...
	15.1.4  Any instrument of conveyance or encumbrance with respect to the Contributed Property;
	15.1.5  This Agreement or any other instrument or document to include any special purpose entity or bankruptcy remote entity requirement imposed by the Lender; and
	15.1.6  Any and all other instruments as the Manager may deem necessary or desirable to effect the purposes of this Agreement and carry out fully its provisions, including, but not limited to, those in Sections 7 and 17.

	15.2 Provision of Power of Attorney.  The special and limited power of attorney of the Manager:
	15.2.1  Is a special power of attorney coupled with the interest of the Manager in the Company, and its assets, is irrevocable, shall survive the death, incapacity, termination or dissolution of the granting Member, and is limited to those matters her...
	15.2.2  May be exercised by the Manager by and through one or more of the officers of the Manager, for each of the Members by the signature of the Manager acting as attorney-in-fact for the Members, together with a list of all Members executing such i...
	15.2.3  Shall survive an assignment by a Member of all or any portion of his or her Units except that, where the assignee of the Units owned by the Member has been approved by the Manager for admission to the Company as a Substituted Member, the speci...

	15.3 Notice to Members.  The Manager shall promptly furnish to a Member a copy of any amendment to this Agreement executed by the Manager pursuant to a power of attorney from the Member.

	16. Relationship of this Agreement to the Act.  Many of the terms of this Agreement are intended to alter or extend provisions of the Act as they may apply to the Company or the Members.  Any failure of this Agreement to mention or specify the relatio...
	17. Amendment of Agreement.
	17.1 Admission of Member.  Amendments to this Agreement for the admission of any Member or Substituted Member shall not, if in accordance with the terms of this Agreement and the Loan Documents, require the consent of any Member.
	17.2 Amendments with Consent of Members.  Subject to the terms of Section 10.1 and the Certificate of Formation, in addition to any amendments otherwise authorized herein, this Agreement may be amended by the Manager with a Majority Vote of the Units;...
	17.3 Amendments Without Consent of the Members.  Subject to the terms of Section 10.1 and the Certificate of Formation, in addition to any amendment to this Agreement authorized pursuant to Section 7.3.11 or otherwise authorized herein, the Manager ma...
	17.4 Execution and Recording of Amendments.  Any amendment to this Agreement shall be executed by the Manager, and by the Manager as attorney-in-fact for the Members pursuant to the power of attorney contained in Section 15.  After the execution of su...

	18. Member Representations.  Each Member hereby represents and warrants to the Company, the Manager and all other Members that:
	18.1 Such Member has the power and authority to execute and comply with the terms and provisions hereof.
	18.2 Such Member’s interest in the Company has not and will not be registered under the Securities Act of 1933, as amended, or the securities laws of any state, and cannot be sold or transferred without compliance with the registration provisions of s...

	19. Miscellaneous.
	19.1 Counterparts.  This Agreement may be executed in several counterparts, and all so executed shall constitute one Agreement, binding on all of the parties hereto, notwithstanding that all of the parties are not signatory to the original or the same...
	19.2 Successors and Assigns.  The terms and provisions of this Agreement shall be binding upon and shall inure to the benefit of the successors and assigns of the respective Members.
	19.3 Severability.  In the event any sentence or Section of this Agreement is declared by a court of competent jurisdiction to be void, such sentence or Section shall be deemed severed from the remainder of this Agreement and the balance of this Agree...
	19.4 Notices.  All notices under this Agreement shall be in writing and shall be given to the Member entitled thereto, by personal service or by mail, posted to the address maintained by the Company for such person or at such other address as he or sh...
	19.5 Manager’s Address.  The address of the Manager is as follows:
	19.6 Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the State of Delaware (without regard to its conflict of laws principles).
	19.7 Captions.  Section titles or captions contained in this Agreement are inserted only as a matter of convenience and reference.  Such titles and captions in no way define, limit, extend or describe the scope of this Agreement nor the intent of any ...
	19.8 Gender.  Whenever required by the context hereof, the singular shall include the plural, and vice versa, the masculine gender shall include the feminine and neuter genders, and vice versa.
	19.9 Time.  Time is of the essence with respect to this Agreement.
	19.10 Additional Documents.  Each Member, upon the request of the Manager, shall perform any further acts and execute and deliver any documents that may be reasonably necessary to carry out the provisions of this Agreement, including, but not limited ...
	19.11 Descriptions.  All descriptions referred to in this Agreement are expressly incorporated herein by reference as if set forth in full, whether or not attached hereto.
	19.12 Choice of Law and Venue.  Any action relating to or arising out of this Agreement shall be brought only in a court of competent jurisdiction located in the borough of Manhattan in New York County, New York, and in such action the substantive law...
	19.13 Partition.  The Members agree that the assets of the Company are not and will not be suitable for partition.  Accordingly, each of the Members hereby irrevocably waives any and all rights that he may have, or may obtain, to maintain any action f...
	19.14 Integrated and Binding Agreement.  This Agreement contains the entire understanding and agreement among the Members with respect to the subject matter hereof, and there are no other agreements, understandings, representations or warranties among...
	19.15 Legal Counsel.  Each Member acknowledges and agrees that counsel representing the Company, the Manager and its Affiliates does not represent and shall not be deemed under the applicable codes of professional responsibility to have represented or...
	19.16 Title to Company Property.  All property owned by the Company shall be owned by the Company as an entity and, insofar as permitted by applicable law, no Member shall have any ownership interest in any Company property in its individual name or r...
	19.17 Conflict.  In the event of a conflict between the terms of this Agreement and the Certificate of Formation, the terms of the Certificate of Formation shall control.
	19.18 Signature of the Members.  The Members hereby acknowledge and agree that by signing the Purchase Agreement they are also agreeing to be bound by the terms of this Agreement and that their signature hereto will not be required as of the Transfer ...
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	PROPERTY MANAGEMENT AGREEMENT
	BETWEEN
	BR AXIS WEST LEASECO, LLC, a Delaware limited Liability Company
	AND
	BLUEROCK PROPERTY MANAGEMENT, LLC, a Michigan Limited Liability Company
	DATED AS OF MAY 10, 2018
	PROPERTY MANAGEMENT AGREEMENT
	AGREEMENT

	Article I
	APPOINTMENT
	Article II
	TERM OF AGREEMENT
	2.1 Term. Subject to Sections 2.2 and 2.3 hereof, the initial term of this Agreement shall be twelve (12) months, but it will be automatically renewed thereafter for successive one-year terms unless terminated by one of the parties in writing prior to...
	2.3 Assumption of Obligations.  Upon the termination of this Agreement, Master Lessee shall assume the obligations of any contract executed, and the responsibility for payment of all unpaid bills incurred, by Property Manager in accordance with this A...
	2.4 Termination Fee.  In the event this Agreement is terminated other than through the expiration of the Term hereof, by the action of the Master Lessee or the Master Lessee’s default hereunder, Master Lessee shall pay to Property Manager a terminatio...

	ARTICLE 3
	MANAGEMENT
	3.1 General Management Duties.  Subject to the availability of funds provided under the Budget (as defined in Section 3.3 hereof) and in the Operating Account (as defined in Section 5.1 hereof), Property Manager shall manage and operate the Property i...
	3.1.1 Maintain businesslike relations with residents of the Property whose service requests shall be received, considered, and recorded in systematic fashion in order to show the action taken with respect to each request.  Complaints of a serious natu...
	3.1.2 Use good faith efforts to collect all rents and other sums and charges due from residents, sub-residents, licensees, and concessionaires of the Property and all other receipts, if any, derived from the operation of the Property;
	3.1.3 Prepare or cause to be prepared for execution and filing by Master Lessee all forms, reports, and returns, if any, required by all federal, state, or local laws in connection with unemployment insurance, workmen’s compensation insurance, disabil...
	3.1.4 Subject to the limitations of the approved Budget adopted pursuant to Section 3.3 hereof, pay prior to delinquency all real estate taxes, personal property taxes, and assessments levied against the Property, or any part thereof; and
	3.1.5 Subject to the limitations of the approved Budget adopted pursuant to Section 3.3 hereof, perform such other acts as are reasonable, necessary, and proper in the discharge of its duties under this Agreement.

	3.2 Leasing.
	3.2.1 Exclusive Agency.  Property Manager shall be the sole rental agent for the Property, and Master Lessee may not employ any outside rental agent or broker without the prior written consent of Property Manager.  The Property Manager shall exercise ...
	3.2.2 Advertising; Promotion.  Master Lessee agrees that Property Manager may use the services of any third-party rental or leasing agency, including any apartment locator services in the area where the Property is located, and the fees payable for su...

	3.3 Budget.
	3.3.1 Budget Approval Process.  Property Manager shall submit for approval of Master Lessee not later than 30 days after the date of this Agreement a proposed detailed, written estimate or projection of all receipts and expenditures for the operation ...
	3.3.2 Payment of Budgeted Expenses.  Property Manager shall have the right to pay all expenses according to the approved Budget, including the Management Fee.  Notwithstanding any other provision in this Agreement, without the prior written consent of...

	3.4 Reimbursable Costs. All costs incurred by Property Manager in the performance of its duties under this Agreement that are in accordance with the approved Budget, including, but not limited to, postage, copying, courier charges, bank charges, long ...
	3.5 Property Personnel. Property Manager may, at Master Lessee’s expense and in accordance with the approved Budget, either itself or through an entity (hereinafter referred to as the “PM Entity”) wholly owned by Property Manager, hire, employ, superv...
	3.5.1 Property Manager.  A full-time person who is experienced in the administration and operation of apartment complexes of the size, character, and quality of the Property;
	3.5.2 Others.  Such other personnel to manage, operate and maintain the Property, including, but not limited to, an assistant property manager, leasing consultant, maintenance manager, administrative personnel, accounting personnel, grounds keepers, j...

	3.6 Contracts and Supplies. Property Manager shall, at Master Lessee’s expense, at the lowest cost as in its judgment is consistent with good quality, workmanship and service standards, enter into contracts in its own name as agent for Master Lessee f...
	3.7 Right to Subcontract Property Management Functions.  Notwithstanding any other provision hereof, Property Manager may subcontract all day-to-day, on-site management, leasing and related functions for the Property to a third-party sub-manager (the ...
	3.8 Alterations, Repairs and Maintenance.
	3.8.1 Budgeted Repairs/Emergency Repairs.  Property Manager shall, at Master Lessee’s expense, perform or cause to be performed all necessary or desirable repairs, maintenance, cleaning, painting and decorating, alterations, replacements and improveme...
	3.8.2 Capital Improvements.  In accordance with the terms of the approved Budget or upon written request and/or approval of Master Lessee, Property Manager shall, from time to time during the term hereof, at Master Lessee’s expense, supervise the perf...
	3.8.3 Defects and Warranties.  Property Manager shall give Master Lessee written notice of any material defect, casualty or a taking in or of the Property and all parts thereof known to Property Manager promptly after any of the foregoing comes to Pro...

	3.9 Licenses and Permits.  Property Manager shall, at Master Lessee’s expense, obtain and maintain in the name of Master Lessee all licenses and permits required of Master Lessee or Property Manager in connection with the management and operation of t...
	3.10 Compliance with Laws.  Property Manager shall comply with all applicable laws, regulations and requirements of any federal, state or municipal government having jurisdiction with respect to the maintenance or operation of the Property by Property...
	3.11 Legal Proceedings.  Property Manager may, to the extent permitted by law, terminate a lease, lock out a tenant, and institute proceedings for recovery of possession, in the ordinary course of business, without the prior written approval of Master...
	3.12 Inventory.  Property Manager shall maintain a current inventory of all equipment supplies, furnishings, furniture and all other items of personal property now or hereafter owned by Master Lessee and located upon or used, or useful for, or necessa...
	3.13 Signs.  Master Lessee agrees to allow Property Manager to place one or more signs on or about the Property stating that Property Manager is the management and leasing agent for the Property.  All such signs and locations thereof shall be subject ...
	3.14 Property Manager’s Offices.  Master Lessee shall provide to Property Manager, at Master Lessee’s expense, an office in the Property of a size and in a location appropriate for the conduct of Property Manager’s duties under this Agreement.
	3.15 Limitation of Liability.  Property Manager assumes no liability whatsoever for any acts or omissions of Master Lessee, or any previous owners or Master Lessees of the Property, or any previous management or other agent of either (other than Prope...

	ARTICLE 4
	FEES
	4.1 Management Fee.  As consideration for the performance by Property Manager of its service under this Agreement, Master Lessee agrees to pay to Property Manager for each month during the term of this Agreement a monthly property management fee based...
	4.2 Payment of Management Fee.  Provided that Property Manager is not in default under this Agreement, Property Manager shall be entitled to pay itself the monthly Management Fee from the bank accounts referred to in Section 5.1 hereof.

	ARTICLE 5
	PROCEDURE FOR HANDLING RECEIPTS
	5.1 Receipts and Disbursements. All monies received by Property Manager for or on behalf of Master Lessee in connection with the operation or management of the Property shall be promptly deposited by Property Manager in a bank account or accounts esta...
	5.2 Authorized Signatories. Designated officers and representatives of Property Manager shall be authorized signatories on the Operating Account and shall have authority to make withdrawals from the Operating Account, subject to the terms of this Agre...

	article 6
	ACCOUNTING
	6.1 Books and Records.  Property Manager shall maintain on a modified cash basis at the corporate office of Property Manager, a comprehensive system of office records, books and accounts pertaining to the Property.  On forty-eight (48) hours’ prior wr...
	6.2 Periodic Statements; Audits.
	6.2.1 Monthly Statements.  On or before the twenty-fifth (25th) day of each calendar month, Property Manager shall deliver or cause to be delivered to Master Lessee (i) reports for the prior calendar month and for the fiscal year-to-date, and (ii) suc...
	6.2.2 Audit.  In the event that Master Lessee requires an audit, it will be at Master Lessee’s expense.  The Property Manager shall reasonably cooperate with the auditors.
	6.2.3 Other Statements.  Master Lessee may request, and Property Manager shall provide, such weekly, monthly, quarterly and/or annual leasing and management reports that relate to the operations of the Property as Master Lessee may reasonably request ...


	article 7
	INSURANCE
	7.1 Insurance and Indemnities.
	7.1.1 Coverages.  Property Manager shall, at its own expense, procure and keep in effect during the term of this Agreement, Property and Casualty Insurance and general liability insurance with limits as required by the Master Lease, which insurance sh...
	7.1.2 Property Manager Indemnity.  The Property Manager shall indemnify, defend (with counsel reasonably satisfactory to Master Lessee) and save Master Lessee and Landlord harmless from and against any and all claims arising from Property Manager’s an...
	7.1.3 Master Lessee Indemnity.  Property Manager agrees:
	7.1.3.1 to notify Master Lessee within five (5) business days after Property Manager receives notice of any loss, damage, or injury occurring on or about the Property;
	7.1.3.2 take no action (such as admission of liability) which bars Master Lessee from obtaining any protection afforded by any policy Master Lessee may hold; and
	7.1.3.3 that Master Lessee shall have the exclusive right to conduct the defense to any claim, demand, or suit within limits prescribed by the policy or policies of insurance.


	7.2 Survival.  The provisions of this Article 7 shall survive any cancellation, termination or expiration of this Agreement and shall remain in full force and effect until such time as the applicable statute of limitations shall have expired for all d...

	article 8
	DEFAULT; TERMINATION
	8.1 Default. Upon the occurrence of any default under this Agreement by a party (“Defaulting Party”), and after giving notice of default and opportunity to cure as provided below, the non-defaulting party shall be entitled to terminate this Agreement ...
	8.2 Bankruptcy, Insolvency.
	8.2.1 If either party shall file a petition in bankruptcy or for a reorganization or arrangement or other relief under the United States Bankruptcy Code or any similar statute, or if any such proceeding shall be filed against either party and is not d...
	8.2.2 Master Lessee and Property Manager have entered into this Agreement in reliance upon the unique knowledge, experience and expertise of the other party and in reliance upon the duties of loyalty and confidentiality which each party hereby agrees ...

	8.3 Disposition of the Property.  Master Lessee may terminate this Agreement, immediately upon any disposition of the Property.

	article 9
	SUBORDINATION TO MORTGAGES
	9.1 Subordination.  This Agreement and Property Manager’s interest and rights hereunder, are and shall be subject and subordinate at all times to the lien of any mortgage, whether now existing or hereafter created on or against the Property, and all ...
	9.2 Rights after Events of Default.  Upon an Event of Default (as such term is defined in any Security Document), and provided that it continues to be paid in accordance with the terms of this Agreement, the Property Manager shall continue to perform...

	ARTICLE 10
	MISCELLANEOUS PROVISIONS
	10.1 Notices.  All notices, demands, requests or other communications which may be or are required to be given, served or sent by either party to the other hereunder, shall be in writing and delivered personally or by recognized national courier servi...
	10.2 Severability.  If any term, covenant or condition of this Agreement or the application thereof to any person or circumstance shall, to any extent, be held to be invalid or unenforceable, the remainder of this Agreement, or the application of such...
	10.3 No Joint Venture or Partnership. Master Lessee and Property Manager hereby renounce the existence of any joint venture or partnership between them and agree that nothing contained herein or in any document executed in connection herewith shall be...
	10.4 Entire Agreement and Amendment. This Agreement constitutes the entire agreement between the parties hereto with respect to the subject matter hereof.  This Agreement may be amended or modified only by a written instrument executed by Property Man...
	10.5 Article and Section Headings. Article and Section headings contained in this Agreement are for reference only and shall not be deemed to have any substantive effect or to limit or define the provisions contained herein.
	10.6 Successors and Assigns. This Agreement shall be binding on the parties hereto, and their successors and permitted assigns.  Neither party may assign or otherwise transfer its interest hereunder without the prior written consent of the other party...
	10.7 Attorneys’ Fees.  Should either party employ attorneys to enforce any of the provisions hereof, the party losing in any final judgment agrees to pay the prevailing party all reasonable costs, charges and expenses, including attorneys’ fees, expen...
	10.8 Governing Law. This Agreement shall be construed in accordance with the internal laws of the State where the Property is located.
	10.9 Counterparts. This Agreement may be executed in several counterparts, each of which shall be deemed to be an original, but all of which shall constitute one and the same instrument.
	10.10 Confidentiality. Property Manager shall maintain the confidentiality of all matters pertaining to this Agreement and all operations and transactions relating to the Property.
	10.11  Time. Time is of the essence in the performance of this Agreement.
	10.12  Corporate Authority of Property Manager.  Property Manager represents and warrants that (a) Property Manager is a limited liability company duly organized and validly existing and is in good standing under the laws of the State of Michigan; and...
	10.13 Corporate Authority of Master Lessee. Master Lessee represents and warrants that (a) Master Lessee is a limited liability company, duly organized and validly existing and is in good standing under the laws of the State of Delaware and (b) Master...
	[signature page follows]
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	1. The title of the Trust to which this Certificate applies is: _________________________________
	______________________________________________________________________________
	2. The date of the Trust Agreement is: _________________________________________________
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	5. The Seller has the authority to accept orders and other instructions relative to the Trust account from designated trustees, who are:
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	□ The trustee(s) listed above may act independently as provided in the Trust Agreement, and the execution by any one trustee can bind the Trust.
	□ The trustees listed above may act as a majority as provided in the Trust Agreement.
	□ The trustee(s) listed above must act unanimously as provided in the Trust Agreement, and the execution or authorization of all of the trustees is required to bind the Trust.
	7.  The undersigned, constituting all of the trustee(s) of the Trust, hereby certify as follows:
	a) A true and correct copy of the Trust Agreement is attached hereto and that, as of the date hereof, the Trust Agreement has not been amended (except as to any attached amendments) or revoked and is still in full force and effect.
	b) As the trustee(s) of the Trust, we have determined that the investment in, and purchase of Interests in BR AXIS WEST, DST is authorized by the terms of the Trust Agreement and is of benefit to the Trust, and we have determined to make such investme...
	c) We, the trustees, jointly and severally, indemnify BR AXIS WEST, DST and hold BR AXIS WEST, DST harmless from and against any liability relating to effecting any orders, transactions, instructions or directions given by any individuals listed in th...
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