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SUBSCRIPTION AGREEMENT 

FOR ACCREDITED INVESTORS 

Bay Island Investors LLC, 
 

A DELAWARE LIMITED LIABILITY COMPANY 

(THE “COMPANY”) 
 

 
 

This is a Subscription for Membership Interests in the Company 

 

THE INTERESTS OFFERED HEREBY HAVE NOT BEEN REGISTERED WITH THE 

SECURITIES AND EXCHANGE COMMISSION UNDER THE SECURITIES ACT OF 1933, 

AS AMENDED (THE “SECURITIES ACT”). ANY SALE OF INTERESTS IS MADE IN 

RELIANCE UPON EXEMPTIONS FROM REGISTRATION AND QUALIFICATION AS 

PROVIDED IN THE SECURITIES ACT AND APPLICABLE STATE LAW. THE INTERESTS 

HAVE NOT BEEN APPROVED OR DISAPPROVED BY THE SECURITIES AND 

EXCHANGE COMMISSION, OR ANY STATE SECURITIES COMMISSION OR OTHER 

REGULATORY AUTHORITY, NOR HAS ANY AUTHORITY PASSED UPON OR 

ENDORSED THE MERITS OF THIS OFFERING OR THE ACCURACY OR ADEQUACY OF 

THIS SUBSCRIPTION AGREEMENT. ANY REPRESENTATION TO THE CONTRARY IS 

UNLAWFUL. 
 

THE INTERESTS ARE SUBJECT TO RESTRICTIONS ON TRANSFERABILITY AND 

RESALE AND MAY NOT BE TRANSFERRED OR RESOLD, EXCEPT AS PERMITTED 

UNDER THE COMPANY’S OPERATING AGREEMENT, THE SECURITIES ACT AND 

APPLICABLE STATE SECURITIES LAWS, PURSUANT TO REGISTRATION, 

QUALIFICATION OR EXEMPTION THEREFROM. INVESTORS SHOULD BE AWARE 

THAT THEY WILL BE REQUIRED TO BEAR THE FINANCIAL RISKS OF THIS 

INVESTMENT FOR AN INDEFINITE PERIOD OF TIME. 
 

THE INTERESTS ARE A SPECULATIVE SECURITY AND INVOLVE A HIGH DEGREE OF 

RISK. PROSPECTIVE INVESTORS NOT WILLING AND ABLE TO RISK THE COMPLETE 

LOSS OF THEIR INVESTED CAPITAL MUST NOT CONSIDER PURCHASING THE 

INTERESTS. 
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This Subscription Agreement (this “Agreement” or this “Subscription”) is made and 

entered into by and between the undersigned subscriber (the “Subscriber” or “you”) and the 

Company, with reference to the facts set forth below. 

WHEREAS, subject to the terms and conditions of this Agreement and the related limited 

liability company agreement of the Company (the “Operating Agreement”), and Subscriber 

wishes to irrevocably subscribe for and purchase (subject to acceptance of such subscription by 

MM-Bay Island LLC (the “Managing Member”) on behalf of the Company) a membership 

interest in the Company (the “Interest”), as set forth in Section 1 and on the signature page hereto; 

and 

WHEREAS, all capital terms used and not otherwise defined herein shall have the 

meanings given to such terms in the Operating Agreement. 

NOW, THEREFORE, in order to implement the foregoing and in consideration of the 

mutual representations, warranties, covenants and agreements contained herein and for other good 

and valuable consideration, the receipt and adequacy of which are hereby acknowledged, the 

parties hereto agree as follows: 

1. Subscription for and Purchase of the Interest. 

1.1 Subject to the terms and conditions of this Agreement and the Operating 

Agreement, the Subscriber hereby irrevocably subscribes for and agrees to purchase the Interest 

in the amount of the purchase price set forth below on the signature page: 
 

1.2 The Company is conducting a private offering of the Interests (the “Offering”) 

pursuant to Rule 506(c) of Regulation D promulgated by the Securities and Exchange Commission 

(the “SEC”) under the Securities Act of 1933, as amended (the “Act”). The Offering shall be for  

a maximum of $7,000,000.00 (the “Company Maximum”). The minimum investment is $35,000, 

unless the Company, in its sole discretion, agrees to accept a subscription for a lesser amount.  This 

offering shall be for a term commencing on the date of this Agreement and through and including 

November 1, 2022 (the “Offering Termination Date"), unless earlier terminated by the Managing 

Member in its sole discretion, or unless further extended by the Managing Member in its 

discretion, but in no event later than six (6) months following the Offering Termination Date (the 

“Offering Period”). 

1.3 The amount of your subscription to be accepted by the Company for purchase and 

investment in the Interest shall be determined by the Managing Member of the Company and may 

not be identical to the requested Subscription Amount set forth above. The Company has the right 

to reject this Subscription in whole or in part for any or no reason. The accepted amount shall be 

set forth by the Company in the Acceptance Page. At such time as the Company accepts and signs 

the Acceptance Page, the Subscriber may not cancel, terminate or revoke this Agreement, which 

shall be binding upon the Subscriber and the Subscriber’s heirs, trustees, beneficiaries, executors, 

personal or legal administrators or representatives, successors, transferees and assigns and, in the 

case of an individual, shall survive his death or disability. 

1.4 The Interest is being issued by the Company to provide funding for the capital 

contribution to Bay Island Apartments LLC, a Texas limited liability company (the “Property 

Owner”), and other uses as determined by the Managing Member of the Company. The Subscriber 

understands that the Company is relying on the accuracy and completeness of this Agreement in 

complying with its obligations under the securities laws. 
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1.5 Once you make a funding commitment, the Subscription may still be rejected by 

the Company, or the Company otherwise may determine not to consummate the transaction and 

the investment opportunity may consequently be withdrawn. Conversely, the Company may, in its 

sole discretion, accept the subscription and consummate the transaction even though the 

Company’s original fund-raising goal has not been met. 
 

1.6 The opportunity to invest in the Company may be canceled or removed for any 

reason (or no reason) in the discretion of the Company or any of its controlling Affiliates. The 

Company or its controlling Affiliates may similarly remove the opportunity to invest in the 

Company from the online platform and cancel, without liability, all investor purchase 

commitments relating to the Membership Interests in the Company. 

1.7 The Property Owner, lenders relating to the investment project, or other parties 

involved with the investment and related transactions (collectively, “Related Transaction 

Parties”) may require that the Manager, the Company, or any of their respective Affiliates provide 

such Related Transaction Parties with the names, investment amounts, and other information 

regarding the various Subscribers for Membership Interests in the Company, notwithstanding the 

usual privacy policies of the Managing Member, the Company or any of their respective Affiliates. 

You hereby expressly consent and agree that the Managing Member, the Company or any of their 

respective Affiliates may provide such information (which may include, without limitation, Social 

Security numbers or similar identifying information, evidence of a Subscriber’s qualification as an 

“accredited investor,” or other information related to a Subscriber’s involvement with the 

investment project) to any such Related Transaction Parties requiring such information as part of 

the consummation of, or continued participation in, the investment project or the related 

transactions contemplated hereunder, the Managing Member, the Company or any of their 

respective Affiliates may deem appropriate in its or their sole and absolute discretion. 

1.8 The Subscriber acknowledges that, for a number of reasons, there may be changes 

to the transaction that relate to items set forth herein or otherwise. To the extent that any such 

changes are not material, including instances where such changes would not reasonably be 

expected to have a material adverse effect on the Subscriber's investment returns, the Company 

reserves the right not to provide updates hereto. Where such changes are material, the Subscriber's 

affirmative written consent to such changes may be required to proceed with the investment 

transaction.  

1.9 Bridge Loan.  If the Managing Member believes that there will be a shortfall in 

equity in connection with the acquisition of the Property, the Managing Member may request a 

short-term unsecured bridge loan from Realty Mogul Commercial Capital, Co.  (“RMCC”), an 

affiliate of RM technologies (a “Bridge Loan”).  A Bridge Loan will be granted in RMCC’s sole 

discretion.  Managing Member (or an Affiliate or principal of Managing Member, as determined 

and required by RMCC) shall fully guaranty the repayment of such Bridge Loan.  Additionally, 

any Bridge Loan shall bear interest at ten percent (10%) per annum and have a maturity date of 

thirty (30) days from the acquisition of the Property and shall have no pre-payment penalty in the 

event the Bridge Loan is paid off earlier than such maturity.  If a Bridge Loan is provided by 

RMCC, Property represents and warrants that appropriate disclosures are made to investors in the 

offering materials. 

2. Terms for and Purchase of the Interest. 

2.1 The nature of the Interest is set forth in, and is subject to the terms and conditions 

of, the Operating Agreement, which is provided herewith. In addition to an executed copy of this 

Agreement, the Subscriber shall deliver to the Company an executed copy of the Operating 

Agreement or joinder to the Operating Agreement and an executed Risk Factors acknowledgment, 
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 attached at the end of Exhibit A hereto.  The Subscriber shall also deliver the Subscription 

Amount in the amount set forth in Section 1 of this Agreement. 

2.2 The Subscriber understands that the Subscription Amount is payable with the 

execution and submission of this Agreement, and accordingly, is submitting herewith to the 

Company the Subscription Amount on the investment platform on realtymogul.com (the 

“RealtyMogul Platform”). 

2.3 The Subscriber’s Subscription Amount will be held in an escrow account with a 

third-party escrow service, as escrow agent prior to Closing; at which point the entire balance shall 

be immediately available to the Company for use in furtherance of its capital contribution to the 

JV Entity and other purposes. The Subscriber understands that the Subscriber may not cancel or 

revoke the Subscription Amount submitted to the Company, and that Subscriber shall be liable for 

all fees and costs (including costs of collection and attorneys’ fees) if Subscriber attempts to cancel 

or revoke the payment. 

2.4 The Subscriber agrees to comply fully with the terms of this Agreement, the 

Operating Agreement and all other governing documents or instruments of the Company. The 

Subscriber further agrees to execute any other necessary documents or instruments in connection 

with this Subscription and the Subscriber’s purchase of the Interest. 

2.5 In the event that this Subscription is rejected in full or the offering is terminated, 

payment made by the Subscriber to the Company for the Interest will be refunded to the Subscriber 

without interest and without deduction, and all of the obligations of the Subscriber hereunder shall 

terminate. To the extent that this Subscription is rejected in part, the Company shall refund to the 

Subscriber any payment made by the Subscriber to the Company with respect to the rejected 

portion of this Subscription without interest and without deduction, and all of the obligations of 

Subscriber hereunder shall remain in full force and effect except for those obligations with respect 

to the rejected portion of this Subscription, which shall terminate. For the avoidance of doubt, if 

the Company returns the Subscriber’s Subscription Amount to the Subscriber, the Company will 

not pay any interest to the Subscriber or otherwise compensate the Subscriber for any fees, costs 

or expenses incurred by the Subscriber in connection with the refunded Subscription Amount. 

3. Investment Representations and Warranties of the Subscriber. The Subscriber represents 

and warrants to the Company the following: 

3.1 The information that the Subscriber has furnished on the RealtyMogul Platform 

and herein is correct and complete as of the date of this Agreement and will be correct and complete 

on the date, if any, that the Company accepts this Subscription. Further, the Subscriber shall 

immediately notify the Company of any change in any statement made on the RealtyMogul 

Platform and herein. The representations and warranties made by the Subscriber on the 

RealtyMogul Platform and herein may be fully relied upon by the Manager, the Company and by 

any other investigating party. 

3.2 The Subscriber, if an entity, is, and shall at all times while it holds an Interest in the 

Company remain, duly organized, validly existing and in good standing under the laws of the state 

of its incorporation or organization, having full power and authority to own its properties and to 

carry on its business as conducted, and such entity has not been formed for the specific purpose of 

acquiring the Interest. The Subscriber, if a natural person, is eighteen (18) years of age or older, 

competent to enter into a contractual obligation, and is a citizen or resident of the United States of 

America. The principal place of business or principal residence of the Subscriber is as shown on 

the signature page of this Agreement. 
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3.3 The Subscriber has the requisite power and authority to execute and deliver this 

Agreement, perform his, her or its obligations set forth herein, and consummate the transactions 

contemplated hereby. The Subscriber has duly executed and delivered this Agreement and has 

obtained the necessary authorization to execute and deliver this Agreement and to perform his, her 

or its obligations herein and to consummate the transactions contemplated hereby. This 

Agreement, assuming the due execution and delivery hereof by the Company, is a legal, valid and 

binding obligation of the Subscriber enforceable against the Subscriber in accordance with its 

terms. 

3.4 The Subscriber is aware that in the event that the Property Owner or the Company 

raises additional capital, the Subscriber may incur a dilution of the Subscriber’s interest in the 

Property Owner or the Company.  

3.5 At no time has it been expressly or implicitly represented, guaranteed or warranted 

to the Subscriber by the Company or any other person that: 

a. A percentage of profit and/or amount or type of gain or other consideration 

will be realized as a result of this investment. 
 

b. The past performance or experience on the part of the Company, the 

Manager, or their respective Affiliates, as well as of the officers and Principals of the Company, 

the Manager or their Affiliates, do not in any way indicate the predictable or probable results of 

the ownership of the Interest or the overall Company venture. 
 

c. Any cash distribution from the Company’s operations or otherwise will be 

made at all. 
 

3.6 The Subscriber has received, carefully read and is familiar with the terms and 

provisions of this Agreement and the Operating Agreement and the information concerning the 

Company on the RealtyMogul Platform. The Subscriber has received all information that it 

considers necessary or appropriate for deciding whether to purchase the Interest. The Subscriber 

and the Subscriber’s advisors, who are not affiliated with and not compensated directly or 

indirectly by the Company or an Affiliate thereof, have such knowledge and experience in business 

and financial matters as will enable them to utilize the information that they have received in 

connection with the Company and its business to evaluate the merits and risks of an investment, 

to make an informed investment decision and to protect Subscriber’s own interests in connection 

with the purchase of Interests. 

3.7 The Subscriber understands that the Interest being purchased is a speculative 

investment that involves a substantial degree of risk of loss of the Subscriber’s entire investment 

in the Company, and the Subscriber understands and is fully cognizant of the risk factors related 

to the purchase of the Interest. The Subscriber has read, reviewed and acknowledged the Risk 

Factors attached as Exhibit A hereto. 

3.8 The Subscriber understands that any forward looking statements, including 

forecasts or predictions as to the Company’s performance set forth herein or on the Realty Mogul 

Platform are provided to allow potential investors the opportunity to understand the Principals’ 

beliefs and opinions in respect of the future so they may use such beliefs and opinions as one factor 

in evaluating an investment in the Company and indirectly in the Property Owner. These forward 

looking statements are not guarantees of future performance and undue reliance should not be 

placed on them. Such forwarding looking statements necessarily involve known and unknown 

risks and uncertainties that may cause actual performance and financial results in future periods to 

differ materially from our projections of future performance or results expressed or implied by 

such forward looking statements. Although such forward looking statements are based on what the 
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Principals believe are reasonable assumptions, estimates, opinions and forecasts, there can be no 

assurance that such forward looking statements will prove to be accurate as actual results and 

future events could differ materially from those anticipated in such statements. Neither the 

Principals, the Managing Member nor the Company undertakes an obligation to update forward 

looking statements if circumstances or the Principals’, Managing Member’s or the Company’s 

assumptions, estimates, opinions, or forecasts should change except as required by applicable 

securities laws. Potential investors are cautioned not to place undue reliance on such forward 

looking statements. 

3.9 The Subscriber is able to bear the economic risk of this investment and, without 

limiting the generality of the foregoing, is able to hold this investment for an indefinite period of 

time. The Subscriber has adequate means to provide for the Subscriber’s current needs and 

personal contingencies and has a sufficient net worth to sustain the loss of the Subscriber’s entire 

investment in the Company. 

3.10 The Subscriber has had an opportunity to ask questions of the Company or anyone 

acting on its behalf and to receive answers concerning the terms of this Agreement and the 

Operating Agreement, as well as about the Company and its business generally, and to obtain any 

additional information that the Company possesses or can acquire without unreasonable effort or 

expense, that is necessary to verify the accuracy of the information contained in this Agreement. 

Further, all such questions have been answered to the full satisfaction of the Subscriber.  

3.11 The Subscriber is an “accredited investor” as that term is defined in Rule 501 under 

Regulation D promulgated under the Act. The Subscriber agrees to provide any additional 

documentation the Company may reasonably request, or as may be required by the securities 

administrators or regulators of any state or federal authority, to verify that the Subscriber is an 

“accredited investor.” 

3.12 The Subscriber understands that no state or federal authority has scrutinized this 

Agreement or the Interest offered pursuant hereto, has made any finding or determination relating 

to the fairness for investment of the Interest, or has recommended or endorsed the Interest, and 

that the Interest has not been registered or qualified under the Act or any state securities laws, in 

reliance upon exemptions from registration thereunder. The Interest may not, in whole or in part, 

be resold, transferred, assigned or otherwise disposed of unless it is registered under the Act or an 

exemption from registration is available, and unless the proposed disposition is in compliance with 

the restrictions on transferability under federal and state securities laws and under the Operating 

Agreement. 

3.13 The Subscriber understands that the Company has not been registered under the 

Investment Company Act of 1940, as amended. In addition, the Subscriber understands that the 

Managing Member is not registered as an investment adviser under the Investment Advisers Act 

of 1940, as amended. The Managing Member is expected to be treated as an investment adviser 

exempt from federal or state registration under the venture capital strategy being pursued by the 

Company. 

3.14 The Subscriber understands the exemption under Rule 144 promulgated under the 

Act will not be generally available because of the conditions and limitations of such rule, that the 

Company has no obligation and does not intend to take any action to make available such 

exemption or any other exemption under the Act, and that because of the unavailability of such 

exemption, any disposition by the Subscriber of the Interest may require compliance with 

Regulation A or some other exemption under the Act. The Subscriber understands that there are 

substantial restrictions on the transferability of the Interest and that there is no public market for 

the Interest, and none is expected to develop in the near future. Consequently, the Subscriber 

understands that it must bear the economic risk of this investment for an indefinite period of time, 
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and that it may not be possible for the Subscriber to liquidate readily any investment in the Interest, 

if at all. 

3.15 The Subscriber is subscribing for and purchasing the Interest without being 

furnished any offering literature, other than this Agreement, the Operating Agreement, the 

information concerning the Company on the RealtyMogul Platform, and such other related 

documents, agreements or instruments attached to the foregoing documents as exhibits or 

supplements thereto, or as the Subscriber has otherwise requested from the Company in writing, 

and without receiving any representations or warranties from the Company or its agents and 

representatives other than the representations and warranties contained in said documents, and is 

making this investment decision solely in reliance upon the information contained in such 

documents, and on the RealtyMogul Platform, and upon any investigation made by the Subscriber 

or Subscriber’s advisors.  At no time was the Subscriber presented with or solicited by any form 

of general solicitation or general advertising, including, but not limited to, any advertisement, 

article, notice or other communication published in a newspaper, magazine or similar media, or 

broadcast over television or radio; or any seminar or meeting whose attendees have been invited 

by any general solicitation or general advertising. 

3.16 The Subscriber’s true and correct full legal name, address of residence (or, if an 

entity, principal place of business), phone number, electronic mail address, United States taxpayer 

identification number, if any, and other contact information are accurately provided on signature 

page hereto. The Subscriber is currently a bona fide resident of the state or jurisdiction set forth in 

the current address provided to the Company. The Subscriber has no present intention of becoming 

a resident of any other state or jurisdiction. 

3.17 The Subscriber is subscribing for and purchasing the Interest solely for the 

Subscriber’s own account, for investment purposes only, and not with a view toward or in 

connection with resale, distribution (other than to its shareholders or members, if any), subdivision 

or fractionalization thereof. The Subscriber has no agreement or other arrangement, formal or 

informal, with any person or entity to sell, transfer or pledge any part of the Interest, or that would 

guarantee the Subscriber any profit, or insure against any loss with respect to the Interest, and the 

Subscriber has no plans to enter into any such agreement or arrangement. 

3.18 The Subscriber represents and warrants that the execution and delivery of the 

Operating Agreement and this Agreement, the consummation of the transactions contemplated 

thereby and hereby and the performance of the obligations thereunder and hereunder will not 

conflict with or result in any violation of or default under any provision of any other agreement or 

instrument to which the Subscriber is a party or any license, permit, franchise, judgment, order, 

writ or decree, or any statute, rule or regulation, applicable to the Subscriber. 

3.19 Subscriber represents that no suit, action, claim, investigation or other proceeding 

is pending or, to the best of the Subscriber’s knowledge, is threatened against the Subscriber that 

questions the validity of the Operating Agreement or this Agreement or any action taken or to be 

taken pursuant to the Operating Agreement or this Agreement. 

3.20 The Company and the Managing Member’s intent is to comply with all applicable 

federal, state and local laws designed to combat money laundering and similar illegal activities, 

including the provisions of the Uniting and Strengthening America by Providing Appropriate Tools 

Required to Intercept and Obstruct Terrorism Act of 2001 (the “PATRIOT Act”). Subscriber 

hereby represents, covenants, and agrees that, to the best of Subscriber’s knowledge based on 

reasonable investigation: 

(a) None of the Subscriber’s funds tendered for the Subscription Amount, nor any 

future capital contributions to the Company, whether payable in cash or otherwise 
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(collectively, “Capital Contributions”), shall be derived from money laundering or 

similar activities deemed illegal under federal laws and regulations. 

(b) To the extent within the Subscriber’s control, none of the Subscriber’s Capital 

Contributions to the Company will cause the Company or any of its personnel to 

be in violation of federal anti-money laundering laws, including without limitation 

the Bank Secrecy Act (31 U.S.C. 5311 et seq.), the United States Money 

Laundering Control Act of 1986 or the International Money Laundering Abatement 

and Anti-Terrorist Financing Act of 2001, and any regulations promulgated 

thereunder. 

(c) When requested by the Company, the Subscriber will provide any and all additional 

information, and the Subscriber understands and agrees that the Company may 

release confidential information about the Subscriber and, if applicable, any 

underlying beneficial owner or Related Person 1  to U.S. regulators and law 

enforcement authorities, deemed reasonably necessary to ensure compliance with 

all applicable laws and regulations concerning money laundering and similar 

activities. The Company reserves the right to request any information as is 

necessary to verify the identity of the Subscriber and the source of any Capital 

Contributions. In the event of delay or failure by the Subscriber to produce any 

information required for verification purposes, the subscription by the Subscriber 

may be refused. 

(d) Neither the Subscriber, nor any person or entity controlled by, controlling or under 

common control with the Subscriber, any of the Subscriber’s beneficial owners, 

any person for whom the Subscriber is acting as agent or nominee in connection 

with the purchase of Interests nor, in the case of a Subscriber which is an entity, 

any Related Person is: 

 
1 For purposes of this Section 3.20, the terms “Related Person”, “Prohibited Investor”, “Senior Foreign Political 

Figure”, “Close Associate”, “Non-Cooperative Jurisdiction” and “Foreign Shell Bank” shall have the meanings 

described below: “Close Associate of a Senior Foreign Political Figure” shall mean a person who is widely and 

publicly known internationally to maintain an unusually close relationship with a Senior Foreign Political Figure, and 

includes a person who is in a position to conduct substantial domestic and international financial transactions on behalf 

of a Senior Foreign Political Figure; “Foreign Shell Bank” shall mean a Foreign Bank without a physical presence in 

any country, but does not include a regulated affiliate; “Foreign Bank” shall mean an organization that (i) is organized 

under the laws of a foreign country, (ii) engages in the business of banking, (iii) is recognized as a bank by the bank 

supervisory or monetary authority of the country of its organization or principal banking operations, (iv) receives 

deposits to a substantial extent in the regular course of its business, and (v) has the power to accept demand deposits, 

but does not include the U.S. branches or agencies of a foreign bank; “Non- Cooperative Jurisdiction” shall mean any 

foreign country that has been designated as non-cooperative with international anti-money laundering principles or 

procedures by an intergovernmental group or organization, such as the Financial Task Force on Money Laundering, of 

which the U.S. is a member and with which designation the U.S. representative to the group or organization continues 

to concur; “Prohibited Investor” shall mean a person or entity whose name appears on (i) the List of Specially 

Designated Nationals and Blocked Persons maintained by the U.S. Office of Foreign Assets Control; (ii) other lists of 

prohibited persons and entities as may be mandated by applicable law or regulation; or (iii) such other lists of 

prohibited persons and entities as may be provided to the Fund in connection therewith; “Related Person” shall mean, 

with respect to any entity, any interest holder, director, senior officer, trustee, beneficiary or grantor of such entity; 

provided that in the case of an entity that is a publicly traded company or a tax qualified pension or retirement plan in 

which at least 100 employees participate that is maintained by an employer that is organized in the U.S. or is a U.S. 

government entity, the term “Related Person” shall exclude any interest holder holding less than 5% of any class of 

securities of such publicly traded company and beneficiaries of such plan; “Senior Foreign Political Figure” shall 

mean a senior official in the executive, legislative, administrative, military or judicial branches of a foreign government 

(whether elected or not), a senior official of a major foreign political party, or a senior executive of a foreign 

government-owned corporation. In addition, a Senior Foreign Political Figure includes any corporation, business or 

other entity that has been formed by, or for the benefit of, a Senior Foreign Political Figure. 
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(i) a Prohibited Investor; 

(ii) a Senior Foreign Political Figure, any member of a Senior Foreign Political 

Figure’s “immediate family,” which includes the figure’s parents, siblings, 

spouse, children and in-laws, or any Close Associate of a Senior Foreign 

Political Figure, or a person or entity resident in, or organized or chartered 

under, the laws of a Non-Cooperative Jurisdiction; 

(iii) a person or entity resident in, or organized or chartered under, the laws of a 

jurisdiction that has been designated by the U.S. Secretary of the Treasury 

under Section 311 or 312 of the PATRIOT Act as warranting special 

measures due to money laundering concerns; or 

(iv) a person or entity who gives Subscriber reason to believe that its funds 

originate from, or will be or have been routed through, an account 

maintained at a Foreign Shell Bank, an “offshore bank,” or a bank organized 

or chartered under the laws of a Non-Cooperative Jurisdiction. 

(e) The Subscriber hereby agrees to immediately notify the Company if the Subscriber 

knows, or, has reason to suspect that any of the representations in this Section 3.20 

have become incorrect or if there is any change in the information affecting these 

representations and covenants. 

(f) The Subscriber agrees that, if at any time it is discovered that any of the foregoing 

anti-money laundering representations are incorrect, or if otherwise required by 

applicable laws or regulations, the Company may undertake appropriate actions, 

and the Subscriber agrees to cooperate with such actions, to ensure compliance with 

such laws or regulations, including, but not limited to segregation and/or 

redemption of the Subscriber’s interest in the Company. 

3.21 The Subscriber acknowledges and confirms that the Company has informed 

Subscriber that the Interest is not being sold by a broker-dealer and the sale of the Interest has not 

been approved by any broker-dealer. 

3.22 The Subscriber confirms that the Subscriber has been advised to consult with the 

Subscriber’s independent attorney regarding legal matters concerning the Company and to consult 

with independent tax advisers regarding the tax consequences of investing in the Company, and in 

companies that are Delaware limited liability companies generally. The Subscriber acknowledges 

that Subscriber understands that any anticipated United States federal or state income tax benefits 

may not be available and, further, may be adversely affected through adoption of new laws or 

regulations or amendments to existing laws or regulations. The Subscriber acknowledges and 

agrees that the Company is providing no warranty or assurance regarding the ultimate availability 

of any tax benefits to the Subscriber by reason of the purchase of Interests. 

4. Representations and Warranties of the Company. The Company hereby represents and 

warrants to the Subscriber as follows: 

4.1 The Company is a limited liability company, duly organized, validly existing and 

in good standing under the laws of the State of Delaware, having full power and authority to own 

its properties and to carry on its business as conducted. 

4.2 The Company has the requisite power and authority to deliver this Agreement, 

perform its obligations herein and consummate the transactions contemplated hereby. The 

Company will, if the Subscription is accepted, by the time of closing, have duly executed and 

delivered this Agreement and obtained the necessary authorization to execute and deliver this 

Agreement and to perform its obligations herein and to consummate the transactions contemplated 
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hereby. This Agreement, assuming the due execution and delivery hereof by the Subscriber, is a 

legal, valid and binding obligation of the Company enforceable against the Company in 

accordance with its terms. 

4.3 The Interest to be issued to the Subscriber pursuant to this Agreement, when issued 

and delivered in accordance with the terms of this Agreement, will be duly authorized, validly 

issued, fully paid and non-assessable. 

5. Subsequent Sales or Transfers. Subject to the provisions of the Operating Agreement, the 

Subscriber acknowledges and agrees that if any interests in the Company become available for 

resale or transfer, neither the Company nor any other person shall be obligated to offer the same 

to the Subscriber, and such available interests may be resold or transferred, subject to compliance 

with any agreements to which such interests may be subject and any and all applicable state and 

federal laws, rules and regulations. In addition, the following provisions shall apply to all sales and 

transfers of the Interest: 

(a) The Subscriber may not resell or otherwise transfer the Interest except to a person 

or entity that meets the eligibility standards set forth in this Agreement. 

(b) The Interest has not been registered with the Securities and Exchange Commission 

under the Act, in reliance upon the exemptions provided for under Section 4(2) and Rule 506 

thereunder. The Interest may not be sold or otherwise transferred without registration under the 

Act or pursuant to an exemption therefrom. 

(c) A transfer fee equal to One Thousand Dollars ($1,000) (the “Transfer Fee”) shall 

be charged for every transfer request made by the Subscriber to the Company for administrative 

and legal costs. 

(d) No sale or transfer shall be effective unless the buyer or transferee has executed 

and delivered to the Company all documents required by the Company for investing in the Interest 

and paid the Transfer Fee to the Company. 

(e) A legend will be placed upon all instruments or certificates evidencing ownership 

of an Interest stating that the Interest has not been registered under the Act and setting forth the 

applicable limitations on resale. 

6. Indemnity. The Subscriber acknowledges that it understands the meaning and legal 

consequences of the representations and warranties contained in this Agreement, and knowing this, 

the Subscriber hereby indemnifies and holds harmless the Company, the Managing Member, RM 

Admin LLC (“RM Admin”), RealtyMogul, Co., and each of their respective officers, directors, 

managers, stockholders, partners, members, agents, counsel, servants, employees, affiliates, parent 

companies, subsidiaries, heirs, personal and legal representatives and administrators, successors 

and assigns from, of and against any and all loss, costs, claims, expenses and damages (including 

reasonable attorneys’ fees and court costs incurred), or liability due, which any one of them may 

incur by reason of (i) failure of the Subscriber to fulfill any of the terms or conditions of this 

Agreement (ii) any breach of any representation or warranty of the Subscriber, or any breach 

thereof, whether contained in this Agreement or elsewhere, or (ii) Subscriber’s wrongful acts, 

omissions and representations (and those of the Subscriber’s employees, agents or 

representatives). The Subscriber’s obligation to indemnify the Company and the other indemnified 

parties shall survive termination of this Agreement, regardless of the reason therefore. 

7. Confidentiality. The Subscriber acknowledges that the information contained in the 

Operating Agreement and herein and on the RealtyMogul Platform contains confidential non-

public information, and agrees that all such information shall be kept in confidence by the 

Subscriber and neither used by the Subscriber for the Subscriber’s personal benefit (other than in 

connection with this Subscription) nor disclosed to any third party for any reason; provided, 

however, that this obligation shall not apply to any such information that (a) is part of the public 
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knowledge or literature readily accessible on the date hereof; (b) becomes part of the public 

knowledge or literature and readily accessible by publication (except as a result of a breach of this 

provision); (c) is received from third parties (except third parties who disclose such information in 

violation of any confidentiality agreements, including, without limitation, any subscription 

agreement they may have entered into with the Company); or (d) is required to be disclosed by 

law. 

8. Termination. The Company may, in its sole discretion, with or without cause, terminate 

this Agreement by giving the Subscriber written notice. In addition, upon the Company’s 

reasonable determination that the Subscriber committed fraud or made a material 

misrepresentation in connection with a commitment to purchase an Interest, performed any 

prohibited activity, or otherwise failed to abide by the terms of this Agreement or other applicable 

terms and conditions, the Company may, in its sole discretion, immediately and without notice, 

take one or more of the following actions: (i) terminate or suspend the Subscriber’s right to 

purchase the Interest; (ii) terminate this Agreement and the Subscriber’s relationship with the 

Company and (iii) repurchase the Interest if the Interest has been issued. Upon termination of this 

Agreement, any Interest purchase commitments the Subscriber has made shall be terminated. 

9. Miscellaneous Provisions. 

9.1 This Agreement shall be governed by and construed in accordance with the laws of 

the State of Delaware without regard to the conflicts of laws principles thereof. 

9.2 All notices and communications to be given or otherwise made to either the 

Company or the Subscriber shall be deemed to be sufficient if sent by electronic mail to such 

address as set forth for the Subscriber at the records of the Company. You shall send all notices or 

other communications required to be given hereunder to the Company via email at 

MS@parawestmanagment.com (with a copy to be sent concurrently via prepaid certified mail, 

return receipt requested, to:  MM-Bay Island LLC, Manager 

c/o Michael Salkeld 

   Parawest Management Group 

   7975 N. Hayden Road, Suite D 263 

Scottsdale, Arizona 85258 

Any such notice or communication shall be deemed to have been delivered and received, 

if given by the Company to the Subscriber, on the first business day following that on which the 

electronic mail has been sent (assuming that there is no error in delivery) and if given by the 

Subscriber to the Company, on the day the mailed copy of the notice is received by the Company. 

As used in this Section, “business day” shall mean any day other than a day on which banking 

institutions in the State of Delaware are legally closed for business. 

The Subscriber hereby agrees that the Company may deliver by electronic mail all notices, 

financial statements, tax reports, valuations, reports, reviews, analyses or other materials, and all 

other documents, information and communications concerning the affairs of the Company and its 

investments including (without limitation) information about the Interest. 

9.3 Neither this Agreement, nor the rights, obligations or interests of the Subscriber 

may be assigned without the prior written consent of the Company. Any such assignment, transfer 

or delegation in violation of this section shall be null and void. 

9.4 Any term of this Agreement may be amended and the observance of any term of 

this Agreement may be waived (either generally or in a particular instance and either retroactively 

or prospectively), only with the written consent of each of the parties hereto. 

9.5 If one or more provisions of this Agreement are held to be unenforceable under 

applicable law, such provision shall be excluded from this Agreement and the balance of the 



 

12 
013642.000020\4859-4084-5604.v7 

Agreement shall be interpreted as if such provision were so excluded and shall be enforceable in 

accordance with its terms. 

9.6 The parties hereto hereby agree and acknowledge that a breach of Section 7 of this 

Agreement would result in severe and irreparable injury to the other party, which injury could not 

be adequately compensated by an award of money damages, and the parties therefore agree and 

acknowledge that they shall be entitled to injunctive relief in the event of any breach of any 

material term, condition or provision of Section 7 of this Agreement, or to enjoin or prevent such 

a breach, including without limitation an action for specific performance hereof, and the parties 

hereby irrevocably consent to the issuance of any such injunction. The parties further agree that 

no bond or surety shall be required in connection therewith. 

9.7 In the event that either party hereto shall commence any suit, action or other 

proceeding to interpret this Agreement, or determine to enforce any right or obligation created 

hereby, then such party, if it prevails in such action, shall recover its reasonable costs and expenses 

incurred in connection therewith, including reasonable attorney’s fees and expenses and costs of 

appeal, if any. 

9.8 This Agreement (including the exhibits and schedules attached hereto) and the 

documents referred to herein (including without limitation the Operating Agreement and the 

exhibits and schedules attached thereto) constitute the entire agreement among the parties and shall 

constitute the sole documents setting forth terms and conditions of the Subscriber’s contractual 

relationship with the Company with regard to the matters set forth herein. 

9.9 This Agreement may be executed in any number of counterparts, or facsimile 

counterparts, each of which shall be deemed an original, and all of which together shall constitute 

one and the same instrument. 

9.10. The terms “Claim” or “Claims” refer to any disputes, controversies, claims, 

counterclaims, allegations of liability, theories of damage, or defenses between the Company, RM 

Technologies, RM Admin and the Managing Member, and their subsidiaries, affiliates, successors 

and assigns on the one hand, and the Subscriber and his/her/its successors and assigns, on the other 

hand (all of the foregoing each being referred to as a “Party” and collectively as the “Parties”). 

Whether in state court, federal court, or any other venue, jurisdiction, or before any tribunal, the 

Parties agree that all aspects of arbitration, litigation, and trial of any Claim will take place without 

resort to any form of class or representative action. Thus, the Parties may only bring Claims against 

each other in an individual capacity and waive any right they may have to do so as a class 

representative or a class member in a class or representative action. THIS CLASS ACTION 

WAIVER PRECLUDES ANY PARTY FROM PARTICIPATING IN OR BEING 

REPRESENTED IN ANY CLASS OR REPRESENTATIVE ACTION REGARDING A CLAIM. 

9.11 The titles and subtitles used in this Agreement are used for convenience and are not 

to be considered in construing or interpreting this Agreement. The singular number or masculine 

gender, as used herein, shall be deemed to include the plural number and the feminine or neuter 

genders whenever the context so requires. 

 9.12 Questions concerning the completion of the Subscription Agreement should be 
directed to Investor Relations at RealtyMogul (investor-help@realtymogul.com or 616-921-8716) 

 Please Notify the Company Immediately if the information supplied herein, becomes 

inaccurate. 

[Signature page to follow] 
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IN WITNESS WHEREOF, the Subscriber, or its duly authorized representative(s), has 

hereby executed and delivered this Agreement, and executed and delivered herewith the 

Subscription Amount, as of the date set forth  below. 

 
THE SUBSCRIBER: 

 
 

Print Name of Subscriber 

 
Date:       

 

 

 

 

 

(Signature Page to Subscription Agreement) 

Description of Entity (if applicable) 

Signature of Subscriber 

Name of Person Signing on behalf of Subscriber 

Title (if applicable) 

Address of Subscriber: 

Telephone   

Email:    

Purchase Price   
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IN WITNESS WHEREOF, this Agreement has been executed as of __________ 

AGREED AND ACCEPTED BY THE COMPANY: 

 

Bay Island Investors LLC, 

a Delaware limited liability company 

 
By: MM-Bay Island LLC 

Its: Managing Member 

 

 By: ____________________________ 

  Michael Salkeld, Manager 
 

 

 

Subscription Agreement 
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Exhibit A 

Risk Factors and Conflict of Interest 

The Investor should consider the risks and conflicts of interest described below before making a 

decision to invest in the Company. The Investor should be aware that an investment in the 

Company is speculative in nature and involves a high degree of risk. The possibility of partial or 

total loss of capital exists and the Investor must be prepared to bear capital losses that might result 

from its investment. If any of the following risks actually occur, the Company’s financial condition 

and the results of its operations could be materially and adversely affected. The following 

considerations, among others, should be evaluated carefully before making an investment in the 

Company. Capitalized terms not otherwise defined herein shall have the meanings ascribed to 

them in the Limited Liability Company Agreement of the Company (the “Company Operating 

Agreement”). 

The Company Operating Agreement is attached hereto as Exhibit B. 

The Company (and therefore the investors) will be exposed to a variety of risks including, but not 

limited to, the following: 

Transaction Structure 

Investors will be making capital contributions to the Company and acquiring limited liability 

interests (the “Interest”) in the Company, which are sometimes also referred to as “Membership 

Interests.” The Company was formed for the purpose of acquiring and holding approximately 

100% of the membership interests in Bay Island Apartments LLC, a Texas limited liability 

company (the “Property Owner”), which Property Owner shall own all right, title and interest in 

and to the Property (as defined in the Company Operating Agreement and described on the 

RealtyMogul Platform). The Managing Member of the Company is MM-Bay Island LLC, a Texas 

limited liability company (the “Sponsor”). RM Admin LLC, a Delaware limited liability company 

(“RM Admin”), will serve as Administrative Manager and will have the duties set forth in the 

Company Operating Agreement. 

The Company will hold 100% of the membership interests in Property Owner. The Sponsor will 

be the Managing Member of the Company and will hold approximately 10.3% of the Membership 

Interest in the Company. Investors will hold approximately 89.7% of the Membership Interests of 

the Company.  The percentage interests set forth above assume that the Company Maximum 

amount is raised in this Offering.  The Company Operating Agreement (Section 3.3) provides that 

certain major decisions and actions cannot be taken by the Managing Members without the 

approval of RM Admin. Capitalized terms relating to the Company Operating Agreement not 

otherwise defined herein shall have the meaning ascribed to them in the Company Operating 

Agreement. 

A portion of the Interests sold in this Offering are being sold through a secure, Internet-based 

website located at www.realtymogul.com, which permits issuers to connect with prospective 

investors (the Realty Mogul “Platform”). Investor onboarding and other services related to the 

facilitation of the Offering or the Realty Mogul Platform will be performed by RM Technologies, 

LLC, a California limited liability company (“RM Technologies”).   The Company shall pay to RM 

Technologies, LLC, a California limited liability company, all fees, costs, reimbursements and other 

amounts due as required by that certain Technology Services Agreement dated as of March 13, 2022 by 

and among RM Technologies, LLC, and Parawest Group, LLC, a Texas limited liability company 

http://www.realtymogul.com/
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(“Parawest Group”), which controls the Managing Member (the “TSA”), including, without limitation, one-

time flat licensing and technology solution fees in the amounts of $15,000 plus $1,500 per each prospective 

investor, as well as a post-[Closing] ongoing fee of $125 per investor per quarter, for Parawest Group’s 

license to utilize the Platform and any related technology, software and supporting services, including post-

Closing administration services. 

TechnologyCompany 

None of RM Technologies nor any affiliate are registered as a broker, dealer, investment adviser, 

or funding portal (except with respect to RM Adviser, LLC, which has no involvement in the 

transactions to be consummated hereby or contemplated herein and solely for the purposes hereof, 

shall not be deemed an affiliate or RM Technologies or). They do not provide investment advice 

or recommend the purchase of any securities that are the subject of this agreement or the Sponsor’s 

offering with respect to the Project. Project Sponsor’s use of the Platform, including Project 

Sponsor’s license to utilize the Platform and any related technology, software and supporting 

services, Project Sponsor’s posting of offering documents and all related information on the  

Platform does not constitute the approval of or endorsement by RM Technologies or any of its 

affiliates of Project Sponsor’s securities offering with respect to the Project or signify the 

suitability thereof in any manner.  Michael Salkeld and Curtis Haines are the Principals referred 

to in the Company Operating Agreement.  The Principals will receive no commission in connection 

with this Offering but shall receive other fees and expenses in connection with this transaction, 

which are set forth in the TSA and the Company Operating Agreement. However, the Company 

reserves the right to sell Membership Interests through licensed broker-dealers to whom the 

Company may pay commissions. 

Parawest Group which is controlled by the Principals, has entered into an Agreement of Purchase 

and Sale (the “Purchase Agreement”), dated April 18, 2022, with 6109 Bay Island LLC, a Texas 

limited liability company (the “Seller”). Parawest Group will assign 100% of its right, title and 

interest in the Purchase Agreement to Property Owner prior to the closing. Pursuant to the terms 

of the Purchase Agreement, the Property Owner will purchase the Property, including all personal 

and intangible property used therewith, for a purchase price of $20,250,000.00. This translates into 

a purchase price of approximately $168,750.00 per apartment unit. 

The Company anticipates that the purchase price of the Property and all other capital needs related 

to the Property will be funded as follows: (a) $7 million raised pursuant to this Offering, (assuming 

the offering is fully subscribed) (b) an initial capital contribution of Managing Member, and (c) a 

mortgage loan (the “Loan”).  The Company has obtained a non-binding Financing Term Sheet 

with respect to the Loan in the amount of up to $14,340,000.00.  The Financing Term Sheet 

contains a confidentiality provision; however, the Loan is generally referenced under certain risk 

factors discussed elsewhere in this Exhibit “A.” 

The Company plans to generate revenue by indirectly holding for investment and ultimately selling 

(together with the Sponsor), the Property. 

Generally, all Net Profits of the Company shall be distributed to Members, pro rata, based on each 

Member’s Percentage Interest in the Company, subject to the Managing Member’s sole discretion 

in view of the Company’s available cash and other factors. 

Generally, distribution of Available Cash shall be made on a quarterly basis within thirty (30) days 

after the end of each fiscal quarter unless reasonably determined otherwise by the Managing 

Member and the Company as follows:  
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(a) first to the Members pari passu until such time as each has received aggregate distributions in 

an amount sufficient to provide them with a 10% IRR, (b) second to the Members prorata in 

accordance with their membership interest until such time as their respective unreturned capital 

contributions are reduced to zero,  

(c) Third, 70% to the Members, 27% to the Managing Member and 3.0% to RM Admin as the 

Administrative Manager until such time as the Members have received distributions in an amount 

sufficient to provide Participating Members with a 14% IRR with respect to their Capital 

Contributions, and (d) thereafter, 50% to the Members, 45% to the Managing Member, and 5% to 

RM Admin as Administrative Manager.   

Admin The Company (and therefore the investors) will be exposed to a variety of risks including, 

but not limited to, the following: 

Lack of Operating History 

The Company will not have any formal operations until after this Offering has been raised. Since 

formation, the Company has concentrated on organizational issues only. The likelihood of success 

of the Company’s investment must be considered in light of the risks, expenses and difficulties 

frequently encountered in connection with the ownership of real properties similar to the Property. 

Lack of control over the Company or their respective operations 

You will not have any control over the Company, as the Company will be controlled by the 

Managing Member of the Company, MM-Bay Island LLC and RM Admin, as Administrative 

Manager.  

Furthermore, although the Principals and Managing Member have experience in, and have 

previously achieved some favorable results with respect to, the real estate industry, there can be 

no guarantee that this will continue in the future. Finally, if the Property Owner (and therefore, the 

Company), does not achieve a certain level of performance, your investment would be adversely 

affected or lost entirely. 

Investors bear a disproportionate share of the risk capital as compared to the Manager 

The investors in the Company will provide most of the capital for the Company. Therefore, the 

investors in the Company will bear a substantially disproportionate share of the risk capital in the 

Company as compared to the Managing Member of the Company. 

Property Revenue Directly Affects Distributions 

The cash flow from the Property will be the Company’s sole source of revenues. The Managing 

Member currently believes that the Property will generate revenues consistent with projections; 

however, projections are only estimates of future events, and there can be no guaranty that the 

actual amounts generated by the Property will be consistent with such projections. In the event that 

the revenues generated by the Property are less than projected, the amount of cash, if any, available 

for distributions to the investors would be materially and adversely affected. 

Investors and Company Not Independently Represented 

The Company has not been represented by independent legal counsel for its organization and 

dealings with the Managing Member and/or the Managing Member’s Affiliates. In addition, the 
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attorneys who have performed services for the Company are also representing (and have, in the 

past represented, and will also in the future, continue to represent) the Managing Member, the 

Principals (and certain of their Affiliates) but have not (and will not) represented RM Admin or 

the interests of any other Members of the Company. 

There is no guarantee that the Offering will be fully subscribed. 

There can be no guarantee that the Company will be able to raise all of the capital it sets out to 

raise.  In the event that the offering is not fully subscribed, the Company will still be permitted to 

use any of the proceeds raised in the offering to acquire the Property, even if such amount is less 

than the Company Minimum. 

Bridge Loan. To the extent that the Managing Member believes that there with be a shortfall in 

equity in connection with the Property, the Managing Member may request, if permitted by the 

loan documents encumbering the Property, a short-term unsecured bridge loan from Realty Mogul 

Commercial Capital, Co. (“RMCC”), an affiliate of RM Technologies, LLC (“Bridge Loan 

Lender”) (a “Bridge Loan”). The Property Owner shall be the borrower on any such Bridge Loan. 

Additionally, any such Bridge Loan shall bear interest at ten percent (10%) per annum and have a 

maturity date of thirty (30) days and shall have no pre-payment penalty in the event the Bridge 

Loan is paid off earlier than such maturity. A potential conflict of interest exists if the Bridge Loan 

is not repaid in accordance with its terms, the Bridge Loan lender may have to pursue an 

enforcement action against the Property Owner in order to obtain repayment of the Bridge Loan. 

An investment in the Interests should be considered a long-term investment; significant 

transfer restrictions exist. 

The Interests are not currently registered with any federal or state regulatory agency and are not 

currently traded on any public market, and there can be no assurance that such liquidity will ever 

be attained. Each investor should be fully aware of the long-term nature of an investment in the 

Interests, and the Company intends to hold its interest in the Property Owner until the Property 

Owner sells the Property, in the sole and absolute discretion of the Managing Member of the 

Company. RM Admin, on behalf of the Members, will have the right to require the  Company to 

sell the Property based upon the then current fair market value of the Property as determined by 

an independent third party national appraisal firm.  

Additionally, while the Company intends to make distributions to investors (i.e. cash flow from 

rental income) while the Property Owner owns the Property, it is anticipated that there will be no 

distributions until February 2023. 

Furthermore, and in general, Federal and state securities laws, as well as the Operating 

Agreements, provide substantial limitations on the transferability and the assignability of the 

Interests. 

It is imperative that each investor understand and familiarize himself, herself or itself with all of 

such restrictions as set forth in the Company Operating Agreement and understand (and be 

comfortable with) the Company Operating Agreement. Should a change in circumstances arising 

from an event not currently contemplated, cause an investor to desire to transfer his, her or its 

Interests or any portion thereof, such Investor may not be permitted to do so under the Company 

Operating Agreement or, even if permitted to do so, may not find a suitable and qualified buyer. 



 

 

 

Exhibit A – Page 5 
013642.000020\4859-4084-5604.v7 

Each investor will also be required to represent that he, she or it is acquiring the Interests for his, 

her or its own account or for the account of his or her spouse (if applicable) for investment and not 

with a view to the distribution or resale thereof and that he, she or it understands and agrees that 

the Interest has not been registered under the Securities Act or any state securities laws and may 

not be sold, assigned, transferred, pledged or otherwise disposed of unless the Interest is first 

registered pursuant to all such applicable laws or unless counsel satisfactory to the Company shall 

have rendered a satisfactory opinion that such registration is not required. Accordingly, purchasers 

of the Interests in the Company should be prepared to bear the investment risks attendant with their 

investment indefinitely. 

Lack of Regulation 

The Managing Member and the Company are not supervised or regulated by any federal or state 

authority. 

No Public Market for Membership Interests 

There is no public market for any Member’s Membership Interests, and none is expected to be 

available in the future. Potential investors should not invest in the Company if they have a need 

for any of their investment to be liquid. Further, even if a potential buyer for the Membership 

Interests could be found, the transferability of the Membership Interests may be restricted by 

applicable securities laws, rules and regulations (in addition to the other transfer restrictions set 

forth in the Company Operating Agreement). 

General Speculative Nature of Investment; Investments in Real Estate Inherently Risky 

Each prospective investor who invests in the Company must understand that investment in the 

Membership Interests is highly speculative. By investing, Members understand that they may lose 

their entire investment in investing with the Company. 

Further, the assets underlying the Company’s investment will consist solely of real estate (i.e. the 

ownership of the Property). The Company is, therefore, subject to risks generally inherent in the 

investment in and ownership of real property, including changes in global, national, regional or 

local economic, social, demographic or real estate market conditions and other factors particular 

to the location of the Property. The Company is unable to predict future changes in these market 

conditions. For example, a prolonged recession or rise in interest rates could make it more difficult 

to lease or dispose of the Property. In addition, rising interest rates could also make alternative 

interest bearing and other investments more attractive and therefore potentially lower the relative 

value of the Property. 

Other risks generally associated with the ownership or real property include, without limitation, 

changes in the number and financial condition of buyers and sellers of properties; increases in the 

availability of supply of property relative to demand; the quality and philosophy of the managers 

of the properties; competition based on rental rates, attractiveness and location of the properties; 

financial condition of the tenants; tenant vacancies; rent strikes; quality of maintenance; insurance 

services; increases in real property taxes and tax rates, energy prices and other operating expenses; 

changes in interest rates and the availability of mortgage financing; changes in the relative 

popularity of properties; risks due to dependence on cash flow; risk and operating problems arising 

out of the presence of certain construction materials; acts of God; uninsurable losses, terrorist acts 

and other factors beyond our control. Such risk also includes fluctuations in occupancy rates, rent 

schedules and operating expenses, which could adversely affect the value of the Property. 
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The Property may also be subject to economic, political, regulatory and social risks, which may 

affect the liquidity of the investment. There may be significant local governmental rules, 

regulations and fiscal policies relating to land use and permit restrictions (including those 

governing usage, improvements, zoning and rent control), local taxes and other transaction costs, 

and potential liability under changing environmental and other laws and regulations, that may 

adversely affect the returns sought by the Company. In addition, real estate is subject to long-term 

cyclical trends that give rise to significant volatility in real estate values. 

All of these and other risks may adversely affect operating results or make the sale or refinancing 

of the Property difficult or unattractive. 

Based on the factors described above and elsewhere herein, among other factors, the possibility of 

partial or total loss of capital exists, and investors in the Company should not invest unless they 

can readily bear the consequences of such a loss. Neither the Managing Member nor any of its 

Affiliates, partners, officers or employees will be liable for the return to any Member of its capital 

contributions to the Company. Such distributions and returns, if any, will be made solely from the 

Company’s assets. 

No Diversification in Company Investments 

The Company intends to indirectly invest solely in the Property. As a result, investors will have a 

concentration of risk in a single asset class that has, by its nature, certain characteristics not present 

in other property types. By only investing in the Property, the Company will not have the 

opportunity to spread its investment risk across multiple property types or other asset classes. Thus, 

should events occur that negatively impact the Property, the Company will have no ability to offset 

those events through investments in other assets or asset classes, and your investment would 

materially and adversely be affected. 

Property Owner revenues dependent on leasing ability of Property 

Property Owner revenues from the Property will be dependent upon the creditworthiness of the 

Property’s tenants and would be adversely affected by the loss of, or default by, such tenants. 

Lease payment defaults by tenants could indirectly cause the Company to reduce the amount of 

distributions to the Members and force the Company to find an alternative source of revenue to 

pay any mortgage loan on the Property.  

In the event of tenant defaults, the Company may also experience delays in enforcing its rights as 

landlord and may incur substantial costs in protecting their investment and re-leasing the Property. 

If a lease for a unit on the Property is terminated or expires, the Property Owner may be unable to 

lease units in the Property for the rent previously received. Furthermore, the Property may have 

some level of vacancy from time to time. In addition, the resale value of the Property could be 

diminished because the market value may depend principally upon the value of the leases of the 

Property. As a result of the foregoing, Property Owner, and therefore, the investors, may suffer 

reduced revenues resulting in the Company making lower or no cash distributions to the Members. 

Initial Renovation Costs Subject to Variance 

While the Company expects to complete the initial renovation of the Property for the cost set forth 

in the information concerning the Company on the RealtyMogul Platform, it can be extremely 

difficult to predict the costs of such a renovation with exact certainty. As such, the Managing 
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Member may adjust the final and actual costs of the initial renovation budget as necessary from 

the aggregate final projected cost without any consent from the Members required. 

Cost of Capital improvements and capital replacements; Failure to make same 

The Company or the Property Owner may be required to expend funds to correct defects or to 

make improvements before the Property can be sold. If the Property Owner does not establish 

sufficient reserves for working capital or obtain adequate secured financing to supply necessary 

funds for capital improvements or similar expenses, the Property Owner may be required to defer 

necessary or desirable improvements to the Property. If the Property Owner defers such 

improvements, the Property may decline in value, and it may be more difficult for it to attract or 

retain tenants to the Property, or the amount of rent the Property Owner can charge for a unit on 

the Property may decrease. The Company cannot assure the Members that the Property Owner will 

have any sources of funding available for repair or reconstruction of damage to the Property in the 

future or to make such tenant improvements. The foregoing could have a material adverse effect 

on the operating results of the Property Owner and, therefore, your investment. 

Short-term nature of residential leases 

If the residents of the Property decide not to renew their leases upon expiration, the Property Owner 

may not be able to re-let their units. Because the Property Owner’s residential leases will be for 

apartments, they will generally be for terms of no more than one or two years. If the Property 

Owner is unable to promptly renew the leases or re-let the units, then the Property Owner’s results 

of operations and financial condition will be adversely affected, which will, in turn, affect the 

Company’s financial condition. In addition, certain significant expenditures associated with the 

Property Owner’s business (such as mortgage payments, real estate taxes and maintenance costs) 

are generally not reduced when circumstances result in a reduction in rental income. This may 

have an adverse effect on the Property Owner’s financial condition and, therefore, your 

investment. 

Undiscovered Liabilities relating to the Property 

It is possible that the Property could be affected by undisclosed matters, such as legal easements, 

restrictive covenants and leases and other agreements affecting use and occupancy. Liability could 

also arise from undisclosed breaches of planning legislation and building regulations, and other 

statutory regimes such as health and safety, fire and public health legislation. The Company could 

also be liable for undisclosed duties payable to municipalities and counties as well as public claims 

deriving from supply to the property of water, electricity and other utilities. The foregoing could 

have a material adverse effect on the operating results of the Company and, therefore, your 

investment 

Estimates as to value of Property may not reflect its current fair market value. 

The risks associated with the investment in the Property increase as the ratio of the amount of the 

loan to the value of the Property increases, as the Property will possess less or negative equity in 

the event of a decrease in the value of the Property. There can be no assurance that the estimated 

value of the Property will be comparable or bear any relation to the amount that could be realized 

upon the refinancing, sale or other disposition of the Property, or that the value of the Property 

will not decrease due to the economic cycle. As a result, the amount realized in connection with a 

refinancing, sale or other disposition of the Property in the ordinary course of business or at or 
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following a foreclosure sale may be less than the then-outstanding balance of the related mortgage 

loan, thus indirectly reducing the amount of cash, if any, available to distribute to the Members. 

 Uncertain Economic Conditions, including as a Result of COVID-19, High Inflation and the 

Conflict in Ukraine. 

The outbreak of COVID-19 in early 2020 and the responses of governmental authorities, 

companies and the self-imposed restrictions by many individuals across the world to stem the 

spread of the virus have significantly reduced global economic activity in a wide range of business 

sectors, including real estate related markets. While many of the governmental responses have 

been terminated, lingering concerns over the negative effects of COVID-19 on economic and 

business prospects across the world have contributed to increased market volatility and have 

diminished expectations for the global economy. These factors coupled with the emergence of 

decreasing business confidence and increasing unemployment resulting from the COVID-19 

outbreak may precipitate a prolonged economic slowdown and recession. Any such prolonged 

period of economic slowdown or recession could have significant adverse consequences for the 

Company’s financial condition and could diminish the Company’s liquidity and access to liquidity. 

In addition, other weaknesses in local economies and/or the national or international economies, 

including any credit market weakness and/or volatility, could materially and adversely impact the 

investments made by the Company. In addition, softness in a regional or state economy could 

materially and adversely impact the actual or projected rental rates and operations of the Property 

in such area and therefore, the ability to sell such Property on favorable terms. Further, inflation 

in the United States is at 40-year highs. On June 11, 2022, the Federal Reserve, in order to attempt 

to combat the high rate of inflation, raised its benchmark interest rate by three quarters of  a 

percentage point. Based on recent comments from the Federal Reserve Chairman, multiple 50-

basis point rate hikes of the benchmark interest rate to fight inflation are likely ahead.  Interest 

rates on any loans that the Company obtains are likely to be significantly higher than the rates that 

were available in the past several years.  Costs to obtain funds in the future are likely to be further 

increasing as the Federal Reserve hikes interest rates and, as such, the Company may be unable to 

obtain sufficient funding, or funding on acceptable terms, to execute or business plans. The 

Company is unable to predict the likely impact of current economic conditions, including the 

impact of COVID-19, the current high level of inflation and the rising interest rates, will have on 

the real estate industry. As a result, there can be no assurance that the Property will achieve 

anticipated cash flow levels. Any such changes in the current economic conditions may also 

magnify the impact of other risks described herein. 

On February 24, 2022, Russian military forces initiated a military action in Ukraine, and sustained 

conflict and disruption in the region is likely. Although the length, impact and outcome of the 

ongoing military conflict in Ukraine is highly unpredictable, this conflict could lead to significant 

market and other disruptions, including significant volatility in commodity prices and supply of 

energy resources, instability in financial markets, supply chain interruptions, political and social 

instability, changes in consumer or purchaser preferences as well as an increase in cyberattacks 

and espionage. Russia’s recognition of two separatist republics in the Donetsk and Luhansk 

regions of Ukraine and subsequent military action against Ukraine have led to an unprecedented 

expansion of sanction programs imposed by the United States, the European Union, the United 

Kingdom, Canada, Switzerland, Japan and other countries against Russia, Belarus, the Crimea 

Region of Ukraine, the so-called Donetsk People’s Republic and the so-called Luhansk People’s 

Republic, including, among others: 
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• blocking sanctions against some of the largest state-owned and private Russian financial 

institutions (and their subsequent removal from the Society for Worldwide Interbank Financial 

Telecommunication (“SWIFT”) payment system) and certain Russian businesses, some of which 

have significant financial and trade ties to the European Union; 

• blocking sanctions against Russian and Belarusian individuals, including the Russian President, 

other politicians and those with government connections or involved in Russian military activities; 

and 

• locking of Russia’s foreign currency reserves as well as expansion of sectoral sanctions and 

export and trade restrictions, limitations on investments and access to capital markets and bans on 

various Russian imports. 

In retaliation against new international sanctions and as part of measures to stabilize and support 

the volatile Russian financial and currency markets, the Russian authorities also imposed 

significant currency control measures aimed at restricting the outflow of foreign currency and 

capital from Russia, imposed various restrictions on transacting with non-Russian parties, banned 

exports of various products and other economic and financial restrictions. The situation is rapidly 

evolving as a result of the conflict in Ukraine, and the United States, the European Union, the 

United Kingdom and other countries may implement additional sanctions, export controls or other 

measures against Russia, Belarus and other countries, regions, officials, individuals or industries 

in the respective territories. Such sanctions and other measures, as well as the existing and potential 

further responses from Russia or other countries to such sanctions, tensions and military actions, 

could adversely affect the global economy and financial markets and, in turn, adversely affect the 

Company’s business, financial condition and results of operations. The Company is actively 

monitoring the situation in Ukraine and assessing its impact on the Company’s business plans. The 

Company has no way to predict the progress or outcome of the conflict in Ukraine or its impacts 

in Ukraine, Russia or Belarus as the conflict, and any resulting government reactions, are rapidly 

developing and beyond the Company’s control. The extent and duration of the military action, 

sanctions and resulting market disruptions could be significant and could potentially have 

substantial impact on the global economy for an unknown period of time. Any of the 

abovementioned factors could negatively affect the real estate industry in the United States and as 

a result affect the Company’s business, financial condition and results of operations. Any such 

disruptions may also magnify the impact of other risks described herein. 

Further, recent world events evolving out of increased terrorist activities and the political and 

military responses of the targeted countries have created an air of uncertainty concerning the 

security and stability of world and United States economies. Historically, successful terrorist 

attacks have resulted in decreased travel and tourism to the affected areas, increased security 

measures and disturbances in financial markets. It is impossible to determine the likelihood of any 

future terrorist attacks on United States targets, the nature of any United States response to such 

attacks or the social and economic results of such events; however, any negative change in the 

general economic conditions in the United States could adversely affect the financial condition 

and operating results of the Property. 

The Company is unable to predict the likely impact of current economic conditions including the 

impact of COVID-19 on the real estate industry. As a result, there can be no assurance that the 

Property will achieve anticipated cash flow levels. 
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Litigation Risks 

The holdings and activities of the Property Owner subject it to the normal risks of becoming 

involved in litigation by third parties. The expense of defending against claims by third parties and 

paying any amount pursuant to settlements or judgments would, except in certain circumstances, 

be borne by the Property Owner and thus reduce its net assets and have a materially adverse effect 

on its operating results, and, therefore your investment. 

Financing Risks 

Leverage. 

The acquisition of the Property will require the Property Owner to obtain loans. Thus, the Property 

will be leveraged. JV LLC anticipates that the aggregate loan-to-value ratio for the Property 

acquired will not exceed 65%; provided, however, JV LLC may obtain financing that exceeds such 

loan-to-value ratio in its sole discretion.  No assurance can be given that future cash flow will be 

sufficient to make the debt service payments on any loans and to cover all operating expenses, 

including unanticipated capital needs, repairs and improvements to Property due to such reasons 

as changes in law, wear and tear, mechanical failures or any adverse change in vacancy rates.  If 

the Property’s revenues are insufficient to pay debt service and operating costs, the Property Owner 

may be required to seek additional working capital. There can be no assurance that such additional 

funds will be available and if available, the terms of such financing may be unattractive to the 

Property Owner. Any such additional financing may result in significant dilution to the Company’s 

ownership interest in the Property Owner, thereby diluting the Investors’ ownership interest. In 

the event additional funds are not available, the lenders may elect to foreclose on the Property and 

the Investors could lose their entire investment. In addition, the degree to which the Property is 

leveraged could have an adverse impact on the Property and the Property Owner, including: (i) 

increased vulnerability to adverse general economic and market conditions, (ii) impaired ability to 

expand and to respond to increased competition, (iii) impaired ability to obtain additional financing 

for future working capital, capital expenditures; general corporate or other purposes and (iv) 

requiring that a significant portion of cash provided by operating activities be used for the payment 

of debt obligations, thereby reducing funds available for operations and future business 

opportunities. 

Availability of Financing and Market Conditions. 

Market fluctuations in real estate loans may affect the availability and cost of loans needed for the 

Property. As a result of the last economic downturn prior to the recession caused by the COVID-

19 pandemic, underwriting criteria for a loan has become much stricter (including the requirement 

for generally lower loan to value ratios and the corresponding lower loan amounts), and there is 

no assurance that the Property Owner will be able to satisfy the terms of the Financing Term Sheet 

with respect to the Loan. Restrictions upon the availability of real estate financing or high interest 

rates on real estate loans may also adversely affect the ability of the Property Owner to sell the 

Property.  Inflation in the United States is at 40-year highs.  On June 15, 2022, the Federal Reserve, 

in order to attempt to combat the high rate of inflation, raised its benchmark interest rate by three-

quarters a percentage point.  Based on recent comments from the Federal Reserve chairman, 

multiple hikes of the benchmark interest rate to fight inflation are likely ahead.  The Managing 

Member expects that interest rates on any loans obtained for any Real Estate Investments to be 

significantly higher than the rates that were available in the past several years, and, as a result, that 

the interest rate that may be obtained upon refinancing will be higher than that of the rate under 

the initial loan for the Property.  Fluctuations in the supply of money for such loans affect the 
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availability and cost of loans, and the Company is unable to predict the effects of such fluctuations 

on the Company.  Prevailing market conditions at the time the Company seeks to refinance a loan 

may make such loans difficult or costly to obtain.  Such conditions may also adversely affect cash 

flow and/or profitability of the Company. 

Unknown Loan Terms. 

While the Property Owner has obtained the Financing Term Sheet with respect to the Loan, the 

exact terms of the Loan to be obtained by the Property Owner to acquire the Property or the terms 

of any additional loans required by the Property Owner are not fully known. It is anticipated that 

the loans may not allow for prepayment until shortly before maturity and that any prepayment may 

require the payment of a yield maintenance penalty or defeasance. Consequently, the Property 

Owner may not be able to benefit from any favorable changes in interest rates. 

Balloon Payments. 

It is anticipated that the loans obtained to acquire the Property may have short terms and will 

require the Property Owner to make balloon payments on the maturity dates of the loans. If the 

Property Owner is unable to make a balloon payment or to refinance a loan for any reason or on 

reasonable terms, the ownership of the Property could be jeopardized. 

Carve-Outs to Nonrecourse Liability. 

Although the loan to acquire the Property will be recourse, the Property Owner anticipates that 

subsequent loans for the Property will be nonrecourse as to principal and interest, but that lenders 

may require the Managing Member (or its Principals) and the Property Owner to be personally 

liable for certain nonrecourse carve-outs. It is also anticipated that the Managing Member (or its 

Principals) and the Property Owner will be liable for certain springing recourse events. In 

circumstances where personal liability attaches, the lender could proceed against the assets of the 

Property Owner. It is possible that the Managing Member and/or the Principals and the Property 

Owner could each be responsible for all of the nonrecourse carve-outs or springing recourse events. 

Members, however, will not be personally liable for any nonrecourse carve-outs or springing 

recourse events. 

Recourse Liability. 

The loan obtained to acquire the Property will be a recourse loan.  In the event the Property fails 

to perform as expected, the Property Owner may not have adequate cash to make payments due 

on the loan. 

 

Lender's Approval Rights. 

 

A lender for the Property will likely have numerous approval rights, which may include the right 

to approve commercial leases, any change in the managing agent for the Property, alterations or 

capital improvements to be completed for the Property, transfers of Membership Interests in the 

Company, if applicable, transfers of interests in the Property Owner, any assumption of a loan and 

the disbursement of casualty and condemnation proceeds. In addition, such lender will likely also 

have approval rights with respect to the removal, resignation, withdrawal or replacement of the 

Managing Member of and amendment of the Company  Operating Agreement (except (i) to cure 

any ambiguity or (ii) to convert or supplement any provision in a manner consistent with the intent 

of the loan agreement).  A lender may refuse to grant any such requested approval and/or may 
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impose conditions and /or require fees to be paid to such lender or its servicer in order to obtain 

and/or review any such approval request. A lender or its servicer may not respond timely to any 

such approval request and this could jeopardize the matter or result in the loss of the deal (i.e. a 

lease with a new tenant) to which such lender's approval is required. A lender, depending on the 

terms of the loan documents, may decide to apply insurance and/or casualty proceeds to pay down 

the debt rather than to restore the applicable Property. This may require such loan to be refinanced 

in order to restore the Property. It is generally more difficult to refinance the Property which 

requires restoration. 
 

Restrictions on Certain Actions. 

It is anticipated that the loans for the Property will restrict the ability of the Property Owner to sell 

any direct or indirect interest in the Property. Therefore, the Property Owner may not be able to 

sell the Property, or its interest therein, when the Property Owner believes it is the best time to do 

so. 

In addition, it is anticipated that the loans for the Property will restrict indemnity payments from 

funds of the Property Owner (as distinct from funds from other sources, such as insurance) for any 

indemnity under the Company Operating Agreement. It is further anticipated that such 

indemnification shall be fully subordinate to the loan, and that such indemnification claims against 

the Property Owner shall be restricted in the event that the Property Owner’s cash flow is 

insufficient to pay all of its obligations to creditors.  

It is further anticipated that the Property Owner shall not be required to make a distribution to its 

Members, including the Company if such distributions would violate any loan documents, as well 

as the Texas Business Organizations Code or any other applicable law. 

Variable Interest Rates and Interest Only Loans. 

The loan obtained to acquire the Property will have a fixed interest rate but it is anticipated that 

subsequent loans obtained by the Property Owner may have variable interest rates. In the event 

that the interest rate on any loan increases significantly, the Property Owner may not have 

sufficient funds to pay the required interest payments. In such event, the continued ownership of 

the Property by the Property Owner may be threatened. In addition, it is anticipated that some of 

the loans will only require interest payments. Thus, balloon payments of principal will be due upon 

maturity. In the event that the Property has not been sold or refinanced before such balloon 

payment is due, the Property Owner may be unable to fund such balloon payment and the Property 

Owner's continued ownership of the Property will be jeopardized. 

Events of Default. 

It is anticipated that certain actions by the Property Owner will cause an event of default under the 

loan documents.  Generally it is anticipated that the following items will cause a default under the 

loan: the failure to pay required payments under the loan, the failure to pay taxes, the failure to 

maintain insurance, the assignment by a direct or indirect owner of the Property of an interest in 

the Property to a creditor, the bankruptcy of an owner of the Property, the filing of an action for 

partition or the transfer of an interest in the Property without lender's consent will constitute an 

event of default under a loan. Additional events of default may be applicable for some or all of the 

loans. Should the Company or the Managing Member default under a loan for any reason, the 

lender may declare a default under the applicable loan, which could result in foreclosure by the 
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lender on the Property and the loss of all or substantial portion of the investment made by the 

Company, and indirectly the investors. 

Risks Associated with Property Financing; Principals may (but are not required to) execute 

personal guaranties on any refinancing of the Mortgage Loan  

The presence of mortgage financing on the Property creates special risks. If there is a shortfall 

between the cash flow from the Property and the cash flow needed to service mortgage debt on the 

Property, then the amount of cash that flows up to the Company and is available for distributions 

to the Members may be reduced. In addition, there is increased risk of loss since defaults on 

indebtedness secured by the Property may result in the Property lenders initiating foreclosure 

actions. In that case, the Property Owner could lose the Property if the loan is in default, thus 

indirectly reducing the value of the Members’ investments to virtually nothing. If the Property is 

foreclosed upon due to a default, it is highly likely that the amount of cash that flows up to the 

Company and is available for distribution to the Members would be reduced, and your investment 

would be partially lost or lost entirely. In addition, the Property Owner may be unable to refinance 

mortgage debt on the Property at appropriate times, which may require the Property Owner to 

refinance such mortgage debt on terms that are not advantageous to the Property Owner, or could 

result in the foreclosure of the Property which, in turn, would have a material adverse effect on 

your investment. 

In connection with the above, investors should be aware that the Principals (and or the Managing 

Member or any other Affiliate thereof) may but in no event shall be required to execute personal 

guarantees (full recourse or otherwise) on any refinancing of the Mortgage Loan, and a decision 

by the Principals not to do so may result in the terms that the Property Owner is able to obtain with 

respect to any such refinancing of the Mortgage Loan being less favorable to the Property Owner. 

The foregoing could have a material adverse effect on the operating results of the Property Owner 

and, therefore, your investment. 

The Property Owner may not be able to obtain insurance to fully insure against all potential 

losses, thus increasing its exposure to risk. 

The Property Owner will attempt to maintain insurance coverage against liability to third parties 

and property damage as is customary for similarly situated businesses. However, there can be no 

assurance that insurance will be available or sufficient to cover any such risks. Insurance against 

certain risks, such as earthquakes, floods, mold, or acts of terrorism may be unavailable, available 

in amounts that are less than the full market value or replacement cost of investment properties, or 

subject to a large deductible. In addition, there can be no assurance that the particular risks that are 

currently insurable will continue to be insurable at acceptable rates. The occurrence of uninsured 

casualty losses or the incurrence of increased insurance costs could have an adverse effect on the 

performance of the Property Owner, and thus any investment in the Company  

The Property Owner (and Property) Success Largely Dependent on Its Principals. 

A key component of the Property Owner’s success to date, and thus a large part of the success or 

failure of the Property and the Property Owner is the experience of our Principals. Information 

concerning the Principals’ experience, expertise and capabilities is set forth on the RealtyMogul 

Platform.  

Virtually all decisions concerning the conduct of the business of the Property Owner, including 

the arrangements to be made for the development, financing, renovation and operation of the 
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Property, are to be made by these Principals. The loss of any of their services for any reason could 

have a material effect on the Property Owner’s business and operations and its prospects for the 

future (and therefore, those of the Property itself) and, therefore, your investment in the Company.  

We do not currently maintain key person insurance on any of the Principals and have no intention 

to purchase any such policy in the future. 

Risks of Government Action 

While the Managing Member of the Company will use their commercially reasonable efforts to 

comply with all laws, including federal, state and local laws and regulations, there is a possibility 

of governmental action to enforce any alleged violations of laws that may result in legal fees and 

damage awards that would adversely affect the Property Owner and the Company. 

Investments in the LLC 

If a prospective investor is a fiduciary of an Employee Benefit Plan, the investor must act prudently 

and ensure that the plan’s assets are adequately diversified to satisfy the ERISA fiduciary duty 

requirements. Whether an investment in the Company is prudent and whether an Employee Benefit 

Plan’s investments are adequately diversified must be determined by the plan’s fiduciaries in light 

of all of the relevant facts and circumstances. A fiduciary should consider, among other factors, 

the limited marketability of the Membership Interests. 

Prospective investors also should be aware that under certain circumstances the DOL may view 

the underlying assets of the Company as “plan assets” for purposes of the ERISA fiduciary rules 

and the ERISA and Code prohibited transaction rules. DOL regulations indicate that Company 

assets will not be considered plan assets if less than 25% of the value of the total Membership 

Interests is held by Employee Benefit Plans and Other Benefit Arrangements. 

The Managing Member anticipates that if any investor is an Employee Benefit Plan subject to 

ERISA, the Managing Member will limit the investments by all Employee Benefit Plans and Other 

Benefit Arrangements to ensure that the 25% limit is not exceeded. Because the 25% limit is 

determined after every subscription or redemption, the Managing Member has the authority to 

require the redemption of all or some of the Membership Interests held by any investor that is an 

Employee Benefit Plan or Other Benefit Arrangement if the continued holding of such 

Membership Interests, in the sole opinion of the Managing Member, could result in the Company 

being subject to the ERISA fiduciary rules. 

If there are no Employee Benefit Plan investors in the Company, the Managing Member anticipates 

that investments by Other Benefit Arrangements (such as self-directed IRAs) may exceed the 25% 

limit. This situation may cause the underlying assets of the Company to be considered plan assets 

for purposes of the Code prohibited transaction rules. In such a case, the Other Benefit 

Arrangement investors must ensure that their investments do not constitute prohibited transactions 

under Section 4975 of the Code. Such investors should consult with independent legal counsel on 

these issues. 

Prospective Investor Should Consult Own Advisors 

The discussion of the ERISA fiduciary aspects set forth herein, as well as the ERISA and Code 

prohibited transaction rules, is not intended as a substitute for careful planning. The applicability 

of ERISA fiduciary rules and the ERISA or Code prohibited transaction rules to investors may 
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vary from one investor to another, depending upon that investor’s situation. Accordingly, 

prospective investors should consult with their own attorneys, accountants, and other personal 

advisors as to the effect of ERISA and the Code on their individual situation of a purchase and 

ownership of the Membership Interests and as to potential changes in the applicable law. 

Lack of Private Placement Memorandum 

No Private Placement Memorandum has been created for this investment. In making your decision 

to invest in the Company, you may not be provided with financial, operational, or other information 

that may be important in making an investment decision. 

Manager Not Required to Devote Full-Time to the Business of the Company 

The Managing Member (and its Principals) is not required to devote its full time to the Company’s 

affairs, but only such time as the affairs of the Company may require in the Managing Member’s 

discretion. Similarly, the Managing Member (and its Principals) are not required to devote their 

full time to the affairs of the Property Owner, but only such time as the officers of the Property 

Owner may require in their discretion. 

Conflicts of Interest  

The Managing Member or the Company and its Affiliates may engage, for their own account, or 

for the account of others, in other business ventures similar to that of the Company or otherwise, 

and neither the Company nor any Member shall be entitled to any interest therein. The Company 

will not have independent management and it will rely fully on the Managing Member and its 

Principals for the operation of the Company. The Managing Member will devote only so much 

time to the business of the Company as the Managing Member in its sole discretion shall deem 

reasonably necessary to manage the business and affairs of the Company. The Managing Member 

and its Principals will have conflicts of interest in allocating management time, services and 

functions between various existing companies, the Company, and any future companies which it 

or they may organize as well as other business ventures in that it or they may be involved. The 

Managing Member of the Company may enter into agreements or arrangements on behalf of the 

Company with the Managing Member or the Managers’ Affiliates, for fees or other compensation, 

as the Manager deems reasonable. 

In furtherance of (and not by way of any limitation of) the foregoing, and more specifically the 

Managing Member will receive certain fees from the Company including, but not limited to, an 

acquisition fee, a construction management fee in connection with the renovation of the Property, 

a monthly asset management fee and a property management fee. These fees are described in 

Section 18 of Company Operating Agreement. 

Certain Limitations on Ability of Members to Transfer Their Interests in the Company 

The transferability of interests in the Company will be greatly restricted by the Operating 

Agreement and by United States federal and state securities laws. In general, investors will not be 

able to sell or transfer their Membership Interests in the Company. 

Material United States Income Tax Considerations 

The following discussion describes the U.S. federal income tax considerations reasonably 

anticipated to be material to prospective investors in connection with the purchase, ownership and 
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disposition of Membership Interests. Because this is a summary that is intended to address only 

material U.S. federal income tax considerations relating to the acquisition, ownership and 

disposition of Membership Interests, it may not contain all the information that may be important 

to an investor in the Company. The tax consequences of an investment in Membership Interests 

will vary depending on an investor’s particular tax situation. This summary is for general 

information only, and does not purport to discuss all aspects of U.S. federal income taxation that 

may be important to a particular investor in light of its investment or tax circumstances, or to 

investors subject to special tax rules, such as: 

• a tax-exempt organization, except to the extent discussed below in “—Certain 

Considerations for Tax-Exempt Investors;” 

• a broker-dealer; 

• a Foreign Investor (as defined below), except to the extent discussed below in “—Certain 

Considerations for Foreign Investors;” 

• a trust, estate, regulated investment company, REIT, financial institution, insurance 

company or S corporation; 

• a person subject to the alternative minimum tax provisions of the Internal Revenue Code 

of 1986, as amended (the “Internal Revenue Code” or the “Code”); 

• a person holding Membership Interests as part of a “hedge,” “straddle,” “conversion 

transaction,” “synthetic security” or other integrated investment; 

• a person holding Membership Interests through a partnership or similar pass-through 

entity; or 

• a person holding Membership Interests on behalf of another person as a nominee. 

For purposes of the following discussion, a “U.S. Person” is (i) a citizen or resident of the U.S., as 

determined under U.S. federal income tax principles, (ii) a corporation created or organized in the 

U.S. or under the laws of the U.S. or under the laws of any U.S. state, (iii) an estate, the income of 

which is subject to U.S. federal income taxation regardless of source; or (iv) a trust if (a) a U.S. 

court is able to exercise primary supervision over the administration of the trust and one (1) or 

more U.S. persons has the authority to control all substantial decisions of the trust, or (b) the trust 

was in existence on August 20, 1996 and properly elected to continue to be treated as a U.S. person. 

A “Foreign Investor” is an investor that is not a U.S. Person. 

The information in this section is based on the Code, current, temporary and proposed Treasury 

Regulations, the legislative history of the Internal Revenue Code, current administrative 

interpretations and practices of the Internal Revenue Service (the “IRS”), and court decisions. In 

each case, these sources are relied upon as they exist on the date of this discussion. Future 

legislation, Treasury Regulations, administrative interpretations and court decisions could change 

current law or adversely affect existing interpretations of current law on which the information in 

this section is based. Any such change could apply retroactively. Even if there is no change in the 

applicable law, no assurance can be provided that the statements made in the following discussion, 
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which do not bind the IRS or the courts, will not be challenged by the IRS or will be sustained by 

a court if so challenged. 

New Tax Reform Legislation 

On December 22, 2017, the President signed into law new tax legislation initially titled the Tax 

Cuts and Jobs Act (“the Act”), which generally took effect for taxable years beginning on or after 

January 1, 2018. The Act made many changes to the U.S. federal income tax laws that significantly 

impact the taxation of individuals, corporations, and the taxation of taxpayers with overseas assets 

and operations. However, a number of changes that reduce the tax rates applicable to non-corporate 

taxpayers, and also limit the ability of such taxpayers to claim certain deductions, will expire for 

taxable years beginning after 2025 unless Congress acts to extend them. 

Further impacting changes to the US federal income tax laws, in 2020 and 2021, the President 

signed into law new stimulus bills, including the Coronavirus Aid, Relief, and Economic Security 

Act, the Coronavirus Response and Relief Supplemental Appropriations Act, and the American 

Rescue Plan Act of 2021. 

These changes will impact the Company and its members in various ways. Please consult with 

your tax professional for additional guidance based on your specific tax situation.  

Partnership Treatment 

The Company is likely to be (and intends to be) treated as a partnership under the Code. Assuming 

that the Company has been properly formed as a limited liability company under Delaware law, is 

operated in accordance with the Delaware Limited Liability Company Act and the terms of the 

Company Operating Agreement, it is the Company’s opinion that, if the matter were litigated, it is 

more likely than not that the Company would prevail as to its classification and would be taxed as 

a partnership for federal income tax purposes. If the Internal Revenue Service (the “IRS”) 

determined that the Company was an association taxable as a corporation for federal income tax 

purposes, there would be significant adverse tax consequences to the Company and its investors. 

In particular, the Company would have to pay U.S. federal income tax on its taxable income at 

regular corporate rates (the maximum corporate U.S. federal income tax rate currently is 21%) and 

cash available for distribution to investors would thereby be reduced, (ii) there would be no flow-

through from the Company to investors of items of income, gain, deduction, loss or credit with the 

result that most, if not all, of the tax consequences discussed below would not apply to the 

Company’s investors, (iii) distributions to investors would be taxed as dividends or otherwise 

treated as distributions by a corporation to its stockholders. 

Taxation of Members 

If the Company is treated as a partnership for U.S. federal income tax purposes, each Member will be 

required to report on such Member’s own U.S. federal income tax return such his, her or its allocable 

share of the Company’s items of income, gain, deduction and loss (“Tax Items”), and will be required 

to pay U.S. federal income tax based on such Tax Items. In determining a Member’s allocable share 

of the Company’s Tax Items, the allocation provisions contained in the Company Operating Agreement 

will govern, so long as the allocations provided for in such agreements have “substantial economic 

effect” (within the meaning of the Code) or are otherwise determined to be in accordance with the 

Member’s “interests in the Company.” Given the complexity of the Code and Treasury Regulations in 

this area, there can be no assurance that the IRS will agree with all of the Company’s computations 

and allocations of the Company’s Tax Items. If the IRS successfully challenged the allocations of the 
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Company’s Tax Items, the re-determination of the allocations of the Tax Items to a particular Member 

may differ from, and be less favorable than, the allocations provided for in the Company Operating 

Agreement, as a result of which the Member may be subject to additional income tax liabilities based 

on the Company’s Tax Items in prior taxable years of the Member. 

Any items of income, gain, loss or deduction recognized by the Company will retain the same character 

in the hands of the Members as they have in the hands of the Company, and the Company anticipates 

that a significant portion of the taxable income earned by the Company will be ordinary income for 

U.S. federal income tax purposes or otherwise taxed at ordinary income tax rates for such purposes. 

Currently, ordinary income is subject to U.S. federal income tax at a maximum rate of thirty-seven 

percent (37%) for individuals and twenty-one percent (21%) for corporations subject to federal income 

tax. These rates are subject to change by new legislation at any time. 

It is possible that a Member’s U.S. federal income tax liability with respect to his, her or its allocable 

share of the Company’s Tax Items in a particular taxable year could exceed the cash distributions to 

the Member for the taxable year. Under these circumstances, the Member would be required to satisfy 

the U.S. federal income tax liability on his, her or its allocable share of the Company’s Tax Items with 

cash from sources other than the Company.  

The ability of a Member to use losses or deductions allocated to the Member with respect to its 

Membership Interests is limited to the amount of the Member’s tax basis in its Membership Interests 

and may be further limited by the passive activity limitations and certain other rules, such as the “at-

risk” rules, as discussed below. 

Tax Basis Rules 

Distributions by the Company generally will not be taxable to a Member to the extent of such 

Member’s adjusted tax basis in his, her or its Membership Interests. In addition, a Member is allowed 

to deduct his, her or its allocable share of the Company’s losses (if any) only to the extent of such 

Member’s adjusted tax basis in his, her or its Membership Interests at the end of the taxable year in 

which the losses occur, subject to the “at risk” rules, the “passive activity loss” rules, and certain other 

limitations, in each case as discussed below. A Member’s adjusted tax basis in his, her or its 

Membership Interests is equal to the Member’s aggregate capital contributions, increased by the 

Member’s allocable share of the Company’s items of income and gain and the Member’s allocable 

share of the Company’s liabilities (as determined under U.S. Treasury Regulations governing the 

allocation of partnership liabilities among partners), and decreased by the Member’s allocable share of 

the Company’s items of loss and deduction, the amount of any cash distributions made to such 

Member, and the Company’s tax basis in any property (other than cash) distributed to such Members. 

The IRS has ruled that a partner who acquires interests in a partnership in separate transactions must 

combine those interests and maintain a single adjusted tax basis for all of those interests. 

For taxable years that began before January 1, 2020, partnerships were allowed to report partner capital 

accounts on Item L of Schedule K-1 (Form 1065) on using the tax, GAAP, Section 704(b) book, or 

other basis. For taxable years that begin on or after January 1, 2020, partnerships (except for small 

partnerships) are required to report partner capital accounts using the tax basis method. The tax basis 

method is a transactional approach that references Schedule K-1 items of income, deduction, gain, loss, 

contributions, and distributions. 

At Risk Rules  

Members who are either individuals or certain closely held C corporations are allowed to deduct their 

allocable share of the Company’s net losses (if any) only to the extent of the amount that such Member 

has “at risk” with respect to his, her or its Membership Interests in the Company at the end of the 
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taxable year in which the net losses are recognized. A Member’s “at risk” amount generally is equal to 

the Member’s aggregate capital contributions, increased by the Member’s allocable share of the 

Company’s net profits, and decreased by the amount of any cash or the fair market value of any non-

cash property distributed to such Member, as well as the Member’s allocable share of the Company’s 

net losses to the extent that such losses are allowed as deductions under the at-risk rules. To the extent 

that a deduction for all or any portion of a Member’s allocable share of the Company’s net losses is 

not allowed because the Member has an insufficient amount “at risk” in the Company (as determined 

under the rules described above), such disallowed losses may be carried over by the Member to 

subsequent taxable years and will be allowed if and to the extent of the Member’s “at risk” amount in 

subsequent years. 

Passive Activity Loss Rules 

Members who are individuals, estates, trusts, closely held C corporations and personal service 

corporations are subject to the “passive loss” rules under the Code. Taxpayers subject to such rules are 

allowed to deduct their allocable share of losses from passive activities (which generally are activities 

in which the taxpayer does not materially participate) only to the extent of the taxpayer’s income from 

its passive activities. Taxpayers are not allowed to deduct passive activity losses against non-passive 

activity income, generally including (i) salary or other compensation for personal services, (ii) interest, 

dividends, annuities or royalties not derived in the ordinary course of a trade or business, and (iii) gain 

attributable to the disposition of property (a) producing such non-business income or (b) held for 

investment.  

To the extent that a taxpayer’s passive activity losses (including passive activity losses carried forward 

from earlier years) exceed income from all passive activities for such tax year, such excess losses are 

suspended and are carried forward to future years. Any such suspended passive activity losses may be 

used to offset passive income in future years and may be used to offset non-passive activity income 

upon the taxpayer’s taxable disposition to an unrelated party of its entire interest in the passive activity 

to which such suspended passive activity loss relates. Consequently, to the extent that a Member’s 

allocable share of the Company’s losses is not allowed by reason of the passive activity loss rules, such 

disallowed losses may be carried over by the Member to subsequent taxable years and will be allowed 

if and to the extent of the Member’s income from the Company in subsequent years. A Member will 

also be allowed to use any such suspended losses to offset non-passive activity income upon a complete 

disposition of the Member’s Membership Interests to an unrelated party. 

Excess Business Loss Limitation 

For taxpayers other than corporations in taxable years beginning after December 31, 2020 and before 

January 1, 2026, an “excess business loss” limitation further limits the deductibility of losses by such 

taxpayers. An excess business loss is the excess (if any) of a taxpayer’s aggregate deductions for the 

taxable year that are attributable to the trades or businesses of such taxpayer (determined without regard 

to the excess business loss limitation) over the aggregate gross income or gain of such taxpayer for the 

taxable year that is attributable to such trades or businesses plus a threshold amount. The threshold 

amount is equal to $250,000 or $500,000 for taxpayers filing a joint return. Disallowed excess business 

losses are treated as a net operating loss carryover to the following tax year. 

Any losses the Company generates that are allocated to a Member and not otherwise limited by the 

basis, at risk, or passive loss limitations will be included in the determination of such Member’s 

aggregate trade or business deductions. Consequently, any losses the Company generates that are not 

otherwise limited will only be available to offset a Member’s other trade or business income plus an 

amount of non-trade or business income equal to the applicable threshold amount. Thus, except to the 

extent of the threshold amount, the Company’s losses that are not otherwise limited may not offset a 
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Member’s non-trade or business income (such as salaries, fees, interest, dividends and capital gains). 

This excess business loss limitation will be applied after the passive activity loss limitation. 

Limitations on Interest Deductions 

In general, the Company is entitled to a deduction for interest paid or accrued on indebtedness properly 

allocable to the Company’s trade or business during the Company’s taxable year. However, the 

Company’s deduction for this “business interest” is limited to the sum of the Company’s business 

interest income and 30% of the Company’s “adjusted taxable income” for taxable years beginning after 

December 31, 2017, before January 1, 2020, and after December 31, 2020. For taxable years beginning 

during 2020, the deduction is limited to 50% of the Company’s “adjusted taxable income.” For the 

purposes of this limitation, the Company’s adjusted taxable income is computed without regard to any 

business interest or business interest income, and in the case of taxable years beginning before January 

1, 2022, any deduction allowable for depreciation, amortization, or depletion. This limitation is first 

applied at the Company level and any deduction for business interest is taken into account in 

determining the Company’s non-separately stated taxable income or loss. Then, in applying this 

business interest limitation at the Member level, the adjusted taxable income of each of the Company’s 

Members is determined without regard to such Member’s distributive share of any of the Company’s 

items of income, gain, deduction, or loss and is increased by such Member’s distributive share of the 

Company’s excess taxable income, which is generally equal to the excess of 30%, or 50% for taxable 

years beginning during 2020, of the Company’s adjusted taxable income over the amount of the 

Company’s deduction for business interest for a taxable year. For any tax year beginning during 2020, 

taxpayers (including partnerships) can elect to compute their business interest limitations based on 

adjusted taxable income from the tax year beginning in 2019 rather than the taxpayer’s adjusted taxable 

income from the 2020 tax year. 

To the extent the Company’s deduction for business interest is not limited, the Company will allocate 

the full amount of the Company’s deduction for business interest among the Company’s Members in 

accordance with their percentage interests in the Company. To the extent the Company’s deduction for 

business interest is limited, the amount of any disallowed deduction for business interest will also be 

allocated to each Member in accordance with their percentage interest in the Company, but such 

amount of “excess business interest” may not be currently deductible. Subject to certain limitations 

and adjustments to a Member’s basis in its Membership Interests, nondeductible excess business 

interest may be carried forward and deducted by a Member in a future taxable year. For tax years 

beginning in 2020, a partner can treat 50% of the partner’s 2019 excess business interest expense as 

business interest that is paid or accrued by the partner. This amount is not subject to any business 

interest limitation in 2020 that otherwise may have applied at the partner level. 

In addition to this limitation on the deductibility of a partnership’s business interest, the deductibility 

of a non-corporate taxpayer’s “investment interest expense” is generally limited to the amount of that 

taxpayer’s “net investment income.” Investment interest expense includes:  

• interest on indebtedness allocable to property held for investment;  

• interest expense allocated against portfolio income; and  

• the portion of interest expense incurred to purchase or carry an interest in a passive activity 

to the extent allocable against portfolio income.  

The computation of a Member’s investment interest expense will take into account interest on any 

margin account borrowing or other loan incurred to purchase or carry Membership Interests. Net 

investment income includes gross income from property held for investment and amounts treated as 

portfolio income under the passive loss rules, less deductible expenses, other than interest, directly 
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connected with the production of investment income. Net investment income does not include qualified 

dividend income (if applicable) or gains attributable to the disposition of property held for investment. 

Other Limitations on Deductions and Special Code Provisions 

Prospective investors who are individuals or other non-corporate taxpayers should be aware that they 

could be subject to various other limitations on their ability to deduct their allocable share of certain of 

the Company’s items of loss and deduction. Such limitations could include, but are not limited to, those 

relating to miscellaneous itemized deductions of an individual taxpayer. For tax years beginning on or 

after January 1, 2018 and before January 1, 2026, many miscellaneous itemized deductions that were 

previously deductible to the extent they exceeded 2% of a taxpayer’s adjusted gross income are no 

longer deductible. The extent to which such expenses will be subject to disallowance will depend on 

each Member’s particular circumstances for each taxable year. 

Organizational expenses of the Company generally are not currently deductible, but may, at the 

election of the Company, be amortized ratably over a period of not less than one hundred eighty (180) 

months. Syndication expenses of the Company (i.e., expenditures made in connection with the 

marketing and issuance of Membership Interests) are neither deductible nor amortizable. 

Limitation on Deductibility of Capital Losses 

It is possible that the Company will recognize capital losses that would flow through to the Members 

for U.S. federal income tax purposes. To the extent that capital losses are not otherwise limited by the 

other loss limitations described herein, capital losses would only be deductible for a Member to the 

extent of such Member’s capital gains (subject to an exception for individuals under which a limited 

amount of capital losses may be offset against ordinary income).  

Treatment of Securities Loans  

A Member whose Membership Interests are the subject of a securities loan (for example, a loan to a 

“short seller” to cover a short sale of Membership Interests) may be treated as having disposed of those 

Membership Interests. If so, such Member would no longer be treated for tax purposes as a partner 

with respect to those Membership Interests during the period of the loan and may recognize gain or 

loss as a result of such deemed disposition. As a result, during this period (i) any of our income, gain, 

loss or deduction allocated to those Membership Interests would not be reportable by the lending 

Member, and (ii) any cash distributions received by the lending Member as to those Membership 

Interests may be treated as ordinary taxable income.  

A Member desiring to assure its status as a partner and avoid the risk of income recognition from a 

loan of its Membership Interests is urged to modify any applicable brokerage account agreements to 

prohibit its brokers from borrowing and lending its Membership Interests. The IRS has announced that 

it is studying issues relating to the tax treatment of short sales of partnership interests. Please read “—

Sale of Membership Interests.” 

Distributions 

Cash distributions to a Member (including cash distributions in redemption of all or a portion of a 

Member’s Membership Interests) generally will not be taxable to such Member if such distributions 

do not exceed the Member’s adjusted tax basis in his, her or its Membership Interests. Instead, such 

distributions will reduce (but not below zero) the adjusted tax basis in the Membership Interests held 

by such Member immediately before the distribution. If such distributions by the Company to a 

Member exceed the Member’s adjusted tax basis in his, her or its Membership Interests, the excess 
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will be taxable to the Member as though it were gain from a sale or exchange of the Membership 

Interests. 

Any reduction in a Member’s share of the Company’s “nonrecourse liabilities” (liabilities for which 

no Member bears the economic risk of loss) will be treated as a distribution of cash by the Company 

to that Member. A decrease in a Member’s percentage interest in the Company because of the 

Company’s issuance of additional Membership Interests may decrease such Member’s share of the 

Company’s nonrecourse liabilities. For purposes of the foregoing, a Member’s share of the Company’s 

nonrecourse liabilities generally will be based upon such Member’s share of the unrealized 

appreciation (or depreciation) in the Company’s assets, to the extent thereof, with any excess 

nonrecourse liabilities allocated based on the Member’s share of the Company’s profits. Please read 

“—Sale of Membership Interests”  

A non-pro rata distribution of money or property (including a deemed distribution as a result of the 

reallocation of the Company’s nonrecourse liabilities described above) may cause a Member to 

recognize ordinary income if the distribution reduces the Member’s share of the Company’s 

“unrealized receivables,” including depreciation recapture and substantially appreciated “inventory 

items,” both as defined in Section 751 of the Code (“Section 751 Assets”). To the extent of such 

reduction, the Member would be deemed to receive its proportionate share of the Section 751 Assets 

and exchange such assets with the Company in return for a portion of the non-pro rata distribution. 

This deemed exchange will generally result in the Member’s recognition of ordinary income in an 

amount equal to the excess of (1) the non-pro rata portion of that distribution over (2) the Member’s 

tax basis (typically zero) in the Section 751 Assets deemed to be relinquished in the exchange. 

Sale of Membership Interests 

A Member who sells his, her or its Membership Interests will recognize gain or loss measured by the 

difference between the amount realized on the sale and the Member’s adjusted tax basis in the 

Membership Interests sold. The amount realized by a Member on a sale of Membership Interests 

generally will include any reduction in the Member’s allocable share of the Company’s liabilities in 

connection with the sale (as determined under U.S. Treasury Regulations governing the allocation of 

partnership liabilities among partners), in addition to any proceeds from the sale. Because the amount 

realized includes a Member’s share of the Company’s nonrecourse liabilities, the gain recognized on 

the sale or exchange of Membership Interests could result in a tax liability in excess of any cash 

received from such sale or exchange. 

Any gain or loss recognized by a Member on the sale of the Member’s Membership Interests will be 

treated as long-term capital gain or loss if the Member held the sold Membership Interests for more 

than one (1) year, except that all or a portion of such gain may be treated as ordinary income (even if 

the Membership Interests are held for more than one (1) year) to the extent that the Company’s assets 

consist of Section 751 Assets. 

Ordinary income attributable to Section 751 Assets may exceed net taxable gain realized on the sale 

or exchange of Membership Interests and may be recognized even if there is a net taxable loss realized 

on the sale or exchange of Membership Interests. Thus, a Member may recognize both ordinary income 

and capital gain or loss upon a sale or exchange of Membership Interests. Net capital loss may offset 

capital gains and, in the case of individuals, up to $3,000 of ordinary income per year.  

For purposes of calculating gain or loss on the sale or exchange of Membership Interests, the Member’s 

adjusted tax basis will be adjusted by its allocable share of the Company’s income or loss in respect of 

its unit for the year of the sale. Furthermore, as described above, the IRS has ruled that a partner who 

acquires interests in a partnership in separate transactions must combine those interests and maintain a 

single adjusted tax basis for all those interests. Upon a sale or other disposition of less than all of those 
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interests, a portion of that tax basis must be allocated to the interests sold using an “equitable 

apportionment” method, which generally means that the tax basis allocated to the interest sold equals 

an amount that bears the same relation to the partner’s tax basis in its entire interest in the partnership 

as the value of the interest sold bears to the value of the partner’s entire interest in the partnership.  

Treasury Regulations under Section 1223 of the Code allow a selling Member who can identify 

Membership Interests transferred with an ascertainable holding period to elect to use the actual holding 

period of the Membership Interests transferred. Thus, according to the ruling discussed in the paragraph 

above, a Member will be unable to select high or low basis units to sell or exchange as would be the 

case with corporate stock, but, according to the Treasury Regulations, such Member may designate 

specific Membership Interests sold for purposes of determining the holding period of the Membership 

Interests transferred. A Member electing to use the actual holding period of any Membership Interests 

transferred must consistently use that identification method for all subsequent sales or exchanges of 

Membership Interests. A Member considering the purchase of additional Membership Interests or a 

sale or exchange of Membership Interests purchased in separate transactions is urged to consult its tax 

advisor as to the possible consequences of this ruling and application of the Treasury Regulations.  

Alternative Minimum Tax 

In certain circumstances, individuals and other taxpayers may be subject to an alternative minimum 

tax (“AMT”) in addition to regular tax. A Member’s potential AMT liability may be affected by reason 

of an investment in the Company. The extent, if any, to which the AMT applies to a Member will 

depend on each Member’s particular circumstances for each taxable year. Prospective investors should 

consult their own tax advisors regarding the extent, if any, to which the AMT may apply to a Member 

as a result of an investment in the Company. 

Tax Elections 

The Managing Member has sole and absolute discretion to make all tax elections for the Company. 

Such tax elections may affect the amount of taxable income or loss allocated to a Member for one (1) 

or more taxable years of the Company, and/or the amount of taxable income or loss allocated to a 

Member over the term of the Company. 

Information Returns and Audit Procedures  

The Company will deliver IRS Schedules K-1 (and corresponding state schedules) to Members for 

each taxable year of the Company. However, the Company may not be able to deliver IRS Schedules 

K-1 (and corresponding state schedules) to Members for each taxable year of the Company prior to 

April fifteenth (15th) of the following taxable year. Accordingly, Members may be required to obtain 

extensions for filing their federal, state and local income tax returns each year. 

In preparing IRS Schedules K-1 (and corresponding state schedules), which will not be reviewed by 

counsel, the Company will take various accounting and reporting positions, some of which have been 

mentioned earlier, to determine each Member’s share of income, gain, loss and deduction. We cannot 

assure our Members that those positions will yield a result that conforms to all of the requirements of 

the Code, Treasury Regulations or administrative interpretations of the IRS.  

The IRS may audit the Company’s federal income tax information returns. The Company cannot assure 

prospective investors that the IRS will not successfully challenge the positions the Company adopts, 

and such a challenge could adversely affect the value of the Membership Interests in the Company. 

Adjustments resulting from an IRS audit may require each Member to adjust a prior year’s tax liability, 
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and may result in an audit of the Member’s own tax return. Any audit of a Member’s tax return could 

result in adjustments unrelated to the Company’s tax returns.  

The tax treatment of partnership items of income, gain, loss and deduction are determined in a 

partnership proceeding rather than in separate proceedings for each of the partners. If the IRS makes 

audit adjustments to the Company’s income tax returns, it may assess and collect any taxes (including 

any applicable penalties and interest) resulting from such audit adjustment directly from the Company, 

unless we elect to have our Managing Member, Members, and former members take any audit 

adjustment into account in accordance with their Membership Interests in the Company during the 

taxable year under audit. Similarly, if the IRS makes audit adjustments to income tax returns filed by 

an entity in which the Company is a member or partner, it may assess and collect any taxes (including 

penalties and interest) resulting from such audit adjustment directly from such entity.  

With respect to audit adjustments as to an entity in which the Company is a member or partner, the 

Joint Committee of Taxation has stated that the Company would not be able to have the Managing 

Member, Members and former members take such audit adjustment into account. If the Company is 

unable to have the Managing Member, Members and former members take such audit adjustment into 

account in accordance with their Membership Interests in the Company during the taxable year under 

audit, the Company’s then-current Members may bear some or all of the tax liability resulting from 

such audit adjustment, even if such Members did not own Membership Interests in the Company during 

the taxable year under audit. If, as a result of any such audit adjustment, the Company is required to 

make payments of taxes, penalties or interest, the Company’s cash available for distribution to 

Members might be substantially reduced. Congress has proposed changes to the partnership audit rules, 

and the Company anticipates that amendments may be made. Accordingly, the manner in which these 

rules may apply to the Company in the future is uncertain.  

Additionally, the Company will be required to designate a partner, or other person, with a substantial 

presence in the United States as the partnership representative (“Partnership Representative”). The 

Partnership Representative will have the sole authority to act on the Company’s behalf for purposes 

of, among other things, federal income tax audits and judicial review of administrative adjustments by 

the IRS. If the Company does not make such a designation, the IRS can select any person as the 

Partnership Representative. The Company currently anticipates that it will designate the Managing 

Member as the Partnership Representative. Further, any actions taken by the Company or by the 

Partnership Representative on the Company’s behalf with respect to, among other things, federal 

income tax audits and judicial review of administrative adjustments by the IRS, will be binding on the 

Company and all of the Members.  

Withholding Requirements  

If the Company were to have Foreign Investors, the Company would be required to remit to the IRS, 

on or before the fifteenth (15th) day of the fourth (4th), sixth (6th), ninth (9th) and twelfth (12th) months 

of each taxable year of the Company, withholding taxes with respect to the Foreign Investors’ allocable 

share of the Company’s taxable income. This withholding requirement is based on the Foreign 

Investors’ allocable share of the Company’s taxable income, and thus is triggered by the recognition 

of such income by the Company. The withholding requirement is not triggered by, or dependent on, 

cash distributions that are actually made to the Foreign Investors. Accordingly, these withholding taxes 

must be paid by the Company regardless of whether the Company has received distributions of the 

cash corresponding to such taxable income from any lower-tier entities in which it owns interests, and 

regardless of whether the Company will be making cash distributions to the Members on or around the 

dates on which the Company is required to remit such amounts. 

Withholding taxes may also apply to certain types of payments made to “foreign financial institutions” 

(as specially defined in the Code) and certain other non-U.S. entities. Specifically, a 30% withholding 
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tax may be imposed on interest, dividends and other fixed or determinable annual or periodic gains, 

profits and income from sources within the United States (“FDAP Income”), or gross proceeds from 

the sale or other disposition of any property of a type which can produce interest or dividends from 

sources within the United States (“Gross Proceeds”) paid to a foreign financial institution or to a “non-

financial foreign entity” (as specially defined in the Code), unless (i) the foreign financial institution 

undertakes certain diligence and reporting, (ii) the non-financial foreign entity either certifies it does 

not have any substantial U.S. owners or furnishes identifying information regarding each substantial 

U.S. owner, or (iii) the foreign financial institution or non-financial foreign entity otherwise qualifies 

for an exemption from these rules. If the payee is a foreign financial institution and is subject to the 

diligence and reporting requirements in clause (i) above, it must enter into an agreement with the U.S. 

Department of the Treasury requiring, among other things, that it undertake to identify accounts held 

by certain U.S. persons or U.S.-owned foreign entities, annually report certain information about such 

accounts, and withhold 30% on payments to noncompliant foreign financial institutions and certain 

other account holders. Foreign financial institutions located in jurisdictions that have an 

intergovernmental agreement with the United States governing these requirements may be subject to 

different rules.  

Generally, these rules apply to current payments of FDAP Income and will apply to payments of 

relevant Gross Proceeds made on or after January 1, 2019. Thus, to the extent the Company has FDAP 

Income or Gross Proceeds on or after January 1, 2019 that are not treated as effectively connected with 

a U.S. trade or business (please read “—Tax-Exempt Organizations and Other Investors”), a Member 

that is a foreign financial institution or certain other non-U.S. entity, or a person that holds its 

Membership Interests through such foreign entities, may be subject to withholding on distributions 

they receive from the Company, or its distributive share of the Company’s income, pursuant to the 

rules described above.  

Each prospective investor should consult its own tax advisors regarding the potential application 

of these withholding provisions to its investment in the Company.  

Accuracy-Related Penalties  

Certain penalties may be imposed as a result of an underpayment of tax that is attributable to one or 

more specified causes, including negligence or disregard of rules or regulations, substantial 

understatements of income tax and substantial valuation misstatements. No penalty will be imposed, 

however, for any portion of an underpayment if it is shown that there was a reasonable cause for the 

underpayment of that portion and that the taxpayer acted in good faith regarding the underpayment of 

that portion. The Company does not anticipate that any accuracy-related penalties will be assessed 

against the Company.  

State and Local Tax Consequences 

Investors (including Foreign Investors) may be liable for state and local income taxes payable in the 

states and localities in which such Members are a resident or are doing business, and in states and 

localities in which the Company conducts, or is deemed to be conducting, business. In addition, the 

Company may operate in states and localities which impose taxes on the Company’s assets or income. 

The income tax laws of each state and locality may differ from the above discussion of U.S. federal 

income tax laws. In addition to the foregoing, prospective investors should consider that in certain 

states, Members may be subject to restrictions and limitations on their ability to claim deductions 

attributable to their allocable share of certain items of deduction or loss from the Company, including, 

without limitation, their allocable share of interest expense from the Company.  

Based on the foregoing, each prospective investor should consult its tax counsel with respect to the 

state and local tax consequences of acquiring, holding and disposing of Membership Interests in the 
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Company, including, without limitation, their ability to claim deductions attributable to their allocable 

share of interest expense from the Company, as well as their allocable share of other items of deduction 

or loss from the Company. 

Tax Return Disclosure and Investor List Requirements 

U.S. Treasury Regulations generally require participants in a “reportable transaction” to disclose 

certain information about the transaction to the IRS (the “Disclosure Requirement”). In addition, 

organizers, sellers, and certain advisors of a reportable transaction are required to maintain certain 

records, including lists identifying the investors in a transaction, and to furnish those records, as well 

as detailed information regarding the transaction, to the IRS upon demand (the “List Maintenance 

Requirement”). A transaction may be a “reportable transaction” based upon any of several indicia, 

one (1) or more of which may be present with respect to an investment in the Membership Interests. 

While the Disclosure Requirement and the List Maintenance Requirement are directed towards “tax 

shelters,” they may apply to transactions that would not typically be considered tax shelters, and the 

Code and U.S. Treasury Regulations impose significant penalties for failure to comply with these 

requirements.  

Investors should consult their tax advisers concerning any possible disclosure obligation with respect 

to their investment in Membership Interests and should be aware that the Company and other 

participants in the transactions contemplated herein intend to comply with the Disclosure Requirement 

and the List Maintenance Requirement to the extent that they determine that they are required to 

comply with such requirements. 

Certain Considerations for Tax-Exempt Investors 

An investment in the Company will generate “unrelated business taxable income” for Federal income 

tax purposes (and may have other adverse tax consequences) for pension funds, Keogh plans, IRAs, 

tax-exempt institutions and other tax-exempt investors. Accordingly, such prospective investors are 

urged to consult their own tax advisors concerning the Federal, state, local and non-U.S. tax 

consequences associated with an investment in the Company. 

Certain Considerations for Foreign Investors 

The Company will be treated as engaged in the conduct of a U.S. trade or business for U.S. federal 

income tax purposes, and because the Company’s conduct of such U.S. trade or business will be 

imputed to Foreign Investors for U.S. federal income tax purposes, Foreign Investors will be treated 

as engaged in the conduct of a U.S. trade or business. A Foreign Investor’s allocable share of the 

Company’s taxable income (as well as gain from the sale or disposition on an interest in the Company) 

generally will be treated as income that is “effectively connected” with such U.S. trade or business. As 

a result, Foreign Investors will be required to file U.S. federal income tax returns, and generally will 

be subject to U.S. federal income tax on their allocable share of the Company’s taxable income in the 

same manner as U.S. Members investing in the Company. Furthermore, Foreign Investors that are 

corporations may be subject to U.S. “branch profits tax” on their allocable share of the Company’s 

taxable income at the time that such income is repatriated or deemed repatriated under certain U.S. 

federal income tax principles.  

In addition to the foregoing, Foreign Investors will be subject to the Foreign Investment in Real 

Property Tax Act (“FIRPTA”) provisions of the Code. Under the FIRPTA provisions, gain from the 

disposition of a “United States real property interest” by a person that is not a U.S. Person is treated as 

gain effectively connected with a U.S. trade or business. Foreign Investors generally will be subject to 

U.S. Federal income tax on gains from the disposition of the Company’s direct and indirect real estate 



 

 

 

Exhibit A – Page 27 
013642.000020\4859-4084-5604.v7 

investments. Foreign Investors will be subject to U.S. tax at their highest marginal U.S. Federal income 

tax rate applicable to such gain. In addition to the withholding regime described above, which is also 

generally applicable to FIRPTA gains, a purchaser of Membership Interests from a Foreign Investor 

may be required to withhold on any acquisition of a Foreign Investor’s Membership Interests in the 

Company.  

The tax treatment of Foreign Investors in the Company is complex, is subject to uncertainty, and may 

vary depending upon the particular circumstances of the Foreign Investor. As a result, prospective 

investors that do not qualify as U.S. Persons (as defined above) are strongly urged to consult their tax 

advisors concerning the possible U.S. Federal, state, local and non-U.S. tax consequences associated 

with acquiring, owning and disposing of Membership Interests in the Company, including the possible 

application of any treaty provisions. 

CIRCULAR 230 DISCLOSURE. THE FOREGOING SUMMARY OF CERTAIN UNITED 

STATES FEDERAL INCOME TAX CONSIDERATIONS AND ANY OTHER DISCUSSION 

IN THIS MEMORANDUM OF THE TAX CONSEQUENCES OR THE TAX RISKS OF AN 

INVESTMENT IN THE INTERESTS WERE WRITTEN IN CONNECTION WITH THE 

PROMOTION OR MARKETING OF THE INTERESTS IN THE FUND BY THE 

MANAGING MEMBER, AND CANNOT, AND ARE NOT INTENDED TO, BE RELIED 

UPON BY PROSPECTIVE INVESTORS FOR THE PURPOSE OF AVOIDING PENALTIES 

THAT MAY BE IMPOSED UNDER THE CODE. ALL PERSONS CONSIDERING AN 

INVESTMENT IN THE FUND ARE URGED TO CONSULT WITH THEIR OWN TAX 

ADVISORS AS TO THE SPECIFIC U.S. FEDERAL, STATE, LOCAL, AND FOREIGN TAX 

CONSEQUENCES TO THEM OF SUCH INVESTMENT. 

 

Legal and Regulatory Risks 

The Company is not and does not expect to be registered as an “investment company” under the 

United States Investment Company Act of 1940, as amended (the “Investment Company Act”). 

There is no assurance that the Securities and Exchange Commission will not take the position that 

the Company is required to register under the Investment Company Act. Due to the burdens of 

compliance with the Investment Company Act, the performance of the Company could be 

materially adversely affected, and risks involved in the investment in the Project Owner could 

substantially increase, if the Company becomes subject to registration under the Investment 

Company Act. Neither the Company nor its counsel can assure investors that, under certain 

conditions, changed circumstances, or changes in the law, the Company may not become subject 

to the Investment Company Act or other burdensome regulation. 

In addition, neither the Managing  Member nor its Affiliates are registered or have plans to register 

as an “investment adviser” under the United States Investment Advisers Act of 1940, as amended 

(the “Advisers Act”). It remains unclear if rules promulgated by the SEC under the Dodd–Frank 

Wall Street Reform and Consumer Protection Act (the "Dodd-Frank Act") will require the 

Managing Member (or an Affiliate of the Managing Member) to register under the Advisers Act. 

If the Managing Member (or an Affiliate of the Managing Member) registers as an investment 

adviser, at such time, a copy of Part 2 of its SEC Form ADV, which constitutes its regulatory 

disclosure brochure, will be made available as required. In such event, the Managing Member (or 

an affiliate of the Managing Member) would become subject to additional regulatory and 

compliance requirements associated with the Dodd-Frank Act. Any such additional requirements, 

or any different requirements, may be costly and/or burdensome to such party or parties and could 

result in the imposition of restrictions and limitations on the operations of the Company and/or the 

disclosure of information to regulatory authorities regarding the operations of the Company. 
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Moreover, parties to a contract with an entity that has improperly failed to register as an investment 

company under the Investment Company Act may be entitled to cancel or otherwise void their 

contracts with the unregistered entity. 

In addition, the Company does not plan to register the offering of the interests in the Company 

under the United States Securities Act of 1933, as amended (the “Act”) or under applicable state 

securities laws. As a result, investors will not be afforded the protections of such laws with respect 

to their investment in the Company. 

Prevention of Money Laundering 

The Uniting and Strengthening America By Providing Appropriate Tools Required to Intercept 

and Obstruct Terrorism Act of 2001 (the “PATRIOT Act”), signed into law on and effective as 

of October 26, 2001, requires that financial institutions establish and maintain compliance 

programs to guard against money laundering activities. The PATRIOT Act requires the Secretary 

of the U.S. Treasury (“Treasury”) to prescribe regulations in connection with antimony 

laundering policies of financial institutions. The Financial Crimes Enforcement Network 

(“FinCEN”), an agency of the Treasury, has announced that it is likely that such regulations would 

subject certain pooled investment vehicles to enact anti-money laundering policies. It is possible 

that there could be promulgated legislation or regulations that would require the Managing 

Member or the Company or other service providers to the Managing Member or the Company, in 

connection with the establishment of anti-money laundering procedures, to share information with 

governmental authorities with respect to prospective investors. Such legislation and/or regulations 

could require the Managing  Member and the Company to implement additional restrictions on the 

transfer of Membership Interests in the Company. The Company and the Managing Member 

reserve the right to request such information as is necessary to verify the identity of prospective 

investors and the source of the payment of subscription monies, or as is necessary to comply with 

any customer identification programs required by FinCEN and/or the U.S. Securities and 

Exchange Commission. In the event of delay or failure by a prospective investor to produce any 

information required for verification purposes, an application for or transfer of Membership 

Interests in the Company may be refused. 

ERISA General Disclaimer 

The following is a discussion of how certain requirements of the Employee Retirement Income 

Security Act of 1974, as amended (“ERISA”) and the Code relating to Employee Benefit Plans 

and certain Other Benefit Arrangements (each as defined below) may affect an investment in the 

Company. The following is not, however, a complete or comprehensive discussion of all employee 

benefits aspects of such an investment. If the prospective investors are trustees or other fiduciaries 

of an Employee Benefit Plan or Other Benefit Arrangement, before purchasing Membership 

Interests, they should consult with their own legal counsel to assure that the investment does not 

violate any of the applicable requirements of ERISA or the Code, including, without limitation, 

the ERISA fiduciary rules and the prohibited transaction requirements of ERISA and the Code. 

ERISA Fiduciary Duties 

Under ERISA, persons who serve as trustees or other fiduciaries of an Employee Benefit Plan have 

certain duties, obligations and responsibilities with respect to the participants and beneficiaries of 

such plans. Among the ERISA fiduciary duties are the duty to invest the assets of the plan 

prudently, and the duty to diversify the investment of plan assets so as to minimize the risk of large 

losses. An “Employee Benefit Plan” is a plan subject to ERISA that is an employee pension benefit 
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plan (such as a defined benefit pension plan or a section 401(k) or 403(b) plan) or any employee 

welfare benefit plan (such as an employee group health plan). 

Prohibited Transaction Requirements 

Section 406 of ERISA and Section 4975 of the Code proscribe certain dealings between Employee 

Benefit Plans or Other Benefit Arrangements, on the one hand, and “parties in interest” or 

“disqualified persons” with respect to those plans or arrangements on the other. An “Other Benefit 

Arrangement” is a benefit arrangement described in Section 4975(e)(1) of the Code (such as a self-

directed individual retirement account (“IRA”)), other than an Employee Benefit Plan. 

Prohibited transactions include, directly or indirectly, any of the following transactions between 

an Employee Benefit Plan or Other Benefit Arrangement and a party in interest or disqualified 

person: 

(a) sales or exchanges of property; 

(b) lending of money or other extension of credit; 

(c) furnishing of goods, services or facilities; and 

(d) transfers to, or use by or for the benefit of, a party in interest or disqualified person of any 

assets of the Employee Benefit Plan or Other Benefit Arrangement. 

In addition, prohibited transactions include any transaction where a trustee or other fiduciary of an 

Employee Benefit Plan or Other Benefit Arrangement: 

(a) deals with plan assets for his own account, 

(b) acts on the behalf of parties whose interests are adverse to the interest of the plan, or 

(c) receives consideration for his own personal account from any party dealing with the plan 

with respect to plan assets. 

The terms “party in interest” under ERISA and “disqualified person” under the Code have similar 

definitions. The terms include persons who have particular relationships with respect to an 

Employee Benefit Plan or Other Benefit Arrangement, such as: 

(a) fiduciaries; 

(b) persons rendering services of any nature to the plan; 

(c) employers any of whose employees are participants in the plan, as well as owners of 50% 

or more of the equity interests of such employers; 

(d) spouses, lineal ascendants, lineal descendants, and spouses of such ascendants or 

descendants of any of the above persons; 

(e) employees, officers, directors and 10% or more owners of such fiduciaries, service 

providers, employers or owners;  

(f) entities in which any of the above-described parties hold interests of 50% or more; and 
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(g) 10% or more joint ventures or partners of certain of the parties described above. 

Certain transactions between Employee Benefit Plans or Other Benefit Arrangements and parties 

in interest or disqualified persons that would otherwise be prohibited transactions are exempt from 

the prohibited transaction rules due to the application of certain statutory or regulatory exemptions. 

In addition, the United States Department of Labor (the “DOL”) has issued class exemptions and 

individual exemptions for certain types of transactions. Violations of the prohibited transaction 

rules may require the prohibited transactions to be rescinded and will cause the parties in interest 

or disqualified persons to be subject to excise taxes under Section 4975 of the Code. 

ADDITIONAL INFORMATION AND UNDERTAKINGS 

The Company undertakes to make available to each investor every opportunity to obtain any 

additional information from it necessary to verify the accuracy of the information contained in this 

Summary. The Company will provide such information to the extent that it possesses such 

information or can acquire it without unreasonable effort or expense. This additional information 

includes documents or instruments relating to the operation and business of the Company, that are, 

material to the investments and the transactions contemplated hereby and described herein. 

THE FOREGOING RISKS ARE NOT A COMPLETE EXPLANATION OF ALL RISKS 

INVOLVED IN INVESTING IN THE COMPANY. INVESTORS ARE URGED TO READ 

THIS ENTIRE AGREEMENT AND THE OPERATING AGREEMENT, AND TO 

CONSULT WITH THEIR BUSINESS, TAX AND LEGAL ADVISORS, BEFORE 

MAKING A DETERMINATION OF WHETHER TO INVEST IN THE COMPANY. 

[Remainder of page intentionally blank] 
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EXHIBIT B 
 

Limited Liability Company Agreement of 
Bay Island Investors LLC 

 
 
 


